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APPEAL from orders of the Crcuit Court for Dane County,

Richard G Niess, Judge. Affirnmed and renmanded.

11 M CHAEL J. GABLEMAN, J. This case cones before us on
certification from the court of appeals. The State brought a
civil action against Pharmacia Corporation ("Pharmacia"),
alleging that the conmpany reported inflated drug prices to
W sconsin Medicaid. A jury found Pharnacia |iable for violating
Wsconsin Statutes sections 100.18(1) (1992)'—the Deceptive
Trade Practices Act ("DTPA")—and 49.49(4m(a)2. ("Medicaid
fraud statute"). The jury awarded the State $2 mllion for the
DTPA claimand $7 million for the Medicaid fraud claim totaling
$9 mllion in danmages. Answering a special verdict question,
the jury also determned that Pharnmacia conmtted 1,440,000
separate violations of the Medicaid fraud statute. In post-
trial proceedings, the circuit court vacated that answer and

reduced the nunber of violations to 4,578. See Reyes .

Geatway Ins. Co., 220 Ws. 2d 285, 301, 582 N wW2d 480 (C.

App. 1998) (holding that a circuit court may change a jury

answer where it is not supported by credible evidence). Bot h

! The conplaint alleged violations dating back to 1992. All
subsequent references to any statutes or regulations, state or
federal, are to the versions in effect in 1992 unless otherw se
i ndi cat ed.
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parties appeal ed, raising nunerous issues.? The court of appeals
certified three to this court: 1) whether the State was entitled
to a jury trial; 2) whether the damages were based on
i nperm ssible speculation by the jury; and 3) whether the
circuit court properly reduced the nunber of violations.
Because each of these issues was correctly resolved in the
circuit court, we affirmand remand to the court of appeals.
l. FACTUAL BACKGROUND

12 As with nost aspects of this case, many of the facts
are sharply disputed by the parties. Here we present only the
undi sputed facts. In the procedural history bel ow we present in
greater detail the parties' differing characterizations of the
facts at trial. Because of the volune of facts relevant to the
certified issues, we also present additional facts during the
course of our analysis.

13 Medicaid is a program jointly funded and managed by

the states and the federal governnent. Harris v. MRae, 448

UsS 297, 301 (1980). Its purpose is to facilitate the
provision of health care services to those without the neans to

pay for them 42 U S . C. § 1396. At the federal |evel, Medicaid

2 The issues raised by Pharnacia on appeal but not certified
to this court include, inter alia, a separation of powers issue,
an issue regarding the duty to mtigate danmages, various
evidentiary issues, and an issue regarding attorney fees and
costs. The issues raised by the State on appeal but not
certified to this court include, inter alia, the correctness of
the circuit court's determnation of the forfeiture anount
i nposed per violation and the breadth of the injunction. In our
order accepting the certification from the court of appeals we
limted our reviewto the certified issues.
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is admnistered by the Centers for Medicare and Medicaid

Services ("CM5"), an agency wthin the aegis of the US.

Departnent of Health and Human Services. Dougl as v. |ndep.
Living CGr. of S. Cal., Inc., 565 U S _ , 132 S. C. 1204, 1208
(2012). In Wsconsin, the programis run by the Departnent of

Health Services ("DHS'). See generally Ws. Stat. ch. 46.

14 Pursuant to federal law, states participating in the
Medi caid program nust submt "state plans” to CMS to receive
federal funding. 42 U.S.C. 88 1396a and 1396b(a). Such pl ans
are required to "assure that paynents are . . . sufficient to
enli st enough providers so that care and services are avail able
under the plan at least to the extent that such care and
services are available to the general population in the
geographic area.” 42 U.S.C. 8 139%6a(a)(30)(A); 42 CFR
8§ 447. 204. Federal regulations conpel state Medicaid agencies
to devise procedures for reinbursing pharnmacists who dispense
drugs to Medicaid recipients. 42 C.F.R 8§ 447.518. Under the
federal guidelines, the reinbursenents nmay not exceed the |esser
of 1) the estimated acquisition cost ("EAC') of the drug, plus a
reasonabl e di spensing fee, or 2) the "usual and customary" price
the pharnmacy charges to consuners paying for the drug wthout
governnment assistance. 42 C F. R 8§ 447.512(b). The regul ations
define EAC as the "best estimate of the price generally and
currently paid by providers for a drug." 42 C.F.R 8 447.502.
Whenever states change their reinbursenment policies, they nust

seek CMS approval to institute the new plan. See Dougl as, 132

S. . at 1208.
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15 In Wsconsin, reinbursenent fornmulae are drawn up by
the legislature as part of the biennial budget process and
signed into law by the governor. During that process, the
| egi sl ature and governor receive extensive input from various
| obbying interests, as well as from DHS and other state
of ficials. The litigation leading to the case at bar was
principally over one part of the reinbursenent fornula, a figure
known in the industry as an "average whol esal e price" ("AW").3

16 During the period of tinme inplicated by the conplaint,
AW played a different role in Wsconsin Medicaid s*
rei mbursenment process depending on whether the drug was a
generic or a brand.® For brand drugs, Medicaid paid pharmacies

AW mnus a specific percentage. Cr. In re MKesson

Gover nnent al Entities AW Litig., 767 F. Supp. 2d 263, 267

3 There is considerable disagreement here and in other
jurisdictions, see generally, e.g., Phuong D. Nguyen, A Review
of Average Wwolesale Price Litigation and Coments on the
Medi care Moderni zation Act, 9 Quinnipiac Health L.J. 249 (2006)
(surveying AW litigation), as to the precise neaning of AW
and that subject will be discussed below at |ength. There is
al so di sagreenent concerning the formulation and transmttal of
AWPSs, and that too wll be elaborated on in the follow ng
secti on.

* Henceforth we will refer to Wsconsin Medicaid sinply as
"Medi caid. "

® A brand nanme drug is a product under patent protection and
thus marketed by a single conpany. A generic drug, by contrast,
is a product that has been released from patent protection and
is thus available from nultiple pharnmaceutical nmanufacturers in

t he sanme form See general ly Car aco Phar maceuti ca
Laboratories, Ltd. v. Novo Nordisk, 566 US _, 132 S. C. 1670
(2012).
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(D. Mass. 2011) ("Public payors generally reinburse retai
pharmacies for brand nanme drugs based on a percentage off of
AWP. ") . The percentage remained constant for all brand drugs
until the next legislative revision in the biennial budget
process. Thus, for exanple, if the fornula had been set at AW,
mnus 10% for a given period, and a pharnacy dispensed to a
Medicaid recipient a brand drug with an AW of $10, Medicaid
woul d pay the pharmacy $9 ($10 AWP minus 10%. Over the years
covered by the lawsuit, the percentage deducted from AW in
W sconsin increased increnentally during various biennial budget
sessi ons.

17 The rei mbursenent process is different with respect to
generic drugs. For such drugs, Medicaid sets a maxinmm
allomwable cost, a nunber determined by state officials or
consul tants through independent research in the market. W wl]l
el aborate further on that process below where it is relevant to
our anal ysi s.

1. PROCEDURAL HI STORY

18 In 2004, the State filed a civil action against
several dozen |arge pharmaceutical manufacturers, alleging that
each reported inflated AWSs, thereby causing Medicaid to overpay

for drugs and violating the DTPA° and the Medicaid fraud

® The rel evant provision of the DIPA provides:

No . . . corporation . . . or agent or enpl oyee
thereof, with intent to sell, distribute, increase the
consunption of or in any W se di spose of
any . . . nerchandise . . ., directly or indirectly,
to the public for sale . . ., shall make, publish,
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statute.’ After several years  of extensive discovery,

Phar naci a, @

whi ch manufactures both brand and generic drugs, was
the first defendant to go to trial.?®

19 The State sought a jury trial at circuit court, and
Pharmacia a bench trial. Applying our case |aw on the subject,
the circuit court concluded that the State was entitled to a

jury trial on both statutory cl ai ns.

di ssem nate, circulate, or place before the public, or
cause, directly or indirectly, to be made, published,
di ssem nated, circulated or placed before the public,

in this state, in a newspaper, nagazine or other
publication, or in the form of a . . . notice,
bill, ~circular, panphlet, letter, . . . or

over any radio or television station, or in any other
way simlar or dissimlar to the foregoing, an

adverti senent, announcenent , st at ement or
representation of any kind to the public relating to
such purchase [or] sale, . . . which advertisenent,

announcenent, statenment or representation contains any
assertion, representation or statenment of fact which
is untrue, deceptive or m sl eading.

W sconsin Statutes section 100.18(1).

" The relevant provision of the Mdicaid fraud statute
states that "[n]o person, in connection with nedical assistance,
may . . . knowingly nmake or cause to be made any fal se statenent
or representation of a material fact for wuse in determning
rights to a benefit or paynment.” Ws. Stat. 8§ 49.49(4m (a) 2.

8 Pharmacia is a wholly-owned subsidiary of Pfizer. At
trial, evidence was introduced relating to various branches of
Pharmaci a and predecessor conpanies. The parties have never

suggested that these distinctions are significant to the case

In the interest of «clarity, we therefore wuse the term
"Pharnmaci a" even where other corporate nanes were enployed at
trial.

® Proceedings involving the other defendants are stayed
pendi ng the resolution of this case.
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A The State's Case at Trial

10 Over the course of a nine-day trial, the two sides
presented radically different versions  of the Medicaid
rei nbursenent system and of Pharmacia's role in that system
The State's account is summarized in this section.

11 Because of the conplexity and dynamsm of the
phar maceutical industry, Medicaid required a consistent and
broadly applicable fornmula for determning the appropriate
rei mbursenents for pharmacies that dispensed drugs to Medicaid
patients. The agency did not have sufficient staff or resources
to collect the information necessary to calculate proper
rei nbursenent rates, so it was dependent upon assistance from
conpanies in the industry.

12 As wth other states throughout the country, the
solution that emerged was for pharmaceutical manufacturers 1|ike
Pharmacia to report certain figures relating to the sales of
their products, and for Mdicaid to wuse those figures to
cal cul ate reinbursenents. The nost inportant of those figures
was AWP. Pharmacia provided AWSs for its drugs to First
Dat aBank ("FDB"), an independent conpany that organized and

di ssem nated information regarding the pharmaceutical industry
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to Medicaid, ®° which then plugged them into its reinbursenent
f or mul a.

113 Pharmacia, as with all manufacturers, reported AWS in
agreenent with Medicaid that the AWSs were supposed to reflect
what the nanme suggested: the average price for which the drug
was sold by the wholesaler to the pharmacy. During the early
days of Medicaid, this assunption was |argely accurate. AWPs
did reflect the average price paid by the pharmacies, and
Medicaid was able to sinply reinburse the pharmacies in those
anount s.

14 Over tinme, however, the manufacturers began reporting

inflated AWPs. They did so to engage in a practice known as
"marketing the spread." Wien a manufacturer "marketed the
spread," it reported an inflated AW to Medicaid and Medicaid

then paid the pharmacy nore for the drug than the pharnacist
paid the wholesaler for the sane product. As a consequence,
pharmacies had an incentive to buy products from the
manuf acturer (via a wholesaler) who reported the nost inflated
AWP, Dbecause pharmacies then made a higher profit margin than
they would have on drugs made by other manufacturers. In turn,

the manufacturer obtained a larger and larger share of the

10 There was actually yet another intermediary involved in
the process, Electronic Data Systens, but it served for all
intents and purposes as an arm of the state and neither party
suggests its role is relevant to the issues before us. For the
sake of sinplicity, we therefore discuss the transfers of
information from Pharmaci a as though they were conveyed directly
to FDB.
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mar ket, as pharnmaci es becane increasingly aware of w der profit-
mar gi ns on the manufacturer's product. Pharmaci a "marketed the
spread” along with its conpetitors, and it reported nore and
nore dramatically inflated AWPs over tine.

115 Medicaid and other officials in Wsconsin knew, to
varying degrees and at varying tinmes, that AW no |onger
represented an accurate baroneter of what pharnmaci es were paying
whol esal ers for drugs. Nevertheless, it was confronted wth
i nconsi st ent and of ten contradictory i nformation, W th
consi derabl e disagreenent as to how far AWS were from actual
whol esal e pri ces. Consequently, the state was forced to guess
as to just how unrealistic AWs were. After formulating such a
guess, the state would then determ ne a percentage to subtract
from AW in order to derive the reinbursenent anounts. That
percentage grew over tinme, as the state acquired nore and better
information on the magnitude of the inflations. Al t hough the
formul ae by which AWPS were reduced represented the state's best
guess as to the anount of the inflation, it erred on the side of
generosity to ensure that no supplier was shortchanged, and its
paynents were therefore alnost universally too high. Thus, the
manuf acturers, along with everyone else in the supply chain,
continued to profit fromthe fal se AWPS.

116 Pharmacia was aware of the benefits accruing by virtue
of its msrepresentations, and it took measures to perpetuate
the scheme and avoid detection. One such neasure was the so-
called "charge Dback," whereby the conpany would provide
whol esal ers vari ous secret discounts designed to conpensate them

10
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for the difference between the anmount the pharmacy paid for the
products and the anount the whol esal er paid Pharnaci a. In this
way, the true prices of the drugs were obscured from public
Vi ew.

17 If the state had known true AWPs, it would have sinply
rei moursed pharmacies at those prices. Thus, the damage
suffered by the state is the difference between the anmount it
did pay Pharnmacia and the actual wholesale prices!' for its
products, i.e., the true average price at which it sold its
drugs to wholesalers. Finally, the nunber of wviolations
commtted by Pharmacia is the nunber of tines the state overpaid
for a product as the result of an inflated AWP, for that is the

truest neasure of the conpany's w ongful conduct.

1 W use "actual wholesale prices" as a shorthand to mean
prices that did in fact reflect the average prices that
pharmaci es were paying wholesalers for the drugs at issue. e
do not thereby inply any conclusion as to whether the AWPs at
issue in the present case were required by law to reflect actual
whol esale prices in the sense that Pharmacia had a |egal
obligation to report different nunmbers, as that question is not

before us. It has not been certified and so remains at the
court of appeals. For the sane reasons, we wll refer to
Pharmacia's reported AWSs as "inflated" to reflect t he

undi sputed fact that they did not track actual whol esale prices
wi thout inplying anything about the "truth" or "falsity" of the

AWPS. W recognize that this termnology nay engender
confusion, but it 1is wunavoidable given the conplexity and
interrelationship of the certified and uncertified issues. We

caution the parties and the court of appeals not to take this
opinion as bearing on the proper resolution of the uncertified
i ssues upon remand, as those are not before us.

11
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B. Pharmaci a's Case at Tri al

18 Unsurprisingly, Pharmacia related a very different
narrative to the jury, which is sumarized in this section. By
its account, AWSs are and always were a "benchmark," designed to
allow for consistency and stability in reinbursenent rates, but
never intended to reflect actual prices or their averages. The
state was well aware of that fact, and well aware that
pharmaci sts were profiting from Medicaid reinbursenents. Such
profits do not denonstrate the existence of any fraud; rather,
they were necessary and required by federal law to ensure that
pharmaci es participated in Medicaid. If the profits did not
exi st, pharmacies would withdraw from the program and i ndi gent
patients would |ose access to the subsidized nedications to
which they are entitl ed.

119 True wholesale prices were no nore accessible to
Pharmacia than they were to the state. Such prices are known
only to the whol esalers and their pharmacy custoners; Pharnmacia
is not privy to their confidential arrangenents. |In the absence
of that information, Pharmacia calculated AWS not wth
reference to transactions between wholesalers and pharnacies,
but with reference to wholesale acquisition cost—that is, the
anount the whol esalers paid for its products.

120 In any event, the AWS upon which the state relied
were not Pharmacia's, they were FDB's. FDB committed itself to
i ndependently verifying the AWS it provided to the state by
conducting surveys  of whol esal ers. Pharmacia was not
responsi ble for the AWPs published by FDB, nor should it be held

12



No. 2010AP232- AC

accountable for any characterization of the AWPs put forth by
FDB.

21 Had the state desired other pricing information, it
could easily have acquired it. FDB offered a variety of data
enconpassing a w de range of transactions in the pharnaceuti cal
i ndustry. The state opted for AW, knowing full well what it
signified, and what it did not. Alternatively, the state could
have declined FDB's services altogether and gathered the
necessary information itself. It already had access to
pharmaceutical pricing data through the extensive drug purchases
W sconsin makes outside of the Medicaid program for exanple
t hose obtained for use in correctional facilities. Mre sinply,
it could just have asked Pharmacia for the data it wanted, a
straightforward approach it never took.

122 Medicaid' s reinbursenent fornulae were a function of
the political process. As each budget was being prepared,
vari ous governnent officials would recomend that the rates be
| onered by substantial anpbunts to generate taxpayer savings. At
the sane tinme, a vigorous pharmacy | obby would counter that the
rei nbursenents were nore accurate than alleged, and that
significant reductions would elimnate their profit margins and
force themto w thdraw from Medi caid, thereby depriving eligible
i ndividuals of access to necessary nedication. The | egislature
and governor took both perspectives into consideration and cane
up with a reinbursenent rate that balanced the interest in

fiscal responsibility with the interest in ensuring access to

13
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subsi di zed nedi ci ne. Pharmacia should not be punished for a
political decision made by W sconsin.
C. Verdi ct and Post-Trial Proceedi ngs

123 The jury found Pharmacia |liable for violating both the
DTPA and the Medicaid fraud statute. It awarded $2 million in
damages for the DTPA claimand $7 mllion for the Medicaid fraud
claim for a total of $9 mllion in damages. Answering a
special verdict question, the jury concluded that Pharnmacia
violated the Medicaid fraud statute 1,440,000 tines, the nunber
of times the State alleged that Medicaid had overpaid for the
conpany's products as a result of the inflated AWPs. Phar maci a
then successfully noved the circuit court to vacate the nunber
of violations found by the jury. During post-trial proceedings
regarding the issue, the circuit court determned that the
record supported a finding of 4,578 violations. It inposed a
$1,000 forfeiture on each violation, totaling $4,578, 000.

24 Both parties appeal ed, raising numerous issues. The
court of appeals certified three: 1) whether the State was
entitled to a jury trial; 2) whether the danages were based on
i nperm ssible speculation by the jury; and 3) whether the
circuit court properly reduced the nunber of violations. To
expedite the resolution of this inportant case, we accepted the
certification and limted our review to the certified issues.
We now affirmthe circuit court on each of those issues.

[T, STANDARD OF REVI EW

125 The first I ssue—whet her t he State had a

constitutional right to a jury trial—hinges on our reading of

14
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the Wsconsin Constitution, and is therefore subject to our

i ndependent revi ew. Harvot v. Solo Cup Co., 2009 W 85, 132,

320 Ws. 2d 1, 768 NW2d 176 (citations omtted).

26 On the second issue—whether the jury's danage award
was i npermssibly speculative—we will not reverse the award if
it was "within the realm of reason in view of the evidence."

Rupp v. Travelers Indem Co., 17 Ws. 2d 16, 26, 115 N.W2d 612

(1962). Under this standard, we search the record for credible
evidence to support the award, and view that evidence in the

light nost favorable to the jury's determ nation. Springen v.

Ager Plunbing & Heating, Inc., 19 Ws. 2d 487, 489, 120

N. W2d 692 (1963).

127 Wth respect to the third issue—the question of
whether the circuit court properly reduced the nunber of
Medicaid fraud violations—the standard of review depends on
whether the jury's alleged error is properly characterized as an
error of law or of fact. Because the circuit court sufficiently
instructed the jury on what constituted a violation, the jury's
error is best understood as one of fact. W therefore apply a
sufficiency of the evidence standard of review to the third

i ssue. Morden v. Cont'l AG 2000 W 51, 138, 235 Ws. 2d 325,

611 N.W2d 659. That standard requires us to overturn a circuit
court's decision to change the jury's answer if there is "any
credible evidence" to support the verdict, di rect or

inferential. Hanson v. Am Famly Mit. Ins. Co., 2006 W 97,

118, 294 Ws. 2d 149, 716 N. W2d 866 (internal quotation marks
and citation omtted). As with the specul ativeness issue, we

15
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answer this question while viewing the record in the |ight nost
favorable to the jury's determnation. Mrden, 235 Ws. 2d 325,
141. Because the circuit court was better situated to assess
the evidence than we are, we also accord its weighing of the

evi dence "substantial deference." D.L. Anderson's Lakeside

Lei sure Co. v. Anderson, 2008 W 126, 959, 314 Ws. 2d 560, 757

N.W2d 803 (internal quotation marks and citations omtted).
Therefore, we wll accept the circuit court's reduction of the
nunmber of violations unless the record reveals that the nunber

it found was "clearly wong." Richards v. Mendivil, 200

Ws. 2d 665, 671-72, 548 N WwW2d 85 (C. App. 1996) (internal
guotation marks and citation omtted).
I V. DI SCUSSI ON

128 W first consi der whet her t he State had a
constitutional right to a jury trial and conclude that it did.
W then consider whet her the jury's damage award was
inperm ssibly speculative and determne that it was not.
Finally, we consider whether the circuit court properly reduced
t he nunber of violations and hold that it did.

A The State Had a Constitutional Right to a Jury Tria

129 The Wsconsin Constitution provides that "[t]he right
of trial by jury shall remain inviolate, and shall extend to all
cases at law " Ws. Const. art. 1, § 5. It is well-settled
t hat the provision guarantees the right to a civil jury trial
as the right existed at the tinme our state's constitution was

adopted in 1848. Town of Burke v. Cty of Mdison, 17

Ws. 2d 623, 635, 117 N.W2d 580 (1962). Wen the right to a
16
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civil jury trial for a particular cause of action is in dispute,

we pose a two-pronged test to resolve the dispute. Vill. Food &

Liquor Mart v. H&S Petroleum Inc., 2002 W 92, 911, 254

Ws. 2d 478, 647 N.W2d 177 ("the Village Food test"). First,

we ask whether the "cause of action created by statute existed,
was known, or was recognized at common law at the tine of the
adoption of the Wsconsin Constitution in 1848." 1d. Next we
consi der whether the cause of action was viewed as "at law' in
1848. |d.

130 The question of whether the State had a constitutional
right to a jury trial reduces to two separate inquiries: 1)
whet her the State was entitled to a jury trial on the DTPA claim
and 2) whether it was entitled to one on the Medicaid fraud
claim The ~circuit court answered both questions in the
affirmative. Because both prongs of the test are satisfied by
both causes of action, we agree with the circuit court that the
State was entitled to a jury trial and therefore affirm its
ruling.

1. The State Had a Constitutional Right to a Jury Trial on its
DTPA C ai m

31 The State's DTPA claim neets both prongs of the test:
it was recognized at common law in 1848 and it was regarded as
"at law' at that tinme. Accordingly, we conclude that the State
had a constitutional right to a jury trial on its DTPA claim

132 W first analyze whether the DTPA claim "existed, was
known, or was recognized at comon law at the tine of the
adoption of the Wsconsin Constitution in 1848." 1d. The State
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submts that the DIPA claimis an essential counterpart to the
common | aw claim of "cheating." The circuit court agreed, and
so too do we.

133 A common law claim can be regarded as the essential
counterpart to a statutory cause of action in a civil jury trial
analysis where the two share a simlar purpose. Harvot, 320
Ws. 2d 1, ¢972. The DTPA and conmmon | aw cheating share such a
pur pose: conbatting deceptive comrercial conduct.

134 Wen ascertaining whether a statutory cause of action
had an essential common | aw counterpart in 1848, we often resort

to Sir WIliam Bl ackstone's Commentaries on the Laws of Engl and

(1778) (hereinafter "Bl ackstone"). See Harvot, 320 Ws. 2d 1,

184, State v. Schweda, 2007 W 100, 9123, 303 Ws. 2d 353, 736

N.W2d 49; Dane Cnty. v. MGew, 2005 W 130, 923 n.18, 285

Ws. 2d 519, 699 N W2d 890 (collecting cases). Bl ackst one
categorizes cheating as an "offence . . . against public trade."
4 Bl ackstone at *157. The DTPA announces, by its very nane,

that it targets a simlar category of wongful conduct, nanely,
deceptive trade practices.

135 Simlarly, Blackstone's description of cheating tracks
the DTPA's characterization of deceptive trade practices
Bl ackstone notes that the object of the comon law rule is to
"prevent deceits in particular trades." Id. As exanples of
such deceits, Blackstone cites, anongst other conduct, "the
offence of selling by false weights and neasures,” the offense
of "playing wth false dice," and the offense of defrauding
"anot her of any valuable chattels by colour of any false token

18
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counterfeit letter, or false pretence.” ld. at *157-58
(formatting altered). Al though the DITPA speaks in |less
antiquated terns, it displays a simlar enphasis on attenpts to

profit through deception. Tietsworth v. Harley-Davidson, Inc.,

2003 W App 75, 124, 261 Ws. 2d 755, 661 N.W2d 450 ("[T]he
DTPA is a broad renedial statute designed to protect the public
fromall untrue, deceptive or m sleading representations nmade in
sales pronotions.") (internal quotation marks and citation

omtted), reversed on other grounds by 2007 W 97, 303

Ws. 2d 94, 735 N W2d 418. We conclude, therefore, that both
the comon |aw cause of action of cheating and the DTPA conbat
anal ogous practices.

136 In Pharmacia's view, the Wsconsin courts have already
settled that there is no right to a jury trial for an action
brought pursuant to the DTPA For that proposition, it relies
upon State v. Aneritech Corp., 185 Ws. 2d 686, 517 N W2d 705

(Ct. App. 1994). Aneritech did indeed hold as much, but the
holding is no |onger good |aw The court of appeals there
enpl oyed the "codification" test, whereby a statutory cause of
action carries with it a right to a jury trial if "the statute
codifies an action known to the common law in 1848." |d. at

690. In Village Food we expressly renounced that test because

it construed our precedent "too narrowy." 254 Ws. 2d 478,
11. Instead, we reaffirned the two-prong test set forth above.
| d. Consequently, Pharnmacia nmay not rely upon Aneritech's

holding, as its holding resulted from the application of an
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erroneous and defunct test.!® Qur ascertainnent of a jury trial
right under the DTPA nust be perfornmed according to the

appropriate test, i.e., the one enunerated in Village Food.

137 Pharmacia also seeks to apply that test, but it does
SO0 unconvi nci ngly. It submts that the elenents of comon | aw
cheating and those of the DIPA do not match each other
identically. A party accusing another of cheating at common | aw
was required to prove that the individual: 1) perforned an act
calculated to deceive; 2) the act was ained at, or affected, the
public or the individual; and 3) "ordinary prudence" would not

have protected the victim against the fraud. See, e.g., People

v. Cumm ngs, 46 P. 284, 284 (Cal. 1896); Hammer v. State, 89

N. E. 850, 852 (Ind. 1909). In conparison, a plaintiff alleging
violations of the DTPA nust prove: 1) that the defendant nade a
representation to the public with the intent to induce an
obligation; 2) that the representation was untrue, deceptive or
m sl eading; and 3) that the representation caused the plaintiff

a pecuniary |oss. K&S Tool & Die Corp. v. Perfection Mch.

Sales, Inc., 2007 W 70, 919, 301 Ws. 2d 109, 732 N. W2d 792

(internal quotation marks and citations omtted). Phar maci a

12 Areritech is no longer good law only with respect to its
di scussion and application of the test for determ ning whether
there is a right to a civil jury trial, not with respect to any
of its other holdings, which we explicitly and specifically
preserve for their precedential value. See Blum v. 1st Auto &
Cas. Ins. Co., 2010 W 78, 9142, 326 Ws. 2d 729, 786 N.wW2d 78
(holding "that when the supreme court overrules a court of
appeals decision, the court of appeals decision no |onger
possesses any precedential value, unless this court expressly
states ot herw se").
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focuses on the "ordinary prudence" elenent of comon |aw
cheating, arguing that it has no essential counterpart in the
el emrents of the DTPA and that no right to a jury trial therefore
exi sts.

138 As a prelimnary nmatter, we reject Phar maci a' s
insinuation that a statutory <cause of action carries no
constitutional right to a jury trial nerely because the el enents
of that cause of action and those of the purported common |aw
claim are not identical. Such an approach would restore by
another nanme the "codification" test articulated in Aneritech

and unequi vocal | y abandoned in Vill age Food.

139 The real question is whether the divergence between
the elenments of the DTPA and those of common |aw cheating is
sufficiently significant to denonstrate that the State had no
right to a jury trial. W conclude that it is not, and
therefore affirmthe circuit court's decision to grant the jury
trial.

40 To support its view that the elenents of common |aw
cheating are too distinct fromthose of the DIPA to give rise to
a jury trial right, Pharmacia relies principally upon Schweda
There, we determned that no jury trial right attached to
various environnmental statutory causes of action. Schweda, 303
Ws. 2d 353, 114. W rejected the proffered anal ogy between
t hose statutes and common | aw nui sance because the latter was a
"sprawl i ng concept" that "could enconpass a vast array of causes
of action," whereas the fornmer applied to a nuch narrower realm
of conduct. Id., 932 In drawing that distinction, we
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enphasi zed that "[t]he breadth of nuisance is so great that we

must narrowy construe the actions that we analogize to" it.

41 Common | aw cheating does not capture nearly so wde a
swath of activity as does nuisance. On the contrary, it is
cabined to a simlar field as that covered by the DIPA itself.

Conpare Tietsworth, 261 Ws. 2d 755, 1924 (characterizing the

DTPA) with Cunmmngs, 46 P. at 284 (describing comobn |aw

cheati ng). As a result, Schweda's analysis did not conpel a
bench trial in the instant case.

142 We acknow edge that Schweda called attention to the
el ements of nuisance and those of the environnental statutes in
play in that case. In particular, the opinion observed that a
claim sounding in common |aw nuisance was required to prove
"substantial and unreasonable harm to interests in the use and
enjoynent of land." Schweda, 303 Ws. 2d 353, {35. I t
contrasted that requirenent wth nodern environnental |[aws,
whi ch "regul ate nore subtle and attenuated harnms than the conmon

| aw of nuisance does." Id. (quoting Solid Waste Agency of N

Cook Cnty. v. US. Arny Corps O Eng'rs, 101 F.3d 503, 505 (7th

Cr. 1996)). It is clear fromthis quote that the problemwth
the analogy between the elenents of comon |aw nuisance and
those of the environnmental laws was not sinply that they were
not identical. Rat her, the problem was that all of the
simlarities between the two flowed from the fact that nuisance

was so broad as to enconpass all environnental | aws.
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143 Gven the context of these comments in Schweda, one
cannot escape the conclusion that no such deficiency plagues the
anal ogy between common |aw cheating and the DTPA. Unl i ke
nui sance, the reasonable reliance requirenment does not highlight
any substantial difference in the breadth of the two |aws being
conpar ed. Common | aw cheating covers the sanme substantive area
of conduct as does the DIPA, and the difference in elenents
between the two is insufficient to outweigh the simlarities.
Accordingly, we conclude that the cause of action created by the
DTPA "was recognized at common law at the tinme of the adoption
of the Wsconsin Constitution in 1848" and the first prong of

the Village Food test is therefore satisfied wth respect to

t hat cause of action. Vill. Food, 254 Ws. 2d 478, ¢Y11.

44 Pharmaci a does not deny that common |aw cheating was
regarded as "at law' in 1848, and there is no reason to believe
it was not. See 3 Bl ackstone at *165 (noting that a plaintiff
can seek damages in a comobn |aw cheating action); see also

Josma v. W Steel Car & Foundry Co., 94 N E. 945, 946 (III.

1911) (sane); Vill. Food, 254 Ws. 2d 478, 933 ("An action

seeking noney damages is one at law"). Consequent |y, common
| aw cheating was considered "at law' in 1848, both prongs of the

Village Food test are satisfied with respect to the DIPA claim

and the State was entitled to a jury trial on that claim
2. The State was Entitled to a Jury Trial on its Medicaid
Fraud C aim

145 Applying the Village Food test to the State's Medicaid

fraud claim we conclude that Medicaid fraud is an essenti al
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counterpart to common |aw fraud and that comon |aw fraud was
considered "at law' in 1848. Thus, we affirm the circuit
court's decision to grant the State a jury trial on its Medicaid
fraud claim
a. Common Law Fraud is an Essential Counterpart to Medicaid
Fraud

146 The State offers common law fraud as the "essential

counterpart” to Medicaid fraud for purposes of the first prong

of the Village Food test.

147 The Medicaid fraud statute and common | aw fraud target

simlar conduct. See Schweda, 303 Ws. 2d 353, 9135 (exam ning

the conduct targeted by causes of action as part of the jury

trial right inquiry). The Medicaid fraud statute is centrally

concer ned W th "fal se st at enent [ s] or representation|s]
of . . . material fact for wuse in determining rights to a
benefit or paynent." Ws. Stat. § 49.49(4m (a)?2. Setting to

one side for the nonment the fact that the statute is limted to
a narrow species of fraud (that which takes place in nedical
assi stance prograns), it is apparent what sort of practices it
seeks to prohibit: deceptive conduct designed to enrich one
party at the expense of another. Common |law fraud historically
targeted a simlar range of conduct, conbatting deceptive
behavior in a variety of business relationships and thereby

protecting the integrity of the market. See Pasley v. Freenman,

(1789) 100 Eng. Rep. 450 (K. B.) 457, 3 T.R 51, 64 (holding that
an action for "deceit lies when a man does any deceit to the
damage of another").
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148 Pharmacia submts that the Medicaid fraud statute
carries no jury trial right because the nedical assistance
prograns it governs did not exist in 1848. W decline to
address Pharmacia's historical prem se because we disagree wth
its nmethod of analysis. A statute that creates a cause of
action with an essential counterpart at common |aw becones no
|l ess an essential counterpart sinply because it addresses a
narrower range of practices. In other words, if the legislature
focuses and directs the principles of comon law fraud to a
specific real m—Medi caid—+t does not strip a litigant of his
right to a jury trial where it would otherw se exist. Were we
to adopt Pharnmacia's reasoning, a legislative enactnent clearly
nodeled on a comon |aw cause of action but applied to a
specific context would carry no right to a jury trial. See,

e.g., Dura Pharmaceuticals, Inc. v. Broudo, 544 U S. 336, 344

(2005) (enphasizing the "comon-law roots of . . . securities
fraud action[s]"). In such circunstances, to deprive plaintiffs
of a jury right based not on the substance of the |law at issue
but upon historical happenstance, would be an absurd result, and
we therefore reject Pharmacia' s argunent.

149 To substanti ate its contention regar di ng t he
relatively recent advent of medi cal assi stance prograns,
Pharmacia cites Harvot. It finds in that decision a holding
that where "nodern social |egislation" was "unheard of" in 1848,
there can be no essential comon |aw counterpart to the
| egislation for purposes of a jury trial right. We read Harvot
differently. 1In that decision, we upheld a circuit court ruling
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denying a jury demand in an action brought under the Wsconsin
Fam |y and Medical Leave Act (WFM.A). It is true, as Pharnmacia
says, that we noted in Harvot that the WFM.A represents "nodern
social legislation" of a type that "was quite unheard of in
1848." 320 Ws. 2d 1, 180. Contrary to Pharmacia's intimation,
however, that sentence represents only one conponent of the
deci sion's reasoning, not its overall hol ding.

50 In Harvot, we wultimately rejected the plaintiff's
claimto a jury trial right because "the nost anal ogous common
| aw cause of action" that the plaintiff offered to the court was
essentially a claim for the breach of an enploynent contract.
320 Ws. 2d 1, ¢985. The purpose of such a claim we reasoned,
was "to ensure that the . . . enployee . . . was cared for and
conpensated as he was prom sed.” Id., 986. It was not, Ilike
the WFMLA, notivated by an intent to help enployees "bal ance
work and fam |y demands." 1d.

151 Seen in its context, the "nodern social |egislation”
| anguage from Harvot does not avail Pharnmaci a. Medi caid fraud,
unlike the WMA, is in fact notivated by a purpose closely
simlar to the purpose of its suggested common |aw forebear:
protecting the integrity of business relationships and market

transacti ons. See generally Jason Chinon, George C Chipev, &

Timothy Feulner, Health Care Fraud, 48 Am Cim L. Rev. 783

(2011) (conducting general review of health care fraud |aw).
The fact that the Medicaid fraud statute projected those
concerns on a nore contenporary screen does not render the
fundanment al purpose substantively different. |ndeed, the conmon
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law as a whole adjusts to historical «circunstance, see O

Hol nes, 1 The Common Law (1881) ("The |aw enbodies the story of

a nation's developnent through many centuries . . . ."), and
this is particularly true of comon |aw fraud. See, e.g.,

Sanmuel W Buell, Wiat is Securities Fraud?, 61 Duke L.J. 511

522 (2011) ("[F]Jraud is a legal concept designed to adapt
al ongside the evolving behaviors that it targets.") (citing, in

part, Stonenets v. Head, 154 S.W 108, 114 (M. 1913) ("Fraud is

kal ei doscopic, infinite. Fraud being infinite and taking on
protean form at wll, were courts to cranp thenselves by
defining it with a hard and fast definition, their jurisdiction
woul d be cunningly circunvented at once by new schenes beyond
the definition.")). It would therefore be especially illogica
for us to confine a jury trial right to only those fraud
statutes which mmc the common law as it was in 1848, when the
common law in 1848 could not imagine many of the contexts in
which fraud operates today. W decline to rest an inportant
constitutional right on historical vicissitude.

52 Pharmaci a al so conpares the elenents of Medicaid fraud
with those of common law fraud, insisting that they differ in
cruci al respects. Wiile we agree that this line of inquiry is

relevant, see Schweda, 303 Ws. 2d 353, 135 (conparing elenents

of causes of action as part of a jury trial right analysis), we
disagree wth Pharnmacia' s concl usion. At comon law, a
plaintiff alleging fraud nust prove: 1) a representation of
material fact; 2) the representation's falsity; 3) the intent to
deceive (or reckless disregard for truth or falsity); 4) intent
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to defraud or to induce action; 5) justifiable reliance by the

deceived party. See Krause v. Busacker, 105 Ws. 350, 350, 81

N.W 406 (1900); Kaloti Enters., Inc. v. Kellogg Sales Co., 2005

W 111, 912, 283 Ws. 2d 555, 699 N W2d 205. Al t hough no
publ i shed decision from the Wsconsin courts has set forth the
el ements of the Medicaid fraud statute, they are easily deduced
fromthe statute: 1) know ngly making or causing to be nade; 2)
a false statenent or representation of material fact; 3) for use
in determning rights to a benefit or paynent in connection with
medi cal assi st ance. Ws. Stat. 8 49.49(4m(a)2.; see also

United States v. Laughlin, 26 F.3d 1523, 1526-29 (10th GCr.

1994) (discussing the elenents of federal Medi caid fraud
statute). Aside from the nedical assistance requirenent
addressed above, the only divergence between the elenents
advanced by Pharnacia is the presence of reasonable reliance in
common |aw fraud and its absence from Medi caid fraud.

153 We do not believe that this discrepancy, such as it
is, outweighs the closely simlar purposes of the tw | aws.
First, although the Medicaid fraud statute does not include the
term "reasonable reliance," it does require a showng that the
deceptive statement was nmade "for use in determning rights to a
benefit or paynent in connection with nedical assistance." Ws.
Stat. 8§ 49.49(4m (a) 2. By inserting such |anguage into the
statute, the legislature indicated that Medicaid fraud could be
substantiated only by proof that the fal se statenent played sone
role in the state's calculation of paynents. Though t hat
requirenent is not identical to reasonable reliance, it is also
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not wholly dissimlar, as both require evidence that the
cul pabl e conduct influenced the decision-making process of the
relevant actor. In any event, the difference between the two is
insufficient to override the substantial overlap in purpose
between Medicaid fraud and common |aw fraud. Accordingly, we
conclude that the cause of action created by the Medicaid fraud
statute "was recognized at comon law at the time of the
adoption of the Wsconsin Constitution in 1848" and the first

prong of the Village Food test is therefore satisfied wth

respect to that cause of action. Vill. Food, 254 Ws. 2d 478,

M11.
b. Common Law Fraud was "At Law' in 1848 for Purposes of the
State's Right to a Jury Trial
154 1In their discussions regarding the State's right to a
jury trial on its Medicaid fraud claim the parties quarrel over
the nature of the forfeitures and damages sought by the State.

Pharmacia contends that the State pursued in personam

forfeitures, which were unrecognized at comon |aw in 1848, and
that its damage claim was in actuality an equitable one, and
thus properly resolved in a bench trial. The State takes the
opposite position on both points. Al t hough they do not franme
this debate in ternms of whether comon law fraud was "at |aw'
for purposes of the State's clainms, that is the only conceivable

rel evance it has for the certified questions.®®

13 Otherwise, the argument reduces to a dispute over which
particular matters should have been submtted to the jury, and
which to the trial judge, and that question lies outside the
scope of our present review
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155 At commpn law, an action for fraud could sound either

at law or in equity. Strom v. Goldman, Sachs & Co.,

202 F.3d 138, 143-44 (2d Cr. 1999), abrogated on other grounds

by Geat-Wst Life & Annuity Ins. Co. v. Knudson, 534 U.S. 204

(2002). Wen heard in a court of equity, fraud was defined in a
| ooser, nore flexible fashion than it was in a |egal proceeding.

See Aaron v. SEC, 446 U S. 680, 693 (1980) ("[F]Jraud has a

broader neaning in equity than at law ") (internal brackets,
guotation marks, and citations omtted). W need not delve
deeper into the distinction, however, because comon |aw fraud,
as it was at law in 1848, is sufficiently analogous to Medicaid

fraud to satisfy the second prong of the test. Conpare Pasl ey

v. Freeman, (1789) 100 Eng. Rep. 450 (K. B.) 457, 3 T.R 51, 64

(describing comon Jlaw fraud at | aw) wth Ws. St at .
8 49.49(4m (a)2. (setting forth the elenents of Mdicaid fraud).
Pharmacia's focus on the equitable renedies purportedly sought
by the State is m splaced. Regardl ess of whether or not the
State pursued sone equitable relief, the question before us now
is whether the cause of action as a whole is an essential
counterpart to a cause of action considered "at law' in 1848.
e have answer ed t hat questi on I n t he affirmati ve.

Consequently, the second prong of the Village Food test is net,

and the State was entitled to a jury trial on its Medicaid fraud

claim

30



No. 2010AP232- AC

B. The Jury's Danage Award of $9 MIlion for Pharnmacia's
Inflated AWPs in Connection with Brand and Generic Drugs Was not
| nper m ssi bly Specul ative

156 The next issue before us is whether the jury engaged in
inperm ssible speculation in determning the danage award.
Because the danmages were based on reasonabl e inferences drawn by
the jury from credible evidence, we hold that it did not
specul ate and accordi ngly uphol d the award.

157 The jury's damage award of $9 million reflected the
State's request for an award in approxi mately that anount.!* The
request in turn reflected the State's position, conmmunicated
through expert testinony and reiterated at closing argunent,
that approximately $9 million represented the anount of noney
Medi caid would have saved had it received, and used, actual
whol esal e prices. Specifically, Lawence DeBrock, Professor of
Econom cs and Dean of the College of Business at the University
of Illinois ("Professor DeBrock"), explained to the jury how he
cal cul ated Wsconsin's danages for both brand nanme and generic
drugs. Conmparing Medicaid records to subpoenaed docunents
detailing wholesale drug transactions in the private market, he

found the difference between what Medicaid rei nbursed pharnacies

4 The State's damages expert suggested that the nost
appropriate calculation of damages was $9, 527, 180. At cl osing
argunent, the State requested a reduced damage award of
$9, 146, 180 because of an issue regarding the statute of
[imtations. The jury awarded $9 mllion. Phar maci a does not
argue that the discrepancy between the two anobunts has any
significance to our anal ysis.
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and the prices actually paid by the pharnacies to their
whol esal ers. Hs estimate of that difference was advanced by
the State at closing argunent and presunmably adopted by the
jury.

58 Pharmacia attacks the damage award because Medicaid
rei nbursenent was set through the political process and, in
Pharmacia's view, there was no way the jury could sufficiently
predict what the |egislature and governor would have done wth
different AWps. ™

159 The damage award was calculated wth reference to the
AWPs reported by Pharnmaci a. Because brand drugs are reinbursed
by a different process than are generic drugs, we discuss them

in turn.

15 Pharmacia further contends that the evidence at trial
indicated that Wsconsin political officials knowngly used
hi gher AWPs to pay pharmacies nore than their acquisition costs
in order to ensure that they participated in Medicaid. As
Pharmacia sees it, such evidence disproved the assunption upon
which the jury grounded its damage award: that the legislature
desired actual wholesale prices and would have reinbursed
pharmacies 1in accordance wth such prices. This argunent
essentially goes to liability, not damages. That is, if there
was insufficient evidence to sustain the State's claim that it
woul d have paid lower AWS if they had been published, then the
damage award would not be lower, it would be zero. For in that
event, there would have been no injury and thus no fraud. It is
well -settled that "the uncertainty which prevents recovery is
uncertainty as to the fact of the damage and not to its anmount.”
Eden Stone Co. v. QOakfield Stone Co., 166 Ws. 2d 105, 125, 479
N.W2d 557 (C. App. 1991) (enphasis altered)(citing Cutler
Cranberry Co. v. QOakdale Elec. Co-op., 78 Ws. 2d 222, 233, 254
N.W2d 234 (1977)). The court of appeals did not certify the
guestion of Pharmacia's liability, so we do not address this
ar gunent .
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1. The Jury Did Not Inpermssibly Speculate as to the Danage
Award with Respect to Brand Name Drugs

160 The jury did not inpermssibly speculate as to the
damage award with respect to brand nanme drugs because the jury
received credible evidence supporting a reasonable inference
that, had actual whol esale prices been provided, the legislature
woul d have used them to reinburse pharnmacies for brand nane
dr ugs.

161 Many of the facts regarding the reinbursenent process
are sharply disputed by the parties. Since we are bound to
uphold a damage award where it is based on credible evidence
viewed in the light npost favorable to the jury's determ nation
Springen, 19 Ws. 2d at 489, we focus on the reinbursenent
process as it was characterized to the jury at trial.

162 The evidence at trial unequivocally revealed that, at
all tinmes relevant to the case, Medicaid paid pharmacies AW
m nus a specific percentage for brand nane drugs. The parties
and their witnesses |ikew se agreed that Pharmacia reported AWPS
that did not track the actual prices pharnacies were paying
whol esal ers for drugs.'® The dispute is over how reinmbursenent
rates would have changed, if at all, had accurate prices been

conveyed to Medicaid. As the follow ng discussion denonstrates,

1 At trial, Pharmacia presented evidence and argument to
convince the jury that the conpany was not in fact responsible
for the published AWs because FDB al one determ ned sonme of them
and confirmed and vouched for all of them That issue, again,
relates to liability and not to whether the damage award was
specul ative, and we consequently do not address it.
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the jury was presented with sufficient credible evidence to
support a reasonable inference that reinbursenent rates would
have been reduced to reflect actual wholesale prices, had they
been provi ded. Accordingly, we conclude that the jury did not
inperm ssibly speculate in reaching its damage award wth
respect to brand nane drugs.

163 First, the jury considered evidence that the federal
Ofice of Inspector General for CVM5 ("OG') provided to
Wsconsin Medicaid officials the results of a national audit of
pharmacy acquisition costs for drugs reinbursed under Medicaid.
The report indicated that Wsconsin pharmacies were purchasing
brand nane drugs at an average of 20.25% below the published
AWPs, during a period when the Wsconsin Medicaid reinbursenent
rate was AW mnus 11.25% The O G advised DHS to consider the
report in making changes to pharmacy rei nbursenent policy. Most
inportant, the State submtted evidence that the |egislature
ultimately reduced the reinbursenent rates just as the OG
recomended. Such evidence strongly supports the jury's
determ nation that Wsconsin would have paid Pharnacia prices in
line with actual wholesale prices if such prices had been
faithfully reported, and it therefore strongly supports the
damage award.

164 Second, the jury heard from Ame ol dman (" CGol dman"),
a former analyst wth the Legislative Fiscal Bureau, a
nonparti san agency tasked with providing fiscal analyses to the
Wsconsin legislature for wuse in formulating the state's
bi enni al budget. Wile on the stand, Goldman recounted several
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meetings she had wth agents representing various | obbying
interests, as well as DHS and other officials, as part of her
effort to conpile a conprehensive report advising the

| egislature on the ramfications of adopting alternative

Medi caid reinbursenent formnul ae. ol dman  expl ai ned that her
agency, as well as Ilegislators thenselves, were unsure how
closely AWSs tracked actual wholesale prices in [light of
conflicting input from different actors. Utimately, she and

her coll eagues both "wanted" and "needed accurate information"
regardi ng AWPs. Had such information been provided, Goldman
testified, there would have been no need for her to prepare the
report, as the legislature wuld have sinply reinbursed
according to actual wholesale prices. Thus, Goldman's testinony
substantially bolstered the State's position that inflated AWPS
caused Wsconsin to overpay for Mdicaid drugs, and provided a
credi ble foundation for the jury to cal cul at e damages.

165 O her wtnesses called by the State confirned the
picture drawn by the OG report and Goldman's testinony, and
provided yet further evidence that Pharmacia damaged the state
by providing inflated AWSs when actual wholesale prices would
have resulted in |ower reinbursenents. For instance, Mark W
Moody, a former director of Medicaid who served on the
governor's comm ssion on pharmacy reinbursenent, testified that
it would have assisted the conm ssion in reaching a consensus on
adj usting Medicaid reinbursenent rates if they had been provided
i nformation t hat reflected act ual whol esal e prices.
Additionally, Dr. Gerard Anderson, the Director of the Center
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for Hospital Finance and Managenent at the Johns Hopkins
Bl oonberg School of Public Health, opined that his survey of
Pharmacia and governnent docunents revealed that "all of
Pharmacia's AWs . . . were false, and because they were false,
the Wsconsin Medicaid program overpaid providers, resulting in
excess paynents by the Wsconsin Medicaid prograns.”

66 Lastly, Professor DeBrock provided a well-inforned,
detailed basis for the jury to calculate Wsconsin's danmages.
He conpared Medicaid records with subpoenaed docunents detailing
whol esal e drug transactions in the private market and found the
difference between what Medicaid reinbursed pharmacies and the
prices actually paid by the pharmacies to their whol esalers.
Hs estimate of that difference—$9, 527, 180—was advanced by the
State at closing argunent (reduced to $9, 146,180 as a result of
statute of limtations considerations) and presumably fornmed the
basis for the jury's damage award.

167 In summary, there was plentiful evidence from a w de
range of credible wtnesses with extensive experience in the
field to substantiate the State's argunment that the |egislature
woul d have reduced brand drug reinbursenents to reflect actual
whol esal e prices had Pharmaci a of fered them

168 Challenging the credibility of the evidence summari zed
above, Pharmacia enphasizes the testinony it proffered to rebut
the State's account. In particular, Pharmacia asserts that
sounder evidence supported a conclusion that the legislature
knew that the reported AWSs did not track accurate whol esale
prices. | ndeed, Pharmacia argues, the greater weight of the
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evi dence denonstrated that the state did in fact have access to
actual pricing information and nade the deliberate choice not to
rely wupon it. In support of that contention, Pharmacia
presented evidence suggesting that wvarious state officials
recei ved actual pricing information, as well as reports that the
rei nbursenent rates were substantially higher than pharnmacies’
actual acquisition costs. O her evidence was advanced to
substanti ate Pharmaci a' s ar gument t hat t he | egi sl ature
repeatedly declined to follow various recomendations to | ower
rei moursenment rates in order to bring them closer to actual
prices. !’ Several witnesses informed the jury that various
branches of the Wsconsin governnent, nost promnently the
prison and hospital systens, paid wholesalers directly for
medi cation and thus knew the prices such drugs commanded on the
open nmar ket .

169 It is true, as Pharmacia submts, that the jury heard
accounts that clashed with the State's characterization of the
| egi sl ature's know edge and intentions. But there are factual

di sputes in every jury trial; indeed, there would be no need for

7 For exanple, James Vavra ("Vavra"), Director of the
Benefits Managenent Bureau in the Division of Health Care Access
and Accountability for Wsconsin Mdicaid, testified that his
office provided information to DHS in fornulating budget issue
papers, which were used by the governor and |egislature to make
changes to DHS s budget. Vavra further testified that his
of fice recommended | ower reinbursenment rates in accordance wth
the OG report, in order to bring Wsconsin in line with actual
acquisition costs for pharnacies. Finally, he testified that
the legislature repeatedly rejected such proposals. Phar maci a
adm tted several exhibits to support Vavra's testinony.
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a jury trial at all if there were not. See, e.g., Tri Gty

Nat’l Bank v. Fed. Ins. Co., 2004 W App 12, 934, 268

Ws. 2d 785, 674 N.W2d 617 ("Juries resol ve factual
di sputes."). It would be especially surprising if the evidence
had been consistent and clear in the trial here, given that it
i nvol ved an enornously conplex process wth nunmerous noving
parts. Neverthel ess, our inquiry asks only whether the record
contains credible evidence, viewed in the light nost favorable
to the jury's determnation, to support the damages awarded.
Springen, 19 Ws. 2d at 489.

170 Applying that standard, it cannot be said that the

damages here were speculative sinply because sonme officials in

state governnent received sone information indicating that sonme
AWs were inflated above actual prices by sone anount. The
State has never alleged, in any court, at any stage of the
proceedi ngs, that no one in the Wsconsin governnent knew that
AWPs did not reflect actual whol esale prices. What it alleged
at trial, and what it continues to allege, is that no one in
W sconsin state governnent knew the exact degree of inflation

and that that wuncertainty caused it to overpay for Medicaid
drugs. The jury was given a conpelling account of that
uncertainty, as it heard testinony describing a chaotic

confusing process in which decision-nakers received dramatically
different reports from different sources. I ndeed, Pharmacia's
evidence only strengthened that account, because it described
even nore disagreenents anong the actors feeding information to

the state. Cf. Commonwealth v. TAP Pharm Prods., 36 A 3d 1112,
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1152 (Pa. Commw. C. 2011) ("[Qiven the trial judge's findings
regarding the significant confusion over AW, we reject [the]
argunent that it is clear that the Comonwealth know ngly
asserted in earlier [itigation t hat it i nt ended its
rei nbursenent rates to be nore generous than other entities in
order to provide pharmacists a reasonable profit on ingredient

costs.") (enphasis altered); but see AstraZeneca LP v. State, 41

So. 3d 15, 29-30 (Ala. 2009)(reversing judgnent in AW

l[itigation against phar maceut i cal conpany for f raudul ent
m srepresentation because t he state "had act ual
know edge . . . that published AWSs were not net prices" in the
form of information known to certain Alabama Medicaid
of ficials).

710 In light of these conflicts, we have concluded that
the jury's damage award as to brand nane drugs was based on a
reasonable inference flowng from credi ble evidence. When, as
here, "facts are in dispute or the evidence is such that fair-
m nded [jurors] may draw different inferences,” it is for the
jurors, not for us, to determne "what seens to them to be the

nost reasonable inference.” Wber v. Chicago & Nw. Transp. Co.

191 Ws. 2d 626, 636, 530 N.wW2d 25 (C. App. 1995) (quoting
Lavender v. Kurn, 327 U S. 645, 653 (1946)). The jury had anple

evidence to credit suggesting that Wsconsin officials did not
know with certainty actual wholesale prices, that Pharmacia's
publ i shed prices provided the basis for its reinbursenent rates,
and that Medicaid paid nore than it intended to and rightfully
owed as a conseqguence. That evidence was offered by several
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w tnesses with extensive experience in different areas of the
W sconsin Medicaid process, and by nunerous docunents from
official bodies and others involved in the fornmulation and
paynment of the reinbursenents. The jury chose who anong the
W tnesses to believe and we are not at liberty to disturb its
damage award nerely because Pharmacia would rather they had

bel i eved ot hers. See Fischer v. develand Punch & Shear Wrks

Co., 91 Ws. 2d 85, 92, 280 N.W2d 280 (1979) ("The credibility
of witnesses and the weight given to their testinony are matters
left to the jury's judgnent, and where nore than one inference
can be drawn from the evidence, this court nust accept the
i nference drawn by the jury.") (citations omtted).

172 1 n essence, Pharmacia asks us to search the record for
evidence to sustain an award that the jury could have, but did

not reach, and this we cannot do. K&S Tool & Die Corp., 301

Ws. 2d 109, 138. The jury was free to rely on the evidence it
found nost credible and equally free to discount evidence it did
not . Both parties presented supporting material, and the jury
made its decision. For the reasons set forth above, we concl ude
that the jury did not inpermssibly speculate in arriving at its

damage award with respect to brand name drugs. *®

18 The parties debate the significance and relevance of
various federal regulations, particularly requirenments regarding
the relationship between estinmated and actual acquisition costs.
Because it is not necessary to resolve this dispute in order to
answer the specul ativeness question, we do not address them
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2. The Jury did not Inpermssibly Speculate as to the Danage
Award with Respect to Generic Drugs

173 As with brand drugs, the jury's award of danmages wth
respect to generic drugs was based on credible evidence
supporting the inference that the publication of actua
whol esal e prices would have resulted in correspondi ng reductions
to reinbursenents. Specifically, Ted Collins ("Collins"), the
consultant to DHS who established the reinbursenent rates for
generic drugs, testified that he was forced to rely on his own
research in the market because he knew AWPs were substantially
i nfl at ed. He further testified that he would have used actua
whol esale prices to set reinbursenent rates for generic drugs
had he been given them Thus, Collins' testinmony provided a
solid foundation from which the jury could have reasonably
inferred that Medicaid would have used actual whol esale prices
to reinburse generic drugs had Pharmacia supplied them The
sane foundation therefore supported the reasonable inference
that Medicaid was damaged by the inflated AWPSs in the generic
context in the same manner as it was damaged in the brand
context: nanely, that the difference between the inflated AWPS
and actual average wholesale prices constituted the anobunt of
the damage.!® Accordingly, we conclude that the jury did not

i nperm ssi bly specul ate and therefore uphold the danage award.

9 For this reason, Prof essor  DeBrock's nethod of
cal cul ati ng damages, sumrari zed above, was reasonably applied by
the jury to both brand and generic drugs.
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174 Unlike brand nanme drugs, generic drugs are generally
not reinbursed by Medicaid based on AWP.?° |nstead, they are
rei moursed based on maxi mum allowable cost ("MAC'), an anount
calculated to provide a uniformceiling for generic drugs, given
that they are often made available on the market at a w de range
of prices. The purpose of a MACis to reflect the price paid by
a pharmacy to a whol esaler for a given drug.

175 One witness in particular spoke to the damages issue
wth respect to generic drugs, and his wunique insight and
credible testinmony provided a solid foundation for the jury's
damage award.

176 Collins, a consultant to DHS, was responsible for
setting the MACs for Wsconsin during the tinme relevant to this
case. At trial, Collins recounted at Ilength how he had

struggled to obtain accurate pricing information for calculating

20 According to Collins' testinmony, generic drugs were
occasionally reinbursed on the basis of AW For instance,
there was sonetines a "lag" period for a generic drug while it
was on the market but before Collins was able to set a MAC
During such a period, Collins would set the rei nbursenment at the
sanme rate as applied to brand drugs, e.g., the AW of the drug
m nus 10% However, because Collins' wuncontroverted testinony
established (and because the parties agree) that MACs were nore
central to the reinbursenment process for generics than were
AWSs, we focus our analysis in this section on the role MACs
played in providing the basis for generic reinbursenents, and
the role AWSs would have played in that process had they
reflected actual wholesale prices. To the extent that sone
generic drugs were at sonme tines reinbursed on the basis of
AWPs, danmages assessed for those drugs at those tines were not
specul ative for the sane reasons set forth in the section
di scussing the danages inposed for Pharmacia' s brand drugs,
whi ch were al so rei nbursed on the basis of AW
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MACs to set on generic drugs because he could not wuse the
reported AWPs, which he knew to be substantially inflated and
thus wunreliable. In order to determne the MACs, Collins
conduct ed independent research,? which often resulted in spotty
and conflicting information. He conpensated by adding noney to
the rei nbursenent rates to avoid erring on the side of excessive
conservatism As a result, he testified, "[t]he poorer | was at
guessing what the price should be, the nore noney" the state
pai d. He further stated under oath that if he had known the
actual prices pharmacies paid wholesalers for generics, and if
those prices had been |lower than his MACs, he would have set the
MACs consistent with such prices. Collins went so far as to
claim that his job would have been rendered superfluous if
conpanies |ike Pharmacia reported actual wholesale prices,
remarking, "[i]f it was accurate information, [the state woul d]
just apply it."

177 As wth brand nane drugs, Pharmacia sought to
underm ne the State's damages claim concerning generic drugs by
of fering evidence that various governnmental officials had access

to true pricing information and elected not to rely on it.?%

2l For exanple, Collins testified that he researched the
prices charged to veterinary hospitals for generic drugs
purchased from whol esal ers. He also consulted online
informati on nade available by a co-operative of pharmacists and
records relating to drug purchases made by Wsconsin's prison
system

22 For exanple, the jury received evidence that whol esal ers
t hensel ves provided accurate pricing information and that the
state had access to such information through FDB and other
sour ces.
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Their continuing reliance on that evidence fails for the sane
reason as it does with respect to brand nane drugs. In a word,

the jury reasonably rejected it. I ndeed, its rejection is even
nmore difficult to question in this context given the force of
Collins' testinony. Regardl ess of what various other officials
said to the jury, and regardless of what various governnental

and industry documents contained, the jury heard a first-hand
account of how the reporting of actual wholesale prices would
have influenced Medicaid s reinbursenent of generic drugs.

VWat ever other reasonable inferences the evidence mght have
occasioned, it surely nust be said, at the very |east, that
"fair-mnded" jurors could have drawn the "reasonabl e inference"
that actual wholesale prices reported by Pharmacia would have
reduced the anount paid by Medicaid for generic drugs. \Wber

191 Ws. 2d at 636. The jury selected "what seenfed] to them
to be the nost reasonable inference,” id., and we may not
di sturb that deci sion.

178 Finally, Pharmacia submts, as it has throughout these
proceedi ngs, that because generics were not reinbursed on the
basis of AWPs, any damage award based on the inflation of AWPs
Wth respect to generics nust be specul ative. Such an argunent
m scharacterizes the State's theory and the jury's verdict. The
State did not argue at trial that Medicaid paid too nuch for
generic drugs because it was incorporating inflated AWS into
its reinbursenent process; rather, it argued that it paid too

much for generic drugs because it did not have actual whol esale

prices to use. I ndeed, the State's theory regardi ng damages in
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the generic context was not substantively different in this
respect than its theory in the brand nane context. Wth brand
drugs as well as generics, the State never contended that
Medi caid paid Pharmacia the anounts Pharmacia supplied in its
AWPs; it contended that Medicaid estinmated what pharnacies paid
to whol esal ers because it knew the AWPs were inflated, but did
not know by how much. Thus, in both contexts, the reporting of
inflated AWPSs harnmed Medicaid, and in both the reporting of

accurate AWPs woul d have saved Medicaid noney. See In re Pharm

| ndus. AWP Litig., 582 F.3d 156, 190 (1st G r. 2009) (affirm ng

damages in AW |itigation as non-speculative where expert
testinony established "that had the AWPs not been inflated, the
plaintiffs would not have paid as nuch as they did"), petition

for cert. dismssed, 561 U.S. __, 131 S. Ct. 60 (2010).7%

179 Sinmply put, the proper calculation of damages focuses

primarily on what woul d have happened absent the |iable conduct,

not what did happen with the liable conduct. See, e.g., Schulz

v. St. Mary's Hosp., 81 Ws. 2d 638, 657, 260 N.W2d 783 (1978)

(holding that a damage calculation is sound where the jury can
"estimate with reasonable probability what would have happened
had the injury not occurred"). Here, absent the |iable conduct,
Pharmacia would have reported actual wholesale prices, and the

jury had credible evidence to support the inference that

2 |In re Pharmaceutical Industry AW Litigation dealt with a
single brand name drug, but the sinple proposition for which it
is cited here—that damages are not speculative if accurate
whol esale prices would have resulted in |ower reinbursenments—
applies to generics as well.
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Medicaid would have reinbursed Pharmacia's generic drugs
consistently wth such accurate prices.

80 Lastly, and nost inportantly, the State supported its
damage theory regarding generic drugs with credible evidence,
nost powerfully in the form of Collins' testinony that Medicaid
woul d have used actual wholesale prices as the basis for its
generic reinbursenents if it had them Far from constituting
i nperm ssi ble speculation, the jury's decision to rely on such
testinmony represented an exercise of the jury's traditional role

in calculating damages. See, e.g., Wber, 191 Ws. 2d at 634-37

(collecting cases concerning the role of expert wtnesses in
hel ping to guide the jury in the calculation of damages based on
likely future events). The jury chose to credit Collins'
credible testinony, and we are not at l|liberty to unsettle that

determ nati on. See Fischer, 91 Ws. 2d at 92 ("The credibility

of witnesses and the weight given to their testinony are matters
left to the jury's judgnent, and where nore than one inference
can be drawn from the evidence, this court nust accept the

inference drawn by the jury."); Mnt. Conputer Services, Inc. v.

Hawki ns, Ash, Baptie & Co., 206 Ws. 2d 158, 189, 557 N W2d 67

(1996) (reiterating that a plaintiff need not "prove danages
with mathematical precision; rather, evidence of danmages is
sufficient if it enables the jury to nake a fair and reasonabl e
approximation.") (citations omtted).

81 In sum wth respect to both generic and brand nane
drugs, Pharmacia sought to convince the jury that Medicaid knew
it was paying pharmacies nore than the pharmacies were
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t henmsel ves paying. It ably nmade that case at trial, placing its
evidence in the nost convincing |ight possible. Nevert hel ess,
it lost the battle and the jury credited contrary evidence
suggesting that the inflated AWPs injured the state by causing
it to overpay for the drugs. That evidence also supported the
reasonable inference that Wsconsin, if it had been equipped
with actual wholesale prices for both brand nanme and generic
drugs, would have paid Pharmacia in those amounts.? In such
circunstances, we are not permtted to substitute our judgnment
for that of the jury, and we therefore uphold its danage award.
C. The Circuit Court Properly Reduced the Nunber of Violations
Found by the Jury

82 The final question presented for our consideration is
whether the circuit court properly reduced the nunber of
Medicaid fraud statute violations found by the jury. We hol d
that it did, and therefore affirm

1. Fact ual Background
183 At closing argunent, the State argued to the jury that

it should calculate the nunber of Mdicaid fraud statute

22 As it did at trial, Pharmacia stresses the political
nature of the reinbursenent process. Some of its |anguage
appears to suggest that it believes the politicization of the
process, in and of itself, renders the damage award specul ati ve.
Pharmacia's claim that the proceedings below constituted an
i nappropriate invasion by the judicial branch into the exclusive
provi nce of the |egislative and executive branches is pending in
the court of appeals. It has not been certified, so we do not
address it here. We answer only the certified question, which
is whether or not the damages were inperm ssibly specul ative.
That inquiry does not require us to delve into the
politicization of the process as a free-standing issue.
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violations with reference to the nunber of tinmes Medicaid
overpaid as the result of an inflated AW for a discrete drug
product (brand or generic) purchased by a consuner. It
submtted that 1,440,000 was the best estimate of that nunber
Pharmaci a argued, consistent wth its theory of the case, that
Pharmacia never acted unlawfully, and sought to convince the
jury that there were no violations and that the jury should
answer this question "zero."

184 Question Four of the special verdict form conpleted by
the jurors asked them whether Pharnmacia "know ngly [made], or
knowi ngly cause[d] to be nmade, any false statenment or
representation of material fact for use in determning rights to
a Wsconsin Medicaid paynent." Question Five asked, "[h]ow many
such false statenents or representations of material fact for
use in determning rights to a Wsconsin Mdicaid paynent did
Phar maci a Corporation know ngly make or cause to be nmade?" The
jury instructions recited the elenents of an offense of the
Medi cai d fraud statute,® but gave no further guidance on how to
determ ne the precise nunber of violations. After deliberating,
the jury adopted the State's position and in a verdict rendered

on February 16, 2009 found 1, 440,000 viol ati ons.

2> The instructions informed the jury that a violation
occurs where: 1) the defendant nekes or causes to be nmde a
representation of material fact for wuse in determning the
rights to a paynent requested by a Medicaid provider, i.e., a
fact affecting the anount of paynment; 2) the representation was
false when made; 3) the defendant nade the representation
knowi ngly; and 4) the false statenent was used in determning a
provider's right to the paynent requested by a Medicaid
provi der.
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185 In a post-trial brief, Pharmacia noved the circuit
court to vacate the jury's calculation of violations and reduce
the nunber to zero. The circuit court agreed with Pharnmacia
that the jury's finding was erroneous, because, as it stated in
its order, it was based on a msleading argunent by the State
that shifted the "focus" from "the cul pable conduct of the

defendant”™ to the "consequences of the culpable conduct.”

(enphasis in original). In a decision dated May 15, 2009, the
circuit court determned that "Pharmacia [was] subject to
forfeiture for each false material statement or representation
it made or caused to be made, not each tine sonmeone |ooked at
[the statenment or representation], or even relied on it."
Finding that the jury's determ nation was based on an erroneous
| egal premise, the circuit court vacated its answer. However
the circuit court rejected Pharnacia's contention that the
proper nunber of violations was zero, finding instead that there
was "clearly evidence in [the] record that would support the
inposition of forfeitures.” Accordingly, the <circuit court
ordered further briefing and argunment on the issue.

186 After that briefing and argunent took place, the
circuit court issued an order on Septenber 30, 2009. I n that

order, the circuit court concluded that the jury had "conpletely

m ssed the boat" as a result of the plaintiff's decision to

"adopt[] an unsustainable theory of recovery" and go "all in" by
"equating clains paid with m srepresentations made." The court
then reduced the nunber of violations to 4,578. It derived that

nunber by searching the record for the nunber of tinmes that FDB
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conveyed to Medicaid (in its quarterly reports) a false AW for
a Pharmacia product that Medicaid then used, at |east once, in
the reinbursenent of a pharnmacy. In other words, the circuit
court found a violation "each tinme . . . updates were purchased
by Wsconsin for each drug" and then used at |east once by
Medi caid in the rei nbursenent process. Wighing various factors
related to the appropriate forfeiture amount per violation,?® the
circuit court inposed $1,000 for each violation, leading to a
total forfeiture anount of $4,578, 000.
2. The G rcuit Court Resolved the Post-verdict Mtion within
90 Days, as Required by Ws. Stat. § 805.16(3)

187 As a threshold matter, Pharmacia argues that the
circuit court had no authority to reduce the nunber of
viol ations because it did so nore than 90 days after the jury
rendered the verdict. In Pharmacia's opinion, the circuit
court's order vacating the jury's determ nation concerning the
nunber of violations was tinely, but the ruling reducing the
nunber of violations from 1,440,000 to 4,578 was in violation of
Ws. Stat. 8§ 805.16(3) and thus void. Because that ruling was
void, Pharmacia reasons, the tinely order vacating the jury's
calculation of violations remains valid, and the nunber of

violations is therefore frozen at zero. W disagree, and

26 For exanple, the circuit court nentioned as aggravating
factors that Pharmacia know ngly defrauded the state and that
virtually all of the inflated AWSs resulted in nultiple
overpaynments. It categorized as a mtigating factor the absence
of evidence to suggest that the overpaynents went "directly into
Phar maci a' s pockets."
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conclude that the circuit court acted within the tineline set by
the statute.

188 Wsconsin Stat. 8§ 805.16(3) states: "If within 90 days
after the verdict is rendered the court does not decide a notion
after verdict on the record or the judge . . . does not sign an
order deciding the nmotion, the nmotion is considered denied and
j udgnent shall be entered on the verdict."” Pharmacia would have
us apply that provision to the facts at hand to nean that "the
trial court correctly vacated the answer to Question No. 5
within 90 days of verdict [but] then |ost conpetence to provide
a new answer." However, 8§ 805.16(3) cannot sustain such a
construction.

189 The circuit court did resolve the notion inplicated by
Ws. Stat. 8§ 805.16(3) within 90 days; it did so by vacating the
jury's calculation of violations. The further proceedings were
not held to dispose of the notion; rather, those proceedings
were required to answer the question |eft unresolved after the
notion's disposition: how many violations of the Medicaid fraud
statute did Pharmacia commt? That fact is sufficient to

distinguish this case from Brandner v. Allstate Ins. Co., 181

Ws. 2d 1058, 512 N W2d 753 (1994), one of the principa
authorities relied upon by Pharmacia in the trial court. There,
we deened a "supplenental decision" a "nullity" because the
circuit court issued it nore than 90 days after the verdict.
Id. at 1071. Crucially, however, there were no disputed issues
in Brandner |eft unresolved by the earlier proceedings. Thus it
presented a very different circunstance from this case, where
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the circuit court's original post-trial order itself indicated
that further proceedings were necessary to determne an
unresol ved matter of great inportance.?’” Consequently, a plain
| anguage reading of the statute |leads us to conclude that it was
not violated by the <circuit court reducing the nunber of
vi ol ati ons.

190 Furthernore, as we have previously observed, the
purpose of the tineline established by Ws. Stat. 8§ 805.16(3) is

"to prevent unnecessary protraction of litigation." Jos. P

Jansen Co. v. M| waukee Area Dist. Bd. of Vocational, Technica

& Adult Ed., 105 Ws. 2d 1, 9, 312 N.W2d 813 (1981) (enphasis

added) (internal quotation marks and citation omtted). Here, a
t horough consideration of the issue can hardly be called
unnecessary. On the contrary, the question of how many
violations Pharmacia commtted for forfeiture purposes was an
enornously consequential one for both parties, as well as for
the citizens of the state, the remaining defendants, and the
phar maceutical industry as a whole. | ndeed, the difference
between the jury's tally of violations and the circuit court's
was well over one mllion, an anmount that would be anplified
considerably by the circuit court's award of a nonetary anount

for each violation. The circuit court acted properly and within

27 1t is also worth noting that even though we regarded the

suppl enmental decision in Brandner as void, we nevertheless
upheld it wunder our discretionary powers because, anong other
things, the earlier ruling "reflect[ed] [an] incorrect |egal
anal ysis. " Brandner v. Allstate Ins. Co., 181 Ws. 2d 1058,
1072, 512 N.W2d 753 (1994).
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the permtted tineframe in ensuring that such an inportant issue
received the extensive briefing, argunent, and deliberation that
it deserved.

1912 Finally, it would be absurd to leave the violation
calculation at zero, where it would be if Pharmacia were right
that the order vacating the jury's answer concerning the nunber
of violations was tinely but the subsequent order setting the
nunber of violations at 4,578 was not. The circuit court
vacated the jury's verdict wth the express intention of
reduci ng the nunber of violations to an anmount supported by the
record. %® It would make no sense to read the statute as
preserving the nunber of forfeitures at zero when the only
reason they were vacated at all was to supply a reduced nunber.

State ex rel. Kalal v. GCrcuit Court for Dane Cnty., 2004 W 58,

146, 271 Ws. 2d 633, 681 N.W2d 110 ("[S]tatutory |anguage is
interpreted . . . to avoid absurd or unreasonable results.").
As a result, we conclude that the court's ruling was not in

violation of Ws. Stat. § 805.16(3).

8 The circuit court noted that "[b]y striking the jury's
answer . . . the court is not holding that the answer should be
changed to '0."" It added, "there is clearly evidence in this
record that would support the inposition of forfeitures . .o
However, their nunmber cannot be determined without . . . further
argunent from counsel . ™
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3. There was I nsufficient Evidence to Support the Nunmber of
Viol ati ons Found by the Jury and the Circuit Court WAs Therefore
Required to Vacate that Nunber

192 We now turn to the question of whether the circuit
court properly vacated the nunber of violations found by the
jury. To evaluate that decision, we nust determ ne whether
there was any credible evidence to support the jury's finding
Hanson, 294 Ws. 2d 149, ¢{18. Because the nunber of violations
found by the jury was unsupported by any evidence, we concl ude
that the circuit court acted properly.

193 The jury’ s calculation of violations was based on the
State's theory that Pharmacia violated the Mdicaid fraud
statute every tinme the state overpaid for a drug on the basis of
an inflated AWP. However, there is no authority to support that
theory, which flies in the face of the statute's plain | anguage,

as well as every judicial decision on the issue. See, e.gQ.,

State v. Menard, Inc., 121 Ws. 2d 199, 358 N.w2d 813 (C. App.

1984); United States v. Bornstein, 423 U S 303 (1976); United

States v. Ehrlich, 643 F.2d 634 (9th Gr. 1981). Furt hernore

there has never been any dispute that the jury's finding of
1,440,000 violations was based solely on the State's |egal
t heory, which the jury adopted despite the fact that the court's
instructions contradicted that theory. Because the jury's
finding was based on an inproper legal definition, there is no
evidence to support it and the circuit court was required to

vacate the nunber of violations.
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194 As an initial matter, it is inportant to clarify
whether the jury's error was one of law or fact. The circuit
court was itself under st andably confused on the issue,
expressing uncertainty as to the proper source of authority for

vacating the jury's answer. ?°

The line here is a blurry one, for
the jury's error falls near the gray area between |aw and fact.
That is, the jury's finding of 1,440,000 violations flowed from
a legal error but, as a result, it was unsupported by the
evi dence. Stated differently, the jury's finding can only be
fairly understood as supported by the evidence if one adopts an
erroneous | egal theory.

195 Such conplications m ght pose a nore difficult
question in another case, but they are resolved by a sinple fact

here: the jury was sufficiently instructed by the circuit court

to have rejected the State's flawed |egal theory. Utimtely,

2% The circuit court was unsure whether the proceedi ngs were
properly governed by Ws. Stat. 8 805.14(1)(error of fact) or by
8 805.15(1)(error of I|aw). Al though it i1s sonmewhat anbi guous,
the circuit court's June 18, 2009 ruling appears to fall nore on
the side of 8§ 805.14(1). For instance, the circuit court stated
that "the court here nust enter judgnment only based upon the
nunber of statutory violations that the credible evidence,
viewed in the light nost favorable to the plaintiff within the
context of the applicable law, can support.” Such | anguage
suggests a 8§ 805.14(1) inquiry into whether the jury conmtted
an error of fact. Morden v. Cont'l AG 2000 W 51, 938, 235
Ws. 2d 325, 611 N W2d 659. For the reasons set forth bel ow,
we agree that the mistake is best characterized as one of fact,
not law, and we therefore bring to bear the 8§ 805.14(1) standard

of review Under that standard we wll reverse the circuit
court's ruling if there is any credible evidence, direct or
inferential, to support the jury's finding. Hanson v. Am

Famly Mit. Ins. Co., 2006 W 97, 4918, 294 Ws. 2d 149, 716
N. W 2d 866.
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that fact resolves the standard of review For there can be no
error of law by the jury in the |legal sense, in the context of a
post-verdict notion, where a jury nmakes a challenged factual
finding after accurate instructions from the court. Reduced to
its essence, our system of law entrusts a trial court wth
instructing the jury on the law, and it entrusts the jury wth

applying the law to the facts. See, e.g., Roehl Transp., Inc.

v. Liberty Mut. Ins. Co., 2010 W 49, 1Y121-29, 325 Ws. 2d 56

784 N. W 2d 542.

196 In this case, the jury was sufficiently instructed on
the relevant law to understand that the State's theory of what
constituted a violation was m staken. They were told, in an
instruction that tracked the |anguage of the statute, that
Pharmacia conmtted a violation whenever it nmade or caused to be
made a m srepresentation. There is no logically defensible
reading of that instruction that does not clearly contradict the
State's theory. This is so because whatever |egal significance
one chooses to place upon the nunber of tinmes Medicaid overpaid
for Pharmacia drugs, that nunber cannot represent the nunber of
times Pharnacia "nmade or caused to be nade" any representations.
By the time of overpaynent, Pharmacia had already reported its
AW, and FDB had already published it to Medicaid. Any
fraudul ent "statenents" had already been communicated and the
all eged fraud was conplete. The nunber of tinmes pharnmacies were
overpaid is nmerely a consequence of the alleged fraud, not the

fraudul ent conduct itself. Cf. People v. Pharmacia Corp., 27

M sc. 3d 368, 374  (N.Y. Sup. C. 2010) (holding that
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"each . . . inflated price report constitutes the accrual of a

separate wong" in AW litigation) (enphasis added). Indeed, as
a nunber that reflects the ramfications of the fraud to the
injured party, the 1,440,000 violations goes to dammges, if it

goes to anything, not to forfeitures. See, e.qg., Wite v.

Benkowski, 37 Ws. 2d 285, 290, 155 N.W2d 74 (1967)(noting that
conpensatory damages are awarded to nmake the injured party whol e
for the danage suffered while punitive danages, such as
forfeitures, are given to punish the wongdoer for malice and to
deter others fromsimlar conduct).

197 Case law confirns our plain |anguage reading of the
statute. Three decisions have shaped the debate in this case
over what constitutes a violation. None of them supports the
State's theory.

198 The only Wsconsin case anpong the three is Mnard.
There, the <court of appeals held that a violation of a
regul ation prohibiting price-conparison advertising occurred
each tine an inproper advertisenent was published, and that each
newspaper edition (as opposed to each newspaper containing the
advertisenent) constituted a separate publication. Menard, 121
Ws. 2d at 814. The court reasoned that this approach best
reflected the defendant's cul pable conduct, given that each
publication of the sane advertisenent in a different newspaper
requi red an independent act. 1d. at 815.

199 The United States Suprene Court dealt with a simlar
issue in Bornstein, a case involving shipnents of falsely
branded tubes for use in Arny radios in violation of the False
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Clainms Act. In that decision, the court held that a
subcontractor was subject to three statutory forfeitures based
on three separate shipnments of the falsely branded tubes to the
contractor. Bornstein, 423 U S. at 313. Rejecting the argunent
that the nunber of forfeitures should reflect the nunber of
false invoices the defendant "caused to be submtted,” the
Bornstein court concluded that a forfeiture analysis should be
geared to "the specific conduct of the person from whom the
Government seeks to collect the forfeiture." 1d. Applying this
reasoni ng, the court noted that the defendant did not
deliberately cause the contractor to submt any particular
nunber of false clains. Id. at 322. Instead, the nunber of
false clainms was "conpletely fortuitous and beyond [the
def endant's] know edge or control." Id.

100 The third and final decision that has shaped the
forfeiture debate in this case is that of the Ninth Crcuit
Court of Appeals in Ehrlich, another case concerning the False
Clainms Act. In Ehrlich, the Ninth Crcuit held that a builder
was subject to 76 forfeitures relating to each false nonthly
statenent he nmade to the governnent. 643 F.2d at 638. Applying
the reasoning of Bornstein while distinguishing its fact
pattern, the Ehrlich court held that "if a person know ngly
causes a specific nunber of false clains to be filed, he is
|'iable for an equal nunber of forfeitures." |d.

101 There is no colorable argunent, wunder either the
statute or the cases, that Pharmacia conmtted a violation every
tinme Medicaid overpaid for a drug. As noted, that event is not
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a statenment—by Pharmacia, by FDB, or by anyone else—and it
therefore fails to satisfy the plain |anguage of the statute.
Mor eover, the paynent occurs after the conpletion of the alleged
fraud, and so it does not reflect "the specific conduct of the"
def endant, Bornstein, 423 U S. at 313, and it consequently does
not formthe basis for a forfeiture award.

1102 The jury did not require this exposition of case |aw
in order to be able to discount the legal theory presented by
the State. Equi pped with instructions from the circuit court
that a violation occurred every tinme Pharnacia made or caused to
be made a msrepresentation, the jury was in a position to
understand that the nunber of tines Medicaid overpaid for
Pharmacia drugs was not the nunber of tinmes Pharmacia violated
the Medicaid fraud statute. For whatever reason, the jury
failed to apply that instruction. Nonet hel ess, the fact that
its msunderstanding stemmed from the State's flawed |egal
theory does not operate to transform the appropriate |egal
analysis perforned by either the circuit court or this court
froma mstake of fact inquiry to a mstake of law inquiry. As
the jury was accurately inforned, it is the court's role to
instruct the jury on the law, not the attorneys'. Mul I en v.
Reinig, 72 Ws. 388, 392-93, 39 N W 861 (1888). The circuit
court was required, and so too are we, to presune that the jury

followed this instruction and all others. State v. LaCount,

2008 W 59, 123, 310 Ws. 2d 85, 750 N.W2d 780; cf. Ex parte

Par Pharm, Inc., 58 So. 3d 767, 781 (Ala. 2010) (holding that

there is "no reason why [a] trial court through careful
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managenent will not be able to avoid or mnimze any prejudice
or confusion that mght result” from a jury's attenpt to
under stand conpl ex AWP |itigation).

1103 Thus, once the circuit court properly instructed the
jury on the law and the jury applied that law to find 1,440,000
violations, the circuit court had no choice but to review the
record for evidence supporting that finding. In so doing, it
was not required to look at the evidence through the lens of a
| egal theory that it knew was incorrect. On the contrary, it—
and we—are required to presune the jury obeyed the instructions
as given, LaCount, 310 Ws. 2d 85, 923, and the circuit court
therefore properly reviewed the evidence in the context of those

i nstructi ons. Kovalic v. DEC Int'l, Inc., 161 Ws. 2d 863, 873

n.7, 469 N.wW2d 224 (C. App. 1991). Utimately, it is of no
| egal consequence that the jury's erroneous factual finding was
based on an erroneous |legal theory, because that theory was
submtted by a party and thus did not bind the jury. Millen, 72
Ws. at 392-93. For purposes of ascertaining whether the error
was factual or legal, the dispositive fact is that the jury was
properly instructed.

1104 Applying the standard for factually erroneous jury
verdicts, we have no doubt that the circuit court correctly
vacated the nunber of violations. This is so because there was
sinply no evidence to directly or inferentially support the
proposition that the nunber of tines Medicaid overpaid for drugs
represented the nunber of tinmes Pharmacia violated the Medicaid
fraud statute. For the reasons set forth above, there is
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evidence to support the finding of 1,440,000 violations only if
one assunes the veracity of the State's |egal theory. Because
that legal theory is mstaken, there is no evidence to support
the jury's finding and the circuit court was enpowered to vacate
t he finding.
4. The Circuit Court Properly Reduced the Nunber of Violations
to 4,578

1105 Having determned that the circuit court was required
to reduce the nunmber of violations, the question remains as to
whet her it reduced the nunmber in the correct anount. To answer
t hat question, we nust consider whether the record reveal s that
the nunber of violations found by the circuit court was "clearly
wong. "% Richards, 200 Ws. 2d at 671-72. W hold that it was
not, and therefore affirmthe circuit court's ruling.

106 Four approaches have been suggested for calculating

the nunber of violations. W have already rejected one—the

30 The "clearly wong" language cited in this section, and
the "any credi ble evidence" l|anguage cited in the section above
regardi ng whether the circuit court properly vacated the jury's
answer are actually different iterations of the sane standard

That is, "[a] circuit court's decision to change the jury's
answer is 'clearly wong' if the jury verdict is supported by
"any credible evidence.'" Best Price Plunbing, Inc. v. Erie
Ins. Exch., 2012 W 44, 930, 340 Ws. 2d 307, __ NW2d __
(enphasis added) (citation omtted). Here, because the jury
determ ned the original nunber of violations, while the circuit
court determined the final nunber, it nakes nobst sense in the

context of this case to enploy the "any credible evidence"
| anguage in our analysis of the circuit court's decision to
vacate the jury's answer, and the "clearly wong" |anguage in
our analysis of the circuit court's determ nation of the actual
nunber of viol ations.

61



No. 2010AP232- AC

State's theory that Pharmacia commtted a violation every tine
Medi caid overpaid for a drug—and declined to address another. 3!
The remaining alternatives are: 1) a violation occurred every
time Pharmacia reported an inflated AW (i.e., every tine it
transmtted an inflated AWP to FDB which was then conveyed to
Medi caid), or 2) a violation occurred every tine FDB transmtted
an inflated AWP to Medicaid and Medicaid then relied on it at
| east once in the reinbursenent of a pharnmacy. The circuit
court chose the latter approach, and we agree that it was the
appropriate one.

1107 Beginning with the plain |anguage of the statute,
Kalal, 271 Ws. 2d 633, 149, the circuit court's calculation of

violations is consistent wth the wrds chosen by the

| egi sl ature. Wsconsin Stat. 8 49.49(4m(a)2. provides that
"[n]o per son, in connection W th medi cal assi st ance,
my . . . [klnowingly make or cause to be nmade any false

statenent or representation of material fact for use in
determining rights to a benefit or paynent." By including the
phrase, "cause to be nmade," the legislature nmade clear that a
defendant commts a violation when a third party transgresses
the statute in a manner that was caused by the defendant. That
is precisely what occurred in this case. Pharmacia reported its

AWSs to FDB so that FDB would in turn convey them to Medi caid.

31 The question of whether Pharmacia conmmitted no violations
is a question that goes to the question of liability; that
guestion has not been certified and we therefore do not address
it.
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It therefore know ngly caused those statenents to be nade, and
the circuit court properly followed the |anguage of the statute.
1108 Case law bolsters our statutory interpretation.
Viewing the cases in this area of law as a whole, we draw the
follow ng |esson. Were a defendant perpetrates a fraud, the
conpletion of which requires a third party to act in furtherance
of that fraud in a manner reasonably foreseeable to the
defendant, the <calculation of violations should include such

actions by the third party. See Menard, 121 Ws. 2d 199;

Bornstein, 423 U S 303; Ehrlich, 643 F.2d 634. | ndeed, it
would be irrational for a forfeiture award to be based on a
smal |l nunber of fraudulent actions by a defendant, when the
def endant acts with the know edge and purpose that a third party
wll conplete the fraud and hugely anplify the consequences of
t hose actions, and when the defendant then benefits greatly from
the third party's conduct.

9109 Applying these principles, we conclude that the
circuit court's calculation of violations properly included the
nunber of tines FDB transmitted an inflated AW for a Pharnacia
product to Medicaid, and Medicaid then relied upon it at |east
once in the reinbursenent process. This is so because
Pharmacia's purpose in reporting AWSs to FDB was for the
ultimate use of state Medicaid agencies. Wi |l e Pharnmacia may
not have known the precise nunber of tinmes Medicaid would then
access the information (because that nunber was a function of
Medi caid's arrangenent wth FDB), it knew that its AWSs would
only reach Medicaid via FDB. Furthernore, the fraud that the

63



No. 2010AP232- AC

jury found Pharmacia liable for commtting could not have been
realized until the inflated AWs reached Medicaid through FDB;
for until that happened, the inflated AWSs could not have played
any role in the calculation of reinbursenents, where the injury
occurr ed. Unlike the nunber of tines Medicaid overpaid for
drugs, which took place after the fraud occurred, FDB' s
transmttal of the inflated AWSs was an integral conponent of
the fraud. We therefore conclude that the nunber of tinmes FDB
transmtted to Medicaid an inflated AW provided by Pharmacia
and used at least once by the state in the Medicaid
rei nbursenent process constituted the best neasure of how many
vi ol ations occurr ed. Accordingly, the circuit court properly
reduced the jury's calculation of violations to 4,578, and we
affirmits order.
V. CONCLUSI ON

110 The court of appeals certified three questions to this
court: 1) whether the State was entitled to a jury trial; 2)
whet her the damages were based on inpermssible speculation by
the jury; and 3) whether the circuit court properly reduced the
nunber of violations. Because each of these issues was
correctly resolved in the circuit court, we affirm W remand
the cause to the court of appeals to resolve the renuining

i ssues. See DeChant v. Mnarch Life Ins. Co., 200 Ws. 2d 559

595 n. 2, 547 N.W2d 592 (1996) (remanding a case to the court of
appeals to resolve remaining issues after limting review to

certified questions).
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By the Court.—JFhe orders of the circuit court are affirmed
and the cause is remanded to the court of appeals.

111 ANN WALSH BRADLEY, N. PATRICK CROOKS, and DAVID T.
PROSSER, J.J., did not participate.
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