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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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¶1 SHI RLEY S.  ABRAHAMSON,  C. J.    Thi s i s a r evi ew of  an 

unpubl i shed opi ni on and or der  of  t he cour t  of  appeal s. 1   

¶2 The Of f i ce of  t he St at e Publ i c  Def ender  seeks r evi ew 

of  par t  of  an or der 2 and f oot not e 2 i n t he unpubl i shed opi ni on 

and or der  of  t he cour t  of  appeal s.   I n t hi s f oot not e t he cour t  

of  appeal s i mposed a sanct i on of  $150 on t he Of f i ce of  t he St at e 

Publ i c Def ender  af t er  f i ndi ng t hat  t he appendi x t o t he Assi st ant  

St at e Publ i c Def ender ' s br i ef  was def i c i ent  and t he at t or ney' s  

cer t i f i cat i on of  t he appendi x was " f al se. "   The f oot not e,  i n i t s 

ent i r et y,  r eads as f ol l ows:  

Not abl y t he appel l ant ' s appendi x i ncl udes onl y a 
sel ect  por t i on of  t he sent enci ng cour t ' s  pr onouncement  
and excl udes t hat  por t i on wher e t he cour t  di scussed 
t hese aspect s of  Ni el sen' s char act er .   The appel l ant ' s 
br i ef  cont ai ns t he r equi r ed cer t i f i cat i on by st af f  
counsel  f r om t he Of f i ce of  t he St at e Publ i c Def ender  
t hat  t he appendi x cont ai ns t he " por t i ons of  t he r ecor d 
essent i al  t o an under st andi ng of  t he i ssues r ai sed,  
i ncl udi ng or al  or  wr i t t en r ul i ngs or  deci s i ons showi ng 
t he ci r cui t  cour t ' s  r easoni ng r egar di ng t hose i ssues. "  
See Wi s.  St at .  Rul e 809. 19( 2) ( a) .   By omi ssi on of  t he 
ent i r et y of  [ t he]  sent enci ng cour t ' s  r emar ks,  t he 
cer t i f i cat i on i s f al se.   The f al se cer t i f i cat i on and 
omi ssi on of  essent i al  r ecor d document s i n t he appendi x 

                                                 
1 St at e v.  Ni el sen,  No.  2010AP387- CR,  unpubl i shed sl i p op.  & 

or der  ( Wi s.  Ct .  App.  Dec.  22,  2010) .    

The def endant ,  Gr egor y K.  Ni el sen,  t he appel l ant  i n t he 
cour t  of  appeal s,  does not  seek r evi ew of  t hat  par t  of  t he 
opi ni on and or der  of  t he cour t  of  appeal s af f i r mi ng t he j udgment  
of  hi s convi ct i on and t he or der  denyi ng hi s post - convi ct i on 
mot i on f or  r esent enci ng.  

2 At  t he concl usi on of  i t s  unpubl i shed opi ni on,  t he cour t  of  
appeal s or der ed " t hat  f or  a v i ol at i on of  Wi s.  St at .  Rul e 

809. 19( 2) ( a) ,  t he Of f i ce of  t he St at e Publ i c Def ender  shal l  pay 
a $150 penal t y wi t hi n t hi r t y days of  t he dat e of  t hi s deci s i on. "   
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pl aces an unwar r ant ed bur den on t he cour t  and i s 
gr ounds f or  i mposi t i on of  a penal t y.   St at e v.  Bons,  
2007 WI  App 124,  ¶25,  301 Wi s.  2d 227,  731 N. W. 2d 376;  
see al so Rul e 809. 83( 2) .   Accor di ngl y,  we sanct i on t he 
Of f i ce of  t he St at e Publ i c Def ender  and di r ect  t he 
payment  of  $150 t o t he c l er k of  t hi s cour t  wi t hi n 
t hi r t y days of  t he r el ease of  t hi s opi ni on. 3 

¶3 Today' s di sput e cent er i ng on f oot not e 2 ar ose i n t he 

mi dst  of  Ni el sen' s chal l enge t o t he sent ence t he ci r cui t  cour t  

i mposed on hi m.   Ni el sen' s ar gument  i n t he cour t  of  appeal s was 

t hat  t he c i r cui t  cour t ' s  r at i onal e f or  t he sent ence di d not  

sat i sf y t he r equi r ement s of  St at e v.  Gal l i on,  2004 WI  42,  270 

Wi s.  2d 535,  678 N. W. 2d 197.  

¶4 The possi bi l i t y  of  sanct i ons f or  v i ol at i ons of  t he 

r ul es gover ni ng t he cont ent  of  an appendi x i s not  l i mi t ed t o 

cr i mi nal  cases or  t o t he Publ i c Def ender .   Thi s i ssue af f ect s 

c i v i l  cases as wel l  as cr i mi nal  cases,  and pr osecut or s as wel l  

as def ense counsel . 4 

¶5 Consi der i ng t he i nt er est s of  t he cour t  of  appeal s,  t he 

i nt er est s of  counsel ,  t he i nt er est s of  l i t i gant s,  and t he 

                                                 
3 Ni el sen,  No.  2010AP387- CR,  ¶4 n. 2.    

We not e t hat  t he cour t  of  appeal s may have cr eat ed a r i sk  
of  conf usi on when i t  wr ot e:  " By omi ssi on of  t he ent i r et y of  
[ t he]  sent enci ng cour t ' s  r emar ks,  t he cer t i f i cat i on i s f al se. "   
Ni el sen,  No.  2010AP387- CR,  ¶4 n. 2 ( emphasi s added) .   Wi sconsi n 
St at .  § ( Rul e)  809. 19( 2) ( a)  does not  r equi r e t he ent i r et y of  t he 
sent enci ng cour t ' s  r emar ks,  unl ess,  i n a par t i cul ar  case,  t he 
ent i r et y i s " essent i al . "   

4 The Appel l at e Pr act i ce Sect i on of  t he St at e Bar  of  
Wi sconsi n f i l ed a non- par t y br i ef  and par t i c i pat ed i n or al  
ar gument  i n suppor t  of  t he Publ i c Def ender .   The Wi sconsi n 
Associ at i on of  Cr i mi nal  Def ense Lawyer s al so f i l ed a non- par t y  
br i ef  i n suppor t  of  t he Publ i c Def ender .  
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ef f ect i ve and ef f i c i ent  admi ni st r at i on of  j ust i ce,  we suggest  

t hat  her eaf t er  when t he cour t  of  appeal s i s consi der i ng i mposi ng 

a sanct i on on an at t or ney f or  f i l i ng a br i ef  wi t h a def i c i ent  

appendi x,  an or der  shoul d be i ssued ( separ at e f r om t he cour t ' s  

opi ni on on t he mer i t s of  t he appeal )  di r ect i ng counsel  t o show 

cause why a v i ol at i on of  t he r ul es gover ni ng appendi x cont ent  

and cer t i f i cat i on,  Wi s.  St at .  § ( Rul e)  809. 19( 2) ( a)  and ( b)  

( 2009- 10) , 5 shoul d not  be f ound and why t he at t or ney shoul d not  

pay a st at ed amount  of  money t o t he c l er k of  t he cour t  of  

appeal s as a sanct i on f or  f ai l i ng t o i ncl ude i n t he appendi x 

por t i ons of  t he r ecor d t hat  may have been essent i al  t o an 

under st andi ng of  t he i ssue on appeal  and f or  f i l i ng an i ncor r ect  

cer t i f i cat i on.   The or der  t o show cause shoul d al so st at e t hat  

al t er nat i vel y,  t he at t or ney may pay t he amount  of  money set  i n 

t he or der  wi t hi n 30 days of  t he or der  wi t hout  showi ng cause why 

t he at t or ney shoul d not  be r el i eved of  t hi s obl i gat i on. 6 

¶6 We put  t hi s suggest i on i n cont ext  by set t i ng f or t h t he 

r ul es gover ni ng t he cont ent  and cer t i f i cat i on of  an appel l ant ' s 

appendi x and t hen by di scussi ng t he i nt er est s of  t he par t i es and 

                                                 
5 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2009- 10 ver si on unl ess ot her wi se speci f i ed.  

6 Sanct i ons f or  v i ol at i ons of  a r ul e i n chapt er  809 ar e set  
f or t h i n Wi s.  St at .  § ( Rul e)  809. 83( 2)  as f ol l ows:  " Fai l ur e of  a 
per son t o compl y .  .  .  wi t h a r equi r ement  of  t hese 
r ul es .  .  .  i s  gr ounds f or  di smi ssal  of  t he appeal ,  summar y 
r ever sal ,  st r i k i ng of  a paper ,  i mposi t i on of  a penal t y or  cost s 
on a par t y or  counsel ,  or  ot her  act i on as t he cour t  consi der s 
appr opr i at e. "  
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how t hey r el at e t o t he ef f ect i ve admi ni st r at i on of  t he j udi c i al  

syst em.   

¶7 Wi sconsi n St at .  ( Rul e)  § 809. 19( 2) ( a)  and ( b)  ar e t he 

f ocus of  t hi s r evi ew.   Subsect i on ( 2) ( a)  gover ns t he cont ent s of  

t he appel l ant ' s appendi x.   Subsect i on ( 2) ( b)  gover ns t he 

appel l ant  at t or ney' s cer t i f i cat i on:    

Wi s.  St at .  § ( Rul e)  809. 19( 2)  Appendi x.  

( a)  Cont ent s.   The appel l ant ' s br i ef  shal l  i ncl ude a 
shor t  appendi x cont ai ni ng,  at  a mi ni mum,  t he 
f i ndi ngs or  opi ni on of  t he c i r cui t  cour t ,  l i mi t ed 
por t i ons of  t he r ecor d essent i al  t o an 
under st andi ng of  t he i ssues r ai sed,  i ncl udi ng 
or al  or  wr i t t en r ul i ngs or  deci s i ons showi ng t he 
ci r cui t  cour t ' s  r easoni ng r egar di ng t hose i ssues,  
and a copy of  any unpubl i shed opi ni on ci t ed under  
s.  809. 23( 3) ( a)  or  ( b) .   I f  t he appeal  i s  t aken 
f r om a ci r cui t  cour t  or der  or  j udgment  ent er ed i n 
a j udi c i al  r evi ew of  an admi ni st r at i ve deci s i on,  
t he appendi x shal l  al so cont ai n t he f i ndi ngs of  
f act  and concl usi ons of  l aw,  i f  any,  and f i nal  
deci s i on of  t he admi ni st r at i ve agency.   The 
appendi x shal l  cont ai n a t abl e of  cont ent s.   I f  
t he r ecor d i s  r equi r ed by l aw t o be conf i dent i al ,  
t he por t i ons of  t he r ecor d i ncl uded i n t he 
appendi x shal l  be r epr oduced usi ng f i r st  names 
and l ast  i ni t i al s i nst ead of  f ul l  names of  
per sons,  speci f i cal l y i ncl udi ng j uveni l es and 
par ent s of  j uveni l es,  wi t h a not at i on t hat  t he 
por t i ons of  t he r ecor d have been so r epr oduced t o 
pr eser ve conf i dent i al i t y  and wi t h appr opr i at e 
r ef er ences t o t he r ecor d.  

( b)  Cer t i f i cat i on.  An appel l ant ' s counsel  shal l  
append t o t he appendi x a s i gned cer t i f i cat i on 
t hat  t he appendi x meet s t he cont ent  r equi r ement s 
i n par .  ( a)  i n t he f ol l owi ng f or m:  

I  her eby cer t i f y t hat  f i l ed wi t h t hi s br i ef ,  
ei t her  as a separ at e document  or  as a par t  of  
t hi s br i ef ,  i s  an appendi x t hat  compl i es wi t h s.  
809. 19( 2) ( a)  and t hat  cont ai ns,  at  a mi ni mum:  ( 1)  
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a t abl e of  cont ent s;  ( 2)  t he f i ndi ngs or  opi ni on 
of  t he c i r cui t  cour t ;  ( 3)  a copy of  any 
unpubl i shed opi ni on ci t ed under  s.  809. 23( 3) ( a)  
or  ( b) ;  and ( 4)  por t i ons of  t he r ecor d essent i al  
t o an under st andi ng of  t he i ssues r ai sed,  
i ncl udi ng or al  or  wr i t t en r ul i ngs or  deci s i ons 
showi ng t he ci r cui t  cour t ' s  r easoni ng r egar di ng 
t hose i ssues.  

I  f ur t her  cer t i f y t hat  i f  t hi s appeal  i s  t aken 
f r om a ci r cui t  cour t  or der  or  j udgment  ent er ed i n 
a j udi c i al  r evi ew of  an admi ni st r at i ve deci s i on,  
t he appendi x cont ai ns t he f i ndi ngs of  f act  and 
concl usi ons of  l aw,  i f  any,  and f i nal  deci s i on of  
t he admi ni st r at i ve agency.  

I  f ur t her  cer t i f y t hat  i f  t he r ecor d i s r equi r ed 
by l aw t o be conf i dent i al ,  t he por t i ons of  t he 
r ecor d i ncl uded i n t he appendi x ar e r epr oduced 
usi ng f i r st  names and l ast  i ni t i al s i nst ead of  
f ul l  names of  per sons,  speci f i cal l y i ncl udi ng 
j uveni l es and par ent s of  j uveni l es,  wi t h a 
not at i on t hat  t he por t i ons of  t he r ecor d have 
been so r epr oduced t o pr eser ve conf i dent i al i t y  
and wi t h appr opr i at e r ef er ences t o t he r ecor d.   

Si gned:  . . . .  

Si gnat ur e 

¶8 The r ul es gover ni ng t he cont ent s of  appendi ces have 

changed over  t he year s. 7  What  has not  changed,  however ,  i s  t he 

                                                 
7 For  a f or mer  ver si on of  t he r ul e gover ni ng t he cont ent s of  

br i ef s,  see Mi l waukee Col d St or age Co.  v.  Dext er ,  99 Wi s.  214,  
230- 31,  74 N. W.  976 ( 1898) .   See al so Wi s.  St at .  § 251. 34( 5) ( c)  
( 1961) .  

Wi t h r egar d t o enf or cement  of  a pr i or  r ul e,  Just i ce Mar vi n 
Rosenber r y wr ot e t hat  t he r ul e  

was di f f i cul t  of  enf or cement  because i t  was gener al  i n 
char act er .   The r esul t  was t hat  i n many appeal s t he 
ent i r e r ecor d was pr i nt ed,  i ncl udi ng not i ces of  t r i al ,  
summonses,  af f i davi t s used on mot i ons,  and a mass of  
i nconsequent i al  mat er i al .   The pr esent  r ul e i s  al so 
gener al .   However ,  t he r evi sed r ul e does away wi t h t he 
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not i on t hat  t he pur pose of  t he appendi x i s t o ai d an appel l at e 

cour t  and opposi ng counsel  i n under st andi ng t he appeal . 8  The 

cour t s have l ong emphasi zed t he i mpor t ance of  t he appendi x.   I n 

1955,  t he supr eme cour t  descr i bed t he i mpor t ance of  t he cont ent s 

of  an appendi x as f ol l ows:   

The vol ume of  wor k t o be done by t hi s cour t  does not  
l eave t i me f or  t he j ust i ces t o sear ch t he or i gi nal  
r ecor d f or  each one t o di scover ,  i f  he can,  whet her  
appel l ant  shoul d pr evai l .  An appendi x conf or mi ng t o 
[ t he r ul es]  makes r eadi l y avai l abl e t o each j ust i ce 
t he mat t er s whi ch he must  know i f  he i s t o gi ve 
i nt el l i gent  at t ent i on t o t he i ssues pr esent ed by t he 
appeal .  I t  i s  counsel ' s dut y t o t he cour t  as wel l  as 
t o hi s c l i ent  t o f ur ni sh i t  .  .  .  . 9  

                                                                                                                                                             
pr i nt ed case and pr ovi des f or  an appendi x  i n i t s 
st ead.   Conf or mi t y t o t he r ul es r el at i ng t o t he 
appendi x wi l l  do away wi t h much of  t he unnecessar y 
pr i nt i ng on appeal s.    

Mar vi n B.  Rosenber r y,  Br i ef s on Appeal  i n Wi sconsi n,  1943 
Wi s.  L.  Rev.  5,  8- 9.    

The r ul es gover ni ng t he cont ent  of  appendi ces have been 
r evi sed si nce 1943,  but  Just i ce Rosenber r y ' s wor ds appl y t o t he 
cur r ent  ver si on as wel l  as t o t he ver si on he was di scussi ng.      

8 Reser ve Suppl y  Co.  v.  Vi ner ,  9 Wi s.  2d 530,  534,  101 
N. W. 2d 530 ( 1960)  ( " An i nsuf f i c i ent  appendi x depr i ves opposi ng 
counsel  and t he cour t  of  a much- needed ai d i n t hei r  
consi der at i on of  t he appel l ant ' s cont ent i ons. " ) .  

9 Pet er son Cut t i ng Di e Co.  v.  Bach Sal es Co. ,  269 Wi s.  113,  
118,  68 N. W. 2d 804 ( 1955) ,  quot ed wi t h appr oval  i n Dut cher  v.  
Phoeni x I ns.  Co. ,  37 Wi s.  2d 591,  610,  155 N. W. 2d 609 ( 1968) .  
See al so Li ndahl  v.  Li ndahl ,  19 Wi s.  2d 379,  384,  120 N. W. 2d 142 
( 1963)  ( " The pur pose of  t hi s r ul e i s t o enabl e us i n t he l i mi t ed 
t i me avai l abl e t o gi ve due consi der at i on t o al l  t he cases 
pr esent ed t o us. "  ( c i t i ng Dzi engel  v.  Dzi engel ,  269 Wi s.  591,  70 
N. W. 2d 21 ( 1955) ) .  
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¶9 These wor ds appl y wi t h equal  f or ce t o t he cour t  of  

appeal s t oday.   We f ul l y appr eci at e t he usef ul ness of  appendi ces 

and under st and how f r ust r at i ng i t  i s  f or  member s of  an appel l at e 

cour t  t o st udy a br i ef  wi t h a def i c i ent  appendi x.     

¶10 Wi sconsi n St at .  § ( Rul e)  809. 19( 2) ( a)  was pr oposed by 

t he Judi c i al  Counci l  and was adopt ed by t he supr eme cour t  i n 

1978 upon t he est abl i shment  of  t he cour t  of  appeal s.  Thi s 

pr ovi s i on gover ni ng t he cont ent s of  appel l ant ' s appendi x i n t he 

cour t  of  appeal s r emai ns t he same t o t hi s dat e.   

¶11 As t he Judi c i al  Counci l  Commi t t ee' s Not e expl ai ns,  

subsect i on ( 2) ( a)  adopt ed t he syst em f or  appendi ces used by t he 

Uni t ed St at es Cour t  of  Appeal s f or  t he Sevent h Ci r cui t  and 

r epl aced t he f or mer  r ul e,  whi ch had r equi r ed at t or neys t o 

pr ovi de a nar r at i ve expl anat i on of  t r i al  t est i mony.   The 

Judi c i al  Counci l  Commi t t ee' s Not e expl ai ns t hat  under  t hese new 

r ul es t he appendi x becomes " a ver y abbr evi at ed document  wi t h 

onl y t hose i t ems absol ut el y essent i al  t o an under st andi ng of  t he 

case, "  " a usef ul  t ool  t o t he member s of  t he cour t . " 10   

¶12 Then Judge ( now Chi ef  Judge)  Ri char d Br own of  t he 

cour t  of  appeal s  apt l y expr essed t he pur pose of  t he appel l ant ' s 

appendi x as an i mpor t ant  t ool  f or  appel l at e deci s i on maki ng as 

f ol l ows i n a 2007 cour t  of  appeal s deci s i on:  

[ T] hi s cour t  has a ver y hi gh casel oad.   I n our  
st r uggl e t o keep up and make sur e cases do not  l ag,  we 
t ake our  wor k home or  on t he r oad wi t h us whi l e t he 

                                                 
10 Judi c i al  Counci l  Commi t t ee' s Not e,  1978,  Wi s.  St at .  

§ ( Rul e)  809. 19;  see al so I n r e Rul es of  Appel l at e Pr ocedur e,  83 
Wi s.  2d x i i i ,  xx i x ( 1978) .    
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f i l e i t sel f  r emai ns at  t he cour t .   The br i ef s ar e al l  
we have when we ar e oper at i ng under  t hese 
ci r cumst ances.   I t  i s  exasper at i ng,  t o say t he l east ,  
t o r ead a br i ef  and not  be abl e t o see f or  our sel ves 
how t he t r i al  cour t  deal t  wi t h an i ssue bef or e us on 
appeal .   We have t o wai t  unt i l  we ar e back at  cour t  t o 
di g out  t he f i l e and sear ch f or  t he par t s of  t he 
r ecor d t hat  ar e per t i nent .   And t hat  goes f or  al l  
t hr ee j udges on a panel .   The good appel l at e 
l i t i gat or s,  and t her e ar e many,  pr ovi de us wi t h t he 
i nf or mat i on we need so t hat  we can do our  wor k i n an 
ef f i c i ent  manner .   How har d can i t  be f or  al l  
at t or neys wr i t i ng a br i ef  t o do t he same?11 

 ¶13 The cour t  of  appeal s r est s i t s pr act i ce of  i mposi ng a 

sanct i on f or  f ai l ur e of  appel l ant ' s counsel  t o compl y wi t h Wi s.  

St at .  § ( Rul e)  809. 19( 2) ( a)  on t he si mpl e——and cor r ect ——

asser t i on t hat  an appendi x t hat  compl i es wi t h t he r ul e i s an 

i nval uabl e r esour ce.   Even when wor ki ng i n chamber s,  i t  i s 

t r emendousl y hel pf ul  f or  an appel l at e j udge t o r el y,  at  l east  

i ni t i al l y ,  on an appendi x t o under st and a case.   A r ecor d may 

consi st  of  boxes upon boxes of  t r anscr i pt  pages and exhi bi t s.   

Consul t i ng a r ecor d i s not  a t r i v i al  t ask. 12    

¶14 Wi sconsi n St at .  § ( Rul e)  809. 19( 2) ( a)  pr esent s a 

cont ext ual l y dependent  st andar d f or  appendi ces,  not  a br i ght -

l i ne r ul e.   The cour t  of  appeal s i s ver y capabl e,  and has been 

ver y capabl e,  of  enf or ci ng t he st andar d i n Wi s.  St at .  § ( Rul e)  

809. 19( 2) ( a)  consi st ent l y and pr edi ct abl y.   The wor ds " shor t , "  

                                                 
11 St at e v.  Bons,  2007 WI  App 124,  ¶28,  301 Wi s.  2d 227,  731 

N. W. 2d 326 ( 2007)  ( Br own,  J. ,  concur r i ng) . �

12 Bons,  301 Wi s.  2d 227,  ¶27 ( Br own,  J. ,  concur r i ng)  ( " When 
an appendi x f ai l s  t o pr ovi de t he ci r cui t  cour t ' s  r at i onal e,  our  
f ul l  under st andi ng of  t he case i s put  on hol d unt i l  we can 
f er r et  i t  out  i n t he r ecor d. " ) .  
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" l i mi t ed, "  and " essent i al "  do not  appl y exact l y t he same way 

f r om case t o case,  but  appl y i ng a st andar d t o a set  of  f act s i s 

a cent r al  component  of  a cour t ' s  j ob;  i t  i s  what  cour t s do al l  

t he t i me and ar e wel l  equi pped t o do.   Some component s of  a 

r ecor d wi l l  cer t ai nl y f al l  i nt o a gr ay ar ea i n some cases,  but  

t hat  t her e i s a gr ay ar ea does not  mean t he r ul e i s f l awed.  

¶15 Because of  t he val ue of  an appendi x t hat  compor t s wi t h 

Wi s.  St at .  § 809. 19( 2) ( a) ,  t he l ar ge number  of  appeal s f i l ed i n 

t he cour t  of  appeal s,  and t he need f or  i ncr eased compl i ance wi t h 

t he r ul e gover ni ng t he cont ent s of  an appendi x,  i n 2004 t he 

chi ef  j udge of  t he cour t  of  appeal s f i l ed a pet i t i on wi t h t he 

supr eme cour t  t o r equi r e cer t i f i cat i on of  compl i ance wi t h Wi s.  

St at .  § ( Rul e)  809. 19( 2) ( a) ,  i n t he bel i ef  t hat  " a cer t i f i cat i on 

r equi r ement ,  s i mi l ar  t o t he f or m and l engt h cer t i f i cat i on 

r equi r ed by Wi s.  St at .  § ( Rul e)  809. 19( 8) ( d)  wi l l  r esul t  i n 

i ncr eased compl i ance wi t h r enumber ed Wi s.  St at .  § ( Rul e)  

809. 19( 2) ( a)  and i mpr ove t he qual i t y of  appendi ces t hat  ar e 

f i l ed wi t h t he cour t . " 13   

¶16 I n 2005 t he supr eme cour t  adopt ed Wi s.  St at .  § ( Rul e)  

809. 19( 2) ( b)  r equi r i ng appel l ant ' s counsel  t o cer t i f y t hat  t he 

appendi x compl i es wi t h Wi s.  St at .  § ( Rul e)  809. 19( 2) ( a) .   As t he 

cour t  of  appeal s expl ai ns i n i t s br i ef  bef or e t hi s cour t :   " The 

cer t i f i cat i on r ul e f unct i ons as a ' doubl e- check'  so t hat  t he 

                                                 
13 I n t he Mat t er  of  t he Pr oposed Amendment  t o Wi s.  St at .  

§ ( Rul e)  809. 19 ( Br i ef s and appendi x)  Rel at i ng t o t he 
Cer t i f i cat i on of  Compl i ance wi t h Wi s.  St at .  § ( Rul e)  809. 19( 2) ,  
283 Wi s.  2d x i x,  xx ( Comment )  ( 2005) .  
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s i gni ng l awyer  wi l l  sat i sf y hi m-  or  her sel f  t hat  t he appendi x i s 

compl et e,  and not  mer el y r el y on col l eagues or  st af f  t o make 

t hat  assessment .   The cour t  of  appeal s i s ent i t l ed t o,  and does,  

r el y on t hat  cer t i f i cat i on. " 14  We agr ee wi t h t he cour t  of  

appeal s about  t he i mpor t ance of  t he appel l ant ' s appendi x and t he 

val ue of  a cer t i f i cat i on.   

¶17 Wi t h t hat  summar y of  t he backgr ound of  Wi s.  St at .  

§ ( Rul e)  809. 19( 2) ( a)  and ( b) ,  we expl ai n what  mat t er s we do not  

addr ess.   We do not  addr ess t he val i di t y of  Wi s.  St at .  § ( Rul e)  

809. 19( 2) .   We do not  addr ess t he cor r ect ness of  t he cour t  of  

appeal s '  f i ndi ngs i n f oot not e 2 or  t he i mposi t i on of  t he 

sanct i on.   We do not  addr ess t he obl i gat i ons of  a r espondent  t o 

f i l e a suppl ement al  appendi x when t he appel l ant ' s appendi x has 

f ai l ed t o conf or m t o Wi s.  St at .  § ( Rul e)  809. 19( 2) ( a) . 15 

¶18 We do addr ess t he Publ i c Def ender ' s obj ect i on t o t he 

summar y pr ocedur e used by t he cour t  of  appeal s i n f i ndi ng a 

v i ol at i on of  Wi s.  St at .  § ( Rul e)  809. 19( 2) ( a) ,  i n decl ar i ng t he 

cer t i f i cat i on f al se,  and i n i mposi ng a monet ar y penal t y,  wi t hout  

gi v i ng not i ce t o counsel  and wi t hout  gi v i ng counsel  an 

oppor t uni t y t o be hear d i n wr i t i ng.    

¶19 Counsel  i n t he Of f i ce of  t he St at e Publ i c Def ender  and 

ot her  counsel  cont end t hey have ser i ous i nt er est s at  st ake when 

t he cour t  of  appeal s decl ar es a v i ol at i on of  t he r ul es gover ni ng 

                                                 
14 Br i ef  of  Respondent  Wi sconsi n Cour t  of  Appeal s at  6.  

15 " The r espondent  may f i l e wi t h hi s or  her  br i ef  a 
suppl ement al  appendi x. "   Wi s.  St at .  § 809. 19( 3) ( b) .   
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t he cont ent s of  t he appel l ant ' s br i ef  and decl ar es t hat  a f al se 

cer t i f i cat i on has been f i l ed.   Al t hough t he monet ar y sanct i ons 

ar e modest ,  t hey ar e not  t r i v i al .   And per haps mor e i mpor t ant l y,  

publ i c l y announci ng t hat  an at t or ney has vi ol at ed Wi s.  St at .  

§ ( Rul e)  809. 19( 2) ( a)  and has f i l ed a " f al se"  cer t i f i cat i on 

coul d have damagi ng r eput at i onal  ef f ect s f or  t he i ndi v i dual  

at t or ney i nvol ved.   The Publ i c Def ender  asser t s t hat  i t  i s 

unf ai r  t o cal l  a cer t i f i cat i on " f al se, "  br andi ng t he at t or ney a 

l i ar ,  wi t hout  not i ce t o t he at t or ney and gi v i ng t he at t or ney an 

oppor t uni t y t o be hear d i n wr i t i ng.  

¶20 These damagi ng ef f ect s ar e i nf l i c t ed,  accor di ng t o t he 

Publ i c Def ender ,  when t he per cei ved r ul e v i ol at i on may r eal l y 

boi l  down t o a good f ai t h di f f er ence of  opi ni on about  how a 

st andar d,  not  a br i ght - l i ne r ul e,  appl i es t o par t i cul ar  f act s.   

The Publ i c Def ender  ar gues t hat  Wi s.  St at .  § ( Rul e)  809. 19( 2) ( a)  

r equi r es at t or neys ( and t he cour t  of  appeal s)  t o make j udgment  

cal l s about  what  i s a " shor t  appendi x, "  what  ar e " l i mi t ed 

por t i ons of  t he r ecor d, "  and what  par t s of  t he pr oceedi ngs ar e 

" essent i al  t o an under st andi ng of  t he i ssues r ai sed. "    

¶21 Accor di ng t o t he Publ i c Def ender ,  t he pr esent  case 

pr ovi des a good exampl e of  t he " subj ect i ve"  and el ast i c nat ur e 

of  t he r ul e.   To compl y wi t h Wi s.  St at .  § ( Rul e)  809. 19( 2) ( a) ,  

t he Assi st ant  St at e Publ i c Def ender  had t o pr ovi de a " shor t "  

appendi x wi t h onl y " l i mi t ed, "  " essent i al "  por t i ons of  t he 

r ecor d.   The at t or ney i n t he pr esent  case deci ded t o pr ovi de 

t hr ee pages of  t he sent enci ng hear i ng t r anscr i pt ,  whi ch wer e 

ar guabl y t he most  essent i al  t hr ee pages,  but  i t  i s  cer t ai nl y 
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al so ar guabl e t hat  anot her  f i ve pages of  t he c i r cui t  cour t ' s 

r emar ks wer e r equi r ed by t he st andar ds embodi ed i n Wi s.  St at .  

§ ( Rul e)  809. 19( 2) ( a) . 16   

¶22 The Publ i c Def ender  c l ai ms t hat  i t s at t or neys 

di l i gent l y and honest l y at t empt  t o compl y wi t h t he r ul e 

gover ni ng t he cont ent s of  appendi ces and t hat  an at t or ney has 

now been l abel ed a l i ar  ( wi t hout  an oppor t uni t y t o be hear d)  

because t he cour t  of  appeal s det er mi ned t hat  t he at t or ney f i l ed 

a " f al se"  cer t i f i cat i on.   

¶23 I n cont r ast ,  t he cour t  of  appeal s cor r ect l y st r esses 

i t s heavy wor k l oad and i t s r el i ance on appendi ces t o do i t s 

i mpor t ant  wor k.   I t  poi nt s out  t hat  most  l awyer s compl y wi t h t he 

                                                 
16 The t r anscr i pt  of  t he sent enci ng hear i ng spanned 46 

pages.   Much of  t he hear i ng was devot ed t o st at ement s by t he 
v i ct i m' s f ami l y,  t he def endant ' s f ami l y,  t he def endant ' s 
at t or ney,  and t he def endant .   The ci r cui t  cour t ' s  st at ement s 
l eadi ng up t o and i ncl udi ng t he announcement  of  a sent ence 
spanned ei ght  t r anscr i pt  pages.  

The appendi x di d not  i ncl ude t he f i r st  f i ve pages of  t he 
c i r cui t  cour t ' s  ei ght  pages of  r emar ks.   I n t hese f i ve pages,  
t he c i r cui t  cour t  br i ef l y addr essed t he ci r cumst ances of  t he 
cr i me and obser ved t hat  t he def endant  was not  honest  wi t h pol i ce 
about  whet her  he had been dr i nki ng on t he ni ght  of  t he cr i me.   
The ci r cui t  cour t  al so not ed t hat  t he def endant  had hi st or i cal l y 
been unt r ut hf ul  t o agent s whi l e on pr obat i on.   Addi t i onal l y,  t he 
c i r cui t  cour t  br i ef l y di scussed t he def endant ' s bi pol ar  di sor der  
and r el at i onshi p wi t h hi s par ent s.   

The appendi x t o Ni el sen' s cour t  of  appeal s '  br i ef  i ncl uded 
t hr ee pages of  t he c i r cui t  cour t ' s  r emar ks.   These pages 
cont ai ned t he ci r cui t  cour t ' s  expl i c i t  di scussi on of  t he 
" f act or s t hat  t he Cour t  i s  r equi r ed t o consi der , "  i ncl udi ng 
" pr ot ect i on of  t he communi t y, "  " [ p] uni shment , "  
" [ r ] ehabi l i t at i on, "  and " det er r ence. "   The pages al so i ncl uded 
t he ci r cui t  cour t ' s  pr onouncement  of  a sent ence.  
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r ul es gover ni ng t he cont ent  of  appendi ces and t hat  t he cour t  i s  

ver y car ef ul  i n i mposi ng sanct i ons.   I n t he vast  maj or i t y of  

cases,  at t or neys pr ovi de appendi ces t hat  t he cour t  of  appeal s 

f i nds sat i sf act or y.   On onl y  ver y f ew occasi ons has t he cour t  of  

appeal s sanct i oned l awyer s f or  v i ol at i on of  Wi s.  St at .  § ( Rul e)  

809. 19( 2) ( a) .   The cour t  of  appeal s '  best  appr ox i mat i on i s t hat  

annual l y s i nce 2005,  such cost s have been i mposed i n l ess t han 

1% of  t he appeal s wher e appendi ces ar e f i l ed. 17  No one di sput es 

t he cour t  of  appeal s '  st at i st i cs.  

¶24 The cour t  of  appeal s asser t s t hat  i t s  cur r ent  pr ocess 

i s adequat e pr ot ect i on f or  counsel  and ser ves t he needs of  t he 

cour t .   The cour t  of  appeal s cor r ect l y not es t hat  i t s cur r ent  

pr act i ce of  i mposi ng a sanct i on al l ows counsel  t o seek r evi ew of  

t he sanct i on.   The i mposi t i on of  a monet ar y sanct i on al l ows a 

30- day per i od f or  payment ,  dur i ng whi ch t i me counsel  can seek 

r econsi der at i on i n t he cour t  of  appeal s under  Wi s.  St at .  

§ ( Rul e)  809. 24 or  can seek r ev i ew i n t he supr eme cour t  by a 

pet i t i on f or  r evi ew under  Wi s.  St at .  § ( Rul e)  809. 62. 18 

¶25 The Publ i c Def ender  count er s t hat  t he at t or ney has not  

had an oppor t uni t y t o be hear d bef or e t he cour t  of  appeal s f i nds 

a v i ol at i on and i mposes a sanct i on.   The Publ i c Def ender  f ur t her  

cont ends t hat  nei t her  a mot i on f or  r econsi der at i on nor  a pet i t i on 

f or  r evi ew i n t he supr eme cour t  i s  t ai l or ed f or  r evi ew of  t he 

                                                 
17 Br i ef  of  Respondent  Wi sconsi n Cour t  of  Appeal s at  6- 7.   

18 On r ar e occasi ons,  t he cour t  of  appeal s has gi ven counsel  
onl y 14 days,  but  counsel  f or  t he cour t  of  appeal s st at ed at  
or al  ar gument  t hat  30 days was mor e appr opr i at e.  
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cour t  of  appeal s '  opi ni on and or der .   We agr ee t hat  t he at t or ney 

i s cur r ent l y al l owed onl y an af t er - t he- f act  oppor t uni t y t o be 

hear d,  whi ch,  t o some,  may not  appear  t o be meani ngf ul .  

¶26 A mot i on f or  r econsi der at i on and a pet i t i on f or  r evi ew 

ar e pr obl emat i c because l i t i gat i on about  t he cont ent  of  t he 

appendi x and t he sanct i ons i mposed on counsel  i n t he opi ni on and 

or der  r emai ns at t ached t o t he mer i t s of  t he case.   As we not ed 

at  t he out set ,  t hi s case no l onger  i nvol ves Gr egor y K.  Ni el sen.   

I t  has mor phed i nt o an al t oget her  di f f er ent  di sput e.   The t wo 

di sput es——Ni el sen' s and counsel ' s——shoul d be unt et her ed f r om one 

anot her  t o avoi d any r i sk of  conf usi on or  conf l i c t .   I f  t he 

cour t  of  appeal s had gr ant ed Mr .  Ni el sen a new sent enci ng,  t he 

def ense at t or ney woul d want  t o appeal  t he monet ar y sanct i on t o 

t hi s cour t ,  but  t he c l i ent  woul d be expect i ng t he l i t i gat i on t o 

move back t o t he c i r cui t  cour t .  

¶27 Al t hough our  synopses of  some of  t he ar gument s mi ght  

i ndi cat e t hat  t he Publ i c Def ender  and t he cour t  of  appeal s 

appear  t o have adopt ed adver sar i al  st ances,  t hey ar e not  t r ul y 

adver sar i es.   The Publ i c Def ender  and t he cour t  of  appeal s agr ee 

about  t he i mpor t ance of  appendi ces.   The Publ i c Def ender  asser t s 

t hat  i t s  at t or neys make si ncer e ef f or t s t o compl y wi t h Wi s.  

St at .  § ( Rul e)  809. 19( 2) ( a) .    

¶28 The cour t  of  appeal s and counsel  shar e t he common goal  

t hat  j ust i ce be admi ni st er ed f ai r l y and ef f i c i ent l y i n t he St at e 

of  Wi sconsi n.   They agr ee t hat  counsel  shoul d be t r eat ed f ai r l y 

and t hat  t he t i me and ener gy of  t he cour t  of  appeal s must  be 

conser ved.    
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¶29 The Publ i c Def ender  and t he cour t  of  appeal s  agr ee 

t hat  f ai r  r ul es r egar di ng t he appendi x and compl i ance of  counsel  

wi t h t he r ul es ai d i n achi evi ng a j ust  r esul t  i n each case and 

i n at t ai ni ng t he f ai r  and ef f i c i ent  admi ni st r at i on of  t he cour t  

syst em.   Counsel  and t he cour t  of  appeal s ar e t hus uni t ed i n 

i nt er est ,  yet  bot h have r easonabl e concer ns r egar di ng t he 

cont ent s of  t he appendi x and sanct i ons f or  v i ol at i ons of  Wi s.  

St at .  § ( Rul e)  809. 19( 2) ( a) .    

¶30 Bot h t he cour t  of  appeal s and t he Publ i c Def ender  

r ecogni ze t hat  a pr ocedur e ot her  t han t he one used by t he cour t  

of  appeal s i n t he pr esent  case exi st s i n ot her  j ur i sdi ct i ons f or  

addr essi ng vi ol at i ons of  r ul es gover ni ng appendi ces.   The cour t  

of  appeal s di pl omat i cal l y st at es t hat  i t  i s  " pr epar ed t o assi st  

t hi s Cour t  i n assur i ng not  onl y t hat  Wi sconsi n cour t s cont i nue 

t o af f or d r easonabl e pr ocess,  but  al so t hat  adequat e enf or cement  

mechani sms r emai n. " 19   

¶31 We appr eci at e t he cour t  of  appeal s '  wor ki ng wi t h 

counsel  and t hi s cour t  t o r each a r esol ut i on t hat  r espect s t he 

concer ns t hat  counsel  and t he cour t  of  appeal s shar e and t he 

i nt er est s of  al l  i nvol ved.        

 ¶32 The si gni f i cance of  counsel ' s i nt er est s,  especi al l y 

counsel ' s r eput at i onal  i nt er est s ,  makes us war y of  t he r i sk,  

however  s l i ght ,  t hat  an at t or ney who act s di l i gent l y,  

r easonabl y,  and i n good f ai t h mi ght  unf ai r l y be l abel ed a l i ar .   

I n an age of  i nst ant aneous t r ansmi ssi on of  i nf or mat i on,  

                                                 
19 Br i ef  of  Respondent  Wi sconsi n Cour t  of  Appeal s at  3.  
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r eput at i onal  damage may be i nf l i c t ed t he moment  an opi ni on and 

or der  i s r el eased t hat  cont ai ns an announcement  t hat  an at t or ney 

has f i l ed a " f al se"  cer t i f i cat i on.   Even i f  t hat  opi ni on and 

or der  i s l at er  changed on a mot i on f or  r econsi der at i on i n t he 

cour t  of  appeal s  or  r ever sed by t hi s cour t  on a pet i t i on f or  

r evi ew,  t hi s r eput at i onal  damage may l i nger .   Under  t hese 

ci r cumst ances one can under st and why at t or neys seek a f or um i n 

whi ch t o expl ai n t hei r  deci s i ons about  t he cont ent s of  an 

appendi x bef or e t he l abel  " f al se cer t i f i cat i on"  i s at t ached.   

¶33 We suggest  t hat  her eaf t er  when t he cour t  of  appeal s i s 

consi der i ng i mposi ng a sanct i on on an at t or ney f or  f i l i ng a 

br i ef  wi t h a def i c i ent  appendi x,  an or der  t o show cause shoul d 

be i ssued di r ect i ng counsel  t o expl ai n why a v i ol at i on of  Wi s.  

St at .  § ( Rul e)  809. 19( 2) ( a)  and ( b)  shoul d not  be f ound and why 

t he at t or ney shoul d not  pay a st at ed amount  of  money t o t he 

c l er k of  t he cour t  of  appeal s as a sanct i on f or  f ai l i ng t o 

i ncl ude i n t he appendi x por t i ons of  t he r ecor d t hat  may have 

been essent i al  t o an under st andi ng of  t he i ssue i n t he case and 

f or  f i l i ng a f al se cer t i f i cat i on. 20  We al so suggest  t hat  t he 

or der  t o show cause shoul d st at e t hat  al t er nat i vel y,  t he 

at t or ney may pay t he amount  of  money st at ed i n t he or der  wi t hi n 

30 days of  t he dat e of  t he or der  wi t hout  showi ng cause why t he 

at t or ney shoul d not  be r el i eved of  t hi s obl i gat i on.    

                                                 
20 The cour t  of  appeal s '  speci f i c  concer ns wi t h t he cont ent s 

of  t he appendi x shoul d be set  f or t h,  as i n f oot not e 2 i n t he 
pr esent  case.  
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¶34 An or der  t o show cause pr ocedur e has sever al  benef i t s.   

An or der  t o show cause woul d gi ve at t or neys t he oppor t uni t y t o 

expl ai n t hei r  conduct  bef or e t he cour t  of  appeal s r eaches a 

f i nal  deci s i on about  any vi ol at i on of  t he r ul es gover ni ng t he 

cont ent  of  an appendi x.   An under st andi ng of  t he at t or ney' s 

posi t i on wi l l  bet t er  enabl e t he cour t  of  appeal s t o gauge 

whet her  a v i ol at i on has occur r ed and whet her  a sanct i on shoul d 

be i mposed.  

¶35 An or der  t o show cause separ at e f r om t he opi ni on on 

t he mer i t s of  t he under l y i ng case al l ows at t or neys t o pur sue and 

ar gue t he di sput e about  t he appendi x wi t hout  di st r act i ng f r om,  

del ayi ng,  or  under mi ni ng t he cl i ent ' s cause.        

 ¶36 Fi nal l y,  and most  i mpor t ant l y,  t hi s pr ocedur e wi l l  not  

i nt er f er e wi t h t he cour t  of  appeal s '  abi l i t y  t o ef f ect i vel y 

manage i t s hi gh vol ume of  cases.   Cur r ent l y,  aggr i eved at t or neys 

have t he oppor t uni t y t o f i l e a mot i on f or  r econsi der at i on wi t h 

t he cour t  of  appeal s.   As best  we can det er mi ne f r om t he br i ef s 

and t he or al  ar gument ,  t he t i me t he cour t  of  appeal s t akes t o 

i ssue and deci de an or der  t o show cause i s no l onger  t han t he 

t i me i t  now t akes t he cour t  of  appeal s t o f i nd a v i ol at i on,  

or der  a sanct i on,  and t hen addr ess a mot i on f or  r econsi der at i on.   

 ¶37 I n sum,  t he or der  t o show cause pr ocedur e seems 

sensi bl e f r om al l  vant age poi nt s.   

¶38 No mor e wor k i s r equi r ed f or  t he cour t  of  appeal s t o 

i ssue an or der  t o show cause t han t o f i nd a v i ol at i on and i mpose 

a sanct i on.   The or der  t o show cause wi l l  pr obabl y save t he 

cour t  of  appeal s f r om addr essi ng mot i ons f or  r econsi der at i on.   
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¶39 At t or neys ar e gi ven a meani ngf ul  oppor t uni t y t o 

pr ot ect  t hei r  pr of essi onal  r eput at i on and avoi d monet ar y 

sanct i ons.   At t or neys who t r ul y deser ve censur e and sanct i on 

wi l l  s t i l l  get  t hei r  j ust  deser t s.    

¶40 By i ssui ng an or der  t o show cause separ at el y f r om t he 

opi ni on on t he mer i t s of  t he case,  t he cour t  of  appeal s pr event s  

t he compl i cat i on and conf usi on t hat  coul d ar i se i f  t wo 

i ndependent  di sput es t hat  may be movi ng i n opposi t e di r ect i ons 

i n t he cour t  syst em ar e connect ed t o one anot her .   

¶41 The use of  an or der  t o show cause has suppor t  f r om 

ot her  cour t s and i n anal ogous cont ext s,  al t hough we acknowl edge 

t hat  hi st or i cal l y we di d not  al ways see t he val ue i n t he or der  

t o show cause pr ocedur e t hat  we do t oday. 21  I n t he same cont ext  

as t he pr esent  di sput e,  t he Sevent h Ci r cui t  Cour t  of  Appeal s 

r egul ar l y i ssues or der s t o show cause when t he panel  bel i eves a 

def i c i ent  appendi x was f i l ed. 22  Addi t i onal l y,  t he Wi sconsi n 

cour t  of  appeal s r ecent l y i ssued an or der  t o show cause bef or e 

                                                 
21 I n 1968,  i n Dut cher ,  37 Wi s.  2d at  610,  t hi s cour t ,  

wi t hout  i ssui ng an or der  t o show cause,  summar i l y f ound t hat  an 
appendi x was def i c i ent  and i mposed doubl e cost s,  whi ch was t hen 
an al l owabl e penal t y.   However ,  i n anot her  case t hat  same year ,  
Li sowski  v.  Chenenof f ,  37 Wi s.  2d 610,  632- 33,  155 N. W. 2d 619 
( 1968) ,  t he cour t  evi dent l y gave an at t or ney an oppor t uni t y t o 
expl ai n t he cont ent s of  hi s appendi x bef or e i mposi ng a penal t y.  

22 See,  e. g. ,  Kunz v.  DeFel i ce,  538 F. 3d 667,  682 ( 7t h Ci r .  
2008)  ( gi v i ng at t or neys an oppor t uni t y " t o show cause why t hey 
shoul d not  be f i ned or  ot her wi se di sci pl i ned" ) .    
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or der i ng sanct i ons t o be pai d f or  a v i ol at i on of  t he r ul e 

gover ni ng t he cont ent  of  an appendi x. 23   

 ¶42 We ci t e t hese exampl es t o demonst r at e t hat  an or der  t o 

show cause i s an of t - used pr ocedur e,  wel l  known t o bot h t he 

cour t  of  appeal s and counsel . 24   

¶43 We r emand f or  t he cour t  of  appeal s t o modi f y f oot not e 

2,  whi ch,  as modi f i ed,  mi ght  r ead as f ol l ows:   

We di r ect  t he at t or ney t o show cause i n wr i t i ng why a 
v i ol at i on of  Wi s.  St at .  § ( Rul e)  809. 19( 2) ( a)  and ( b)  
shoul d not  be f ound and why t he at t or ney shoul d not  
pay $150. 00 t o t he c l er k of  t he cour t  of  appeal s as a 
sanct i on f or  f ai l i ng t o i ncl ude i n t he appendi x 
por t i ons of  t he r ecor d t hat  may have been essent i al  t o 
an under st andi ng of  t he Gal l i on i ssue.   Not abl y t he 
appel l ant ' s appendi x i ncl udes onl y a sel ect  por t i on of  
t he sent enci ng cour t ' s  pr onouncement  and excl udes t hat  
por t i on wher e t he cour t  di scussed t hese aspect s of  
Ni el sen' s char act er .   See St at e v.  Bons,  2007 WI  App 
124,  ¶¶25- 26,  301 Wi s.  2d 227,  731 N. W. 2d 367 
( omi t t i ng essent i al  r ecor d document s and f i l i ng a 
f al se cer t i f i cat i on pl aces unwar r ant ed bur den on t hi s 

                                                 
23 See St at e v.  Neal ,  No.  2010AP986- CR,  unpubl i shed sl i p 

op. ,  ¶18 n. 2 ( Wi s.  Ct .  App.  June 1,  2011)  ( " [ W] e di r ect  t hat  
[ t he at t or ney]  shal l ,  wi t hi n t hi r t y days of  t he dat e of  t hi s 
opi ni on,  show cause t o t hi s cour t  i n wr i t i ng why she shoul d not  
pay $100 t o t he c l er k of  t hi s cour t  as a sanct i on f or  f i l i ng a 
f al se cer t i f i cat i on.  .  .  .  Counsel  may al t er nat i vel y pay t he 
$100 sanct i on t o t he c l er k of  t hi s cour t  wi t hi n t hi r t y days of  
t hi s opi ni on wi t hout  showi ng cause why she shoul d be r el i eved of  
t he obl i gat i on. " ) .  

24 The pr ocedur e pr oposed di f f er s s l i ght l y f r om Kunz v.  
DeFel i ce and St at e v.  Neal ,  c i t ed above,  i n t wo ways.   Fi r st ,  
t he or der  i s an or der  t o show cause why a v i ol at i on shoul d not  
be f ound and why sanct i ons ar e not  war r ant ed,  i n cont r ast  t o 
f i ndi ng t he exi st ence of  a v i ol at i on and i ssui ng an or der  t o 
show cause why sanct i ons shoul d not  f ol l ow.   Second,  t he or der  
t o show cause i s i ssued as a separ at e or der ,  r at her  t han i n t he 
opi ni on on t he mer i t s of  t he under l y i ng case.   
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cour t  and const i t ut es gr ounds f or  monet ar y sanct i on) .   
Al t er nat i vel y,  t he at t or ney may pay t he sanct i on of  
$150. 00 wi t hi n 30 days of  t hi s  modi f i cat i on wi t hout  
showi ng cause why t he at t or ney shoul d not  be r el i eved 
of  t hi s obl i gat i on. 25   

 ¶44 Upon r ecei v i ng a wr i t t en r esponse t o t he or der  t o show 

cause,  t he cour t  of  appeal s wi l l  be bet t er  abl e t o assess 

whet her  Wi s.  St at .  § ( Rul e)  809. 19( 2) ( a)  was vi ol at ed,  and i f  

so,  whet her  t he v i ol at i on war r ant s a monet ar y sanct i on.  

 ¶45 For  t he r easons set  f or t h,  we r emand t he cause t o t he 

cour t  of  appeal s f or  pr oceedi ngs consi st ent  wi t h t hi s opi ni on.    

By the Court.—The cause i s r emanded t o t he cour t  of  appeal s 

wi t h di r ect i ons.   

                                                 
25 The cour t  of  appeal s i mposed t he monet ar y penal t y on t he 

Of f i ce of  t he St at e Publ i c Def ender .   The i ssue of  whet her  t he 
at t or ney or  t he Of f i ce shoul d be l i abl e was not  addr essed by t he 
par t i es,  and we do not  addr ess i t .  
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