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REVI EW of a decision of the Court of Appeals. Affirned.

11 M CHAEL J. GABLEMAN, J. W review a published
deci sion of the court of appeals! affirmng orders of the circuit
court for MIwaukee County, Jeffrey A. \Wagner and Jeffrey A
Conen, Judges.?

12 W are asked to decide whether Wsconsin Statutes
chapter 980 (2005-06)° requires the disnmissal of a pending
commtnent petition when the individual subject to the petition
is re-incarcerated because of the revocation of parole or
extended supervision. W hold that the State may proceed with a
ch. 980 comm t nent after t he revocation of a subject
individual's parole or extended supervision. Based on that
hol ding, we conclude that both of the ch. 980 commtnents at
issue in this case are valid, and therefore affirm the court of
appeal s.

l. FACTS AND PROCEDURAL HI STORY

13 The facts of these cases are undisputed and we wll

address the facts of Glbert and Hunt's ("Petitioners") cases in

turn.

! State v. Glbert, 2011 W App 61, 333 Ws. 2d 157, 798
N. W 2d 889.

2 Glbert and Hunt's cases were heard independently at the
circuit court level, but were consolidated by the court of
appeal s.

3 All subsequent references to the Wsconsin Statutes are to
t he 2005-06 version unless otherw se indicat ed.
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A Carl Cornelius Glbert, Jr.

14 Carl Cornelius Glbert, Jr. ("Glbert") was convicted
of second-degree sexual assault and was sentenced to ten years
in prison.* On December 4, 2006, while Glbert was still in the
custody of the Departnent of Corrections ("DOC'), the State
filed a petition seeking his commtnent pursuant to Ws. Stat.
8§ 980. 02. The sane day, the «circuit ~court reviewed the
petition, found probable cause to believe Glbert was eligible
for commtnent, and ordered Gl bert detained by the DOC and
transferred to a facility approved by the Departnent of Health
Services ("DHS"). A day later, the DOC released Gl bert on
parole and transferred him to the Wsconsin Resource Center
("WRC') in Wnnebago, Wsconsin, which is mintained and
oper at ed by DHS.

15 Less than ten days after being transferred to WRC,
Glbert violated the conditions of his parole. Consequent |y,
the DOC placed a "hold" on his parole, and on January 19, 2007,
he was transferred to the M| waukee Secure Detention Facility
("MSDF"), which is maintained and operated by the DOC. Wi | e
the issue of determnation of Glbert's parole revocation was
pendi ng, a hearing was held on March 22, 2007, where the circuit
court found probable cause to believe that Glbert was a
"sexually violent person® wthin the neaning of Ws. Stat.

ch. 980 and ordered him transferred for evaluation to the WRC

4 Second-degree sexual assault is a predicate offense under
Ws. Stat. § 980.01(6)(a).
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"or such other authorized institution as my be determ ned by
the [DHS]." However, on August 8, 2007, G lbert’s parole was
revoked, and he was re-incarcerated, this time at Dodge
Correctional Institution, which is mintained and operated by
t he DCC.

16 On Cctober 17, 2007, DOC granted G lbert parole a
second tine and transferred him back to WRC, pending resolution
of the Ws. Stat. ch. 980 commtnent petition filed on Decenber
4, 2006. On Novenber 25, 2007, Glbert violated the terns of
his second parole. As a result, he was re-incarcerated at the
MSDF pending his revocation hearing, and his parole was revoked
on Decenber 28, 2007.

17 On February 4, 2008, Glbert's ch. 980 commtnent
trial began. After a three-day trial, the jury found himto be
a "sexually violent person” wthin the neaning of § 980.01(1).
Following the trial, the circuit court entered a commtnent
order pursuant to Ws. Stat. § 980. 06. He was not, however,
sent back to WRC or to any other DHS facility, but rather was
transferred by the DOC to Waupun Correctional Institution to
serve the balance of his sentence that resulted from the
Decenber 28, 2007, revocation. He then served out the remainder
of the sentence resulting from his second revocation in the
custody of the DCC. In accordance with the condition of this
period of incarceration, Glbert was transferred to the custody
of the DHS.

18 On January 15, 2009, while in the custody of the DHS,
Gl bert brought a post-conviction notion in which he asserted

4
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that his Decenber 28, 2007 parole revocation required dism ssal
of the ch. 980 petition. On Decenber 17, 2009, the circuit
court held a motion hearing, and on February 18, 2010, the
circuit court issued an oral ruling denying the notion. @Gl bert
appealed this notion to the court of appeals.
B. Price T. Hunt

19 Price T. Hunt ("Hunt") was convicted of third-degree
sexual assault® and mi sdemeanor battery. Hunt was sentenced to a
term of incarceration of ten years, consisting of five years
initial confinenment and five years extended supervision. Hi s
expected release date fromincarceration to extended supervision
was Septenber 4, 2007.

10 On August 23, 2007, the State filed a Ws. Stat.
ch. 980 commtnent petition, seeking Hunt’'s commtnent as a
sexual 'y violent person. On the sane day that the State filed
the petition, the circuit court found there was probable cause
to believe that Hunt nmet the statutory criteria for a ch. 980
conmi t ment . The court ordered Hunt transferred to a detention
facility approved by the DHS pending the resolution of the
ch. 980 commtnent petition. In conpliance with this order, Hunt
was transferred to the WRC (and DHS custody) when he was
released to extended supervision in Septenber of 2007. On

Cctober 16, 2007, the circuit court found probable cause to

® Third-degree sexual assault is a predicate offense under
Ws. Stat. 8§ 980.01(6)(b).
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believe that Hunt was a "sexually violent person” within the
meani ng of 8§ 980.01(1).

11 Wiile in the custody of the DHS, and while his
commtnment trial was pending, Hunt violated the terns of his
extended supervision. H's extended supervision was subsequently
revoked on May 29, 2008. About a nonth after the revocation of
Hunt's extended supervision, but before his re-incarceration, he
noved to dismss the commtnent petition, or in the alternative,
to be transferred to "an approved DHS facility.” Follow ng the
filing of this notion, but prior to the hearing on it, the
circuit court ordered Hunt re-confined for two years, and Hunt
was transferred to the Racine Correctional Institution. A
hearing on the notion was held on Septenber 29, 2008, after
which the circuit court denied both Hunt’s notion to dism ss and
the request to be transferred.

12 Hunt's commitnent case was tried in July of 2009, and
the circuit court found himto be a sexually violent person and
ordered comm t nent.

113 On May 7, 2010, Hunt appealed the order denying his
nmotion to dismss and the judgnment and conm tnent order. The
court of appeals consolidated Glbert and Hunt’s appeals. See

State v. Glbert, 2011 W App 61, 333 Ws. 2d 157, 798

N. W2d 889. The court of appeals affirmed the circuit court and
held that dismssal of a Ws. Stat. ch. 980 proceeding is not
requi red when the subject of the petition is transferred to the
custody of the DOC before a ch. 980 commtnent order is entered.
Id., T1. Hunt remained at the Racine Correctional Institution

6
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in the custody of the DOC until WMrch 30, 2010—the schedul ed
conclusion of his sentence—when he was transferred to the WRC
where he is currently confined. G lbert and Hunt petitioned for
review fromthis court, which we granted.
. STANDARD OF REVI EW
14 W are required to construe Ws. Stat. ch. 980. Thi s
is a mtter of statutory interpretation, and therefore a

question of law that the court reviews de novo. Noffke ex rel.

Swenson V. Bakke, 2009 wW 10, 79, 315 Ws. 2d 350, 760

N. W2d 156. W interpret statutes independently, but benefit
fromboth our prior analyses and that of prior courts. State v.
Henl ey, 2010 W 97, 29, 328 Ws. 2d 544, 787 N.W2d 350.
[ STATUTCORY | NTERPRETATI ON
15 Statutory interpretation "begin[s] with the |anguage
of the statute, because it is the |anguage that expresses the

| egislature's intent." Hocking v. Gty of Dodgville, 2010 W 59,

118, 326 Ws. 2d 155, 785 N.W2d 398 (citing State ex rel. Kal al

v. Circuit Court for Dane Cnty., 2004 W 58, 9144-45, 271

Ws. 2d 633, 681 N.W2d 110). Moreover, "[w e attenpt, whenever
possi ble, to give reasonable effect to every word, avoiding both
surplusage and absurd or unreasonable results.” Id., 918
(citing Kalal, 271 Ws. 2d 633, 146).

16 In addition to the plain |anguage of the statute,
"scope, context, and purpose are perfectly relevant to a plain-
meani ng interpretation of an unanbiguous statute." Kalal, 271

Ws. 2d 633, 1948. Further, "[a] review of statutory history is

part of a plain neaning analysis.” Ri chards v. Badger Mut.

7
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Ins. Co., 2008 W 52, 922, 309 Ws. 2d 541, 749 N W2d 581.
Accordingly, we examne the |anguage, context, purpose, and
history of Ws. Stat. ch. 980 while undertaking our anal ysis.

I V. DI SCUSSI ON

17 Although the facts of the Petitioners’ cases are
different, they present the court with a single issue for
review. Wether Ws. Stat. ch. 980 requires the dismssal of a
pendi ng conm tnment petition when the individual subject to the
petition is incarcerated because of the revocation of either
parol e or extended supervision. We hold that ch. 980 does not
require such a dismssal, and accordingly conclude that both
G lbert and Hunt were properly commtted under ch. 980 after
their parole and extended supervision, respectively, was
revoked.

118 The Petitioners nmake slightly different argunments wth
regard to the issue presented by this case.® G lbert nakes three
argunents: First, that proceeding with a Ws. Stat. ch. 980
petition after a parole revocation violates the plain |anguage
of ch. 980; second, t hat interpreting ch. 980 to allow
simultaneous commtnent and incarceration would result in
unconstitutional violations of the protections against double
j eopardy and ex post facto laws, as well as in violations of

substantive due process; and third, that the ch. 980 petitions

® Glbert and Hunt's argunents, although not identical,
often cover what is substantively the sanme ground. Accordingly,
we refer to their argunents collectively as the "Petitioners'
argunents.”
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are nmoot when the State revokes parole and returns the
i ndi vidual to prison.

119 Hunt nekes three simlar argunents: First, that
allowwng a Ws. Stat. ch. 980 petition to continue when the
subject of the petition is returned to prison is contrary to the
express |anguage of the statute; second, that State v.

Szul czewski, 216 Ws. 2d 495, 574 N.W2d 660 (1998) and State v.

Wiite, 2000 W App 147, 237 Ws. 2d 699, 615 N.W2d 667 deny a
circuit court the discretion to stay a chapter 980 comm tnent
proceeding in favor of inposing a prison sentence;’ and third
that permtting a ch. 980 petition to continue when the subject
of the petition is incarcerated renoves the constitutional
protections of due process.?®

120 We agree with the court of appeals that each of the
Petitioners' argunent s are centered on t he statutory

interpretation of Ws. Stat. ch. 980. For that reason, the

"W need not address this argunent or G lbert's argunent
that ch. 980 petitions are noot when the State revokes parole
and returns the individual to prison because we conclude that
ch. 980 does not preclude sinultaneous incarceration and
comm t nment . Therefore, the circuit court does not need to stay
t he proceedi ngs, and the proceedings are not noot even if parole
or extended supervision is revoked before a commtnent order is
ent er ed.

8 Hunt's constitutional argunments are unclear. Hs initial
brief to this court contained scant argunment—slightly nore than
500 words, including citation—addressing his constitutional
concer ns. In this section of his argunment, the words "due
process" appear only once, and no other constitutional argunent
is made. In his reply brief, Hunt provides only a conclusory

sentence alleging that his due process rights were viol at ed.
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court of appeals disposed of the Petitioners' constitutiona

argunents in a single footnote. See G lbert, 333 Ws. 2d 157

11 n.9 (interpreting the Petitioners' constitutional argunments
as relying "entirely on their interpretations of Ws. Stat.
ch. 980" and as "not devel oped beyond their interpretations of
ch. 980."). Because we believe that each of the Petitioners'
argunents are centered on the interpretation of the statute, we
first turn to a brief overview of ch. 980.

21 Wsconsin Stat. ch. 980 "provides for the involuntary
commtnment of certain individuals who are found to be sexually

viol ent persons."?® State v. Carpenter, 197 Ws. 2d 252, 541

N.W2d 105 (1995). As such, ch. 980 prescribes a detailed
procedure that the State mnust follow in order to commt a

sexual |y viol ent person.

® For a history of ch. 980 and other states' sexual offender
commtment |aws, see generally Juliet M Dupuy, Comment, The
Evol ution of Wsconsin's Sexual Predator Law, 79 Marg. L. Rev.
873 (1996), and Rebecca Kennedy Hanrin, Comment, Supervised
Rel ease Under Chapter 980: Alternatives to Protect Wsconsin
Wi | e Uphol ding the Constitution, 2007 Ws. L. Rev. 889.

10 W reviewed the constitutionality of ch. 980's procedures
as a whole in 1995 in tw cases: State v. Carpenter, 197
Ws. 2d 252, 541 N WwW2d 105 (1995), and State v. Post, 197
Ws. 2d 279, 541 N w2d 115 (1995). In those cases, we
determned, inter alia, that ch. 980 conmtnents do not violate
the constitutional prohibitions of double jeopardy and ex post
facto |laws, see Carpenter, 197 Ws. 2d at 259, or substantive
due process and equal protection, see Post, 197 Ws. 2d at 293-
94. See generally Erich C  Straub & Janmes E. Kachelski, The
Constitutionality of Wsconsin's Sexual Predator Law, Ws. Law.,
July 1995.

10
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22 The Petitioners do not contend that the State violated
any of the procedures of Ws. Stat. ch. 980; instead, they
allege <ch. 980 does not <contain suitable procedures for
commtnment after parole or extended supervision is revoked and
the individual subject to the petition is re-incarcerated. e
do not agree. Qur review of ch. 980 reveals that the statute
allows a ch. 980 commtnent petition to proceed through its
normal course after parole or extended supervision has been
revoked. W turn first to a review of the purpose of ch. 980,
because the purpose of ch. 980 inforns our interpretation of its
| anguage.

A The Purpose of Chapter 980 Does Not Require Dism ssal

123 The primary goal of Ws. Stat. ch. 980 is two-fold: 1)

the treatnment of sexually violent persons, and 2) the protection

of society from those persons. See State v. West, 2011 W 83

127, 336 Ws. 2d 578, 800 N W2d 929; State v. Post, 197

Ws. 2d 279, 308, 541 N.W2d 115 (1995); Carpenter, 197 Ws. 2d
at 271 ("[T]he principal purposes of ch. 980 are the protection
of the public and the treatnent of convicted sex offenders.™

(quoting Jones v. United States, 463 U S. 354, 368 (1983))).

This purpose highlights the fact that ch. 980 is not a punitive
provision, but instead provides a neans for treating sexually
violent persons "who are at a high risk to reoffend in order to
reduce the likelihood that they will engage in such conduct in
the future."” Carpenter, 197 Ws. 2d at 271

124 We have consistently interpreted Ws. Stat. ch. 980 in
light of this purpose. In West, we reviewed the history of

11
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several anendnents to ch. 980, enphasizing that, wth each
successi ve anmendnent , t he | egi sl ature has i ncreasingly
denonstrated its concern for the protection of the public. 336
Ws. 2d 578, 1142-44 (discussing three separate anendnents that
added protections for the public fromsexually violent persons).

25 In State ex rel. Marberry v. Macht, we held that

"[r]elease of a ch. 980 patient whose dangerousness or nental
di sorder has not abated serves neither to protect the public nor
provide care and treatnent for the patient.”™ 2003 W 79, 1930,
262 Ws. 2d 720, 665 N W2d 155, «cert. denied 540 U. S. 997

(2003). In that case, we declined to order the release of a
sexually violent person, because release was "not justifiable
under the dual purposes of the statute: protection of the public
from sexually violent persons likely to reoffend and care and

treatment of the patient." | d. In State v. Schul pius, we

reiterated our holding in Marberry that even "where there was a
violation of procedural due process . . . release is not only
i nappropriate, it is not justifiable under the dual purposes of
the statute.™ 2006 W 1, 939, 287 Ws. 2d 44, 707 N W2d 495,
cert. denied 547 U S. 1138 (2006) (quoting Marberry, 262

Ws. 2d 720, 130).

126 In light of these <cases, it 1is <clear that the
protection of the public from sexually violent persons is of
central inportance in Ws. Stat. ch. 980 cases. W continue our
review of ch. 980 with this principle in mnd. W turn next to
a discussion of the |anguage of ch. 980, ultimately determ ning
that it does not require the dismssal of a pending commtnent

12
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petition when the individual subject to the petition is re-
i ncarcerated because of the revocation of parole or extended
supervi si on

B. Chapter 980 and Re-Incarceration

27 Wsconsin Stat. ch. 980 does not expressly address the
issue presented by this case: Wether ch. 980 requires the
dism ssal of a pending commtnent petition when the individual
subject to the petition is incarcerated because of a revocation
of parole or extended supervision. However, the statute
provi des procedures for simlar situations, and thereby provides
gui dance for our resolution of the issues in this case.

128 We examine three portions of Ws. Stat. ch. 980 that
are relevant to our determnation of whether dismssal is
required in these cases. We conclude that ch. 980 does not
require such a dismssal because it: 1) does not contain
| anguage allowing for dismssal in this case; 2) does not set a
time period for execution of a commtnent order; and 3) states

that an individual may be sinultaneously conmtted under ch. 980

13
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and incarcerated at a DOC facility.? W address each of these
t hree conponents of ch. 980 in turn.
1. Chapter 980 Provides Only Two Means for Dismssal of a
Chapter 980 Commitnent Petition

129 The thrust of the Petitioners' argunment is that the
circuit court nust dismss a pending Ws. Stat. ch. 980
commtnment petition if the individual subject to the petition is
re-incarcerated for a parole or extended supervision revocation.
The | anguage of ch. 980, however, authorizes only two nethods by
which a circuit court may dismss a pending commtnent petition:
1) failure to find probable cause "to believe that the person is

a sexually violent person" under § 980.04(3), or 2) failure to

1 The dissent takes issue with us for allegedly
interpreting "statutory provisions in isolation while ignoring
the context set forth in surrounding provisions." D ssent, 81
(citing State ex rel. Kalal v. Crcuit Court for Dane Cnty.,
2004 W 58, 946, 271 Ws. 2d 633, 681 N.W2d 110). In fact, our
approach to ch. 980 is a holistic one, and, by examning the
inner workings of the statute related to this case, undertakes
an analysis of its context. See Part |1V.B.1. (discussing that
ch. 980 provides only tw neans for dismssal of a ch. 980
commtment petition); Part 1V.B.2. (discussing that nothing in
the | anguage or context of ch. 980 requires imredi ate execution
of a commtnent order); Part |V.B.3. (discussing that section
980.07(6m does not conflict with ch. 980 when it allows an
individual to be sinultaneously commtted under ch. 980 and
incarcerated at a DOC facility).

The dissent takes an alternative approach. See Dissent,
198 (stating that the reason for the 2005 changes to ch. 980 are
"revealed by examning th[e] | egi slative history"). It

undertakes an analysis that is representative of the precise
evil that Kalal was designed to conbat: the use of |egislative
history in lieu of the |anguage of the statute. See Kalal, 271
Ws. 2d 633, {51.

14



No. 2010AP594 & 2010AP1155

prove "beyond a reasonable doubt that the person is a sexually
vi ol ent person" under § 980.05(5). 12

30 Nothing in Ws. Stat. ch. 980 requires dism ssal of a
pendi ng comm tnent petition under the conditions proposed by the
Petitioners; therefore, it is unreasonable to assune that the
| egislature inpliedly authorized <circuit courts to dismss
pendi ng ch. 980 comm tnent petitions when the individual subject

to the petition has been re-incarcerated for a subsequent parole

12 The State suggests that Ws. Stat. ch. 980 provides two
means for termnating a commtnent: vacating the judgnment under
8§ 980.101(2)(a), and discharge under § 980.09. However, neither
of these provisions is relevant to the issue in this case,
because both deal with the termnation of commtnent after the
entry of an order of commtnment under 8 980. 06. The issue in
this case deals with the dismssal of a petition, not a final
commi t ment order.

15
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or extended supervision violation. ! See Noffke, 315

Ws. 2d 350, 127 n.7 ("[E]very word excluded from a statute nust
be presuned to have been excluded for a purpose . . . ."). The
| egi sl ature could have included a provision in ch. 980 requiring
dismssal in such situations, but it did not. Ve wll not
judicially engraft such a dismssal requirenent into the

statute. See Heritage Farns, Inc. v. Markel Ins. Co., 2009 W

27, Y41, 316 Ws. 2d 47, 762 N.W2d 652 (holding that this court

does not insert words into statutes). In short, the statute

13 This reasoning is especially persuasive given that the
| egi sl ature has anmended Ws. Stat. ch. 980 thirty tines in |less
than twenty years, and every successive |egislature has nmade
some change to ch. 980. See 1995 Ws. Act 27, 8§ 9126(19)(a);
1995 Ws. Act 77, 88 693 to 698; 1995 Ws. Act 225, 8§ 536; 1995
Ws. Act 276, 88 2g, 2k, 2n; 1995 Ws. Act 440, 88 106 to 114;
1997 Ws. Act. 27, 88 5491b to 5491x; 1997 Ws. Act. 181, 8§ 112
to 114; 1997 Ws. Act. 205, 88 104 to 105; 1997 Ws. Act. 252,
§ 193; 1997 Ws. Act. 275, 88 8e to 8f; 1997 Ws. Act 283,
88 450 to 453; 1997 Ws. Act 284, 88 4 to 10; 1997 Ws. Act 295,
§ 48; 1999 Ws. Act 9, 88 3216d, 3217d to 3220d, 3221, 3222d,
3223c, 3223h to 3223L, 3230m 3231m 3232, 3232p to 3238d,
3238h, 3238j, 3238t, 3239, 3239d; 1999 Ws. Act 32, 88 409, 410;
1999 Ws. Act 185, § 193(1); 1999 Ws. Act 407, 88 407 to 408;
2001 Ws. Act 16, 88 4034ye to 4034yt, 9259(12j); 2003 Ws. Act
187, 88 1 to 7; 2005 Ws. Act 253, 8§ 174; 2005 Ws. Act 277,
88 96, 97; 2005 Ws. Act 344, 88 633 to 635; 2005 Ws. Act 431,
88 15 to 20; 2005 Ws. Act 434, 88 60 to 130; 2007 Ws. Act 20,
88§ 3928 to 3930, 9121(6)(a); 2007 Ws. Act 96, 88 171 to 174,
2007 Ws. Act 97, 88 331 to 334; 2009 Ws. Act 26, 8§ 13; 2009
Ws. Act 28, 88 3401, 3405; 2009 Ws. Act 248, § 1. Currently,
two bills are wunder review that would further anmend ch. 980.
See 2011 S.B. 169; 2011 S . B. 214. Gven this caval cade of
proposed and enacted anendnents, it is unreasonable to assune
that the legislature intended to require the dismssal of a
pendi ng ch. 980 commtnent petition if the individual subject to
the petition is re-incarcerated on a parole or extended
supervision violation, and sinply forgot to create a provision
to do so.

16
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provides no indication that a circuit court should do anything
but consider a ch. 980 commtnent petition if the individual
subject to the petition is re-incarcerated for a parole or
ext ended supervi sion violation.

31 Qur conclusion that Ws. Stat. ch. 980 does not
require di sm ssal is consistent wth our prior holdings
regarding its purposes. As we have discussed, one of the
purposes of ch. 980 is the "protection of the public,”
Carpenter, 197 Ws. 2d at 258, and we have described release
from custody of an individual still considered dangerous as
inconpatible with this goal, Mirberry, 262 Ws. 2d 720, 30. W
would do violence to the purpose of ch. 980 if we were to
conclude that dism ssal of a pending ch. 980 comm tnent petition
is warranted where the I|anguage of the statute does not so
require.

132 Accordingly, we conclude that Ws. Stat. ch. 980 does
not require the dism ssal of a pending commtnent petition when
the individual subject to that petition has been re-incarcerated
due to a violation of parole or extended supervi sion.

2. Section 980.06 Does Not Require |Imredi ate Execution of a
Comm tment Order Where Revocation Proceedi ngs Are Pendi ng

133 Even if the l|anguage of Ws. Stat. ch. 980 does not
provide for the dismssal of a pending ch. 980 commtnent
petition when the individual subject to the petition has been
re-incarcerated for a parole or extended supervision revocation,
we nust determ ne whether post-revocation prosecution of a
ch. 980 petition conflicts wth other provisions of ch. 980. W
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thus turn to 8 980.06, the general provision that grants circuit
courts the authority to commt sexually violent persons to the
care and custody of the DHS. Section 980.06 states, in relevant

part:

If a court or jury determnes that the person who is
the subject of a petition under s. 980.02 is a

sexually violent person, the court shall order the
person to be commtted to the custody of the
departnment for control, care and treatment until such
time as the person is no longer a sexually violent
per son.

134 The Petitioners focus on the |anguage of this section
that states a sexually violent person nust be "commtted to the
custody of the departnment for control, care and treatnent."” 1d.
They argue that because this section requires "treatnent" of
sexual ly violent persons, and because the DOC does not provide
such treat ment, a sexually vi ol ent per son cannot be
simul taneously commtted to DHS custody under Ws. Stat. ch. 980
and in the custody of the DCC We disagree, because this
interpretation adds to the language of § 980.06 and ignores
ot her sections of ch. 980.

135 Wiile we acknow edge that Ws. Stat. 8§ 980.06 requires
the circuit court to "order the person to be commtted to the
custody of the [DHS] for control, care and treatnment," see
§ 980.06, ch. 980 does not specify when that commtnment nust
conmence. Stated a different way, while 8§ 980.06 sets forth the
requi renents for a proper commtnent order, neither that section
nor any other section of ch. 980 contains |anguage stating when

the individual requirenents (control, care, and treatnent) of
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that order nust be satisfied. See id. Al though the |egislature
did not direct the court regarding the timng or execution of
commtnent orders, we think it inportant to review the statutory
hi story of ch. 980 to shed light on the current statute.

36 Wsconsin Stat. 8§ 980.06 remains in nuch the same form
as it was in 1993 when ch. 980 becane |aw. Conpare 8§ 980. 06
(2005-06) with 1993 Ws. Act 479, 8 40. However, prior to 2005,
the State could not file a ch. 980 commtnent petition nore than
90 days before an inmate's release date from DOC custody.
8 980.02(ag) (2003-04) (stating that a petition could be filed
if "[t]he person is within 90 days of discharge or release, on
parol e, extended supervision or otherwi se, from a sentence that
was inposed for a conviction for a sexually violent
offense . . . .").

137 Before 2006, it was nearly inpossible for a conm tnent
order to be executed before the release of the individual from
i ncarceration because the |lengthy procedure required by Ws.
Stat. ch. 980 could not be acconplished in the 90 days | eading
up to di schar ge or rel ease. See W s. St at .
88 980.02(ag), .04, .05 (2003-04) (outlining detention, probable
cause procedures hearing, and expert exam nation procedures and
establishing procedures for trial). However, in 2006, the
| egi slature repealed § 980.02(ag) (2003-04) and replaced it with
8§ 980.02(1m (2005-06), which requires only that the ch. 980

commtnment petition be filed "before the person is released or
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di scharged."** See 2005 Ws. Act 434, 8§ 82-83 (anending and
updating § 980.02).1%°

138 By enacting Ws. Stat. 8§ 980.02(1n), the legislature
renmoved the pre-existing 90-day requirenent, thereby extended
the possible tinme for the filing of ch. 980 conmmtnent
petitions. Under a plain reading of 8§ 980.02(1m, the State may

file® a ch. 980 commitnent petition at any time after the

% The dissent contends that because Ws. Stat. § 980.015(2)
states that the "the agency with jurisdiction shall inform each
appropriate district attorney and the departnent of justice
regardi ng the person as soon as possi bl e beginning 90 days prior
to the applicable date” of release froma term of inprisonnment,
that a ch. 980 commtnent petition may not be filed before that
poi nt . Di ssent, 984-85. There is no language in the statute
that supports this assertion. Instead, the statute sinply
states that "[a] petition filed under this section shall be
filed bef ore t he per son is rel eased or di scharged. "
§ 980.02(1m.

1> Act 434 amended a significant portion of ch. 980. See
generally 2005 Ws. Act 434. Conpare Ws. Stat. ch. 980 (2003-
04) with Ws. Stat. ch. 980 (2005-06). We discuss only those
portions relevant to the issues presented by these cases.

16 Once a Ws. Stat. ch. 980 conmitnent petition has been
filed, the statute requires the process to nove forward by
prescribing the duties which the circuit court nust perform
See 8§ 980.04(1) ("Upon the filing of a petition under s.
980. 02, the court shall review the petition to determ ne whet her
to issue an order for detention of the person who is the subject
of the petition."); 980.04(2)(b)1. ("[T]he court shall hold the
probabl e cause hearing within 30 days . . . after the filing of
the petition . . ."); 980.05(1) ("A trial to determ ne whether
the person who is the subject of a petition under s. 980.02 is a
sexually violent person shall commence no later than 90 days
after the date of the probable cause hearing under s.
980.04 . . ."). Thi s statutory framework requires t he
commtment process to nove forward after the filing of the
petition.
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"person has been convicted of a sexually violent offense.”
§ 980.02(2)(a)(1).

139 Because the State may now file a commtnent petition
at any tine after the "person has been convicted of a sexually
violent offense,” Ws. Stat. 8§ 980.02(1nm), it is possible that a
circuit court could enter a commtnent order under 8§ 980.06 well
before the sexually violent person was released from DOCC
i ncarceration. Yet, as the Petitioners stress, § 980.06 seens
to require commtnent "to the custody of the departnent for
control, care and treatnent." This provision, the Petitioners
argue, requires imediate commtnent to the DHS follow ng the
entry of a conm tnent order. However, the Petitioners' view of
the |l anguage of these two provisions would create an interna
conflict wthin the statute: How could an individual be

coommtted to the custody of the DHS for control, care and

17 The dissent argues that if the l|egislature had intended
for its anmendnent to change the procedures for a ch. 980
comm tnent petition, "this significant change surely would have
been highlighted in the portions of the legislative history that
described the bill." D ssent, 996. In so doing, the dissent
elevates the legislative history of the Act—er the lack
thereof—to0 a position of greater inportance than the actual
| anguage of the act. However, if the legislature had intended
to nmerely codify the holding of State v. Keith, 216 Ws. 2d 61,
573 N.wW2d 888 (Ct. App. 1997), it could have codified the
precise |anguage of that holding, which it did not do
Therefore, we hold that we are bound by the enacted | anguage of
the statute, not the extensive legislative history as summari zed
by the dissent. See Kalal, 271 Ws. 2d 633, 9144 ("Extrinsic
evi dence of legislative intent may becone relevant to statutory
interpretation in sone circunstances, but is not the primry
focus of inquiry. It is the enacted |law, not the unenacted
intent, that is binding on the public.").
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treatnent while still incarcerated at a DOC facility? Under the
Petitioner's view of the statute, the commtted individual would
have to be in tw places at once. Such an interpretation would
render a clearly absurd result; therefore, we nust interpret the
statute not as the Petitioners suggest, but in a way that
har noni zes the provisions of the statute and gives effect to

every word. State v. Fischer, 2010 W 6, 9124, 322 Ws. 2d 265,

778 N. W 2d 629.

140 To harnonize the statutes, we nust first answer the
question of whether Ws. Stat. ch. 980 allows for sinultaneous
ch. 980 comm tnment and DOC incarceration. W turn next to this
guesti on.

3. Section 980.07(6nm) States that an Individual May Be
Si mul t aneously Comm tted Under Chapter 980 And Incarcerated at a

DOC Facility

41 To answer the question of whether a sexually violent
person can be commtted under Ws. Stat. ch. 980 and, at the
sane tine, subject to DOC incarceration, we turn first to
8§ 980.07(6m. It states that "[i]f a person conmitted under s.
980.06 is incarcerated at a county jail, state correctional
institution, or federal correction institution for a new

crimnal charge or conviction or because his or her parole was
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revoked, any reporting requirement . . . does not apply during
the incarceration period." § 980.07(6m. 18

42 This provision 1) denonstrates that the |egislature
anticipated that sinultaneous conm tnment and incarceration m ght
occur and 2) clarifies that the legislature intended to allow
it. In light of the legislature’ s recognition expressed in Ws.
Stat. § 980.07(6m), the Petitioners argunent that a sexually
vi ol ent person cannot be sinultaneously commtted under ch. 980
and incarcerated in a DOC facility is contrary to the |anguage
of the statute. And, while the Petitioners were re-incarcerated
bef ore their comm t ment s wer e final i zed—neani ng t hat
8 980.07(6n) does not apply directly to the issue presented by
this case—+ts | anguage offers insight into how we should apply
ch. 980 as a whole.

143 First, Ws. Stat. 8§ 980.07(6n) states that sexually
violent persons may be simultaneously in DOC custody while
subject to a commtnent order. Wiile this provision, as the
petitioners point out, appears to conflict with 88 980.06 (the

general commtnent provision) and .065 (the general provision

18 Before 2006, ch. 980 was silent regarding sinultaneous
commi tment and incarceration. See generally Ws. Stat. ch. 980
(2003-04). However, in 2005 Ws. Act 434, the |egislature added
the provisions above, which remains in the same form in the
statutes today. See 2005 Ws. Act 434, § 110m
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regardi ng placement at DHS facilities),* it is this court's duty
to harnonize the statutes, not ignore one section, while

enforcing another. See Beard v. Lee Enters., Inc., 225

Ws. 2d 1, 15, 591 N W2d 156 (1999) ("Apparently conflicting
provisions of |aw should be construed so as to harnonize them
and thus give effect to the leading idea behind the law");

Fontana v. Fontana-On-CGeneva Lake, 69 Ws. 2d 736, 742, 233

N.W2d 349 (1975) ("In construing several sections of the
statutes relating to a single subject it is the duty of the
court to give force and effect to the different sections and not
ignore any of them . . . In interpreting these statutes we
must, if it is possible to do so, harnonize and reconcile
them") (internal citations omtted).

144 Second, to harnonize Ws. Stat. 88 980.06 (the genera
commtnment provision), .065 (the general provision regarding
pl acenent at DHS facilities), and .07(6m (the provision that
allows for DOC custody followng the revocation of parole), we
must give effect to each provision. Accordingly, in light of
8§ 980.07(6m), we nust reconcile the statute in a way that all ows
for the sinultaneous commtnent and incarceration at a DOC
facility. To do so, we conclude that 88 980.06 and .065 provide

the general rule (commtnent to a DHS facility to the custody of

19 "The department shall place a person committed under s.

980.06 at the secure nental health facility established under s.
46. 055, the Wsconsin resource center established under s.
46. 056 or a secure nental health unit or facility provided by
the departnment of corrections wunder sub. (2)." Ws. Stat.
§ 980. 065.
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the DHS), and 8§ 980.07(6nm) provides an exception to that general
rule (simultaneous conmmtment and incarceration) when the
sexual ly violent person commts an offense which leads to either
revocation or a new charge. Clearly, 88 980.06 and .065 apply
each tinme an individual Is commtted, because there is
necessarily a conmmtnment order and, as part of that order,
pl acenrent at a DHS facility for that commtnent. However,
8 980.07(6m applies to only those situations where parole has
been revoked after the entry of a commtnent order—mnecessarily
a smal | er nunber of cases.

145 Accordingly, we concl ude t hat si nul t aneous
incarceration at a DOC facility and comm tnent under Ws. Stat.
ch. 980 is permssible. W have also concluded that the
| anguage of ch. 980 provides only tw neans for dismssal of a
ch. 980 commtnent petition, and neither is applicable in these
cases. Additionally, we have concluded that ch. 980 does not
set a time period for execution of a commtnent order. In so
doi ng, we have analyzed three separate sections of ch. 980 that,
when viewed together and in light of the purpose of ch. 980,
present a clear result. In the next section, we interpret
ch. 980 as a whole, giving effect to each of its provisions,
"“harnoni z[ing] them and thus giv[ing] effect to the |eading idea
behind the law. " Beard, 225 Ws. 2d at 15.

C. Har noni zi ng Chapter 980

46 It is our duty to interpret the statutes in a way that
1) preserves the purpose of the statute, 2) attains a reasonable
result, and 3) gives reasonable effect to every word. See
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Beard, 225 Ws. 2d at 15; Fischer, 322 Ws. 2d 265, 9124 ("Wen
confronted with an apparent conflict between statutes, the court
construes sections on the sane subject matter to harnonize the
provisions and to give each full force and effect. The court
wi Il not construe statutes so as to work unreasonable results.")
(i nternal citations omtted); Kalal, 271 Ws. 2d 633, 144
("Statutory language is read where possible to give reasonable
effect to every word . . . .").

47 Based on our interpretation of Ws. Stat. ch. 980, we
conclude that it does not require the dismssal of a pending
commtnent petition when the individual subject to the petition
is re-incarcerated because of the revocation of parole or
ext ended supervi sion. This result nust follow for several
reasons.

48 First, such a result is consistent with the purpose
and |anguage of Ws. Stat. ch. 980. Chapter 980 does not
require dismssal, see ch. 980, and, although it does require
commitnment to the "custody of the departnment for control, care
and treatnent,” it does not require an inmmedi ate execution of
the commtnment order where parole or extended supervision has
been revoked, see § 980.06. Further, «ch. 980 allows for
si mul t aneous commi tnent and incarceration, see § 980.07(6nm, and
one of its overarching purposes is the protection of the public

from sexually violent persons, see Wst 336 Ws. 2d 578, 127,

Post, 197 Ws. 2d at 308; Carpenter, 197 Ws. 2d at 258.
149 Wth these principles in mnd, we conclude that to
harnoni ze Ws. Stat. ch. 980, we nust hold that the State my
26



No. 2010AP594 & 2010AP1155

pursue a ch. 980 conmmtnent petition after the individual
subject to the petition has been re-incarcerated due to a
violation of parole or extended supervision. This harnonization
conports with the |anguage of ch. 980, which does not require a
dism ssal, and reflects our prior holding that an order for
commtnment need not be executed immediately. Finally, our
hol ding gives effect to the overall statutory schene, designed
to protect the public from sexually violent persons, because it
allows the State to retain control of sexually violent persons
rather than releasing them as a result of their own bad
behavi or.

150 Second, our holding not only harnonizes Ws. Stat.
ch. 980, it also avoids an absurd result. Hocki ng, 326
Ws. 2d 155, 9118 ("W attenpt, whenever possible, to .
avoid[] . . . absurd or wunreasonable results."” (citing Kalal,
271 Ws. 2d 633, 1946)). Under the Petitioners' view of the
statutes, a sexually violent person properly commtted under
ch. 980 and not subject to parole or extended supervision would
be incentivized to commt non-sexual violent crinmes while in DHS
cust ody. The application of the Petitioners’ argunment would
mean that the State would have only two choices follow ng the
comm ssion of such a crinme by a commtted individual: 1)
prosecute the individual for the crime, thereby ending the
i ndividual's comm tnent, or 2) forgo prosecution of the
i ndi vidual, thereby continuing the commtnent, but allow ng the

i ndi vi dual to evade puni shnent.
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51 If the State <chooses the first option in this
scenario, and is successful in convicting the individual of the
crime, the State would be precluded from seeking re-comm tnent
under Ws. Stat. ch. 980. For, if the individual conmmtted a
non- 980 predi cate of f ense (an of f ense not listed in
8 980.01(6)), such as the offenses that were conmtted here, the
| anguage of § 980.02(1m2) prevents the State from petitioning
for re-commtnent under ch. 980. This section requires, inter
alia, that the State prove that the person "has been convicted
of a sexually violent offense,” § 980.02(2)(a)l., and that the
ch. 980 petition nust be "filed before the person is released or
di scharged” from the sentence for that sexually violent offense,
§ 980. 02(1m.

52 As the court of appeals nmde clear in State .
Treadway, this provision neans that the State may file a Ws.
Stat. ch. 980 conmmtnent petition at the conclusion of either
consecutive or concurrent sentences where one or nore of the
sentences served is a ch. 980 predicate offense. See 2002 W

App 195, 917, 257 Ws. 2d 467; 651 N.W2d 334; see also State v.

Keith, 216 Ws. 2d 61, 72, 573 N W2d 888 (Ct. App. 1997). The
new sentence woul d be neither consecutive nor concurrent with a
sentence for a sexually violent offense; therefore, the sexually
vi ol ent person could not be recommtted at the conclusion of the
new sentence for the non-sexually violent crine. See
8§ 980.02(1m) (requiring the filing of the ch. 980 comm tnent

petition before the person is released); see also Treadway, 257

Ws. 2d 467, 117; Keith, 216 Ws. 2d at 72. Accordingly, if the
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Petitioners are correct, and a sexually violent person cannot be
si mul taneously commtted under ch. 980 and incarcerated at a DOC
facility, then a commtted sexually violent person could
permanently end a valid commtnent by engaging in crimnal
behavi or.

153 This is an absurd result. The legislature could not
have intended, when it enacted Ws. Stat. ch. 980, that a
commtted sexually violent person could, by engaging in crim nal
behavior, termnate his own conmmtnent. This, however, is the
result that would follow if we were to accept the Petitioners'
ar gunent . 2°

54 By harnonizing the provisions contained in Ws. Stat.
88 980.02(1m, .06, .065, and O07(6m, we avoid this absurd
resul t, and interpret the statute in a tenable way.
Accordingly, we conclude that ch. 980 does not require the

dism ssal of a pending commtnent petition when the individual

20 The Petitioners' interpretation of the statute is further
weakened by the fact that it |leads to opposite outconmes based
sol el y on happenst ance. If, as the Petitioners suggest, a Ws.
Stat. ch. 980 conmtnent petition nust be dismissed if a parole
or extended supervision revocation occurs before commtnent, but
not after a commtnent order is issued, then whether a sexually
violent person my be conmtted or nust have his petition
dismssed is conpletely dependent on when he commts the
of f ense. Therefore, the Petitioners' argunent reduces as
follows: If the sexually violent person’s parole or extended
supervision is revoked pre-commtnent, even if the revocation is
only days—er even hours—before the order is entered, the
pending ch. 980 conmmtnent petition must be dism ssed. | f,
however, his parole or extended supervision is revoked post-
comm tnent, § 980.07(6m applies, and he may be transferred to a
DOC facility while still subject to a ch. 980 conm tnent.
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subject to the petition is re-incarcerated because of the
revocation of parole or extended supervision.
D. Qur Interpretation of Chapter 980 Does Not Render the
Statute Constitutionally Infirm

155 The Petitioners argue, albeit in slightly different
manners, that the interpretation of Ws. Stat. ch. 980 adopted
above deprives them of constitutional protections.? W observe,
like the court of appeals, that these argunments are 1) poorly
devel oped, and 2) dependent upon fl aned statutory
interpretation. Therefore, although we need not address the
constitutionality of a statute where a constitutional challenge

has not been fully developed or briefed, see State v. Johnson,

2009 W 57, 1q71, 318 Ws. 2d 21, 767 N W2d 207; see al so Lake

Beulah Mgmt. Dist. v. State Dep't of Natural Res., 2011 W 54,

129 n.26, 335 Ws. 2d 47, 799 NW2d 73; State v. Franklin, 2004

W 38, n.5 270 Ws. 2d 271, 677 N.W2d 276, we wll coment

briefly on the Petitioners' argunments for the sake of clarity.
56 The Petitioners correctly assert that this court nust

i nterpret W s. St at. ch. 980 to avoi d constitutional

infirmties. See State v. Stenklyft, 2005 wW 71, ¢8, 281

Ws. 2d 484, 697 N W2d 769 (holding that courts should
interpret statutes as constitutional whenever possible); State

ex rel. Friedrich v. Dane Cnty. Cr. ., 192 Ws. 2d 1, 24, 531

2L Gl bert argues that si mul t aneous  conmi t ment and
incarceration violates his substantive due process, double
j eopardy, and ex post facto constitutional protections. Hunt ,
alternatively, implies t hat si mul t aneous commi t ment and
i ncarceration violates due process.
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N.W2d 32 (1995) (stating that this court nust "indulge every
presunption in order to preserve the constitutionality of a
| egi sl ative enactnent"). The Petitioners go on to conclude,
however, that an interpretation that allows both sinultaneous
commtnent and incarceration wuld do the exact opposite:
instead of avoiding constitutional infirmties, it would create
t hem We disagree with each of the Petitioners' conclusion for
the foll owi ng reasons.

157 The Petitioners argue that, in accordance with Foucha

v. Louisiana, a commtted individual "may be held as long as he

is both nentally ill and dangerous, but no |onger."
504 U.S. 71, 77 (1992). This, the Petitioners assert, precludes
si mul t aneous incarceration and commtnent of a sexually violent
person. Al though, as the court of appeals noted, their argunent
is undevel oped for the conplexity of the challenge they assert,
the Petitioners argue that because a simultaneously incarcerated
and commtted sexually violent person's nental condition could
not be assessed at the tinme of commtnent, Foucha precludes
conmmi t ment .

158 This argunent fails because nothing in our decision
t oday precludes—er even suggests—that the State nay forgo the
statutory comm tnent procedures set forth in Ws. Stat. ch. 980.
Those procedures adequately ensure that at the issuance of a
commtnment order, the court has determned that the conmmtted
i ndi vi dual is—at that nmoment—a sexually violent person
Further, if the individual serves his sentence of incarceration
and is transferred to DHS custody, he will then be subject to
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periodic reevaluation to determ ne whether he remains a sexually
violent person. See § 980. 07. Because our opinion does not
renmove any of these procedural protections, sexually violent
persons continue to be "held as long as [they are] both nmentally
il and dangerous, but no |onger." Foucha, 504 U S at 77.
Therefore, the Petitioners' argunent that Foucha precludes
comm tnent is m splaced.

159 Next, the Petitioners argue that "allowing] civil
commtnment to prison would . . . render[] Chapter 980 punitive,"
in violation of the constitutional protection against double
| eopar dy. It nmust first be noted, of course, that the statute
does not permt, nor does our opinion contenplate, "commtnent
to prison.” The Petitioners were not "commtted to prison”;
instead, they were re-incarcerated for parole and extended
supervi sion viol ations.

160 Further, it 1is the Ilanguage of the statute which
determ nes whether a statute is punitive for constitutional

purposes. See Seling v. Young, 531 U S 250, 261 (2001) ("[T]he

guestion whether an Act s civil or punitive in nature

is . . . one of statutory construction."); Kansas v. Hendricks,

521 U. S. 346, 361 (1997). Therefore, because we have repeatedly
determ ned, after lengthy analysis, that Ws. Stat. ch. 980 is
not a punitive statute, Carpenter, 197 Ws. 2d at 258-59, State
v. Burris, 2004 W 91, 136, 273 Ws. 2d 294, 682 N W2d 812;
State . Rachel , 2002 w81, 118, 254 Ws. 2d 215, 647

N. W2d 762; State v. Hezzie R, 219 Ws. 2d 848, 879, 580

N. W2d 660 (1998), we once again adopt our prior reasoning and
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re-affirm our prior holdings that ch. 980 is not a punitive
statute. ??

61 Accordingly, we conclude that because Ws. Stat.
ch. 980 is not a punitive statute and our decision upholds the
procedural requirenents of ch. 980, our interpretation does not
render the statute constitutionally infirm

V. CONCLUSI ON

162 We are asked to decide whether Wsconsin Statutes
chapter 980 requires the dismssal of a pending commtnent
petition when the individual subject to the petition is re-
i ncarcerated because of the revocation of parole or extended
supervision. W hold that the State may proceed with a ch. 980
commtnent after the revocation of a subject individual's parole
or extended supervision. Based on that holding, we conclude
that both of the ch. 980 commtnents at issue in this case are
valid, and therefore affirmthe court of appeals.

By the Court.—Fhe decision of the court of appeals is

af firned.

°2 The Petitioners also submit that an interpretation of
Ws. Stat. ch. 980 that permts simultaneous incarceration and
commtnent violates constitutional protections against ex post
facto | aws. However, although the Petitioners nake this
assertion, their argunent to that effect is underdevel oped,
anopunting to a single briefed paragraph. Therefore, we decline
to address it. State v. Johnson, 2009 W 57, 971, 318
Ws. 2d 21, 767 N.W2d 207.
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163 ANN WALSH BRADLEY, J. (di ssenting). Chapter 980 is
an involuntary commtnent statute. It permts the State to
confine a person indefinitely not as punishment for what that
person has done, but rather based on the person's nental state
and what that person mght do in the future.

64 Since its inception, Chapter 980 has survived multiple
constitutional challenges because commtnment under that chapter
rests on an assessnent of the person's current nental state. A
person can be commtted under Chapter 980 if there is a show ng
that the person is dangerous because of a nental disorder that
makes it likely that the person will engage in future acts of
sexual vi ol ence.

65 The majority wundermnes this bedrock principle of
Chapter 980. It appears to hold that there need not be any
finding that a person is nentally ill or dangerous at the tine
the person is actually conmmtted to an institution for
treatment. Instead, it permts an involuntary commtnent to act
like a detainer that can be executed "at any time" after the
findings of nental illness and dangerousness are nade. Under
the majority's analysis, these findings could have been nmade
nmont hs or even years before the person is actually conmmtted to
the custody of the Departnment of Health Services (DHS) for
treat nent.

166 Because the mjority's interpretation cannot be
squared with the constitution, the statute, or the |egislative

history, | respectfully dissent.
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167 Allowing an involuntary conmtment order to be entered
"at any time" unconstitutionally divorces the findings of nental
illness and dangerousness from the tine the conmtnment 1is
actually "executed." I have previously observed that repeated
| egi slative anendnents which nmade the statute increasingly
punitive threatened the constitutionality of i nvol untary

comm tments under Chapter 980. State v. Rachel, 2002 W 81, 254

Ws. 2d 215, 647 N.W2d 762 (Bradley, J., concurring). Here, it
is not the legislature but rather, it is the ngjority opinion of
this court that further conprom ses the constitutionality of the
statute.

168 The nmmjority determnes that the commitnent orders in
this case are valid based upon its conclusion that a circuit
court is permtted to "enter a commtnent order . . . well
before the sexually violent person [is] released from DOCC
[ Department of Corrections] incarceration.” Mjority op., 139.

69 To reach this conclusion, the mpjority asserts that
the language of the commtnent statute "does not set a tine
period for execution of a commtnent order," id., 128, and does
not explicitly state "when [a] conmm tnent nust commence,” id.,
135. Because the |legislature renoved a provision of the statute
requiring the State to allege in the petition that the person is
within 90 days of discharge or release from DOC custody, id.,
136, the mmjority concludes that the legislature intended to

permt the State to file a petition "at any tine after the
person has been convicted of a sexually violent offense,” id.,

138.
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170 Tagged on to the end of the opinion, after already
arriving at the holding in this case, the npjority states: "W
will coment briefly on the Petitioners' [ constitutional]
argunents for the sake of clarity." 1d., 9155. It appears to
conclude that there is no constitutional infirmty here because
Chapt er 980, in its various iterations, has withstood
constitutional challenges in the past. 1d., 160.

171 Utimately, the mpjority reenploys its statutory
analysis in lieu of any constitutional analysis. It relies on
the fact that the person is nmentally ill and dangerous at the
time the commtnent order is entered in an attenpt to salvage
its constitutionality—even iif the order is not actually

executed (neaning the person is not actually commtted to DHS

custody) until years or even decades |ater. 1d., 158.
|1
172 The majority's interpretation aut hori zes an
unconstitutional result. If the majority were correct that the

statute allowed a commtnent order to be entered "at any tine
after the person has been convicted of a sexually violent
of fense,” this conclusion would singlehandedly underm ne the
constitutionality of Chapter 980. Just last year, we
acknow edged that Chapter 980 "required the State to prove the

i ndi vidual's nmental disorder and dangerousness . . . at the tine

of comm t nent . " State V. West | 2011 W 83, 195, 336

Ws. 2d 578, 800 N W2d 929 (enphasis added). Thi s requirenent
is necessary to avoid violations of due process, ex post facto,

and doubl e j eopardy.
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173 Substantive due process requires that an involuntary
coommitment is based on a person's current nental illness and

danger ousness. Foucha v. Louisiana, 504 U S. 71 (1992); State

v. Post, 197 Ws. 2d 279, 294, 541 N WwW2d 115 (1995). I n
Foucha, the United States Suprenme Court explained that a person
could be involuntarily conmtted "as long as he is both nentally
ill and dangerous, but no longer.”™ 504 US. at 77. It held

"[ K] eepi ng Foucha against his will in a nmental institution is
i nproper absent a determination in civil commtnent proceedi ngs

of current nental illness and dangerousness.™ ld. at 78

(enmphasi s added).

174 Simlarly, to resolve a substantive due process
challenge in Post, we relied on the fact that "Chapter 980
authorizes the civil commtnent of persons, previously convicted

of a sexually violent offense, who currently suffer from a

ment al di sorder that predi sposes themto repeat such acts.” 197
Ws. 2d at 294. "[T]he focal point of conmtnment is not on past
acts but on current diagnosis of a present disorder,” which is

"conceptualized as a clinically significant behavioral or
psychol ogi cal syndrome or pattern that . . . nust reflect a
current state of distress." 1d. at 307, 306. (enphasis added).
175 Additionally, both the United States Suprene Court and
this court have explained that the focus on the person's current
mental state my be necessary to protect an involuntary
commtnment statute from violating the constitutional prohibition

agai nst ex post facto |aws. In Kansas v. Hendricks, the Court

held that a commtnent schenme simlar to Chapter 980 does not
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raise ex post facto concerns because it "permts involuntary
confinenment based upon a determ nation that the person currently
both suffers from a 'nmental abnormality' or ‘'personality
disorder' and is likely to pose a future danger to the public.”
521 U. S. 346, 371 (1997) (enphasis in original).

176 Likewise, in State v. Carpenter, 197 Ws. 2d 252, 274,

541 N.W2d 105 (1995), this court explained that Chapter 980
survived an ex post facto challenge because "[t]he |egislative
aim is not punishnment but regulation of a present situation.”
The Carpenter court's determnation relied on Chapter 980's
focus on "the offender's current nental condition and the
present danger to the public, not punishment.” Id.

177 For simlar reasons, both the Hendricks Court and the
Carpenter court have explained that the focus on a person's
mental state protects an involuntary conmtnent statute from
vi ol ati ng t he constitutional prohi bition agai nst doubl e

j eopar dy. See Hendricks, 521 U S. at 363 ("[T]he confinenent's

duration is . . . linked to the stated purposes of the
commtrment, nanely, to hold the person wuntil his nenta
abnormality no |longer causes him to be a threat to others.");
Carpenter, 197 Ws. 2d at 268 ("[T]he person is entitled to
di scharge as soon as his or her dangerousness or nental disorder
abates."). The crux of this analysis is that an involuntary
comm tment does not constitute a second punishnent for a past
of fense because it is based on the current condition of the

committed person.
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178 The teachings of these cases are clear. To avoid
multiple constitutional infirmties, there must be a finding
that the person suffers from a nental disorder and that he is
dangerous at the time he is commtted. These determ nations
cannot be nade nonths or years in advance of the execution of a
conmmi t ment .

179 The mpjority appears to interpret the statutory text
in a manner that purposefully overlooks this bedrock principle.
It concludes that an involuntary commtnent order can be entered
"at any time after the person has been convicted of a sexually
violent offense” and then "executed" at a |ater date. Majority
op., 1138, 45.

11

80 In addition to being contrary to constitutiona

principles, the mayjority's interpretation is difficult to square

with the |anguage and expressed |egislative intent underlying

Chapter 980. 1In concluding that a circuit court is permtted to
enter a conmtnent order "well before the sexually violent
person [is] released from DOC incarceration," the nmgjority

relies on two premses: (A the fact that the statute does not
explicitly provide when a commtnment nust be executed; and (B)
the inferences it derives from 2005 anendnents to Chapter 980
When carefully exam ned, both fall apart.

81 The first premse falls apart because the nmjority
interprets the statutory provisions in isolation while ignoring
the context set forth in surrounding provisions. Thi s approach

vi ol ates a basic canon of statutory construction. State ex. rel
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Kalal v. Grcuit Court for Dane County, 2004 W 58, 946, 271

Ws. 2d 633, 681 N.W2d 110 (" Cont ext is i nport ant to
meaning. . . . Therefore, statutory language is interpreted in
the context in which it is used; not in isolation but as part of
a whole; in relation to the |anguage of surrounding or closely-
related statutes . . . .").

82 The second prenmse falls apart because the majority
makes i nferences about |egislative intent w thout even exam ning
the legislative history.! Had the nmmjority chosen to exanine,
rather than to guess and infer, it would have discovered that
the relevant 2005 anmendnents to Chapter 980 were neant to

clarify and codify State . Keith, 216 Ws. 2d 61, 573

N.W2d 888 (Ct. App. 1997)—not to permit a conmtnent order to
be entered "at any tine."
A
183 Contrary to the majority's assertions, the |anguage of

Chapter 980, when examned in context, contenplates that a

person will not remain in DOC custody once a petition for
involuntary commtnent has been filed. Instead, the person wll
be transferred to the custody of the DHS. An exam nation of

' The mmjority takes issue wth nmy consultation of

| egislative history. It asserts that ny analysis "is
representative of the precise evil that Kalal was designed to
conbat." Majority op., 128 n.11. In Kalal, however, the court
recogni zed that "[e]xtrinsic evidence of |egislative intent nay
becone rel evant to statutory interpretation in sone
circunstances,” and that one of those circunstances is when

statutory |anguage is anbi guous. 271 Ws. 2d 633, 1144, 50-51.
Anot her circunstance nay be to avoid an unconstitutional
i nterpretation. See id., 163 n.11 (Abrahanson, CJ.,
concurring). Both circunstances are present here.

7
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three separate provisions of Chapter 980 provides this necessary
cont ext .

84 First, the State's decision to file a petition is
generally triggered when the DOC sends notice that a person is
within 90 days of release or discharge. W sconsin Stat.

§ 980. 015(2) provides:

|f an agency with jurisdiction has control or custody
over a person who nay neet the criteria for conmtnent
as a sexually violent person, the agency wth
jurisdiction shall inform each appropriate district
attorney and the departnment of justice regarding the
person as soon as possible beginning 90 days prior to
the applicable date of . . . the anticipated discharge
or release . . . from a sentence of inprisonnment or
term of confinenent in prison that was inposed for a
conviction for a sexually violent offense, from a
continuous term of incarceration, any part of which
was i nposed for a sexually violent offense .

(Enmphasi s added.)

185 Second, t he pl ain | anguage of W s. St at .
§ 980.04 states that upon the filing of a petition, an
incarcerated person wll not be subjected to continued
i ncarceration. Instead, the statute provides that wupon the
filing of a petition, "[i]f the person is serving a sentence of
i mprisonnment, . . . the court shall order that the person be
transferred to a detention facility approved by" the DHS. Ws.
Stat. § 980.04(1).

186 Third, once a commtnent trial has been held and the
person has been determned to be sexually violent, "the court
shall order the person to be commtted to the custody of the
[DHS] for control, care and treatnment until such tine as the

person is no longer a sexually violent person.” Ws. Stat.

8
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§ 980. 06. The court's order "shall specify that the person be
placed in institutional care.” Id.
187 The term "shall" is presuned to be mandatory when it

appears in a statute. State v. Kywanda F., 200 Ws. 2d 26, 33,

546 N . W2d 440 (1996). Neverthel ess, the mmjority appears to
conclude that this statutory mandate is anbi guous. Although the
statute provides that the court shall order the person be
commtted to the custody of the DHS, the majority seizes on the
fact that the |anguage of the statute "does not set a tine

period for execution of a commtnent order,” mjority op., 9128,
and does not explicitly state "when [a] commtnent nust
commence, " id., 135.

188 It is true that Ws. Stat. § 980.06 does not
explicitly say that the court shall order the person to be
"imedi ately" conmitted to the custody of the DHS. It is also
true that the statute does not say that the court shall order
the person to be commtted to the custody of the DHS within a
certain nunber of days of the entry of a conm tnent order.

189 Nevertheless, the |anguage of the statute is to be
read in context—n light of the surrounding sections of Chapter

980, set forth above. It also nmust be read in light of court
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deci sions about the constitutionality of involuntary conmtnents
general |y and Chapter 980 in particular.?

190 When read in this light, any anbiguity about when a
commi t ment nust comence fades away. A commitnent nust comrence

once the person has been committed as a sexually viol ent person.

To allow a conmitnent to act as a detainer to be executed at
sone |later date conprom ses the bedrock principle of a Chapter
980 comm tment—that it is based on the current condition of the
person who i s conmtted.
B
91 To bolster its wunconstitutional conclusion that the

State may file a petition for conmtnment "at any tine after the
person has been convicted of a sexually violent offense,” the
maj ority conmpares the previous version of the statute with the
version that exists today. It draws inferences about the
| egislature's intent by isolating two discrete anmendnents
ushered in by 2005 Ws. Act 434 wthout examning its
acconpanyi ng | egislative history.

192 The majority poi nts to f or mer W s. St at .
§ 980.02(2)(ag) (2003-04), which provided that a petition for

commtrment must allege that "[t]he person is within 90 days of

di scharge or release . . . from a sentence that was inposed for

2 As set forth above, the constitution requires that the
State must carry its burden of proving that the person is both
mentally ill and dangerous. Foucha v. Louisiana, 504 U S. 71,
80 (1992). This constitutional requirenment is codified in Ws.
Stat. 8§ 980.01(7), which defines a "sexually violent person,” in
part, as a person "who is dangerous because he or she suffers
froma nental disorder that makes it likely that the person wll
engage in one or nore acts of sexual violence."

10
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a conviction for a sexually violent offense.” \Wien the statute
was anended in 2005, the legislature repealed that subsection
and created subsection 980.02(1n), which reads: "A petition
filed under this section shall be filed before the person is
rel eased or discharged.” 2005 Ws. Act 434, 88 82, 83.

193 The phrase "[b]lefore the person is released or
di scharged” could be interpreted differently by reasonably well -

i nformed persons. It could be interpreted to nean at any tine

before the person is released or discharged, as the nmgjority
asserts. O, when read in context wth the surrounding
statutes, it could be interpreted to nmean shortly before the

person is rel eased or discharged. See infra., {83.

194 The mpjority does not acknow edge this anbiguity, and
it sees no need to examne the relevant |egislative history.
Instead, it leaps to the conclusion that the legislature plainly
intended to "extend[] the possible time for the filing of ch.
980 comm tnent petitions" so that "a circuit court could enter a
conmmi tnment order under 8§ 980.06 well before the sexually violent
person was released from DOC incarceration.” Majority op.
1138, 39.

195 The mmjority's conclusion would represent a dramatic
departure from the prior version of the statute, in which the
petition could not be filed until the person was within 90 days
of release. It would also be a dramatic departure from how
Chapter 980 had previously been described in decisions of

W sconsin courts. See, e.g., Keith, 216 Ws. 2d 61. When |

11
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review the relevant legislative history, | see no indication
that the 2005 anendnents intended to usher in such a change.

196 If the bill was intended to change Chapter 980 as
dramatically as the mmjority asserts, this significant change
surely would have been highlighted in the portions of the
| egislative history that described the bill. It is not.

197 If the majority's interpretation is correct, then the
significant change ushered forth by the 2005 anendnent entirely
evaded the attention of the Legislative Council staff nenbers
who were in charge of drafting the bill and the Joint
Legislative Council that reconmmended the neasures to the
| egi sl ature. None of the nunmerous docunents drafted by the
Legi slative Council or the Joint Legislative Council to explain
the "key provisions" of the bill mentions that it changes the
law to allow a person to be commtted "at any tinme after the

person has been convicted of a sexually violent offense."® See,

3 The portion of the Joint Legislative Council's Report to
the Legislature which discusses the anendnents to Ws. Stat.
§ 980.02, the section of Chapter 980 which addresses comm tnent
petitions, provides:

Commencenent of Conmi tment Proceedi ngs

Under current law, if an agency wth jurisdiction
(i.e., the agency wth the authority or duty to
release or discharge the person) has control or
custody over a person who may neet the criteria for
commtnment as an SVP, the agency nust inform each
appropriate district attorney (DA) and DQJ regarding
the person as soon as possible beginning three nonths
prior to the applicable date of the following: (1) the
anticipated discharge from a sentence, anticipated
release on parole or extended supervi sion, or
anticipated release from inprisonnent of a person who
has been convicted of an SVO (2) the anticipated
release from a secure juvenile facility of a person
12
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e.g., Wsconsin Legislative Council Report to the Legislature,

Special Committee on Sexually Violent Persons Commtnent (Sept.
9, 2005) , avai l abl e at
http://1egis.w sconsin.gov/lc/commttees/study/ 2004/ SVPC/ fil es/R
L 05 08 _svpc. pdf; Menorandum from Ronal d Skl ansky, Senior Staff

Attorney at the Wsconsin Legislative Council, to Menbers of the

adj udi cated delinquent on the basis of an SVO or (3)
the termnation or discharge of a person who has been
found not guilty of an SVO by reason of nental disease
or defect.

Under the bill, for persons under a sentence, the
agency nust informthe DA and DQJ regarding the person
as soon as possible beginning 90 days before the date
of the anticipated discharge or release on parole or
ext ended supervision, or otherwise, from a sentence of
i mprisonnment or term of confinenment in person that was
i nposed for a conviction for an SVO from a continuous
term of incarceration, any part of which was inposed
for an SVO, or from a prison placenent under the
i ntensive sanctions program any part of which was
imposed for an SVO. . . . The DA and DQJ nust al so be
notified of the anticipated release on parole or
di scharge of a person commtted under ch. 975, Stats.
(the sex crimes chapter in effect prior to the
creation of ch. 980), for an SVO

Filing a Conm tnent Petition

Under current law, DOJ may file a petition to conmt a
person as an SVP at the request of the agency with the
authority or duty to release or discharge the person

If DQJ does not file a petition, the DA for the county
in which the person was convicted, adj udi cat ed
del i nquent, or found not guilty by reason of insanity

or nmental disease, defect, or illness, or the county
in which the person wll reside, my file the
petition. The bill specifies that the DA of the

county in which the person is in custody nmay also file
the petition; a juvenile court does not have
jurisdiction over a petition involving a child; and
filing fees are el i m nat ed.

13
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Special Committee on Sexually Violent Person Commtnents (Sept.
13, 2004) , avai |l abl e at
http://1egis.w sconsin.gov/lc/commttees/study/ 2004/ SVPC/ i ndex. h
tm

198 The reason for renoving Ws. Stat. § 980.02(2)(ag)
(2003-04) and creating sub. (1m is revealed by examning this
| egislative history. Both changes were part of a |arger package
of anmendnents that were enacted to renpbve the anbiguity in
former Ws. Stat. 8 980.02(2)(ag) that had been identified by
the court of appeals in State v. Keith, 216 Ws. 2d 61.

199 1In Keith, the defendant served consecutive sentences
for first-degree sexual assault, second-degree sexual assault,
and fourth-degree sexual assault. On the day before he was
scheduled to be released, the State filed a Chapter 980 petition
for his conmtnment as a sexually violent person.

1100 Keith asserted that the court lacked jurisdiction to
commt him In support of this argunent, he relied on Ws.
Stat. 8§ 980.02(2)(ag), which provided that a petition nust
allege that the person was "within 90 days of discharge or
release . . . from a sentence that was inposed for a conviction
for a sexually violent offense.” Because Keith was serving only
a sentence for fourth-degree sexual assault at the tinme of his
rel ease, and because that offense does not qualify as a sexually
violent offense, Keith argued that the petition nust be
di sm ssed.

1101 The court of appeals disagreed. It concluded that the

| anguage of sub. (2)(ag) was anbiguous because it failed to

14
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address how consecutive sentences should be treated. 1d. at 70.
Utimately, it concluded that the petition was tinely because
Keith's three consecutive sentences should be treated as one
continuous sentence for purposes of determning whether the
petition had been tinely filed under sub. (2)(ag). It stated:
“"[T]here is absolutely no indication that the |egislature
intended to predicate ch. 980 proceedings on whether a sexually
violent offense was the |ast sentence ordered in a string of
consecutive sentences.” 1d. at 72.

1102 The | egi sl ative hi story i ndi cat es t hat t he

| egislature's intent in renoving sub. (2)(ag) was to renove the

anbiguity identified in Keith—not to permt a petition to be

filed "well before the sexually violent person [is] released
from DOC incarceration.” At the sane tinme the legislature
renoved sub. (2)(ag), it anended the notice statute, Ws. Stat.

§ 980.015(2)(a), to codify the precise |anguage from Keith and

ensure that notice would be sent within 90 days of discharge or
release "from a continuous term of incarceration, any part of
which was inposed for a sexually violent offense.” See 2005
Ws. Act 434, § 75; Keith, 216 Ws. 2d at 71.

1103 That the legislature renmnoved sub. (2)(ag) for the

purpose of omtting the anbiguity identified in Keith is

supported by the docunents produced by the Legislative Council
and by the testinony considered by the Special Conmittee on
Sexual |y Violent Persons Conmtnent. As a nmeno witten by the
Legislative Liaison to the Public Defender's Ofice explains,

the anmendnent to the procedure for comencing a petition

15
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"codifies State v. Keith and clarifies the law." Menorandum by

Krista Gnger, Wsconsin State Public Defender Legislative
Li aison, to Menbers of the Special Commttee on Sexually Violent
Person Commitnents at 2 (Jan. 31, 2005).
IV
1104 As described above, the majority's conclusion is not
notivated by constitutional requirenents, the |anguage of the
statute, or the relevant |egislative history. Rat her, the

majority's conclusion appears to be notivated by a policy

concern.
1105 Instead of constitutional analysis, it substitutes
enoti onal appeal. The nmgjority posits that its interpretation

is necessary to prevent sexually dangerous persons from evadi ng

commtnment and being released into the comunity. It asserts
that "release from custody of an individual still considered
dangerous” is inconpatible with the goal of protecting the

public, majority op., 131, and that its conclusion is necessary
to "allow] the State to retain control of sexually violent
persons rather than releasing themas a result of their own bad
behavior," id., 149.

7106 No one wants sexually violent people who are dangerous
to be released into the streets. Li kewi se, no one wants
sexually violent people to avoid being held accountable for
their bad behavior. Yet, no one should allow this court to
ignore its obligation to examne and apply the constitutional
requirenents. The mpjority's failure to do so here conpromn ses

the constitutionality of Chapter 980.

16
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1107 Accordingly, | respectfully dissent.
1108 | am authorized to state that CH EF JUSTICE SH RLEY S.
ABRAHAMSON j oi ns this dissent.

17
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