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STATE OF W SCONSI N ) I N SUPREME COURT

In re the Petition of Country Side Restaurant,
Inc. for the Clerk of the Grcuit Court of

W nnebago County to Accept a Portion of an
Awar d of Danmages Made by the DOT on 10/09/08
for Property located at 1145 Abraham Lane,

Gshkosh, W:
FI LED
The Lamar Conpany, LLC, d/b/a Lamar Qut door
Adverti sing, MAY 4, 2012
Petitioner-Appel | ant-Petitioner, Diane M Frengen

Clerk of Supreme Court
V.

Country Side Restaurant, Inc.,

Respondent - Respondent .

REVI EW of a decision of the Court of Appeals. Reversed and

cause renmanded.

11 ANNETTE KI NGSLAND ZI EGLER, J. This is a review of an

unpubl i shed decision of the court of appeals, Lamar Co., LLC v.

Country Side Restaurant, Inc., No. 2010AP2023, unpublished slip

op. (Ws. C. App. May 25, 2011), that affirnmed an order by the
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W nnebago County Circuit Court! disbursing to Country Side
Restaurant, Inc. (Country Side) $120,000 on deposit wth the
Clerk of the Crcuit Court of Wnnebago County.

12 Pursuant to its power of em nent domain, the Wsconsin
Departnent of Transportation (DOT) acquired a 76,628 square foot
parcel of |and owned by Country Side, a portion of which Country
Side |l eased to the Lamar Conpany, LLC (Lamar) for the purpose of
constructing and maintaining a billboard. As conpensation for
the taking, the DOT issued to Country Side and Lamar an award of
damages totaling $2,000,000. Country Side and Lamar agreed that
all proceeds would be transferred to Country Side, save for
$120,000 deposited with the Cerk of the Circuit Court of
W nnebago County for eventual distribution. Thereafter, Lamar
applied for and received from the DOl a relocation paynent of
$83, 525.

13 Country Side and Lamar were unable to agree on a
di vision of the $120,000. Consequently, Lamar filed a claimfor
partition, seeking the full anpbunt on deposit, plus interest.
Country Side responded by petitioning the circuit court for an
order disbursing to Country Side the full anpbunt on deposit,
pl us interest.

14 The circuit court granted Country Side's petition and
ordered the $120,000 to be disbursed to Country Side. The
circuit court determned that the DOl had already justly

conpensated Lamar for the value of its billboard and that Lamar

! The Honorabl e Karen L. Seifert presided.
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had lost its right to seek a share of the award of danmages
issued to Country Side and Lamar by failing to join in Country
Side's appeal of the award. The court of appeals affirned,
t hough on slightly different grounds.

15 We granted Lamar's petition for review and now reverse
the decision of the court of appeals and remand the cause to the
circuit court for further proceedings consistent wth this
opi ni on.

16 W hold that Lamar has not lost its right to seek a
share of the award of damages issued to Country Side and Lamar,
and therefore, the circuit court inproperly dismssed Lamar's
claimfor partition. First, we conclude that Lamar did not |ose
its right to seek a share of the award of danmages by failing to
join in Country Side's appeal of the award. Second, we concl ude
that Lamar did not lose its right to bring a claimfor partition
by accepting paynent from the DOT for relocation expenses. The
DOT's paynent for Lamar's relocation expenses is distinct from
the DOT's award for the fair market value of the property taken.
Lamar has a right to seek both.

| . FACTUAL BACKGROUND AND PROCEDURAL POSTURE

M7 In Cctober 2008, as part of its plan to reconstruct
H ghway 41, the DOT acquired a 76,628 square foot parcel of |and
| ocated in Oshkosh, Wsconsin and owned by Country Side.
Country Side had |eased a portion of its property to Lamar for
the purpose of constructing and maintaining a billboard. The

ten-year |ease conmmenced on April 1, 2006, and provided for an
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annual rent of $5,400, payable in nonthly installnments of $450.
Lamar's billboard was permtted by the DOT. 2

18 The DOT's jurisdictional offer® was issued to both
Country Side and Lamar and listed a purchase price of
$2, 000, 000. The purchase price was allocated as $1, 934,900 for
"Loss of land, including inprovenents and fixtures actually
bei ng acquired" and $65, 100 for "Qther: Sign."

19 In his June 12, 2008, report, the DOI's appraiser,
James Norby (Norby), clarified that $65,100 was the value of the
permtted sign site, as opposed to the value of the billboard
structure: "The purpose of the permtted sign site valuation is
to determne the contributing value of the permtted sign site.
The billboard structure is owned by Lamar Conpanies. Therefore,
it is not included in this valuation. The |and occupied by the

structure is owned by [Country Side]."

2 By order dated Cctober 25, 2011, we granted the DOT's
nmotion to take judicial notice of Lamar's permt.

3 See Ws. Stat. § 32.05(3) (2009-10). Al'l subsequent
references to the Wsconsin Statutes are to the 2009-10 version
unl ess ot herw se i ndi cat ed.

Notice to the property owner of a jurisdictional offer is a
jurisdictional requisite for the condemmor to proceed in
condemat i on. Ws. Stat. § 32.05(4). Pursuant to § 32.05(3),
notice of a jurisdictional offer has eight necessary conponents,
including, inter alia, a brief statenent of the nature of the
project for which the property is intended to be acquired, a
description of the property and the interest therein sought to
be taken, the proposed date of occupancy, and the amount of
conpensati on of fered.
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10 The valuation of the permtted sign site was conpl eted
by Ronald Borree (Borree), also of the DOI, and attached to
Norby's report as an addendum Borree valued the permtted sign
site at $65,000 and val ued the billboard structure at $65, 079.

11 On Cctober 15, 2008, the DOTI issued to Country Side
and Lamar an award of damages® totaling $2,000,000. By a single
check dated COctober 9, 2008, the DOl paid to Country Side and
Lamar $1, 985, 785.51, or $2,000,000 |ess $14,214.49 in prorated
t axes. >

12 On Novenber 7, 2008, Country Side petitioned the
circuit court to accept deposit of $120,000 for the benefit of
Country Side and Lamar, pursuant to Ws. Stat. § 32.05(7)(d).
Counsel for Country Side averred that Country Side and Lamar had
agreed to transfer to Country Side all but $120,000 of the award
of damages. The parties requested the circuit court to accept
deposit of the remaining $120,000 for eventual distribution by
court order.

13 The circuit court granted Country Side's petition and
ordered the $120,000 to be deposited with the clerk.

114 On  Decenber 5, 2008, pur suant to Ws. Stat.
8§ 32.05(11), Country Side appealed to the «circuit court,
chal | engi ng the adequacy of the $2, 000, 0000 award of damages.®

* See Ws. Stat. § 32.05(7).

5 See Ws. Stat. § 32.05(7)(d).

® Country Side's appeal under Ws. Stat. § 32.05(11), which
has since been dism ssed, is not before us.



No. 2010AP2023

15 Lamar did not join in Country Side's appeal. However,
by letter dated July 16, 2009, counsel for Lamar submtted to

the DOI, inter alia, a conpleted "Relocation Caim— Application

and Rel ease" Form DT1527 (Form DT1527) and a "Paynent Schedul e
Summary Wor ksheet" (Wrksheet), claimng $83,525 in relocation
expenses associated with its billboard.” By signing Form DT1527,
Lamar "agree[d] to accept the ampbunts as paynent in full for the
itenms clainmed, and release the [DOIl and any public body, board
or comm ssion acting in its behalf, fromany and all clains for
damages arising through this project, for the listed itens for
which an anount is clained.” As detailed by the Wrksheet, the
cl ai med anmount of $83,525 consisted of $75,175 for the in-place
value of the billboard, i.e. the cost to build the billboard
new, $2,500 for relocation expenses; and $5,850 for take-down
cost. The Worksheet was signed by representatives from both
Lamar and the DOT and contained the followng release: "The
rei mbursenent stated on this worksheet has been reviewed and
agreed to by both parties. The sign owner or representative, by
signing this docunent, waives any right to future clains for
damage or loss involving this sign."

116 Sometine thereafter, Lamar's counsel contacted the DOT
to inquire about recovering the value of its billboard. In a

letter dated Septenber 22, 2009, the DOI, through Assistant

" By order dated January 24, 2012, we granted the DOT's
nmotion to take judicial notice of the July 16, 2009, letter from
Lamar's counsel to the DOT and the attached Form DT1527 and
Wor ksheet .
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Attorney General Kathleen M Batha (Attorney Batha), responded
by advising Lamar that only the value of the sign site, not the
value of the structure itself, was included wthin the

$2, 000, 000 award of danmmages:

The $2 million paynent to Country Side and Lamar

covers all interests in the value of the sign site
For exanple, if you have a claim for |easehold val ue
or permt value, etc., you wll need to seek
satisfaction from Country Side. The sign structure

itself is treated as a tenant's fixture which is not
included in the paynent that has been nade.

Attorney Batha noted, however, that Lamar was entitled to
"nmovi ng expenses or depreciated reproduction cost under [Ws.
Admi n. Code COWM § 202.64 (Mar. 1997)]."% Enclosed with Attorney
Batha's letter was a copy of Form DT1527

117 Country Side and Lamar were unable to agree on a
division of the $120,000 on deposit with the clerk of the
circuit court. Consequently, on Novenber 4, 2009, Lamar filed a
claim for partition under Ws. Stat. 88 32.05(9)(a)3. and
820. 01, seeking the full amount on deposit, plus interest.
Lamar contended that it was entitled to the fair market val ue of
its billboard and the bundle of rights that acconpany it.

18 In response, on Novenber 10, 2009, Country Side
petitioned the circuit court for disbursenent of the $120,000 to
Country Side. In support of its petition, Country Side argued
that the $65,100 allocated to the sign in the jurisdictional

offer was the value of the permtted sign site which was owned

8 All subsequent references to the Wsconsin Adnministrative
Code are to the March 1997 version unl ess otherw se indicated.
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by Country Side and in which Lamar had no interest. By
contrast, Country Side alleged, Lamar owned and was entitled to
conpensation only for the billboard itself. Country Side
mai nt ai ned that Lamar had al ready been conpensated for the val ue
of the billboard, plus relocation expenses, through Lamar's
recei pt of $83, 525.

19 The circuit court agreed and ordered the $120,000 to
be disbursed to Country Side, thereby dismssing Lamar's claim
for partition. Noting that Lamar did not join in Country Side's
appeal of the award of damages, the circuit court determ ned
that any right to the value of the permtted sign site bel onged
to Country Side. According to the circuit court, Lamar had
already "nmade [its] deal with the DOI" for the value of the
bi || board and the costs of renoval and rel ocation.

20 Lamar appealed, and the court of appeals affirned,
t hough on slightly different grounds. Lamar, No. 2010AP2023,
unpubl i shed slip op. Cting this court's decision in Vivid,

Inc. v. Fiedler, 219 Ws. 2d 764, 580 N W2d 644 (1998), the

court of appeals concluded that Ws. Stat. § 84.30(8)° provides

® Wsconsin Stat. § 84.30(8), "Agreed Price," provides:

Conmpensation required wunder subs. (6) and (7)
shall be paid to the person entitled thereto. If the
departnment and the owner reach agreenent on the anount
of conpensation payable to such owner in respect to
any renoval or relocation, the departnent nmay pay such
conpensation to the owner and thereby require or
termnate the owner's rights or interests by purchase.
| f the department and the owner do not reach agreenent
as to such amount of conpensation, the departnent or
owner may institute an action to have such
conpensati on determ ned under s. 32.05.

8
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the exclusive renedy for the taking of Lamar's property. Lamar,
No. 2010AP2023, wunpublished slip op., 119-15. The court of
appeal s determ ned that by signing the Wrksheet, Lanmar reached
an agreenent with the DOT on the anount of conpensation payable
to Lamar pursuant to 8 84.30(8) and thus lost its right to bring
future clainms for conpensation under Ws. Stat. 8§ 32.05. 1d.,
1912- 15.

21 Lamar petitioned this court for review, and the DOl
nmoved for leave to file an amcus curiae brief in support of
Lamar's petition for review By order dated October 25, 2011,
we granted both the DOI's notion and Lamar's petition for
revi ew.

1. STANDARD OF REVI EW

22 The principal issue before us is whether the circuit
court properly granted Country Side's petition for disbursenent
of the $120,000 to Country Side and thus properly dismssed
Lamar's claim for partition under Ws. Stat. 88 32.05(9)(a)3.
and 820. 01. In order to resolve that issue, we nust determ ne
whet her Lamar lost its right to seek a share of the award of
damages issued to Country Side and Lamar either by failing to
join in Country Side's appeal of the award, as the circuit court
concl uded, or by signing the Wrksheet, as the court of appeals
concl uded. Resolution of these questions involves the
interpretation and application of Ws. Stat. 88 32.05 and 84. 30.
Statutory interpretation and application are questions of [|aw

that we review de novo while benefitting from the analyses of
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the court of appeals and circuit court. Heritage Farns, Inc. v.

Markel Ins. Co., 2012 W 26, 724, 339 Ws. 2d 125, _ Nw2d _ .

[11. ANALYSI S

123 We conclude that Lamar has not lost its right to seek
a share of the award of damages issued to Country Side and
Lamar, and therefore, the circuit court inproperly dismssed
Lamar's claim for partition under Ws. Stat. 88 32.05(9)(a)3.
and 820. 01. We begin in Part A by providing the framework for
determ ning just conpensation when, as here, the governnent
acquires real property jointly held by the ower of a permtted
bill board and the owner of the underlying |and. In Part B, we

apply that franework nore particularly to the instant case.

10
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A

24 Pursuant to both the Takings CCause of the Fifth
Amendnent of the United States Constitution and Article |,
Section 13 of the Wsconsin Constitution, private property shall
not be taken for public use wthout just conpensation. u. S
Const. amend. V;!® Ws. Const. art. I, § 13.* In this case, it
is undisputed that the DOT took for public use a parcel of |and
owned by Country Side and was thus required to provide just
conpensation therefor. It is further wundisputed that since
April 1, 2006, Country Side had |eased a portion of its property
to Lamar for the purpose of constructing and maintaining a
billboard and that such billboard was pernitted. ' Under
Wsconsin law, a |lessee of nobre than one year is considered a

joint owner of the |eased property. See Redevel opnent Auth. of

Green Bay v. Bee Frank, Inc., 120 Ws. 2d 402, 410-11, 355

N.W2d 240 (1984); WMaxey v. Redevel opnent Auth. of Racine, 94

10 The Takings Clause of the Fifth Amendment of the United
States Constitution, made applicable to the States through the
Fourteenth Anmendnent, see Lingle v. Chevron U S A Inc., 544
U S 528, 536 (2005) (citing Chicago, Burlington & Quincy R R
Co. v. Cty of Chicago, 166 U S. 226 (1897)), provides that
private property shall not "be taken for public use, wthout
j ust conpensation.”

1 Article 1, Section 13 of the Wsconsin Constitution
provides that "[t]he property of no person shall be taken for
public use without just conpensation therefor.” See also 260 N.
12th St., LLC v. DOI, 2011 W 103, 9143, 338 Ws. 2d 34, 808
N.W2d 372; E-L Enters., Inc. v. MIlwaukee Metro. Sewerage
Dist., 2010 W 58, 121, 326 Ws. 2d 82, 785 N. W2d 409.

12 See supra note 2.

11
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Ws. 2d 375, 387-88, 288 N.W2d 794 (1980). Consequently, for
purposes of condemation law, "[i]t is well settled that a
| essee has a property interest; and, when that interest is
conpletely taken by a condemming authority, the |essee is
entitled to conpensation.” Id., 94 Ws. 2d at 400; see also

Cty of MI|waukee Post No. 2874 Veterans of Foreign Wars of the

U S. v. Redevel opnent Auth. of M| waukee, 2009 W 84, 1936, 319

Ws. 2d 553, 768 N W2d 749. Moreover, this court has already
determined that a billboard permt, which confers a right or
privilege to erect and operate a billboard on a designated piece
of land, <constitutes an interest in real property. Adans

Qut door Adver., Ltd. v. Gty of WMudison, 2006 W 104, 113, 64,

294 Ws. 2d 441, 717 N.W2d 803; see also Jill S. Gelineau,

Valuation of Billboards in Condemmation, 19 Prac. Real Est.

Law., July 2003, at 23, 25 (explaining that a billboard owner's
property interest may include three elenents: a |eased or fee
interest in the land; an ownership interest in the billboard
itself; and an interest in the permt that makes the billboard
| egal ). Accordingly, in this case, there is no question that
Lamar is entitled to just conpensation: its property interest,
derived from both its |lease and permt, was conpletely taken by
the DOT by virtue of the DOI's acquisition of the |land on which
Lamar's bill board was | ocat ed.

125 Wsconsin Stat. 8 32.09 outlines the rules governing
the determ nation of just conpensation. In the case of a total
taking, like in this case, "the condemmor shall pay the fair
mar ket value of the property taken and shall be liable for the

12
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items in s. 32.19 if shown to exist." 8 32.09(5)(a); see also

260 N. 12th St., LLC v. DOI, 2011 W 103, 9146, 338 Ws. 2d 34,

808 N.W2d 372; Vivid, 219 Ws. 2d at 780 (lead op.). | ncl uded
within the additional itenms payable under Ws. Stat. 8§ 32.19 are
relocation paynments. 8§ 32.19(3). As indicated by the
| egislature's use of the conjunctive word "and" in Ws. Stat.
8§ 32.09(5)(a), the condemor's paynent of the fair market val ue
of the property taken is distinct fromthe condemor's liability
for relocation paynents under Ws. Stat. § 32.19(3). See al so

City of Racine v. Bassinger, 163 Ws. 2d 1029, 1037 n.6, 473

N.W2d 526 (Ct. App. 1991). |If relocation expenses are shown to
exist, the property owner is entitled to both the fair market
val ue of the property taken and relocation paynents. W discuss
these in turn.
1. Fair Market Value of the Property Taken

126 Fair market value is defined as "the anmount for which
the property could be sold in the market on a sale by an owner
wlling, but not conpelled, to sell, and to a purchaser wlling

and able, but not obliged, to buy." 260 N 12th St., 338

Ws. 2d 34, 947 (internal quotations omtted). The formula is
no different when determning the value of a billboard: "'Fair
mar ket value, as in any other type of case, is ordinarily
measured as the price that the aggregate asset—the |ease,
permt and sign—would bring in the marketplace in a voluntary
sale to a know edgeable buyer, considering all rel evant

factors.'" Vivid, 219 Ws. 2d at 780 (lead op.) (quoting 8A

13
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Ni chols on Em nent Domain 8 23.04[1], at 23-47 (3d ed. 1997));

see al so Adans Qutdoor Adver., 294 Ws. 2d 441, 988.

127 As this court has recognized, the value of a billboard

is derived largely fromthe billboard' s location. Adans CQutdoor

Adver., 294 Ws. 2d 441, 4985; Vivid, 219 Ws. 2d at 781 (lead
op.); see also GCelineau, supra, at 27 (observing that
"[l]ocation is of prime inportance to all real estate assets,”
which is "equally true of the interests in outdoor advertising
si gnboards"). Indeed, "a billboard along a heavily traveled
interstate highway can command a nuch greater price for the
display of advertising than a billboard in a residential

nei ghbor hood." Adans Qutdoor Adver., 294 Ws. 2d 441, 985. The

value of the location, in turn, drives the value of the
| easehol d; sinply stated, "[t]he better the |ocation, the higher
the rent."” Vivid, 219 Ws. 2d at 804 (Bradley, J.,
concurring).®®  Likewi se, because a billboard pernit is valid
only for a designated l|location and thus term nates once the
billboard is noved, the primary value of a billboard permt
appertains to the value of the designated | ocation. Adans

Qut door Adver., 294 Ws. 2d 441, 4985; see also Celineau, supra,

at 27 ("A billboard permt only provides for a specific
| ocation, and relocation requires a new permt for the different

| ocation. Moreover, billboard value is site-specific. The sane

13 Justice Bradley's concurring opinion in Vivid, Inc. V.
Fiedler, 219 Ws. 2d 764, 580 N.W2d 644 (1998), constitutes the
majority opinion wth respect to the methods of wvaluing
bi | | boar ds.

14
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sign structure will have much nore value next to a major highway
as conpared to a site a fewmles fromthe highway.").

128 When, as here, the property condemmed is held by
multiple owners, the condemor is generally required to value

the property according to the "unit rule.” See Cty of

M | waukee Post No. 2874, 319 Ws. 2d 553, 9139-41; Spiegel berg

v. State, 2006 W 75, 915, 291 Ws. 2d 601, 717 N W2d 641.
Pursuant to the unit rule, the condemmor "provides conpensation
by paying the value of an undivided interest in the property

rather than by paying the value of each owner's partial

interest.” Cty of MIwaukee Post No. 2874, 319 Ws. 2d 553,
139. In other words, the condemor "determ nes the fair market
value as if only one person owned the property.” 1d. \Wen that

value is determ ned, the condemmor nakes a single paynent which

is then apportioned anong the multiple owners. ld.; see also

Maxey, 94 Ws. 2d at 401 ("[C] ondemation awards shoul d be based
on the value of the property as a whole as if there were only
one owner, and it is only after there is a determ nation of the
taken property's total value that it is apportioned anong the
various interests in the property."). In Wsconsin, acceptance

of the unit rule is "beyond question.” Geen Bay Broad. Co. V.

Redevel opnent Auth. of Geen Bay, 116 Ws. 2d 1, 11, 342

N.W2d 27 (1983). The unit rule helps to ensure that
conpensation is just both to the owners of the property taken

and to the public that nust pay the bill:

The unit rule 1is designed to protect the
interests of the condemmor and not to protect the

15
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interests of a condemmee. The condemmees,
i rrespective of their i nterests, are i ndeed
constitutionally entitled to just conpensation, but
contracts between the owners of different interests in
the land should not be permtted to result in a tota
sum which is in excess of the whole value of the
undi vi ded f ee.

Id.; see also City of MIwaukee Post No. 2874, 319 Ws. 2d 553,

150.
2. Relocation Paynents

129 The legislature has expressly declared that it is in
the public interest to fairly conpensate those persons displ aced
by any public project by paying for not only the property
acquired but also other |osses described in Ws. Stat. § 32.19
See 8§ 32.19(1). Rel ocati on expenses are anong the |osses
described in § 32.19. See § 32.19(3). Section 32.19(3)

provi des, in pertinent part:

Any condemmor which proceeds with the acquisition
of real and personal property for purposes of any
project for which the power of condemation may be
exercised, or wundertakes a program or project that
causes a person to be a displaced person, shall make
fair and reasonable relocation paynents to displaced
persons, business concerns and farm operations .

Rel ocation paynents under 8§ 32.19(3) are required for the
followng: the actual and reasonable expenses of noving the
di spl aced person and his or her famly, business or farm
operation, including his or her personal property; the actual
direct losses of tangible personal property as a result of
nmovi ng or discontinuing a business or farm operation; the actual

reasonabl e expenses in searching for a replacenment business or

16
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farm operation; and the actual reasonabl e expenses necessary to
reestablish a business or farmoperation. 8§ 32.19(3)(a).

130 The standards for providing relocation paynents under
Ws. Stat. 8 32.19(3) are outlined nore specifically in Ws.
Admi n. Code Ch. COW 202.'* Wsconsin Admin. Code COWMM § 202.001
reiterates that relocation paynents are distinct from paynent
for property acquired: "Paynments required by this chapter do not
affect any right to seek conpensation specified in ss. 32.01
t hrough 32.18 and 32.28, Stats.” In addition, relevant to this
case, Chapter COW 202 includes a section specific to outdoor
advertising signs. Wsconsin Admn. Code COW 8§ 202.64(1)
expressly provides that the displacing agency "shall pay a
person displaced from an outdoor advertising sign for actual
nmoving and related expense, direct loss of tangible personal
property, and the actual expense in searching for a replacenent
site .

B

131 The above framework is consistent with the DOI's

conduct throughout this case. That Lamar had an interest in the

property taken and was thus entitled to just conpensation was

Y4 Effective July 1, 2011, the legislature elimnated the
Departnent of Conmerce and transferred its functions to various
other state agencies. See 2011 Ws. Act 32. Rel evant to this
case, the Departnment of Comrerce's functions under Ws. Stat.
8§ 32.19 were transferred to the Departnent of Adm nistration.
See id., 8§ 923-932. As a result, in Decenber 2011, pursuant to
its authority under Ws. Stat. 8§ 13.92(4)(b)1l., the Legislative
Ref erence Bureau renunbered Ws. Admn. Code Ch. COW 202 as
Ws. Admin. Code Ch. ADM 92. See 672 Ws. Admn. Reg. 31 (Dec.
31, 2011).

17
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recogni zed by the DOT through its jurisdictional offer and award
of danmages. The DOT issued a single jurisdictional offer of
$2,000,000 to both Country Side and Lamar, expressly
acknow edgi ng that both Country Side and Lamar "own an interest”
in the parcel of real property being acquired. Li kew se, the
DOT issued a single award of damages of $2,000,000 to both

5

Country Side and Lamar,!® expressly acknow edging that both

9n its brief in response to the DOTl's amcus curiae
brief, Country Side raises for the first time the issue of
whet her Lamar has standing in this case, given the fact that
"Lamar Advertising of MIlwaukee" was the entity named in the
award of damages. As a general rule, we will not consider for
the first time on appeal an issue not raised in the circuit
court, particularly when, as here, the issue is undevel oped and
i nvol ves questions of fact not brought to the circuit court's
attention. See Wrth v. Ehly, 93 Ws. 2d 433, 443-44, 287
N. W2d 140 (1980).

In that sanme brief, relying on Ws. Stat. § 32.05(3) and
(7), Country Side also argues for the first tinme that Lamar does
not have a right to the award of damges because only those
parties with an interest "of record” have a right to be naned in
the jurisdictional offer and award of damages, and Lamar's | ease
was never recorded. W disagree.

Wsconsin Stat. 8 32.05(3) provides, in relevant part, that
the "[c]ondemor shall send to the owner, or one of the owners
of record, . . . a notice [of the jurisdictional offer]."
(Enmphasi s added.) The plain language of § 32.05(3) indicates
that the condemmor s required to send notice of the
jurisdictional offer to either "the owner"™ of the property "or
one of the owners of record.”" In other words, 8§ 32.05(3) "does
not require that service of jurisdictional offer and notice of
heari ng nust be nmade only on an 'owner of record.’ Service on
the 'owner of record is nerely one of two alternatives." Area
Bd. of Vocational, Technical & Adult Educ., Dist. No. 2 .
Saltz, 57 Ws. 2d 524, 204 N.W2d 909 (1973).
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Country Side and Lamar "have an interest" in the parcel of real
property being acquired. Finally, the DOl issued a single
check, namng both Country Side and Lamar as payees, for the
anmount of the award less prorated taxes. The DOTI's single

paynment was consistent wth the wunit rule. See Cty of

M | waukee Post No. 2874, 319 Ws. 2d 553, 939; Spiegel berg, 291

Ws. 2d 601, ¢915. That is, the DOT determned the fair market
value of the entire property taken as if there were only one
owner and nade a single paynent for that anmount, anticipating
that the paynent would then be apportioned between Country Side

and Lanar. See Cty of MIlwaukee Post No. 2874, 319

Ws. 2d 553, 139; Maxey, 94 Ws. 2d at 401. Attorney Batha
stated it succinctly in her letter to Lamar, informng Lamar
that "[t]he $2 mllion paynent to Country Side and Lamar covers
all interests in the value of the sign site,” and "if [Lanar]
ha[s] a claim for |easehold value or permt value, etc., [then]

[Lamar] will need to seek satisfaction fromCountry Side."

Li kewi se, Ws. Stat. 8§ 32.05(7)(a) provides, in relevant
part, that the award of damages "shall nanme all persons having
an interest of record in the property taken and may nane the
ot her persons." (Enphasis added.) Wile the plain |anguage of
8§ 32.05(7)(a) requires the condemmor to name in the award of
damages "all persons having an interest of record,” it also
gi ves the condemor the option of namng in the award of danmages
"the other persons,” i.e. those persons who do not have "an
interest of record.™
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132 Country Side and Lanmar agreed to transfer to Country
Side all but $120,000 of the award of damages.® That renaining
$120, 000 is the focus of this case.

133 Neither the circuit court nor the court of appeals
denied that Lamar had an interest in the property taken and was
thus entitled to just conpensation. I nstead, albeit for
different reasons, both courts concluded that Country Side was
entitled to the full $120,000 on the grounds that Lamar lost its
right to seek a share of the award of damages. The circuit
court determned that Lamar lost its right to seek a share of
the award of damages by failing to join in Country Side's appeal
of the award. The court of appeals determ ned, and Country Si de
agrees,' that Lamar lost its right to bring a claim for

partition wunder Ws. Stat. 88 32.05(9)(a)3. and 820.01 by

16 Country Side petitioned, and the circuit court agreed, to
accept deposit of the $120,000 pursuant to Ws. St at .
§ 32.05(7)(d). We point out, however, that 8§ 32.05(7)(d) was
not the appropriate vehicle for Country Side's petition
Section 32.05(7)(d) sets forth the manner in which the condemor
may issue a check for the amount of the award of danages, |ess
outstanding delinquent tax liens and |ess prorated taxes.
Section 32.05(7)(d) provides that a check "shall at the option
of the condemmor be mailed by certified mail to the owner or one
of the owners of record or be deposited with the clerk of the
circuit court of the county for the benefit of the persons naned
in the award." (Emphasi s added.) In this case, the DOT
evidently chose the first option. In any case, § 32.05(7)(d)
speaks only to the condemor's, not the owner's, ability to
deposit the check with the clerk of the circuit court.

"1n its briefing before this court, Country Side concedes
that Lamar did not lose its right to seek a share of the award
of damages by failing to join in Country Side's appeal of the
awar d.
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signing the Wrksheet and thereby reaching an agreenment with the
DOT on the anpbunt of conpensation payable to Lamar pursuant to
Ws. Stat. 8§ 84.30(8). We conclude that both the circuit court
and court of appeals erred.

134 First, we conclude that Lamar did not lose its right
to seek a share of the award of damages by failing to join in
Country Side's appeal of the award. Pursuant to Ws. Stat.
8§ 32.05(11), Country Side elected to appeal directly to the
circuit court, challenging the adequacy of the $2,000,000 award
of damages. To be sure, Lamar had the option to join in Country
Side's appeal . Section 32.05(11) plainly states: "Were one
party in interest has appealed fromthe award, no other party in
i nterest who has been served with notice of such appeal may take

a separate appeal but may join in the appeal by serving notice

upon the condemmor and the appellant of that party's election to

do so." (Enphasi s added.) At the sanme tinme, however
8§ 32.05(11) expressly provides that "[t]he appeal shall not
affect parties who have not joined in the appeal as herein
provided." In other words, 8 32.05(11) nakes clear that a party
in interest does not lose any rights by not joining in another
party's appeal .

135 In fact, Ws. Stat. 8 32.05 provides a roadmap for
cases in the very posture of Country Side and Lamar's—+those
involving multiple parties in interest, when one or nore did not
join in an appeal under 8§ 32.05(11). Section 32.05(11) directs
that subsection (9)(a) "shall govern” in cases involving
multiple ownership or interests in |ands taken. Section
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32.05(9)(a)1l., in turn, nmakes clear that the wunit rule stil
applies in cases where all parties in interest have not joined

in an appeal:

Were all parties having an interest in the
property taken do not join in an appeal, such fact
shall not change the requirenent that a finding of

fair market value of the entire property taken and
damages, if any, to the entire property taken, shall
be made in determ ning conpensation

In such cases, 8 32.05(9)(a)l. then instructs that the separate
property interests "shall, in cases of dispute, be resolved by a
separate partition action as set forth herein.” Finally,
8§ 32.05(9)(a)3. explains the procedure for a separate partition
action, providing that when the parties in interest fail to
agree on the division of an award of damages, "any of such
owners or parties of interest may petition the circuit court for
the county wherein the property is located for partition of the

award noneys as provided in s. 820.01."18

18 Wsconsin Stat. § 820.01, which governs the filing of a
conplaint and the trial in an action for partition of personal
property, states the foll ow ng:

Wen any of the owners of personal property in
common shall desire to have a division and they are
unable to agree upon the same an action may be
commenced for that purpose. Such action shall be
tried by the court and if in its opinion a division of
such property can be had wthout a sale thereof
j udgnment shall be given accordingly and the property
shall be divided, in accordance with the interest of
the parties therein, and each owner shall be vested
with the full title of the share awarded to the owner
by the judgnent in severalty. The court may appoint a
receiver, enter an interlocutory or final judgment in
order to do conplete justice.
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136 The procedure set forth in Ws. Stat. 8 32.05(9)(a)l.
and 3. is precisely the procedure followed by Lamar in this
case. Country Side elected to appeal from the award of danages
under § 32.05(11); Lamar opted not to join in Country Side's
appeal; and when Country Side and Lamar failed to reach an
agreenent on the division of the $120,000 that renmained of the
award, Lamar petitioned the circuit court for partition of the
noney, pursuant to 88 32.05(9)(a)3. and 820.01. To put it
sinply, nothing nore could have been expected of Lamar.

137 Second, contrary to t he court of appeal s’
determ nation, we conclude that Lamar did not lose its right to
bring a claim for partition under Ws. Stat. 88 32.05(9)(a)3.
and 820.01 by signing the Wrksheet. As the DOl explains in its
am cus curiae brief, the Wrksheet and Form DT1527 docunent the
relocation paynent that Lamar received from the DOI. Form
DT1527 indicates that Lamar applied for and received from the
DOT a relocation paynment of $83,525. As detailed by the
Worksheet, the $83,525 consisted of $75,175 for the cost to
build the billboard new, $2,500 for relocation expenses; and
$5,850 for take-down cost. In other words, $83,525 was the cost
that Lamar incurred in having to renove its billboard and
rebuild it onto another site, 1i.e., Lamar's actual noving
expenses under Ws. Stat. § 32.19(3)(a) and Ws. Admn. Code
COW § 202.64(1). As we explained in detail above, the DOT's
$83, 525 paynent for Lamar's relocation expenses is distinct from
the DOT's $2,000,000 award for the fair market value of the
property taken. See Ws. Stat. 88§ 32.09(5)(a), 32.19(1); Ws.

23



No. 2010AP2023

Adm n. Code COW § 202. 001. Lamar has a right to seek not only
paynment for relocation expenses but also its share of the award
for the fair market value of the property taken.

138 It is true, as the court of appeals pointed out, that
the Worksheet contains general release |anguage. In particul ar
the Worksheet provides that Lamar, "by signing this docunment,
wai ves any right to future clainms for damage or |oss involving
this sign." However, as the DOT explains, the Wrksheet nust be
understood in conjunction with Form DT1527, a docunment submtted
with and incorporated by the Wrksheet. Form Dr1527, also
signed by Lamar, contains the follow ng, nore specific statenent
of release: "[Lamar] agree[s] to accept the anbunts as paynent

in full for the itens clainmed, and release the [DOI] and any

public body, board or commission acting in its behalf, from any

and all clainms for damages arising through this project, for the

listed items for which an anmount is clainmed."” (Enphasis added.)

That |anguage is clear: by signing Form DT1527, Lamar agreed to
accept $83,525 as paynent in full for the itens clained and to
release the DOT and any public body acting on the DOT's behalf
from any further claims for the listed itens. As
aforenentioned, the listed itens were detailed in the Wrksheet
and related only to Lamar's actual noving expenses.

139 Finally, the court of appeals and Country Side's
reliance on Ws. Stat. 8§ 84.30(8) is msplaced. The court of
appeal s concluded that 8§ 84.30(8) provides the exclusive renmedy
for the taking of Lamar's property. Lamar, No. 2010AP2023,
unpublished slip op., 119-15. According to the ~court of
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appeals, by signing the Wrksheet, Lamar reached an agreenent
with the DOT on the anount of conpensation payable to Lamar
pursuant to 8 84.30(8) and thus lost its right to bring future
clains for conpensation under Ws. Stat. § 32.05. See id.
M912- 15. However, as this court held in Vivid, 8 84.30 "is the
exclusive remedy for determning just conpensation for renoved

signs that neet the criteria of 8§ 84.30(6)." 219 Ws. 2d at 776

(lead op.) (enphasis added); see also id. at 797 (Bradley, J.,

concurring). Section 84.30(6) provides, in relevant part, that
the DOT "shall pay just conpensation wupon the renoval or
rel ocation on or after March 18, 1972, of any of the follow ng

si gns whi ch are not t hen I n conformty W th this

section . . . ." Pursuant to 8 84.30(5)(a), "[s]igns outside of
busi ness areas which are lawfully in existence on March 18, 1972
but which do not conformto the requirenents herein are decl ared
nonconformng . . . ." The billboards at issue in Vivid were
nonconformng and therefore net the criteria of 8§ 84.30(6). 219
Ws. 2d at 777 (lead op.). By contrast, Lamar's billboard in
the instant case was conform ng. The billboard was permtted
and thus recognized by the DOT as "confornfing] to the
requi renents of Section 84.30 of the Ws. Statutes and to other
Adm ni strative Rul es and Laws currently applicable and
effective.” Because Lamar's billboard was conform ng,
8 84.30(8) is sinply not inplicated in this case.
| V. CONCLUSI ON

140 We hold that Lamar has not lost its right to seek a

share of the award of damages issued to Country Side and Lamar,
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and therefore, the circuit court inproperly dismssed Lamar's
claimfor partition. First, we conclude that Lamar did not |ose
its right to seek a share of the award of damages by failing to
join in Country Side's appeal of the award. Second, we concl ude
that Lamar did not lose its right to bring a claimfor partition
by accepting paynent from the DOT for relocation expenses. The
DOT's paynent for Lamar's relocation expenses is distinct from
the DOT's award for the fair market value of the property taken.
Lamar has a right to seek both.

By the Court.—Fhe decision of the court of appeals is
reversed, and the cause is remanded to the circuit court for

further proceedi ngs consistent wth this opinion.
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