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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed and 

cause remanded.   

 

¶1 ANNETTE KI NGSLAND ZI EGLER,  J.    Thi s i s a r ev i ew of  an 

unpubl i shed deci s i on of  t he cour t  of  appeal s,  Lamar  Co. ,  LLC v.  

Count r y Si de Rest aur ant ,  I nc. ,  No.  2010AP2023,  unpubl i shed sl i p 

op.  ( Wi s.  Ct .  App.  May 25,  2011) ,  t hat  af f i r med an or der  by t he 
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Wi nnebago Count y Ci r cui t  Cour t 1 di sbur si ng t o Count r y Si de 

Rest aur ant ,  I nc.  ( Count r y Si de)  $120, 000 on deposi t  wi t h t he 

Cl er k of  t he Ci r cui t  Cour t  of  Wi nnebago Count y.  

¶2 Pur suant  t o i t s  power  of  emi nent  domai n,  t he Wi sconsi n 

Depar t ment  of  Tr anspor t at i on ( DOT)  acqui r ed a 76, 628 squar e f oot  

par cel  of  l and owned by Count r y Si de,  a por t i on of  whi ch Count r y  

Si de l eased t o t he Lamar  Company,  LLC ( Lamar )  f or  t he pur pose of  

const r uct i ng and mai nt ai ni ng a bi l l boar d.   As compensat i on f or  

t he t aki ng,  t he DOT i ssued t o Count r y Si de and Lamar  an awar d of  

damages t ot al i ng $2, 000, 000.   Count r y Si de and Lamar  agr eed t hat  

al l  pr oceeds woul d be t r ansf er r ed t o Count r y Si de,  save f or  

$120, 000 deposi t ed wi t h t he Cl er k of  t he Ci r cui t  Cour t  of  

Wi nnebago Count y f or  event ual  di st r i but i on.   Ther eaf t er ,  Lamar  

appl i ed f or  and r ecei ved f r om t he DOT a r el ocat i on payment  of  

$83, 525.    

¶3 Count r y Si de and Lamar  wer e unabl e t o agr ee on a 

di v i s i on of  t he $120, 000.   Consequent l y,  Lamar  f i l ed a c l ai m f or  

par t i t i on,  seeki ng t he f ul l  amount  on deposi t ,  pl us i nt er est .   

Count r y Si de r esponded by pet i t i oni ng t he ci r cui t  cour t  f or  an 

or der  di sbur si ng t o Count r y Si de t he f ul l  amount  on deposi t ,  

pl us i nt er est .  

¶4 The ci r cui t  cour t  gr ant ed Count r y Si de' s pet i t i on and 

or der ed t he $120, 000 t o be di sbur sed t o Count r y Si de.   The 

ci r cui t  cour t  det er mi ned t hat  t he DOT had al r eady j ust l y 

compensat ed Lamar  f or  t he val ue of  i t s  bi l l boar d and t hat  Lamar  

                                                 
1 The Honor abl e Kar en L.  Sei f er t  pr esi ded.  
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had l ost  i t s  r i ght  t o seek a shar e of  t he awar d of  damages 

i ssued t o Count r y Si de and Lamar  by f ai l i ng t o j oi n i n Count r y  

Si de' s appeal  of  t he awar d.   The cour t  of  appeal s af f i r med,  

t hough on sl i ght l y di f f er ent  gr ounds.  

¶5 We gr ant ed Lamar ' s pet i t i on f or  r evi ew and now r ever se 

t he deci s i on of  t he cour t  of  appeal s and r emand t he cause t o t he 

c i r cui t  cour t  f or  f ur t her  pr oceedi ngs consi st ent  wi t h t hi s 

opi ni on.  

¶6 We hol d t hat  Lamar  has not  l ost  i t s  r i ght  t o seek a 

shar e of  t he awar d of  damages i ssued t o Count r y Si de and Lamar ,  

and t her ef or e,  t he c i r cui t  cour t  i mpr oper l y di smi ssed Lamar ' s 

c l ai m f or  par t i t i on.   Fi r st ,  we concl ude t hat  Lamar  di d not  l ose 

i t s r i ght  t o seek a shar e of  t he awar d of  damages by f ai l i ng t o 

j oi n i n Count r y Si de' s appeal  of  t he awar d.   Second,  we concl ude 

t hat  Lamar  di d not  l ose i t s r i ght  t o br i ng a c l ai m f or  par t i t i on 

by accept i ng payment  f r om t he DOT f or  r el ocat i on expenses.   The 

DOT' s payment  f or  Lamar ' s r el ocat i on expenses i s  di st i nct  f r om 

t he DOT' s awar d f or  t he f ai r  mar ket  val ue of  t he pr oper t y t aken.   

Lamar  has a r i ght  t o seek bot h.  

I .  FACTUAL BACKGROUND AND PROCEDURAL POSTURE 

¶7 I n Oct ober  2008,  as par t  of  i t s pl an t o r econst r uct  

Hi ghway 41,  t he DOT acqui r ed a 76, 628 squar e f oot  par cel  of  l and 

l ocat ed i n Oshkosh,  Wi sconsi n and owned by Count r y Si de.   

Count r y Si de had l eased a por t i on of  i t s  pr oper t y t o Lamar  f or  

t he pur pose of  const r uct i ng and mai nt ai ni ng a bi l l boar d.   The 

t en- year  l ease commenced on Apr i l  1,  2006,  and pr ovi ded f or  an 
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annual  r ent  of  $5, 400,  payabl e i n mont hl y i nst al l ment s of  $450.   

Lamar ' s bi l l boar d was per mi t t ed by t he DOT. 2   

¶8 The DOT' s j ur i sdi ct i onal  of f er 3 was i ssued t o bot h 

Count r y Si de and Lamar  and l i s t ed a pur chase pr i ce of  

$2, 000, 000.   The pur chase pr i ce was al l ocat ed as $1, 934, 900 f or  

" Loss of  l and,  i ncl udi ng i mpr ovement s and f i xt ur es act ual l y 

bei ng acqui r ed"  and $65, 100 f or  " Ot her :  Si gn. "    

¶9 I n hi s June 12,  2008,  r epor t ,  t he DOT' s appr ai ser ,  

James Nor by ( Nor by) ,  c l ar i f i ed t hat  $65, 100 was t he val ue of  t he 

per mi t t ed s i gn si t e,  as opposed t o t he val ue of  t he bi l l boar d 

st r uct ur e:  " The pur pose of  t he per mi t t ed s i gn si t e val uat i on i s 

t o det er mi ne t he cont r i but i ng val ue of  t he per mi t t ed s i gn si t e.   

The bi l l boar d st r uct ur e i s owned by Lamar  Compani es.   Ther ef or e,  

i t  i s  not  i ncl uded i n t hi s val uat i on.   The l and occupi ed by t he 

st r uct ur e i s owned by [ Count r y Si de] . "    

                                                 
2 By or der  dat ed Oct ober  25,  2011,  we gr ant ed t he DOT' s 

mot i on t o t ake j udi c i al  not i ce of  Lamar ' s per mi t .  

3 See Wi s.  St at .  § 32. 05( 3)  ( 2009- 10) .   Al l  subsequent  
r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2009- 10 ver si on 
unl ess ot her wi se i ndi cat ed.  

Not i ce t o t he pr oper t y owner  of  a j ur i sdi ct i onal  of f er  i s  a 
j ur i sdi ct i onal  r equi s i t e f or  t he condemnor  t o pr oceed i n 
condemnat i on.   Wi s.  St at .  § 32. 05( 4) .   Pur suant  t o § 32. 05( 3) ,  
not i ce of  a j ur i sdi ct i onal  of f er  has ei ght  necessar y component s,  
i ncl udi ng,  i nt er  al i a,  a br i ef  st at ement  of  t he nat ur e of  t he 
pr oj ect  f or  whi ch t he pr oper t y i s i nt ended t o be acqui r ed,  a 
descr i pt i on of  t he pr oper t y and t he i nt er est  t her ei n sought  t o 
be t aken,  t he pr oposed dat e of  occupancy,  and t he amount  of  
compensat i on of f er ed.  
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¶10 The val uat i on of  t he per mi t t ed s i gn si t e was compl et ed 

by Ronal d Bor r ee ( Bor r ee) ,  al so of  t he DOT,  and at t ached t o 

Nor by' s r epor t  as an addendum.   Bor r ee val ued t he per mi t t ed s i gn 

si t e at  $65, 000 and val ued t he bi l l boar d st r uct ur e at  $65, 079.  

¶11 On Oct ober  15,  2008,  t he DOT i ssued t o Count r y Si de 

and Lamar  an awar d of  damages4 t ot al i ng $2, 000, 000.   By a s i ngl e 

check dat ed Oct ober  9,  2008,  t he DOT pai d t o Count r y Si de and 

Lamar  $1, 985, 785. 51,  or  $2, 000, 000 l ess $14, 214. 49 i n pr or at ed 

t axes. 5 

¶12 On November  7,  2008,  Count r y Si de pet i t i oned t he 

ci r cui t  cour t  t o accept  deposi t  of  $120, 000 f or  t he benef i t  of  

Count r y Si de and Lamar ,  pur suant  t o Wi s.  St at .  § 32. 05( 7) ( d) .   

Counsel  f or  Count r y Si de aver r ed t hat  Count r y Si de and Lamar  had 

agr eed t o t r ansf er  t o Count r y Si de al l  but  $120, 000 of  t he awar d 

of  damages.   The par t i es r equest ed t he ci r cui t  cour t  t o accept  

deposi t  of  t he r emai ni ng $120, 000 f or  event ual  di st r i but i on by 

cour t  or der .  

¶13 The ci r cui t  cour t  gr ant ed Count r y Si de' s pet i t i on and 

or der ed t he $120, 000 t o be deposi t ed wi t h t he c l er k.   

¶14 On December  5,  2008,  pur suant  t o Wi s.  St at .  

§ 32. 05( 11) ,  Count r y Si de appeal ed t o t he c i r cui t  cour t ,  

chal l engi ng t he adequacy of  t he $2, 000, 000 awar d of  damages. 6 

                                                 
4 See Wi s.  St at .  § 32. 05( 7) .  

5 See Wi s.  St at .  § 32. 05( 7) ( d) .  

6 Count r y Si de' s appeal  under  Wi s.  St at .  § 32. 05( 11) ,  whi ch 
has si nce been di smi ssed,  i s not  bef or e us.  
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¶15 Lamar  di d not  j oi n i n Count r y Si de' s appeal .   However ,  

by l et t er  dat ed Jul y 16,  2009,  counsel  f or  Lamar  submi t t ed t o 

t he DOT,  i nt er  al i a,  a compl et ed " Rel ocat i on Cl ai m – Appl i cat i on 

and Rel ease"  For m DT1527 ( For m DT1527)  and a " Payment  Schedul e 

Summar y Wor ksheet "  ( Wor ksheet ) ,  c l ai mi ng $83, 525 i n r el ocat i on 

expenses associ at ed wi t h i t s bi l l boar d. 7  By s i gni ng For m DT1527,  

Lamar  " agr ee[ d]  t o accept  t he amount s as payment  i n f ul l  f or  t he 

i t ems cl ai med,  and r el ease t he [ DOT]  and any publ i c body,  boar d 

or  commi ssi on act i ng i n i t s behal f ,  f r om any and al l  c l ai ms f or  

damages ar i s i ng t hr ough t hi s pr oj ect ,  f or  t he l i s t ed i t ems f or  

whi ch an amount  i s c l ai med. "   As det ai l ed by t he Wor ksheet ,  t he 

c l ai med amount  of  $83, 525 consi s t ed of  $75, 175 f or  t he i n- pl ace 

val ue of  t he bi l l boar d,  i . e.  t he cost  t o bui l d t he bi l l boar d 

new;  $2, 500 f or  r el ocat i on expenses;  and $5, 850 f or  t ake- down 

cost .   The Wor ksheet  was si gned by r epr esent at i ves f r om bot h 

Lamar  and t he DOT and cont ai ned t he f ol l owi ng r el ease:  " The 

r ei mbur sement  st at ed on t hi s wor ksheet  has been r evi ewed and 

agr eed t o by bot h par t i es.   The si gn owner  or  r epr esent at i ve,  by 

s i gni ng t hi s document ,  wai ves any r i ght  t o f ut ur e c l ai ms f or  

damage or  l oss i nvol v i ng t hi s s i gn. "    

¶16 Somet i me t her eaf t er ,  Lamar ' s counsel  cont act ed t he DOT 

t o i nqui r e about  r ecover i ng t he val ue of  i t s  bi l l boar d.   I n a 

l et t er  dat ed Sept ember  22,  2009,  t he DOT,  t hr ough Assi st ant  

                                                 
7 By or der  dat ed Januar y 24,  2012,  we gr ant ed t he DOT' s 

mot i on t o t ake j udi c i al  not i ce of  t he Jul y 16,  2009,  l et t er  f r om 
Lamar ' s counsel  t o t he DOT and t he at t ached For m DT1527 and 
Wor ksheet .  
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At t or ney Gener al  Kat hl een M.  Bat ha ( At t or ney Bat ha) ,  r esponded 

by advi s i ng Lamar  t hat  onl y t he val ue of  t he s i gn si t e,  not  t he 

val ue of  t he st r uct ur e i t sel f ,  was i ncl uded wi t hi n t he 

$2, 000, 000 awar d of  damages:   

The $2 mi l l i on payment  t o Count r y Si de and Lamar  
cover s al l  i nt er est s i n t he val ue of  t he s i gn si t e.   
For  exampl e,  i f  you have a c l ai m f or  l easehol d val ue 
or  per mi t  val ue,  et c. ,  you wi l l  need t o seek 
sat i sf act i on f r om Count r y Si de.   The si gn st r uct ur e 
i t sel f  i s  t r eat ed as a t enant ' s f i x t ur e whi ch i s not  
i ncl uded i n t he payment  t hat  has been made.    

At t or ney Bat ha not ed,  however ,  t hat  Lamar  was ent i t l ed t o 

" movi ng expenses or  depr eci at ed r epr oduct i on cost  under  [ Wi s.  

Admi n.  Code COMM § 202. 64 ( Mar .  1997) ] . " 8  Encl osed wi t h At t or ney 

Bat ha' s l et t er  was a copy of  For m DT1527.  

¶17 Count r y Si de and Lamar  wer e unabl e t o agr ee on a 

di v i s i on of  t he $120, 000 on deposi t  wi t h t he c l er k of  t he 

c i r cui t  cour t .   Consequent l y,  on November  4,  2009,  Lamar  f i l ed a 

c l ai m f or  par t i t i on under  Wi s.  St at .  §§ 32. 05( 9) ( a) 3.  and 

820. 01,  seeki ng t he f ul l  amount  on deposi t ,  pl us i nt er est .   

Lamar  cont ended t hat  i t  was ent i t l ed t o t he f ai r  mar ket  val ue of  

i t s  bi l l boar d and t he bundl e of  r i ght s t hat  accompany i t .  

¶18 I n r esponse,  on November  10,  2009,  Count r y Si de 

pet i t i oned t he ci r cui t  cour t  f or  di sbur sement  of  t he $120, 000 t o 

Count r y Si de.   I n suppor t  of  i t s  pet i t i on,  Count r y Si de ar gued 

t hat  t he $65, 100 al l ocat ed t o t he s i gn i n t he j ur i sdi ct i onal  

of f er  was t he val ue of  t he per mi t t ed s i gn si t e whi ch was owned 

                                                 
8 Al l  subsequent  r ef er ences t o t he Wi sconsi n Admi ni st r at i ve 

Code ar e t o t he Mar ch 1997 ver si on unl ess ot her wi se i ndi cat ed.  
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by Count r y Si de and i n whi ch Lamar  had no i nt er est .   By 

cont r ast ,  Count r y Si de al l eged,  Lamar  owned and was ent i t l ed t o 

compensat i on onl y f or  t he bi l l boar d i t sel f .   Count r y Si de 

mai nt ai ned t hat  Lamar  had al r eady been compensat ed f or  t he val ue 

of  t he bi l l boar d,  pl us r el ocat i on expenses,  t hr ough Lamar ' s 

r ecei pt  of  $83, 525.  

¶19 The ci r cui t  cour t  agr eed and or der ed t he $120, 000 t o 

be di sbur sed t o Count r y Si de,  t her eby di smi ssi ng Lamar ' s c l ai m 

f or  par t i t i on.   Not i ng t hat  Lamar  di d not  j oi n i n Count r y Si de' s  

appeal  of  t he awar d of  damages,  t he c i r cui t  cour t  det er mi ned 

t hat  any r i ght  t o t he val ue of  t he per mi t t ed s i gn si t e bel onged 

t o Count r y Si de.   Accor di ng t o t he c i r cui t  cour t ,  Lamar  had 

al r eady " made [ i t s]  deal  wi t h t he DOT"  f or  t he val ue of  t he 

bi l l boar d and t he cost s of  r emoval  and r el ocat i on.   

¶20 Lamar  appeal ed,  and t he cour t  of  appeal s af f i r med,  

t hough on sl i ght l y di f f er ent  gr ounds.   Lamar ,  No.  2010AP2023,  

unpubl i shed sl i p op.   Ci t i ng t hi s cour t ' s  dec i s i on i n Vi v i d,  

I nc.  v.  Fi edl er ,  219 Wi s.  2d 764,  580 N. W. 2d 644 ( 1998) ,  t he 

cour t  of  appeal s  concl uded t hat  Wi s.  St at .  § 84. 30( 8) 9 pr ovi des 
                                                 

9 Wi sconsi n St at .  § 84. 30( 8) ,  " Agr eed Pr i ce, "  pr ovi des:   

Compensat i on r equi r ed under  subs.  ( 6)  and ( 7)  
shal l  be pai d t o t he per son ent i t l ed t her et o.   I f  t he 
depar t ment  and t he owner  r each agr eement  on t he amount  
of  compensat i on payabl e t o such owner  i n r espect  t o 
any r emoval  or  r el ocat i on,  t he depar t ment  may pay such 
compensat i on t o t he owner  and t her eby r equi r e or  
t er mi nat e t he owner ' s r i ght s or  i nt er est s by pur chase.   
I f  t he depar t ment  and t he owner  do not  r each agr eement  
as t o such amount  of  compensat i on,  t he depar t ment  or  
owner  may i nst i t ut e an act i on t o have such 
compensat i on det er mi ned under  s.  32. 05.  
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t he excl usi ve r emedy f or  t he t aki ng of  Lamar ' s pr oper t y.   Lamar ,  

No.  2010AP2023,  unpubl i shed sl i p op. ,  ¶¶9- 15.   The cour t  of  

appeal s det er mi ned t hat  by s i gni ng t he Wor ksheet ,  Lamar  r eached 

an agr eement  wi t h t he DOT on t he amount  of  compensat i on payabl e 

t o Lamar  pur suant  t o § 84. 30( 8)  and t hus l ost  i t s  r i ght  t o br i ng 

f ut ur e c l ai ms f or  compensat i on under  Wi s.  St at .  § 32. 05.   I d. ,  

¶¶12- 15.  

¶21 Lamar  pet i t i oned t hi s cour t  f or  r evi ew,  and t he DOT 

moved f or  l eave t o f i l e an ami cus cur i ae br i ef  i n suppor t  of  

Lamar ' s pet i t i on f or  r evi ew.   By or der  dat ed Oct ober  25,  2011,  

we gr ant ed bot h t he DOT' s mot i on and Lamar ' s  pet i t i on f or  

r evi ew.  

I I .  STANDARD OF REVI EW 

¶22 The pr i nci pal  i ssue bef or e us i s whet her  t he c i r cui t  

cour t  pr oper l y gr ant ed Count r y Si de' s pet i t i on f or  di sbur sement  

of  t he $120, 000 t o Count r y Si de and t hus pr oper l y di smi ssed 

Lamar ' s c l ai m f or  par t i t i on under  Wi s.  St at .  §§ 32. 05( 9) ( a) 3.  

and 820. 01.   I n or der  t o r esol ve t hat  i ssue,  we must  det er mi ne 

whet her  Lamar  l ost  i t s  r i ght  t o seek a shar e of  t he awar d of  

damages i ssued t o Count r y Si de and Lamar  ei t her  by f ai l i ng t o 

j oi n i n Count r y Si de' s appeal  of  t he awar d,  as t he c i r cui t  cour t  

concl uded,  or  by s i gni ng t he Wor ksheet ,  as t he cour t  of  appeal s 

concl uded.   Resol ut i on of  t hese quest i ons i nvol ves t he 

i nt er pr et at i on and appl i cat i on of  Wi s.  St at .  §§ 32. 05 and 84. 30.   

St at ut or y i nt er pr et at i on and appl i cat i on ar e quest i ons of  l aw 

t hat  we r evi ew de novo whi l e benef i t t i ng f r om t he anal yses of  
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t he cour t  of  appeal s and ci r cui t  cour t .   Her i t age Far ms,  I nc.  v.  

Mar kel  I ns.  Co. ,  2012 WI  26,  ¶24,  339 Wi s.  2d 125,  __ N. W. 2d __.  

I I I .  ANALYSI S 

¶23 We concl ude t hat  Lamar  has not  l ost  i t s  r i ght  t o seek 

a shar e of  t he awar d of  damages i ssued t o Count r y Si de and 

Lamar ,  and t her ef or e,  t he c i r cui t  cour t  i mpr oper l y di smi ssed 

Lamar ' s c l ai m f or  par t i t i on under  Wi s.  St at .  §§ 32. 05( 9) ( a) 3.  

and 820. 01.   We begi n i n Par t  A by pr ovi di ng t he f r amewor k f or  

det er mi ni ng j ust  compensat i on when,  as her e,  t he gover nment  

acqui r es r eal  pr oper t y j oi nt l y hel d by t he owner  of  a per mi t t ed 

bi l l boar d and t he owner  of  t he under l y i ng l and.   I n Par t  B,  we 

appl y t hat  f r amewor k mor e par t i cul ar l y t o t he i nst ant  case.  
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A 

¶24 Pur suant  t o bot h t he Taki ngs Cl ause of  t he Fi f t h 

Amendment  of  t he Uni t ed St at es Const i t ut i on and Ar t i c l e I ,  

Sect i on 13 of  t he Wi sconsi n Const i t ut i on,  pr i vat e pr oper t y shal l  

not  be t aken f or  publ i c use wi t hout  j ust  compensat i on.   U. S.  

Const .  amend.  V; 10 Wi s.  Const .  ar t .  I ,  § 13. 11  I n t hi s case,  i t  

i s  undi sput ed t hat  t he DOT t ook f or  publ i c use a par cel  of  l and 

owned by Count r y Si de and was t hus r equi r ed t o pr ovi de j ust  

compensat i on t her ef or .   I t  i s  f ur t her  undi sput ed t hat  s i nce 

Apr i l  1,  2006,  Count r y Si de had l eased a por t i on of  i t s  pr oper t y  

t o Lamar  f or  t he pur pose of  const r uct i ng and mai nt ai ni ng a 

bi l l boar d and t hat  such bi l l boar d was per mi t t ed. 12  Under  

Wi sconsi n l aw,  a l essee of  mor e t han one year  i s consi der ed a 

j oi nt  owner  of  t he l eased pr oper t y.   See Redevel opment  Aut h.  of  

Gr een Bay v.  Bee Fr ank,  I nc. ,  120 Wi s.  2d 402,  410- 11,  355 

N. W. 2d 240 ( 1984) ;  Maxey v.  Redevel opment  Aut h.  of  Raci ne,  94 

                                                 
10 The Taki ngs Cl ause of  t he Fi f t h Amendment  of  t he Uni t ed 

St at es Const i t ut i on,  made appl i cabl e t o t he St at es t hr ough t he 
Four t eent h Amendment ,  see Li ngl e v.  Chevr on U. S. A.  I nc. ,  544 
U. S.  528,  536 ( 2005)  ( c i t i ng Chi cago,  Bur l i ngt on & Qui ncy R. R.  
Co.  v.  Ci t y of  Chi cago,  166 U. S.  226 ( 1897) ) ,  pr ovi des t hat  
pr i vat e pr oper t y  shal l  not  " be t aken f or  publ i c use,  wi t hout  
j ust  compensat i on. "  

11 Ar t i c l e I ,  Sect i on 13 of  t he Wi sconsi n Const i t ut i on 
pr ovi des t hat  " [ t ] he pr oper t y of  no per son shal l  be t aken f or  
publ i c use wi t hout  j ust  compensat i on t her ef or . "   See al so 260 N.  
12t h St . ,  LLC v.  DOT,  2011 WI  103,  ¶43,  338 Wi s.  2d 34,  808 
N. W. 2d 372;  E- L Ent er s. ,  I nc.  v.  Mi l waukee Met r o.  Sewer age 
Di st . ,  2010 WI  58,  ¶21,  326 Wi s.  2d 82,  785 N. W. 2d 409.  

12 See supr a not e 2.  
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Wi s.  2d 375,  387- 88,  288 N. W. 2d 794 ( 1980) .   Consequent l y,  f or  

pur poses of  condemnat i on l aw,  " [ i ] t  i s  wel l  set t l ed t hat  a 

l essee has a pr oper t y i nt er est ;  and,  when t hat  i nt er est  i s 

compl et el y t aken by a condemni ng aut hor i t y,  t he l essee i s 

ent i t l ed t o compensat i on. "   I d. ,  94 Wi s.  2d at  400;  see al so 

Ci t y of  Mi l waukee Post  No.  2874 Vet er ans of  For ei gn War s of  t he 

U. S.  v.  Redevel opment  Aut h.  of  Mi l waukee,  2009 WI  84,  ¶36,  319 

Wi s.  2d 553,  768 N. W. 2d 749.   Mor eover ,  t hi s cour t  has al r eady 

det er mi ned t hat  a bi l l boar d per mi t ,  whi ch conf er s a r i ght  or  

pr i v i l ege t o er ect  and oper at e a bi l l boar d on a desi gnat ed pi ece 

of  l and,  const i t ut es an i nt er est  i n r eal  pr oper t y.   Adams 

Out door  Adver . ,  Lt d.  v.  Ci t y of  Madi son,  2006 WI  104,  ¶¶3,  64,  

294 Wi s.  2d 441,  717 N. W. 2d 803;  see al so J i l l  S.  Gel i neau,  

Val uat i on of  Bi l l boar ds i n Condemnat i on,  19 Pr ac.  Real  Est .  

Law. ,  Jul y 2003,  at  23,  25 ( expl ai ni ng t hat  a bi l l boar d owner ' s 

pr oper t y i nt er est  may i ncl ude t hr ee el ement s:  a l eased or  f ee 

i nt er est  i n t he l and;  an owner shi p i nt er est  i n t he bi l l boar d 

i t sel f ;  and an i nt er est  i n t he per mi t  t hat  makes t he bi l l boar d 

l egal ) .   Accor di ngl y,  i n t hi s case,  t her e i s no quest i on t hat  

Lamar  i s ent i t l ed t o j ust  compensat i on:  i t s  pr oper t y i nt er est ,  

der i ved f r om bot h i t s l ease and per mi t ,  was compl et el y t aken by 

t he DOT by vi r t ue of  t he DOT' s acqui s i t i on of  t he l and on whi ch 

Lamar ' s bi l l boar d was l ocat ed.    

¶25 Wi sconsi n St at .  § 32. 09 out l i nes t he r ul es gover ni ng 

t he det er mi nat i on of  j ust  compensat i on.   I n t he case of  a t ot al  

t aki ng,  l i ke i n t hi s case,  " t he condemnor  shal l  pay t he f ai r  

mar ket  val ue of  t he pr oper t y t aken and shal l  be l i abl e f or  t he 
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i t ems i n s.  32. 19 i f  shown t o exi st . "   § 32. 09( 5) ( a) ;  see al so 

260 N.  12t h St . ,  LLC v.  DOT,  2011 WI  103,  ¶46,  338 Wi s.  2d 34,  

808 N. W. 2d 372;  Vi v i d,  219 Wi s.  2d at  780 ( l ead op. ) .   I ncl uded 

wi t hi n t he addi t i onal  i t ems payabl e under  Wi s.  St at .  § 32. 19 ar e 

r el ocat i on payment s.   § 32. 19( 3) .   As i ndi cat ed by t he 

l egi s l at ur e' s use of  t he conj unct i ve wor d " and"  i n Wi s.  St at .  

§ 32. 09( 5) ( a) ,  t he condemnor ' s payment  of  t he f ai r  mar ket  val ue 

of  t he pr oper t y t aken i s di st i nct  f r om t he condemnor ' s l i abi l i t y  

f or  r el ocat i on payment s under  Wi s.  St at .  § 32. 19( 3) .   See al so 

Ci t y of  Raci ne v.  Bassi nger ,  163 Wi s.  2d 1029,  1037 n. 6,  473 

N. W. 2d 526 ( Ct .  App.  1991) .   I f  r el ocat i on expenses ar e shown t o 

exi st ,  t he pr oper t y owner  i s ent i t l ed t o bot h t he f ai r  mar ket  

val ue of  t he pr oper t y t aken and r el ocat i on payment s.   We di scuss 

t hese i n t ur n.  

1.  Fai r  Mar ket  Val ue of  t he Pr oper t y Taken 

¶26 Fai r  mar ket  val ue i s def i ned as " t he amount  f or  whi ch 

t he pr oper t y coul d be sol d i n t he mar ket  on a sal e by an owner  

wi l l i ng,  but  not  compel l ed,  t o sel l ,  and t o a pur chaser  wi l l i ng 

and abl e,  but  not  obl i ged,  t o buy. "   260 N.  12t h St . ,  338 

Wi s.  2d 34,  ¶47 ( i nt er nal  quot at i ons omi t t ed) .   The f or mul a i s  

no di f f er ent  when det er mi ni ng t he val ue of  a bi l l boar d:  " ' Fai r  

mar ket  val ue,  as i n any ot her  t ype of  case,  i s or di nar i l y  

measur ed as t he pr i ce t hat  t he aggr egat e asset ——t he l ease,  

per mi t  and si gn——woul d br i ng i n t he mar ket pl ace i n a vol unt ar y 

sal e t o a knowl edgeabl e buyer ,  consi der i ng al l  r el evant  

f act or s. ' "   Vi v i d,  219 Wi s.  2d at  780 ( l ead op. )  ( quot i ng 8A 
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Ni chol s on Emi nent  Domai n § 23. 04[ 1] ,  at  23- 47 ( 3d ed.  1997) ) ;  

see al so Adams Out door  Adver . ,  294 Wi s.  2d 441,  ¶88.  

¶27 As t hi s cour t  has r ecogni zed,  t he val ue of  a bi l l boar d 

i s der i ved l ar gel y f r om t he bi l l boar d' s l ocat i on.   Adams Out door  

Adver . ,  294 Wi s.  2d 441,  ¶85;  Vi v i d,  219 Wi s.  2d at  781 ( l ead 

op. ) ;  see al so Gel i neau,  supr a,  at  27 ( obser vi ng t hat  

" [ l ] ocat i on i s of  pr i me i mpor t ance t o al l  r eal  est at e asset s, "  

whi ch i s " equal l y t r ue of  t he i nt er est s i n out door  adver t i s i ng 

s i gnboar ds" ) .   I ndeed,  " a bi l l boar d al ong a heavi l y t r avel ed 

i nt er st at e hi ghway can command a much gr eat er  pr i ce f or  t he 

di spl ay of  adver t i s i ng t han a bi l l boar d i n a r esi dent i al  

nei ghbor hood. "   Adams Out door  Adver . ,  294 Wi s.  2d 441,  ¶85.   The 

val ue of  t he l ocat i on,  i n t ur n,  dr i ves t he val ue of  t he 

l easehol d;  s i mpl y st at ed,  " [ t ] he bet t er  t he l ocat i on,  t he hi gher  

t he r ent . "   Vi v i d,  219 Wi s.  2d at  804 ( Br adl ey,  J. ,  

concur r i ng) . 13  Li kewi se,  because a bi l l boar d per mi t  i s  val i d 

onl y f or  a desi gnat ed l ocat i on and t hus t er mi nat es once t he 

bi l l boar d i s moved,  t he pr i mar y val ue of  a bi l l boar d per mi t  

apper t ai ns t o t he val ue of  t he desi gnat ed l ocat i on.   Adams 

Out door  Adver . ,  294 Wi s.  2d 441,  ¶85;  see al so Gel i neau,  supr a,  

at  27 ( " A bi l l boar d per mi t  onl y pr ovi des f or  a speci f i c  

l ocat i on,  and r el ocat i on r equi r es a new per mi t  f or  t he di f f er ent  

l ocat i on.   Mor eover ,  bi l l boar d val ue i s s i t e- speci f i c .   The same 

                                                 
13 Just i ce Br adl ey ' s concur r i ng opi ni on i n Vi v i d,  I nc.  v.  

Fi edl er ,  219 Wi s.  2d 764,  580 N. W. 2d 644 ( 1998) ,  const i t ut es t he 
maj or i t y opi ni on wi t h r espect  t o t he met hods of  val ui ng 
bi l l boar ds.  
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s i gn st r uct ur e wi l l  have much mor e val ue next  t o a maj or  hi ghway 

as compar ed t o a s i t e a f ew mi l es f r om t he hi ghway. " ) .  

¶28 When,  as her e,  t he pr oper t y  condemned i s hel d by 

mul t i pl e owner s,  t he condemnor  i s gener al l y r equi r ed t o val ue 

t he pr oper t y accor di ng t o t he " uni t  r ul e. "   See Ci t y of  

Mi l waukee Post  No.  2874,  319 Wi s.  2d 553,  ¶¶39- 41;  Spi egel ber g 

v.  St at e,  2006 WI  75,  ¶15,  291 Wi s.  2d 601,  717 N. W. 2d 641.   

Pur suant  t o t he uni t  r ul e,  t he condemnor  " pr ovi des compensat i on 

by payi ng t he val ue of  an undi v i ded i nt er est  i n t he pr oper t y 

r at her  t han by payi ng t he val ue of  each owner ' s par t i al  

i nt er est . "   Ci t y of  Mi l waukee Post  No.  2874,  319 Wi s.  2d 553,  

¶39.   I n ot her  wor ds,  t he condemnor  " det er mi nes t he f ai r  mar ket  

val ue as i f  onl y one per son owned t he pr oper t y. "   I d.   When t hat  

val ue i s det er mi ned,  t he condemnor  makes a s i ngl e payment  whi ch 

i s t hen appor t i oned among t he mul t i pl e owner s.   I d. ;  see al so 

Maxey,  94 Wi s.  2d at  401 ( " [ C] ondemnat i on awar ds shoul d be based 

on t he val ue of  t he pr oper t y as a whol e as i f  t her e wer e onl y  

one owner ,  and i t  i s  onl y af t er  t her e i s a det er mi nat i on of  t he 

t aken pr oper t y ' s t ot al  val ue t hat  i t  i s  appor t i oned among t he 

var i ous i nt er est s i n t he pr oper t y. " ) .   I n Wi sconsi n,  accept ance 

of  t he uni t  r ul e i s " beyond quest i on. "   Gr een Bay Br oad.  Co.  v.  

Redevel opment  Aut h.  of  Gr een Bay,  116 Wi s.  2d 1,  11,  342 

N. W. 2d 27 ( 1983) .   The uni t  r ul e hel ps t o ensur e t hat  

compensat i on i s j ust  bot h t o t he owner s of  t he pr oper t y t aken 

and t o t he publ i c t hat  must  pay t he bi l l :   

The uni t  r ul e i s desi gned t o pr ot ect  t he 
i nt er est s of  t he condemnor  and not  t o pr ot ect  t he 
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i nt er est s of  a condemnee.   The condemnees,  
i r r espect i ve of  t hei r  i nt er est s,  ar e i ndeed 
const i t ut i onal l y ent i t l ed t o j ust  compensat i on,  but  
cont r act s bet ween t he owner s of  di f f er ent  i nt er est s i n 
t he l and shoul d not  be per mi t t ed t o r esul t  i n a t ot al  
sum whi ch i s i n excess of  t he whol e val ue of  t he 
undi v i ded f ee.  

I d. ;  see al so Ci t y of  Mi l waukee Post  No.  2874,  319 Wi s.  2d 553,  

¶50.  

2.  Rel ocat i on Payment s 

¶29 The l egi s l at ur e has expr essl y decl ar ed t hat  i t  i s  i n 

t he publ i c i nt er est  t o f ai r l y  compensat e t hose per sons di spl aced 

by any publ i c pr oj ect  by payi ng f or  not  onl y t he pr oper t y 

acqui r ed but  al so ot her  l osses descr i bed i n Wi s.  St at .  § 32. 19.   

See § 32. 19( 1) .   Rel ocat i on expenses ar e among t he l osses 

descr i bed i n § 32. 19.   See § 32. 19( 3) .   Sect i on 32. 19( 3)  

pr ovi des,  i n per t i nent  par t :   

Any condemnor  whi ch pr oceeds wi t h t he acqui s i t i on 
of  r eal  and per sonal  pr oper t y f or  pur poses of  any 
pr oj ect  f or  whi ch t he power  of  condemnat i on may be 
exer ci sed,  or  under t akes a pr ogr am or  pr oj ect  t hat  
causes a per son t o be a di spl aced per son,  shal l  make 
f ai r  and r easonabl e r el ocat i on payment s t o di spl aced 
per sons,  busi ness concer ns and f ar m oper at i ons .  .  .  .  

Rel ocat i on payment s under  § 32. 19( 3)  ar e r equi r ed f or  t he 

f ol l owi ng:  t he act ual  and r easonabl e expenses of  movi ng t he 

di spl aced per son and hi s or  her  f ami l y,  busi ness or  f ar m 

oper at i on,  i ncl udi ng hi s or  her  per sonal  pr oper t y;  t he act ual  

di r ect  l osses of  t angi bl e per sonal  pr oper t y as a r esul t  of  

movi ng or  di scont i nui ng a busi ness or  f ar m oper at i on;  t he act ual  

r easonabl e expenses i n sear chi ng f or  a r epl acement  busi ness or  
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f ar m oper at i on;  and t he act ual  r easonabl e expenses necessar y t o 

r eest abl i sh a busi ness or  f ar m oper at i on.   § 32. 19( 3) ( a) .  

¶30 The st andar ds f or  pr ovi di ng r el ocat i on payment s under  

Wi s.  St at .  § 32. 19( 3)  ar e out l i ned mor e speci f i cal l y i n Wi s.  

Admi n.  Code Ch.  COMM 202. 14  Wi sconsi n Admi n.  Code COMM § 202. 001 

r ei t er at es t hat  r el ocat i on payment s ar e di st i nct  f r om payment  

f or  pr oper t y acqui r ed:  " Payment s r equi r ed by t hi s chapt er  do not  

af f ect  any r i ght  t o seek compensat i on speci f i ed i n ss.  32. 01 

t hr ough 32. 18 and 32. 28,  St at s. "   I n addi t i on,  r el evant  t o t hi s 

case,  Chapt er  COMM 202 i ncl udes a sect i on speci f i c  t o out door  

adver t i s i ng s i gns.   Wi sconsi n Admi n.  Code COMM § 202. 64( 1)  

expr essl y pr ovi des t hat  t he di spl aci ng agency " shal l  pay a 

per son di spl aced f r om an out door  adver t i s i ng s i gn f or  act ual  

movi ng and r el at ed expense,  di r ect  l oss of  t angi bl e per sonal  

pr oper t y,  and t he act ual  expense i n sear chi ng f or  a r epl acement  

s i t e .  .  .  . "    

B 

¶31 The above f r amewor k i s consi st ent  wi t h t he DOT' s 

conduct  t hr oughout  t hi s case.   That  Lamar  had an i nt er est  i n t he 

pr oper t y t aken and was t hus ent i t l ed t o j ust  compensat i on was 

                                                 
14 Ef f ect i ve Jul y 1,  2011,  t he l egi s l at ur e el i mi nat ed t he 

Depar t ment  of  Commer ce and t r ansf er r ed i t s f unct i ons t o var i ous 
ot her  st at e agenci es.   See 2011 Wi s.  Act  32.   Rel evant  t o t hi s 
case,  t he Depar t ment  of  Commer ce' s f unct i ons under  Wi s.  St at .  
§ 32. 19 wer e t r ansf er r ed t o t he Depar t ment  of  Admi ni st r at i on.   
See i d. ,  §§ 923- 932.   As a r esul t ,  i n December  2011,  pur suant  t o 
i t s aut hor i t y under  Wi s.  St at .  § 13. 92( 4) ( b) 1. ,  t he Legi s l at i ve 
Ref er ence Bur eau r enumber ed Wi s.  Admi n.  Code Ch.  COMM 202 as 
Wi s.  Admi n.  Code Ch.  ADM 92.   See 672 Wi s.  Admi n.  Reg.  31 ( Dec.  
31,  2011) .  
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r ecogni zed by t he DOT t hr ough i t s j ur i sdi ct i onal  of f er  and awar d 

of  damages.   The DOT i ssued a s i ngl e j ur i sdi ct i onal  of f er  of  

$2, 000, 000 t o bot h Count r y  Si de and Lamar ,  expr essl y 

acknowl edgi ng t hat  bot h Count r y Si de and Lamar  " own an i nt er est "  

i n t he par cel  of  r eal  pr oper t y bei ng acqui r ed.   Li kewi se,  t he 

DOT i ssued a s i ngl e awar d of  damages of  $2, 000, 000 t o bot h 

Count r y Si de and Lamar , 15 expr essl y acknowl edgi ng t hat  bot h 

                                                 
15 I n i t s br i ef  i n r esponse t o t he DOT' s ami cus cur i ae 

br i ef ,  Count r y Si de r ai ses f or  t he f i r st  t i me t he i ssue of  
whet her  Lamar  has st andi ng i n t hi s case,  gi ven t he f act  t hat  
" Lamar  Adver t i s i ng of  Mi l waukee"  was t he ent i t y named i n t he 
awar d of  damages.   As a gener al  r ul e,  we wi l l  not  consi der  f or  
t he f i r st  t i me on appeal  an i ssue not  r ai sed i n t he c i r cui t  
cour t ,  par t i cul ar l y when,  as her e,  t he i ssue i s undevel oped and 
i nvol ves quest i ons of  f act  not  br ought  t o t he c i r cui t  cour t ' s 
at t ent i on.   See Wi r t h v.  Ehl y,  93 Wi s.  2d 433,  443- 44,  287 
N. W. 2d 140 ( 1980) .  

I n t hat  same br i ef ,  r el y i ng on Wi s.  St at .  § 32. 05( 3)  and 
( 7) ,  Count r y Si de al so ar gues f or  t he f i r st  t i me t hat  Lamar  does  
not  have a r i ght  t o t he awar d of  damages because onl y t hose 
par t i es wi t h an i nt er est  " of  r ecor d"  have a r i ght  t o be named i n 
t he j ur i sdi ct i onal  of f er  and awar d of  damages,  and Lamar ' s l ease 
was never  r ecor ded.   We di sagr ee.    

Wi sconsi n St at .  § 32. 05( 3)  pr ovi des,  i n r el evant  par t ,  t hat  
t he " [ c] ondemnor  shal l  send t o t he owner ,  or  one of  t he owner s 
of  r ecor d,  .  .  .  a not i ce [ of  t he j ur i sdi ct i onal  of f er ] . "   
( Emphasi s added. )   The pl ai n l anguage of  § 32. 05( 3)  i ndi cat es 
t hat  t he condemnor  i s r equi r ed t o send not i ce of  t he 
j ur i sdi ct i onal  of f er  t o ei t her  " t he owner "  of  t he pr oper t y " or  
one of  t he owner s of  r ecor d. "   I n ot her  wor ds,  § 32. 05( 3)  " does 
not  r equi r e t hat  ser vi ce of  j ur i sdi ct i onal  of f er  and not i ce of  
hear i ng must  be made onl y on an ' owner  of  r ecor d. '   Ser vi ce on 
t he ' owner  of  r ecor d'  i s  mer el y one of  t wo al t er nat i ves. "   Ar ea 
Bd.  of  Vocat i onal ,  Techni cal  & Adul t  Educ. ,  Di st .  No.  2 v.  
Sal t z,  57 Wi s.  2d 524,  204 N. W. 2d 909 ( 1973) .  
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Count r y Si de and Lamar  " have an i nt er est "  i n t he par cel  of  r eal  

pr oper t y bei ng acqui r ed.   Fi nal l y,  t he DOT i ssued a s i ngl e 

check,  nami ng bot h Count r y Si de and Lamar  as payees,  f or  t he 

amount  of  t he awar d l ess pr or at ed t axes.   The DOT' s s i ngl e 

payment  was consi st ent  wi t h t he uni t  r ul e.   See Ci t y of  

Mi l waukee Post  No.  2874,  319 Wi s.  2d 553,  ¶39;  Spi egel ber g,  291 

Wi s.  2d 601,  ¶15.   That  i s,  t he DOT det er mi ned t he f ai r  mar ket  

val ue of  t he ent i r e pr oper t y t aken as i f  t her e wer e onl y one 

owner  and made a s i ngl e payment  f or  t hat  amount ,  ant i c i pat i ng 

t hat  t he payment  woul d t hen be appor t i oned bet ween Count r y Si de 

and Lamar .   See Ci t y of  Mi l waukee Post  No.  2874,  319 

Wi s.  2d 553,  ¶39;  Maxey,  94 Wi s.  2d at  401.   At t or ney Bat ha 

st at ed i t  succi nct l y i n her  l et t er  t o Lamar ,  i nf or mi ng Lamar  

t hat  " [ t ] he $2 mi l l i on payment  t o Count r y Si de and Lamar  cover s 

al l  i nt er est s i n t he val ue of  t he s i gn si t e, "  and " i f  [ Lamar ]  

ha[ s]  a c l ai m f or  l easehol d val ue or  per mi t  val ue,  et c. ,  [ t hen]  

[ Lamar ]  wi l l  need t o seek sat i sf act i on f r om Count r y Si de. "  

                                                                                                                                                             
Li kewi se,  Wi s.  St at .  § 32. 05( 7) ( a)  pr ovi des,  i n r el evant  

par t ,  t hat  t he awar d of  damages " shal l  name al l  per sons havi ng 
an i nt er est  of  r ecor d i n t he pr oper t y t aken and may name t he 
ot her  per sons. "   ( Emphasi s added. )   Whi l e t he pl ai n l anguage of  
§ 32. 05( 7) ( a)  r equi r es t he condemnor  t o name i n t he awar d of  
damages " al l  per sons havi ng an i nt er est  of  r ecor d, "  i t  al so 
gi ves t he condemnor  t he opt i on of  nami ng i n t he awar d of  damages 
" t he ot her  per sons, "  i . e.  t hose per sons who do not  have " an 
i nt er est  of  r ecor d. "  
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¶32 Count r y Si de and Lamar  agr eed t o t r ansf er  t o Count r y 

Si de al l  but  $120, 000 of  t he awar d of  damages. 16  That  r emai ni ng 

$120, 000 i s t he f ocus of  t hi s case.  

¶33 Nei t her  t he c i r cui t  cour t  nor  t he cour t  of  appeal s 

deni ed t hat  Lamar  had an i nt er est  i n t he pr oper t y t aken and was 

t hus ent i t l ed t o j ust  compensat i on.   I nst ead,  al bei t  f or  

di f f er ent  r easons,  bot h cour t s concl uded t hat  Count r y Si de was 

ent i t l ed t o t he f ul l  $120, 000 on t he gr ounds t hat  Lamar  l ost  i t s  

r i ght  t o seek a shar e of  t he awar d of  damages.   The ci r cui t  

cour t  det er mi ned t hat  Lamar  l ost  i t s  r i ght  t o seek a shar e of  

t he awar d of  damages by f ai l i ng t o j oi n i n Count r y Si de' s appeal  

of  t he awar d.   The cour t  of  appeal s det er mi ned,  and Count r y Si de 

agr ees, 17 t hat  Lamar  l ost  i t s  r i ght  t o br i ng a c l ai m f or  

par t i t i on under  Wi s.  St at .  §§ 32. 05( 9) ( a) 3.  and 820. 01 by 

                                                 
16 Count r y Si de pet i t i oned,  and t he ci r cui t  cour t  agr eed,  t o 

accept  deposi t  of  t he $120, 000 pur suant  t o Wi s.  St at .  
§ 32. 05( 7) ( d) .   We poi nt  out ,  however ,  t hat  § 32. 05( 7) ( d)  was 
not  t he appr opr i at e vehi c l e f or  Count r y Si de' s pet i t i on.   
Sect i on 32. 05( 7) ( d)  set s f or t h t he manner  i n whi ch t he condemnor  
may i ssue a check f or  t he amount  of  t he awar d of  damages,  l ess 
out st andi ng del i nquent  t ax l i ens and l ess pr or at ed t axes.   
Sect i on 32. 05( 7) ( d)  pr ovi des t hat  a check " shal l  at  t he opt i on 
of  t he condemnor  be mai l ed by cer t i f i ed mai l  t o t he owner  or  one 
of  t he owner s of  r ecor d or  be deposi t ed wi t h t he c l er k of  t he 
c i r cui t  cour t  of  t he count y f or  t he benef i t  of  t he per sons named 
i n t he awar d. "   ( Emphasi s added. )   I n t hi s case,  t he DOT 
evi dent l y chose t he f i r st  opt i on.   I n any case,  § 32. 05( 7) ( d)  
speaks onl y t o t he condemnor ' s,  not  t he owner ' s,  abi l i t y  t o 
deposi t  t he check wi t h t he c l er k of  t he c i r cui t  cour t .  

17 I n i t s br i ef i ng bef or e t hi s cour t ,  Count r y Si de concedes 
t hat  Lamar  di d not  l ose i t s r i ght  t o seek a shar e of  t he awar d 
of  damages by f ai l i ng t o j oi n i n Count r y Si de' s appeal  of  t he 
awar d.  
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s i gni ng t he Wor ksheet  and t her eby r eachi ng an agr eement  wi t h t he 

DOT on t he amount  of  compensat i on payabl e t o Lamar  pur suant  t o 

Wi s.  St at .  § 84. 30( 8) .   We concl ude t hat  bot h t he c i r cui t  cour t  

and cour t  of  appeal s er r ed.  

¶34 Fi r st ,  we concl ude t hat  Lamar  di d not  l ose i t s r i ght  

t o seek a shar e of  t he awar d of  damages by f ai l i ng t o j oi n i n 

Count r y Si de' s appeal  of  t he awar d.   Pur suant  t o Wi s.  St at .  

§ 32. 05( 11) ,  Count r y Si de el ect ed t o appeal  di r ect l y t o t he 

c i r cui t  cour t ,  chal l engi ng t he adequacy of  t he $2, 000, 000 awar d 

of  damages.   To be sur e,  Lamar  had t he opt i on t o j oi n i n Count r y 

Si de' s appeal .   Sect i on 32. 05( 11)  pl ai nl y st at es:  " Wher e one 

par t y i n i nt er est  has appeal ed f r om t he awar d,  no ot her  par t y i n 

i nt er est  who has been ser ved wi t h not i ce of  such appeal  may t ake 

a separ at e appeal  but  may j oi n i n t he appeal  by ser vi ng not i ce 

upon t he condemnor  and t he appel l ant  of  t hat  par t y ' s el ect i on t o 

do so. "   ( Emphasi s added. )   At  t he same t i me,  however ,  

§ 32. 05( 11)  expr essl y pr ovi des t hat  " [ t ] he appeal  shal l  not  

af f ect  par t i es who have not  j oi ned i n t he appeal  as her ei n 

pr ovi ded. "   I n ot her  wor ds,  § 32. 05( 11)  makes cl ear  t hat  a par t y 

i n i nt er est  does not  l ose any r i ght s by not  j oi ni ng i n anot her  

par t y ' s appeal .  

¶35 I n f act ,  Wi s.  St at .  § 32. 05 pr ovi des a r oadmap f or  

cases i n t he ver y post ur e of  Count r y Si de and Lamar ' s——t hose 

i nvol v i ng mul t i pl e par t i es i n i nt er est ,  when one or  mor e di d not  

j oi n i n an appeal  under  § 32. 05( 11) .   Sect i on 32. 05( 11)  di r ect s 

t hat  subsect i on ( 9) ( a)  " shal l  gover n"  i n cases i nvol v i ng 

mul t i pl e owner shi p or  i nt er est s i n l ands t aken.   Sect i on 
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32. 05( 9) ( a) 1. ,  i n t ur n,  makes c l ear  t hat  t he uni t  r ul e st i l l  

appl i es i n cases wher e al l  par t i es i n i nt er est  have not  j oi ned 

i n an appeal :   

Wher e al l  par t i es havi ng an i nt er est  i n t he 
pr oper t y t aken do not  j oi n i n an appeal ,  such f act  
shal l  not  change t he r equi r ement  t hat  a f i ndi ng of  
f ai r  mar ket  val ue of  t he ent i r e pr oper t y t aken and 
damages,  i f  any,  t o t he ent i r e pr oper t y t aken,  shal l  
be made i n det er mi ni ng compensat i on.  

I n such cases,  § 32. 05( 9) ( a) 1.  t hen i nst r uct s t hat  t he separ at e 

pr oper t y i nt er est s " shal l ,  i n cases of  di sput e,  be r esol ved by a 

separ at e par t i t i on act i on as set  f or t h her ei n. "   Fi nal l y,  

§ 32. 05( 9) ( a) 3.  expl ai ns t he pr ocedur e f or  a separ at e par t i t i on 

act i on,  pr ovi di ng t hat  when t he par t i es i n i nt er est  f ai l  t o 

agr ee on t he di v i s i on of  an awar d of  damages,  " any of  such 

owner s or  par t i es of  i nt er est  may pet i t i on t he c i r cui t  cour t  f or  

t he count y wher ei n t he pr oper t y i s l ocat ed f or  par t i t i on of  t he 

awar d moneys as pr ovi ded i n s.  820. 01. " 18 

                                                 
18 Wi sconsi n St at .  § 820. 01,  whi ch gover ns t he f i l i ng of  a 

compl ai nt  and t he t r i al  i n an act i on f or  par t i t i on of  per sonal  
pr oper t y,  st at es t he f ol l owi ng:   

When any of  t he owner s of  per sonal  pr oper t y i n 
common shal l  desi r e t o have a di v i s i on and t hey ar e 
unabl e t o agr ee upon t he same an act i on may be 
commenced f or  t hat  pur pose.   Such act i on shal l  be 
t r i ed by t he cour t  and i f  i n i t s  opi ni on a di v i s i on of  
such pr oper t y can be had wi t hout  a sal e t her eof  
j udgment  shal l  be gi ven accor di ngl y and t he pr oper t y 
shal l  be di v i ded,  i n accor dance wi t h t he i nt er est  of  
t he par t i es t her ei n,  and each owner  shal l  be vest ed 
wi t h t he f ul l  t i t l e of  t he shar e awar ded t o t he owner  
by t he j udgment  i n sever al t y.   The cour t  may appoi nt  a 
r ecei ver ,  ent er  an i nt er l ocut or y or  f i nal  j udgment  i n 
or der  t o do compl et e j ust i ce.  
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¶36 The pr ocedur e set  f or t h i n Wi s.  St at .  § 32. 05( 9) ( a) 1.  

and 3.  i s  pr eci sel y t he pr ocedur e f ol l owed by Lamar  i n t hi s 

case.   Count r y Si de el ect ed t o appeal  f r om t he awar d of  damages 

under  § 32. 05( 11) ;  Lamar  opt ed not  t o j oi n i n Count r y Si de' s 

appeal ;  and when Count r y Si de and Lamar  f ai l ed t o r each an 

agr eement  on t he di v i s i on of  t he $120, 000 t hat  r emai ned of  t he 

awar d,  Lamar  pet i t i oned t he ci r cui t  cour t  f or  par t i t i on of  t he 

money,  pur suant  t o §§ 32. 05( 9) ( a) 3.  and 820. 01.   To put  i t  

s i mpl y,  not hi ng mor e coul d have been expect ed of  Lamar .  

¶37 Second,  cont r ar y t o t he cour t  of  appeal s '  

det er mi nat i on,  we concl ude t hat  Lamar  di d not  l ose i t s r i ght  t o 

br i ng a c l ai m f or  par t i t i on under  Wi s.  St at .  §§ 32. 05( 9) ( a) 3.  

and 820. 01 by s i gni ng t he Wor ksheet .   As t he DOT expl ai ns i n i t s 

ami cus cur i ae br i ef ,  t he Wor ksheet  and For m DT1527 document  t he 

r el ocat i on payment  t hat  Lamar  r ecei ved f r om t he DOT.   For m 

DT1527 i ndi cat es t hat  Lamar  appl i ed f or  and r ecei ved f r om t he 

DOT a r el ocat i on payment  of  $83, 525.   As det ai l ed by t he 

Wor ksheet ,  t he $83, 525 consi st ed of  $75, 175 f or  t he cost  t o 

bui l d t he bi l l boar d new;  $2, 500 f or  r el ocat i on expenses;  and 

$5, 850 f or  t ake- down cost .   I n ot her  wor ds,  $83, 525 was t he cost  

t hat  Lamar  i ncur r ed i n havi ng t o r emove i t s  bi l l boar d and 

r ebui l d i t  ont o anot her  s i t e,  i . e. ,  Lamar ' s act ual  movi ng 

expenses under  Wi s.  St at .  § 32. 19( 3) ( a)  and Wi s.  Admi n.  Code 

COMM § 202. 64( 1) .   As we expl ai ned i n det ai l  above,  t he DOT' s 

$83, 525 payment  f or  Lamar ' s r el ocat i on expenses i s di st i nct  f r om 

t he DOT' s $2, 000, 000 awar d f or  t he f ai r  mar ket  val ue of  t he 

pr oper t y t aken.   See Wi s.  St at .  §§ 32. 09( 5) ( a) ,  32. 19( 1) ;  Wi s.  
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Admi n.  Code COMM § 202. 001.   Lamar  has a r i ght  t o seek not  onl y 

payment  f or  r el ocat i on expenses but  al so i t s shar e of  t he awar d 

f or  t he f ai r  mar ket  val ue of  t he pr oper t y t aken.    

¶38 I t  i s  t r ue,  as t he cour t  of  appeal s poi nt ed out ,  t hat  

t he Wor ksheet  cont ai ns gener al  r el ease l anguage.   I n par t i cul ar ,  

t he Wor ksheet  pr ovi des t hat  Lamar ,  " by s i gni ng t hi s document ,  

wai ves any r i ght  t o f ut ur e c l ai ms f or  damage or  l oss i nvol v i ng 

t hi s s i gn. "   However ,  as t he DOT expl ai ns,  t he Wor ksheet  must  be 

under st ood i n conj unct i on wi t h For m DT1527,  a document  submi t t ed 

wi t h and i ncor por at ed by t he Wor ksheet .   For m DT1527,  al so 

s i gned by Lamar ,  cont ai ns t he f ol l owi ng,  mor e speci f i c  st at ement  

of  r el ease:  " [ Lamar ]  agr ee[ s]  t o accept  t he amount s as payment  

i n f ul l  f or  t he i t ems cl ai med,  and r el ease t he [ DOT]  and any 

publ i c body,  boar d or  commi ssi on act i ng i n i t s behal f ,  f r om any 

and al l  c l ai ms f or  damages ar i s i ng t hr ough t hi s pr oj ect ,  f or  t he 

l i s t ed i t ems f or  whi ch an amount  i s c l ai med. "   ( Emphasi s added. )   

That  l anguage i s c l ear :  by s i gni ng For m DT1527,  Lamar  agr eed t o 

accept  $83, 525 as payment  i n f ul l  f or  t he i t ems cl ai med and t o 

r el ease t he DOT and any publ i c body act i ng on t he DOT' s behal f  

f r om any f ur t her  c l ai ms f or  t he l i s t ed i t ems.   As 

af or ement i oned,  t he l i s t ed i t ems wer e det ai l ed i n t he Wor ksheet  

and r el at ed onl y t o Lamar ' s act ual  movi ng expenses.    

¶39 Fi nal l y,  t he cour t  of  appeal s and Count r y Si de' s 

r el i ance on Wi s.  St at .  § 84. 30( 8)  i s mi spl aced.   The cour t  of  

appeal s concl uded t hat  § 84. 30( 8)  pr ovi des t he excl usi ve r emedy 

f or  t he t aki ng of  Lamar ' s pr oper t y.   Lamar ,  No.  2010AP2023,  

unpubl i shed sl i p op. ,  ¶¶9- 15.   Accor di ng t o t he cour t  of  
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appeal s,  by s i gni ng t he Wor ksheet ,  Lamar  r eached an agr eement  

wi t h t he DOT on t he amount  of  compensat i on payabl e t o Lamar  

pur suant  t o § 84. 30( 8)  and t hus l ost  i t s  r i ght  t o br i ng f ut ur e 

c l ai ms f or  compensat i on under  Wi s.  St at .  § 32. 05.   See i d. ,  

¶¶12- 15.   However ,  as t hi s cour t  hel d i n Vi v i d,  § 84. 30 " i s t he 

excl usi ve r emedy f or  det er mi ni ng j ust  compensat i on f or  r emoved 

si gns t hat  meet  t he cr i t er i a of  § 84. 30( 6) . "   219 Wi s.  2d at  776 

( l ead op. )  ( emphasi s added) ;  see al so i d.  at  797 ( Br adl ey,  J. ,  

concur r i ng) .   Sect i on 84. 30( 6)  pr ovi des,  i n r el evant  par t ,  t hat  

t he DOT " shal l  pay j ust  compensat i on upon t he r emoval  or  

r el ocat i on on or  af t er  Mar ch 18,  1972,  of  any of  t he f ol l owi ng 

si gns whi ch ar e not  t hen i n conf or mi t y wi t h t hi s  

sect i on .  .  .  . "   Pur suant  t o § 84. 30( 5) ( a) ,  " [ s ] i gns out si de of  

busi ness ar eas whi ch ar e l awf ul l y i n exi st ence on Mar ch 18,  1972 

but  whi ch do not  conf or m t o t he r equi r ement s her ei n ar e decl ar ed 

nonconf or mi ng .  .  .  . "   The bi l l boar ds at  i ssue i n Vi v i d wer e 

nonconf or mi ng and t her ef or e met  t he cr i t er i a of  § 84. 30( 6) .   219 

Wi s.  2d at  777 ( l ead op. ) .   By cont r ast ,  Lamar ' s bi l l boar d i n 

t he i nst ant  case was conf or mi ng.   The bi l l boar d was per mi t t ed 

and t hus r ecogni zed by t he DOT as " conf or m[ i ng]  t o t he 

r equi r ement s of  Sect i on 84. 30 of  t he Wi s.  St at ut es and t o ot her  

Admi ni st r at i ve Rul es and Laws cur r ent l y appl i cabl e and 

ef f ect i ve. "   Because Lamar ' s bi l l boar d was conf or mi ng,  

§ 84. 30( 8)  i s s i mpl y not  i mpl i cat ed i n t hi s case.    

I V.  CONCLUSI ON 

¶40 We hol d t hat  Lamar  has not  l ost  i t s  r i ght  t o seek a 

shar e of  t he awar d of  damages i ssued t o Count r y Si de and Lamar ,  
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and t her ef or e,  t he c i r cui t  cour t  i mpr oper l y di smi ssed Lamar ' s 

c l ai m f or  par t i t i on.   Fi r st ,  we concl ude t hat  Lamar  di d not  l ose 

i t s r i ght  t o seek a shar e of  t he awar d of  damages by f ai l i ng t o 

j oi n i n Count r y Si de' s appeal  of  t he awar d.   Second,  we concl ude 

t hat  Lamar  di d not  l ose i t s r i ght  t o br i ng a c l ai m f or  par t i t i on 

by accept i ng payment  f r om t he DOT f or  r el ocat i on expenses.   The 

DOT' s payment  f or  Lamar ' s r el ocat i on expenses i s  di st i nct  f r om 

t he DOT' s awar d f or  t he f ai r  mar ket  val ue of  t he pr oper t y t aken.   

Lamar  has a r i ght  t o seek bot h.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed,  and t he cause i s r emanded t o t he c i r cui t  cour t  f or  

f ur t her  pr oceedi ngs consi st ent  wi t h t hi s opi ni on.  

 

 



No.  2010AP2023   

 

 
 

1

 

 
 


	CaseNumber
	AddtlCap

		2014-09-15T18:26:50-0500
	CCAP




