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REVI EW of a decision of the Court of Appeals. Affirned.

11 SH RLEY S. ABRAHAMSON, C. J. This case calls upon the
court to interpret once again the Wsconsin Public Records Law.?
The duties of government authorities under the Public Records

Law are of substantial and continuing interest.

! For purposes of this opinion, we refer to Ws. Stat.
88 19.31-.39 (2009-10) as the Public Records Law, although these
provisions are sonetines referred to as the "Open Records Law "
Retention and preservation of docunents, addressed at Ws. Stat.
88 16.61-.62, and also sonetines referred to as the "Public
Records Law," is not involved in the instant case.

Al references to the Wsconsin Statutes are to the 2009-10
version unl ess ot herw se indi cat ed.
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12 W are reviewing a published decision of the court of
appeal s that reversed a judgnent of the Crcuit Court for Juneau
County, Charles A. Pollex, Judge.? The circuit court dism ssed
the conplaint of the Juneau County Star-Tinmes and CGeorge Althoff
(collectively, the Star-Tinmes) seeking relief pursuant to the
Public Records Law agai nst Juneau County and Kathleen Kobyl ski
(collectively, the County).® The court of appeals reversed the
judgnment of the circuit court. W affirm the decision of the
court of appeals.

13 The genesis of the present case is litigation against
the County relating to an enployee of the Juneau County
Sheriff's Departnent. The County's defense was conducted by the
Crivello Carlson law firm (the law firm, which was retained to
represent the County by the County's insurance conpany,
Wsconsin County Mitual Insurance Corporation (the insurance
conpany).

14 The County and the insurance conpany are parties to a
contract, nanely the Public Entity Liability Policy (the
l[tability insurance policy), which the County procured from the
i nsurance conpany. The liability insurance policy provides that
the insurance conpany shall defend the County for covered
occurrences; shall pay suns that the County becones |legally

obligated to pay as damages as a result of a covered occurrence;

2 Juneau County Star-Times v. Juneau County, 2011 W App
150, 337 Ws. 2d 710, 807 N W2d 655.

3 George Althoff is the publisher of the Juneau County Star-
Times. Kathl een Kobyl ski is the Juneau County C erk



No. 2010AP2313

and shall also pay attorney fees and related costs in defending
against a claim®*® The liability insurance policy also provides
that the County shall cooperate with the insurance conpany (and
therefore with counsel retained by the insurance conpany) in
preparing the County's defense.

15 Pursuant to the liability insurance policy, the
i nsurance conpany retained the law firmto represent the County.
The County accepted the law firmis representation pursuant to
the liability insurance policy and worked with the law firmin
preparing the County's defense. Thus, an attorney-client

relationship was created between the law firm and the County

“ The liability insurance policy provides, in relevant part:

We [County Miutual] have the right and duty to defend
any suit against the insured seeking nonetary damages
on account of bodily injury, personal injury, property
damage or errors and omssions or any conbination
t hereof, but:

1. The armount we will pay for damages is limted as
described in Section IV — Limts of Insurance;

2. W my, at our discretion, i nvestigate any
occurrence and settle any claim or suit that my
result even if the settlenent anount is exclusively
within the insured s deductible, and

3. Qur right and duty to defend end when we have used
up the Limt of Insurance in the paynent of judgnments
or settlenents wunder Coverages A, B or C Thi s
applies to both clainms and suits pending at that tine
and those filed thereafter.

Def ense costs are payable in addition to the policy
limt after any applicable deductible has been
exhaust ed.

(Enmphasis in original.)
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pursuant to the liability insurance policy. Representati ves of
the County, including corporation counsel, consulted directly
with the law firmwth regard to the litigation

16 The law firm prepared and sent to the insurance
conpany invoices (itemzed bills) for its legal services
rendered pursuant to the liability insurance policy in the
def ense of the County. Relying on the Public Records Law, the
Star-Ti mes sought access to these invoices.

17 The parties dispute whether the invoices generated by
the law firm fall within Ws. Stat. § 19.36(3) of the Public
Records Law, the "contractors' records" provision. Section
19.36(3) requires an authority (as defined in the Public Records
Law) to "make available for inspection and copying . . . any
record produced or collected under a contract entered into by
the authority . . . to the same extent as if the record were
mai nt ai ned by the authority."®

18 The circuit court concluded that Ws. Stat. 8§ 19.36(3)
does not apply to the invoices because the County had not

contracted wth the insurance conpany "“for pur poses  of

® Wsconsin Stat. § 19.36(3) reads in full as follows:

Contractors' records. Subject to sub. (12), each
authority shall make available for inspection and
copying under s. 19.35(1) any record produced or
collected wunder a contract entered into by the
authority with a person other than an authority to the
sane extent as if the record were nmmintained by the
aut hority. This subsection does not apply to the
i nspection or copying of a record under S.
19.35(1) (am .
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collecting and maintaining the information" that the Star-Tines
was seeki ng. According to the circuit court, the invoices were
produced by the law firm for the insurance conpany under the
i nsurance conpany's agreenent with the law firm not under the
i nsurance conpany's liability insurance policy with the County.
The circuit court further concluded that even if § 19.36(3)
applied, the invoices were properly redacted to protect the
attorney-client privilege.?®

19 The court of appeals reversed the judgnent of the
circuit court and remanded the matter to the circuit court,
ordering the County to make avail able unredacted copies of the
invoices to the Star-Tines. The court of appeals concl uded:
(1) Ws. Stat. 8§ 19.36(3) applies to the invoices as records

coll ected by the insurance conpany under its liability insurance

® The circuit court reasoned:

1. The legal invoices are not records under Ws. Stat.
8§ 19.32(2) because they were neither created by nor kept
by the County.

2. The legal invoices are not contractors' records under
Ws. Stat. 8§ 19.36(3) because the invoices were generated
under an apparent agreenent or contract between the
County's insurer and the Crivello Carlson law firm to
whi ch the County was not a party.

3. The County did not waive its right to argue that the
| egal invoices were not records or contractors' records by
failing to assert that in its initial response to the
Star-Ti nes request.

4. Even if the invoices were subject to a Public Records
request, the invoices do contain detailed descriptions of
the nature of the legal services rendered to Juneau County
and are protected by attorney-client privilege.
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policy wwth the County; and (2) the County failed to point to
evi dence sufficient to survive sunmary judgnent on the question
whether its redactions qualify as privileged attorney-client
i nformation.’

110 We affirm the decision of the court of appeals. e
use sonewhat different reasoning, however. W too conclude that
the invoices are contractors' records under Ws. St at.
§ 19.36(3).°8 Qur decision is based on the tripartite
relationship of the County, the insurance conpany and the |aw
firm all arising fromthe liability insurance policy.

11 The tripartite relationship arising fromthe liability
i nsurance policy is as follows:

(1) The liability insurance policy is the basis of a
cont ract ual relationship between the County and the

I nsurance conpany: The insurance conpany agrees in the

liability insurance policy to pay damages the County owes

and to pay attorney fees incurred for the County's defense.
(2) The liability insurance policy is the basis of a
contractual relationship between the insurance conpany and
the law firm The insurance conpany retains the law firm
pursuant to the liability insurance policy, to represent

the County and agrees to pay the attorney fees. The | aw

" Star-Tinmes, 337 Ws. 2d 710, 92.

8 In light of our holding, we need not and do not address
whet her the invoices should be viewed as records under Ws.
Stat. 8§ 19.32(2) and whether the County has waived its argunent
that the invoices are not records.
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firm that accepts the assignnent undertakes the County's

representation in accordance with the liability insurance

policy.

(3) The liability insurance policy is the basis of a
contractual relationship between the law firm and the
County: Pursuant to the liability insurance policy, the
law firm retained by the insurance conpany enters into a
contractual attorney-client (agency) relationship with the
County.

12 The liability insurance policy thus is the basis for
contractual relationships between the County and the insurance
conpany, as well as between the insurance conpany and the |aw
firm and the law firmand the County.

113 The invoices—the billings for the law firms |egal
work perforned as the County's defense counsel and the insurance
conpany's retained counsel—were produced or collected in the
course of the law firms representation of the County and the
i nsurance conpany under the liability insurance policy between
the County and the insurance conpany. Because the liability
insurance policy is the basis for the tripartite relationship
bet ween the County, the insurance conpany, and the law firm and
is the basis for an attorney-client relationship between the |aw
firmand the County, we conclude that the invoices were produced
or collected during the course of the law firm s representation
of the County and the insurance conpany pursuant to the
l[tability insurance policy; the liability insurance policy is a
contract entered into by the County and the insurance conpany.

7
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Thus, the requirenents of Ws. Stat. 8§ 19.36(3) have been net
and 8 19.36(3) governs the accessibility of the invoices.

114 W do not address the question whether the circuit
court's approved redactions of the invoices were proper. Thi s
issue is not before the court. The County did not seek review
of the issue of redaction, explaining in its petition for review
that it sought review only of the issue whether the invoices are
subject to the Public Records Law.?® The Order of this court
accepting review in the instant case provided that the County
"may not raise or argue issues not set forth in the petition for
review unless otherwise ordered by the court." The County
repeated its position at oral argunent that the invoices in
question did not contain any confidential work product or
attorney-client privileged information that had to be redacted.

115 The propriety of the redaction was not briefed or
argued in this court. Qur ruling in the present case does not
alter the rules governing confidentiality, attorney-client
privilege, or lawers' work product, or any other rules
protecting against disclosure. No issue has been raised wth
regard to these rules. W therefore do not decide which court—
the circuit court or the court of appeal s—+reached the correct
result regarding redaction of the invoices.

16 Accordingly, we affirm the decision of the court of

appeals remanding the matter to the circuit court to order the

® County's Petition for Review at 10.



No. 2010AP2313

County to provide unredacted copies of the invoices to the Star-
Ti mes.
I

117 The facts of this case are undisputed. The County
procured a Public Entity Liability Policy (the liability
i nsurance policy) from Wsconsin County Mitual |nsurance Conpany
(the insurance conpany).

18 Pursuant to the ternms of the Iliability insurance
policy, the insurance conpany retained the Crivello Carlson |aw
firmto represent it, Juneau County Sheriff Brent H { eson, and
the County in matters involving the County as defendant in
proceedings related to Jereny Haske, a fornmer deputy sheriff.
The law firm perfornmed services on the Haske matter in which the
County was a defendant and sent invoices for this work directly
to the insurance conpany. The insurance conpany paid the |aw
firmon the basis of the invoices. Neither the law firm nor the
I nsurance conpany sent any invoices to the County.

119 The liability insurance policy is silent about whether
the County has any right to any records, including access to
invoices arising fromthe law firms defense of the County. No
witten contract between the law firm and the insurance conpany
for this legal work is in the record. The record does not
reveal what kind of invoices, if any, the insurance conpany
sought fromthe law firm

120 On February 7, 2010, Peter Rebhahn, a reporter wth
the Star-Tinmes, sent a letter to Kathleen Kobylski, the Juneau
County Clerk, requesting access to any legal bills fromthe |aw

9
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firmsubmtted to the insurance conpany for services rendered as
counsel to the County in the Haske matters.'°

121 Three days |ater, on February 10, 2010, after
conferring with Juneau County Corporation Counsel David Lasker
Attorney Mchele Ford of the law firm provided redacted invoices
related to the Haske matters to M. Rebhahn. Attorney Ford's
letter explained that "[t]he invoices have been redacted to
exclude information that is privileged by statute and common
[ aw. " Attorney Ford also sent the redacted invoices to the
County, along with a copy of the letter to M. Rebhahn.

22 On February 16, 2010, GCeorge Althoff, the Star-Tinmes
Publ i sher, sent a followup letter to County Cerk Kobylski,
renewi ng the newspaper's request for records, asserting that the
February 10 response from the law firm ignored the original
request. Cl erk Kobyl ski responded by letter on February 17,
2010, explaining that all redacted content in the |egal invoices
is privileged under applicable law and refusing to provide
anyt hing further.

123 The Star-Tinmes then filed an action for mandanus and
declaratory relief against the County on March 9, 2010, seeking

di scl osure of the redacted portions of the legal invoices. The

1 The letter specifically asked for "access to bills
submtted for paynent to Juneau County's insurer, the Wsconsin
County Mutual Insurance Corp., by Mchele Ford, or submtted by
her law firm Crivello Carlson, for services Attorney Ford
rendered as counsel to Juneau County Sheriff Brent O eson in the
years 2008, 2009 and 2010."

10
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County answered the conplaint, denying all clains. The parties
filed cross-notions for sunmary | udgnent.

24 On August 26, 2010, the circuit court granted the
summary judgnment notion in favor of the County. On appeal by
the Star-Tinmes, the court of appeals ruled in favor of the Star-
Ti mes.

I

25 This case involves the interpretation and application
of the Public Records Law to undisputed facts, presenting a
guestion of law that this court determ nes independently while
benefitting from the analyses of both the circuit court and the
court of appeals.

126 W& shall in the instant case, as in prior cases,
exam ne nunerous sources in interpreting and applying the Public
Records Law, including the text and context of relevant

provi si ons, the interpretation proffered by the Attorney

1 M| waukee Journal Sentinel v. City of MIwaukee, 2012 W
65, 17, 341 Ws. 2d 607, 815 N.W2d 367 (Abrahanson, C J., |ead

op.).

At the circuit court, each party filed a notion for summary
j udgnent . W review a circuit court's grant or denial of a
summary judgnment notion independently of weither the circuit
court or the court of appeals. We apply the sane nethodol ogy
and benefit fromtheir analyses. WREdata v. Village of Sussex,
2008 W 69, 944, 310 Ws. 2d 397, 751 N W2d 736. Sumary
judgnent is appropriate when there are no genuine issues of
material fact and the noving party is entitled to judgnent as a
matter of |aw. The facts in the present case are undi sputed.
There are no conpeting reasonable inferences preventing sunmmary
judgnment on the question of |aw whether Ws. Stat. § 19.36(3)
applies to the invoices.

11
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General, the legislature's Declaration of Policy in Ws. Stat.
§ 19. 31, and interpretations of the relevant statutory
provisions in prior cases.?'?
11

127 We turn first to the text of Ws. Stat. § 19.36(3),
the contractors' records provision. The general rule is that a
record under the Public Records Law is a record created or kept
by an authority. Ws. Stat. § 19.32(2).*® The contractors'
records provision provides that even if a record is not created
by or kept by an authority, the record is subject to the Public
Records Law if it is "produced or collected under a contract
entered into by the authority with a person other than an
authority to the sane extent as if the record were nmaintained by
the authority.” The contractors' records provision is designed
to prevent a governnment entity from evading its responsibilities
under the Public Records Law by shifting a record' s creation or
custody to an agent.

128 Section 19.36(3) reads as foll ows:

Contractors' Records. Subject to sub. (12), each
authority shall mneke available for inspection and
copying wunder s. 19.35(1) any record produced or
collected wunder a contract entered into by the

2 M | waukee  Jour nal Senti nel , 341 Ws. 2d 607, 718
(Abrahanson, C.J., lead op.); Schill v. Ws. Rapids Sch. D st.,
2010 W 86, 121, 327 Ws. 2d 572, 786 N W2d 177 (Abrahanson,
CJ., lead op.).

13 Machotka v. Village of Wst Salem 2000 W App 43, 16
233 Ws. 2d 106, 607 N.W2d 319.

4 Machot ka, 233 Ws. 2d 106, ¢8.

12
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authority with a person other than an authority to the
sane extent as if the record were nmintained by the
authority. This subsection does not apply to the
i nspection or copying of a record under S.
19.35(1) (am .

29 No one disputes that the County is an authority as
defined in the Public Records Law.® No one disputes that the
l[tability insurance policy is "a contract entered into by" the
County with the insurance conpany, and no one disputes that the
i nsurance conpany is not an authority.

130 The dispute revolves around whether the invoices
prepared by the law firm that contracted with the insurance
conpany to furnish | egal services to the County were produced or
collected wunder the liability insurance policy, a contract
bet ween the County and the insurance conpany.

131 To resolve the dispute we nust explore the neaning of
the key words in Ws. Stat. 8 19.36(3) governing the present
di spute: "produced,"” "collected,"” and "under." Three different
approaches have been presented to the court.

132 The circuit court focused on the word "produced" and
concluded that the invoices were not produced under a contract
between the County and the insurance conpany. The County agrees
with this position and argues here that no separate contract
exists between the County and the law firm retained by the
I nsurance conpany.

133 The word "produce" has nunerous definitions: to bring

forth; to yield; to create by intellectual or physical effort;

15 See Ws. Stat. § 19.32(1).

13
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to make; to generate; to manufacture; to cause to occur or
exist; to give rise to or to happen; to formor shape.

134 The court of appeals focused on the word "coll ected"
and concluded that the invoices were "collected" wunder a
contract between the County and the insurance conpany. The
court of appeals reasoned that the insurance conpany's mandatory
obligation under the liability insurance policy to defend the
County w Il necessarily result 1in the insurance conpany's
collecting some form of invoice fromthe law firm?'® The court
of appeals rejected the County's argunment that the invoices were
col l ected under whatever agreenent existed between the insurance
conpany and the law firm not the contract between the County
and the insurance conpany. '’

135 The word "collect" also has nunerous definitions: to
gather; to bring together in a group or mass; to receive,
gat her, or exact from a nunber of persons or other sources.

136 In contrast, the Departnment of Justice focuses its

nonparty brief on the word "under" in the statutory phrase

® star-Times, 337 Ws. 2d 710, 917.

Y The Wsconsin Freedom of Information Council, the
W sconsi n Newspaper Association, and the Wsconsin Broadcasters
Association submtted a nonparty brief supporting the position
of the court of appeals and the Star-Tines. The brief argued
that the contractors' records provision precludes governnent
from performng an "end run" around the Public Records Law by
contracting away the public's access to information.

14
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"collected or produced under a contract."!® The Depart nent
exam nes dictionary definitions of the word "under"” (along wth
other materials) and concludes that "the 819.36(3) |I|anguage
‘record produced or collected under a contract' means records

produced or collected as required by or as obligated by a

contract" (enphasis added).

137 The Departnent substitutes the words "as required by
or obligated by" for the word "under." But other substitutes
for the word "under" exist that have different connotations than
"required by" or "obligated by." "Under," in reference to a

contract, may be used to nean in accordance with, pursuant to,

18 The Departnent of Justice plays a special role in the
Public Records Law. The | egislature has accorded the Attorney
General, who supervises and directs the Departnment of Justice,
special significance in interpreting the Public Records Law
The legislature has specifically authorized the Attorney Ceneral
to advise any person about the applicability of the |aw Ws.
Stat. 8 19.39. The Attorney General has not issued a formal or
informal opinion letter or other docunment regarding the issue

presented in the instant case. Rat her, the Departnent of
Justice has filed a nonparty brief expressing its view The
Attorney Ceneral's opinion, advice, and brief are not binding on
this court, but we may give them persuasive effect. M | waukee
Journal Sentinel, 341 Ws. 2d 607, 941 (Abrahanson, C J., |ead
op.).

The Departnment of Justice is critical of the court of
appeal s’ interpretation of Ws. Stat. 8§ 19.36(3) as defining
"under" too broadly and in effect allowing release of all
records connected to the subject matter of any contract between
an authority and its contractor. The County agrees with the
Department, arguing that the <court of appeals effectively
transforns private records into public records, an unwarranted
intrusion into the affairs of the private entity.

15
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in conpliance with, in carrying out, subject to, or because of a
contract.

138 The Departnent clains its interpretation of Ws. Stat.
8 19.36(3) is supported by the history of the statute. The
Department rests its interpretation of 8 19.36(3) on a slimreed
of unexpl ai ned changes to the draft as it worked its way through
the legislature before the final [|anguage was enacted. When
first proposed, the statute included |anguage that in part
defined a contractor's record as one "used in connection wth
the performance” of contractual services. The Departnent argues
that renoval of this language fromthe final bill indicates that
the legislature intended to narrow the scope of the provision.
There are, however, many possible reasons why particular
| anguage may fall by the wayside before a bill becones a |aw,
and the failure of the legislature to enact particular |anguage
has |imted persuasive val ue.*®

139 Applying its interpretation of Ws. Stat. 8§ 19.36(3)
to the present <case, the Departnent concludes that the
production or collection of invoices was not required by the
[itability insurance policy; rather, the invoices were the
product of an agreenment between the insurance conpany and the

law firm

19 Mead Corp. v. Tilley, 490 U S. 714, 723 (1989) ("W do
not attach deci si ve significance to t he unexpl ai ned
di sappearance of one word from an unenacted bill because 'nute
internedi ate |egislative maneuvers' are not reliable indicators
of congressional intent.") (quoting Trailnobile Co. v. Wirls,
331 U. S. 40, 61 (1947)).

16
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40 This interpretation and application of Ws. Stat.
8§ 19. 36(3) IS very narrow. It seenms contrary to the
| egislature's directive that it is the public policy of the
state that all persons are entitled to the greatest possible
information regarding the affairs of governnent and the official
acts of those officers and enpl oyees who represent them W s.
Stat. § 19. 31. We shall return to the public policy argunent
| ater. Moreover, this reading of § 19.36(3) may permt an
authority and contractor to draft a contract to evade Ws. Stat.
8 19.36(3) by delegating a record' s creation and custody to an
agent . %°

41 Like the circuit court, the court of appeals, and the
Department of Justice, we explore the neaning and application of
the key words in Ws. Stat. 8 19.36(3) governing the present
di spute: "produced," "collected,” and "under." These words are
not technical or specialized words. They are words wth
commonl y under st ood neani ngs, as we descri bed above, that should

be used in interpreting and applying the Public Records Law. 2

20 See Journal/Sentinel, Inc. v. School Bd. of Shorewood,
186 Ws. 2d 443, 452-53, 521 N.W2d 165 (Ct. App. 1994) (the
purpose of the contractors' records provision is to prevent an
authority from evading its responsibilities under the Public
Records Law by delegating a record's creation and custody to an
agent).

2l Wsconsin Stat. § 990.01(1) provides as foll ows:

Construction of Ilaws; words and phrases. In the
construction of Wsconsin |aws the words and phrases
which follow shall be construed as indicated unless
such construction would produce a result inconsistent
with the manifest intent of the | egislature:

17
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The statutory text is constant, but each of these words nmay have
a different neaning and application depending on the fact
si tuation.

142 The neaning of these words wused separately and
together in Ws. Stat. 8 19.36(3) nust be found in their
cont ext . Context wusually refers to the relationship of the
words at issue to other provisions in the statute or to other
st at ut es. Context can also nmean the factual setting in which
the words are to be applied.?® The inplication of each of these
words in 8 19.36(3) my vary sonewhat according to the
circunstances in which 8 19.36 is applied. The circunstances to
whi ch these statutory words apply are nyri ad.

143 We therefore interpret and apply the statute and the
words "collected,” "produced,” and "under" in Ws. Stat.
8§ 19.36(3), in their comonly understood neanings, in the
context of the factual setting of the present case. The factual
setting here is the tripartite relationship of the County, the
i nsurance conpany, and the law firm based on the liability

i nsurance policy.

(1) Ceneral Rule. All words and phrases shall be
construed according to commopbn and approved usage; but
technical words and phrases and others that have a
peculiar nmeaning in the Jlaw shall be construed
according to such nmeani ng.

22 Seider v. O Connell, 2000 W 76, 943, 236 Ws. 2d 211,
612 N.W2d 659 ("Context usually refers to the relationship with
ot her statutes. Context also can nean factual setting.")
(internal citation omtted).
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144 The instant case presents the classic tripartite
relati onship between an insured, an insurance conpany, and a |aw
firmretained by the insurance conpany to represent the insured.
We have described this tripartite relationship previously. The
l[itability insurance policy is the basis of a contractua
relationship between the County and the insurance conpany. | t
is the basis of a contractual relationship between the insurance
conpany and the law firm It is the basis of a contractual
attorney-client (agency) relationship between the law firm and
t he County.

45 When an insurance conpany retains a law firmto defend
an insured in an action, it does so pursuant to the liability
i nsurance policy. The insurance conpany's retention of a |aw
firm to represent the insured (here the County) and the
insured's (the County's) acceptance of the representation
pursuant to the liability insurance policy create an attorney-
client relationship between retained counsel (the law firm and

the insured (the County).?

23 Meixell v. Superior Ins. Co., 230 F.3d 335, 341 (7th Cr.
2000) (an attorney retained by an insurance conpany to defend
the insured assunmes all the duties inposed by the attorney-
client relationship); Honberger v. Wndel, 764 N W2d 371, 376
(Mnn. App. 2009) (insurance defense counsel has attorney-client
relationship with insured) (quoting Pine I|Island Farners Coop V.
Erstad & Riener, P.A, 649 N W2d 444, 449 (Mnn. 2002)); 2
Restatenent (Third) of The Law CGoverning Lawyers § 134 cnt. f
(2000) ("It is clear in an insurance situation that a |awer
designated to defend the insured has a client-lawer
relationship with the insured. The insurer is not, sinply by
the fact that it designates the Ilawer, a client of the

| awyer.").
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46 The law firm has duties owing to both the insurance
conpany and the insured pursuant to the Iliability insurance
policy.?® And the insurance conpany and insured have duties
owng to the law firm pursuant to the liability insurance
policy.

147 The insured is required under the liability insurance
policy to assist the insurance conpany (and the law firm that
the insurance conpany retains). In the instant case
representatives of the County, including corporation counsel,
consulted directly wth the law firm with regard to the

litigation, pursuant to the liability insurance policy.?®

24 "The relationship of attorney and client is one of
agency. " Marten Transport Ltd. v. Hartford Specialty Co., 194
Ws. 2d 1, 13, 533 N.W2d 452 (1995). See also Majorowicz v.
Allied Mut. Ins. Co., 212 Ws. 2d 513, 525, 569 N W2d 472 (C
App. 1997); Security Bank v. Klicker, 142 Ws. 2d 289, 295, 418
N.w2d 27 (C. App. 1987).

%> There was substantial direct interaction between the |aw
firmand the County. Attorney Mchele Ford of the law firm net
with Sheriff Oeson multiple tines to prepare his defense. She
corresponded wth David Lasker, the County's Corporation
Counsel, and with County C erk Kobylski in preparing a defense
She prepared docunents to be approved by David Lasker. Attorney
Ford had also been the public face of the County, representing
it in court in the Haske matters, a case which drew significant
public attention.

An authority's attorney-client relationship with a law firm

may have significant ramfications for the County. For a
di scussion of sonme possible significant ramfications of an
attorney-client relationship to an aut hority, see

Journal /Sentinel, Inc., 186 Ws. 2d at 453-54.
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148 The tripartite relationship in the context of an
insurance policy is unique.?® "These relationships anong a
liability insurer, its insured, and the attorney chosen by the

” I nsurance

insurer to represent the insured are sui generis."?
defense counsel are generally recognized as having two clients
in any given case: the insurer and the insured. ?® This
situation is unique because a party is not ordinarily
represented by counsel selected and paid for by a third party
whose interests nmay not be the sane as those of the individual
or entity the attorney was hired to represent.

149 The tripartite relationship in the present case is

different from the typical relationships contenplated by Ws.

26 Conmpare Marten Transport Ltd. v. Hartford Specialty Co.,
194 Ws. 2d 1, 18, 533 N W2d 452 (1995 (internal citation
omtted) (No tripartite relationship existed because the |aw
firm was hired by the insured and was not retained or paid by
the insurance conpany which functioned primarily as a workers
conpensation clainms admnistrator for the insured.).

2/ Moritz v. Medical Protective Co., 428 F. Supp. 865, 872
(WD. Ws. 1977).

%8 pougl as R Richnond, Walking a Tightrope: The Tripartite
Rel ati onship Between Insurer, Insured, and Insurance Defense
Counsel, 73 N. L. Rev. 265, 270 (1994). See also State Bar of
W sconsin, Wsconsin Ethics Opinions, Formal Opinion E-99-1
(2011) ("Wsconsin lawers retained by insurers under a policy
of insurance typically represent both the insurer and insured in
the defense of <claims. . . . Counsel who regularly represent
i nsureds usually have ongoing attorney-client relationships and
economc ties to those insurers."). The law firms relationship
with both the insurance conpany and the insured is permtted
under the Wsconsin Rules of Professional Conduct for Attorneys
as an exception to the general rule that a |awer shall not
accept conpensation from a third party for representing a
client. SCR 20:1.8(f)(1).
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Stat. 8§ 19.36(3) between an authority, a contractor and a
subcontractor of the contractor. The County in the present case
has a direct contractual relationship with the law firm pursuant
to the liability insurance policy. The County and the law firm
have an attorney-client relationship formed pursuant to the
l[iability insurance policy.

50 The County attenpts to characterize the law firm as
contracting solely wth the insurance conpany and thus as a
subcontractor of the insurance conpany. In the ordinary
busi ness rel ati onship between an authority, a contractor, and a
subcontractor of the contractor, the authority does not have a
direct contractual relationship wth the subcontractor; the

subcontractor is not an agent of the authority; and the

authority does not work directly with the subcontractor. The
tripartite relationship in the liability insurance policy
cont ext differs in each of these respects from the

aut hority/contractor/subcontractor situation.

151 We consider the unique tripartite relationship in the
present case and conclude that the contractors' records
provision applies to the invoices in the insurance policy
cont ext. To say that the invoices sought by the Star-Tinmes are
private records produced and collected pursuant to the private
contractual relationship between the insurance conpany and the
law firm ignores the wunique, direct attorney-client agency
rel ati onship between the County and the law firmin the present

case based on the liability insurance policy.
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152 The invoices relating to the County's defense in the
Haske matters were generated (that is, "produced or collected,"”
according to the comon usage of these words), pursuant to (that
is, "under," according to the comobn usage of this word) the
l[iability insurance policy between the County and the insurance
conpany, which established a contractual, attorney-client
relationship between the law firm and the County. To
characterize the invoices as solely private records under an
agreenent between the insurance conpany and the law firmis to
turn a blind eye to the realities of the relationship between
the County, the insurance conpany, and the law firm in the
present case.

153 Wth regard to the significance of the County's
attorney-client relationship with the law firm for purposes of

Ws. Stat. § 19.36(3), Journal/Sentinel, Inc. v. School Board

of Shorewood, 186 Ws. 2d 443, 521 N.W2d 165 (Ct. App. 1994),

is instructive, although the fact situation differs fromthat in

the present case. In Journal/Sentinel, the court of appeals

explicitly relied on t he authority's attorney-client
rel ati onship to mandate the production of a docunent kept by the
attorney.

154 The attorney in Journal/Sentinel was hired by the

school board and prepared a nmenorandum of understanding reciting
the terns of a settlement with the school district's fornmer
superi nt endent . The school board refused to produce the
menor andum argui ng that the docunent was created by and kept by
the attorney, not the school board, and therefore was not a
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record under the Public Records Law. The school board also
argued that Ws. Stat. 8§ 19.36(3) does not apply because the
attorney's contract wth the board was to provide |[egal
servi ces, not a nenorandum of under st andi ng. °

155 The Journal/ Senti nel court quickly shelved these

argunments and concluded that a public body may not avoid the
public access mandated by the Public Records Law by del egating
both record creation and custody to an agent.®° The court of
appeals reasoned that the docunent was produced during the
course of the attorney's representation of the school board and
is a contractor's record subject to disclosure under Ws. Stat.
8 19.36(3) of the Public Records Law.

156 The facts in the present case differ from those in

Jour nal / Sent i nel . In the Journal/Sentinel case, the authority

(the school board) contracted directly with the attorney for
| egal services. In the present case, the insurance conpany, not
the County, contracted with the law firm to provide |egal
services for the County. Neverthel ess, by procuring the
liability insurance policy and by allowi ng the insurance conpany

to retain counsel for it, the County in the present case has in

29 Journal / Sentinel, Inc., 186 Ws. 2d at 453.

0 |d. at 452-53.

No one clainms that the County attenpted to circunvent the
Public Records Law here. But the Public Records Law does not
require an authority to intend to circunvent the |aw before the
contractors’ records provision becones applicable and the
contractors' records are accessible.
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effect contracted with the law firm for |egal services and has
created an attorney-client relationship wth the law firm
simlar to the relationship that would have been created had the

County and the law firm contracted directly. Jour nal / Sent i nel

teaches that when a public authority contracts for |[egal
services, a record created and kept by the attorney nay be
subject to the Public Records Law.

57 Because the liability insurance policy is the basis
for the tripartite relationship between the County, t he
i nsurance conpany, and the law firm and is the basis for an
attorney-client relationship between the law firm and the
County, we conclude that the invoices that were produced or
collected during the course of the law firm s representation of
the County pursuant to the liability insurance policy cone under
the liability insurance policy. Wsconsin Stat. 8 19.36(3)
t herefor governs the accessibility of the invoices.

158 We consider now the Departnent of Justice's contention
that public policy does not support such an interpretation of
Ws. Stat. 8§ 19.36(3). The Departnent asserts that its narrower
interpretation advances the public policy of facilitating
oversight of public entities while protecting the private
financial relationship between the insurance conpany and the | aw
firm a private relationship that is not a legitimte mtter of
public interest.

159 To evaluate the Departnment's argunent that allow ng

access to the invoices does not conport with the public policy
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underlying the Public Records Law, we examne the legislature's
declaration of policy in Ws. Stat. § 19.31

160 The court has recognized that the legislature's
"statenment of public policy in [Ws. Stat.] 8 19.31 is one of
the strongest declarations of policy to be found in the
W sconsin statutes."3!

61 The legislature has instructed that the Public Records
Law be construed "with a presunption of conplete public access
consistent with the conduct of governnental business. The
denial of public access generally is contrary to the public
interest, and only in an exceptional case nmy access be

deni ed. " 32

31 Zellner v. Cedarburg Sch. Dist., 2007 W 53, 949, 300
Ws. 2d 290, 731 N. W 2d 240.

32 Wsconsin Stat. § 19.31 states:

In recognition of the fact that a representative
government is dependent upon an inforned electorate,
it is declared to be the public policy of this state
that all persons are entitled to the greatest possible
information regarding the affairs of governnment and
the official acts of those officers and enpl oyees who
represent them Further, providing persons with such
information is declared to be an essential function of
a representative government and an integral part of
the routine duties of officers and enployees whose
responsibility it is to provide such information. To
that end, ss. 19.32 to 19.37 shall be construed in
every instance with a presunption of conplete public
access, consistent with the conduct of governnental
busi ness. The denial of public access generally is
contrary to the public interest, and only in an
exceptional case may access be deni ed.
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162 The Depar t ment of Justice ar gues t hat t he
| egislatively established public policy does not apply to the
i nstant case because the invoices are private records generated
by a private entity and delivered to a private entity and do not
relate to the affairs of governnment. The Departnent clains that
other records subject to the Public Records Law are available
for oversight in the present case and that the requesters have
not expl ai ned why nenbers of the public need the invoices froma
private law firm and a private insurance conpany to exercise
meani ngf ul oversight of Deputy Haske's conduct, costs, or the
County's legal liability coverage.*® That a requester nmay seek
other records does not, however, prohibit a requester from
seeking these records if they are accessible under Ws. Stat
§ 19.36(3).

163 The Star-Tinmes argues persuasively that its position

conports with the public policy enbodied in the Public Records

33 The Department of Justice seems to question the purpose
of the request for the invoices. A request for records nmay not

be refused because the requester "is unwilling . . . to state
the purpose of the request.” Ws. Stat. 8 19.35(1)(i). The
Star-Tinmes' brief does claim a public purpose. It asserts that

the invoices may inform the public about the use of taxpayers'
dollars and give the public information about allegations of
m sconduct and how the allegations are handl ed. The Star-Ti nes
does not expand on this thesis, but it has not nade the purpose
of the request the linchpin of its argunent. W therefore need
not discuss the purpose of the Star-Times' request further.
Conpare Building & Construction Trades Council v. Wunakee
Community  School District, 221 Ws. 2d 575,587 n. 4, 585
N.W2d 726 (Ct. App. 1998), in which the records requester nade
the reasons underlying its request the linchpin of its public-
policy argunment to get access to records prepared and kept by a
subcontractor.
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Law. It points out that if Ws. Stat. 8§ 19.36(3) does not apply
to the invoices, it will not apply to other docunents produced
by the law firm while defending the County under the insurance
policy, such as a nenorandum of wunderstanding or a settlenent
agreenent the |aw firm negoti ates.

64 The invoices were produced by the law firm during its
representation of the County based on the liability insurance
policy. The invoices therefore have a clear connection to the
County's attorney-client relationship with the law firm and the
liability insurance policy.

65 Accordingly, we conclude that access to the invoices
in the present case cones wthin the text of Ws. Stat.
8§ 19.36(3) and is consistent with the legislative policy of
"maki ng avail abl e those docunents whose contents are related to
the affairs of governnent, to the official acts of officers and
enpl oyees, and to 'the conduct of governnental business.'"3

|V

166 Finally, we turn to prior court interpretations of
Ws. Stat. 8 19.36(3) to determne whether our interpretation
and application of Ws. Stat. 8§ 19.36(3) in the present case
conport with the case |aw It is inmportant to acknow edge, as
do the parties and the amci, that none of the prior cases is

directly on point. W agree with the Departnent of Justice that

34 schill, 327 Ws. 2d 572, 980 (Abrahamson, C.J., |lead
op.).
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"[t]he attorney invoices at issue in the present case fal
sonewher e between" the published deci sions.

67 Each published decision presents a different fact
situation, and none addresses the tripartite attorney-client
rel ati onship relevant here. Still, an exam nation of the case
| aw denonstrates that our holding is consistent wth the
principles set forth in the prior cases.

168 We recently discussed Ws. St at. 8§ 19.36(3) in
W REdat a, I nc. V. Village of Sussex, 2008 W 69, 310

Ws. 2d 397, 1179-89, 751 N W2d 736, in deciding whether an
authority may direct a requester to seek records about property
assessnments from an independent contractor assessor. In
W REdata, the authority contracted directly with an independent
contractor to conplete property assessnents, and the contractor
mai nt ai ned the records.

169 The WREdata court concluded that nunicipalities could
not avoid liability under the Public Records Law by contracting
with independent contractor assessors for the collection,
mai nt enance, and custody of property assessnent records.* The
court concluded that the property assessnent records collected
and kept by the independent contractor assessors were within the
scope of the contract between the authority and the assessor and
were therefore records within the purview of the contractors'

records provision in Ws. Stat. 8§ 19.36(3).

35 W REdata, 310 Ws. 2d 397, 1182, 84.
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170 The present case is consistent wth the principles
that guided the W REdata deci sion. In the present case, unlike
in the WREdata case, the authority (the County) did not
contract directly with the independent contractor (the law firm
who maintained the invoices. We have concluded in the present
case, however, that the County had a contractual relationship
(attorney-client) with the law firm based on the liability
insurance policy, a contract between the County and the
I nsurance conpany. Furthernore, pursuant to the liability
i nsurance policy between the County and the insurance conpany,
there was substantial direct interaction between the County and
the law firm both the law firm and the County had obligations
to each other pursuant to the |liability insurance policy
regarding the conduct of the litigation and apparently both net
their obligations. Thus, here as in WREdata, the records
requested were produced or collected under a contract between
the authority and the contractor. The invoices are therefore
subject to Ws. Stat. 8§ 19.36(3).

71 The ~court of appeals has addressed Ws. St at .

§ 19. 36(3) in Journal/ Sentinel (which we have discussed

previously) and again in Machotka v. Village of Wst Salem 2000

W App 43, 233 Ws. 2d 106, 607 N W2d 319, and Building &

Construction Trades Council V. Waunakee Community  School

District, 221 Ws. 2d 575, 585 N.w2d 726 (C. App. 1998). Qur
ruling in the present case is consistent with both cases.
72 In Machotka, the Village of Wst Salem had sold
muni ci pal bonds to Robert W Baird & Conpany, which then sold
30
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the bonds to investors. The issue before the court of appeals
was whether the contractors' records provision required the
Village to provide a record requester with the nanmes of the
ultimate purchasers of the nunicipal bonds. The contract
between West Salem and Baird did not provide that the Village
would learn the identities of the ultimte bond purchasers, and
it was not standard industry practice to reveal those nanes. %

173 The court of appeals concluded that Baird' s record of
sales to ultimate investors was not a record produced or
collected wunder Baird s contract with the Village. Baird
contracted with the Village only to underwite the bond issue
and anything else it did—such as its sale of the bonds to
ot hers—*was undertaken for Baird' s own purposes and its own
benefit, not the Village's."® The records Baird kept of its
sale of the Village's bonds to investors were kept for its own
pur poses, and were not in any way part of the contract with the
Vil l age. The records sought were created after Baird's
contractual obligations to the Village were conpl et ed. *®

74 1n contrast, in the present <case the insurance
conpany's contractual obligation to the County was to pay the
County's attorney fees. The invoices at issue were produced by
the law firm pursuant to its work for its clients, the County

and the insurance conpany, under the liability insurance policy.

36 Machotka, 233 Ws. 2d 106, Y2, n.2.
37 &' ﬂg

38 W REdata, 310 Ws. 2d 397, 187.
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| nasnmuch as the invoices at 1issue in the present case were
produced or collected pursuant to the contract between the
authority (the County) and the contractor (the insurance
conpany), they are subject to Ws. Stat. 8§ 19.36(3).

75 The court of appeals also addressed Ws. Stat.
8§ 19.36(3) in Building & Construction Trades Council v. Waunakee

Community School District, 221 Ws. 2d 575, 585 N.wW2d 726 (Ct.

App. 1998), in which the school district entered into a
construction contract with a general contractor who in turn
entered into contracts with subcontractors to perform certain
work on a school construction project. The issue before the
court of appeals was whether the Public Records Law, Ws. Stat.
8§ 19.36(3), considered in light of the prevailing wage |aw,
8 66.293, required the school district to obtain payroll records
fromthe subcontractors and provide themto a record requester.

176 ©More specifically, the question presented was whether
Ws. Stat. 8§ 19.36(3) was applicable when the subcontractors’
records sought were not produced or collected under the school
district's contract wth the contractor, but rather were
produced entirely under other contracts, nanely the contracts
between the contractor and the subcontractors, to which the
school district was not a party.

177 For Ws. Stat. 8§ 19.36(3) to apply, the court of
appeal s required the records requester to provide the court wth
authority that would "bridge the gap" between the requirenment in
Ws. Stat. § 19.36(3) that the school district disclose records
produced or collected under its contract with the contractor and
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the fact that the payroll records requested were the internal
records of two entities that had entered into subcontracts wth
the contractor—subcontracts to which the school district was
not a party.

178 After careful and detailed analysis of the prevailing
wage |laws that govern payroll records and the enforcenent
met hods of the wage |laws, the court of appeals concluded that
the wage laws regarding nonitoring the prevailing wage rates and
hours of work for enployees of private enployers working on
public works projects did not "bridge the gap." The court of
appeals ruled that for nunerous reasons, the prevailing wage
laws did not render the payroll records of the subcontractors
within the purview of the contract between the school district
and the contractor or the public policy of the Public Records
Law.

179 The County argues that there is a gap between the
requirenent in Ws. Stat. 8 19.36(3) that the County disclose
records produced or collected under its contract wth the
i nsurance conpany (the liability insurance policy) and the fact
that the invoices requested were records generated and submtted
by the law firm to the insurance conpany on the basis of the
contract between the law firm and the insurance conpany. e
conclude that there is no gap in the present case. The invoices
were generated and submtted as a result of the tripartite
relationship of the County, insurance conpany and law firm
pursuant to the Iliability insurance policy. The liability
insurance policy is a contract between the County and the
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I nsurance conpany. W thus conclude that our ruling today

conports with the Building & Construction Trades case.

* * * %

80 In sum we affirm the decision of the court of
appeal s. W use sonmewhat different reasoning, however. W too
conclude that the invoices are contractors' records under Ws.
Stat. 8 19.36(3). Qur decision is based on the tripartite
relationship of the County, the insurance conpany, and the |aw
firm all arising fromthe liability insurance policy.

81 The tripartite relationship arising fromthe liability
i nsurance policy is as follows:

(1) The liability insurance policy is the basis of a
cont ract ual relationship between the County and the

I nsurance conpany: The insurance conpany agrees in the

liability insurance policy to pay damages the County owes

and to pay attorney fees incurred for the County's defense.

(2) The liability insurance policy is the basis of a
contractual relationship between the insurance conpany and
the law firm The insurance conpany retains the law firm
pursuant to the liability insurance policy, to represent
the County and agrees to pay the attorney fees. The | aw
firm that accepts the assignnent undertakes the County's
representation in accordance with the liability insurance
policy.

(3) The liability insurance policy is the basis of a
contractual relationship between the law firm and the

County: Pursuant to the liability insurance policy, the
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law firm retained by the insurance conpany enters into a
contractual attorney-client (agency) relationship with the
County.

182 The liability insurance policy thus is the basis for
contractual relationships between the County and the insurance
conpany, as well as between the insurance conpany and the |aw
firm and the law firmand the County.

183 The invoices—the billings for the law firms |egal
work perforned as the County's defense counsel and the insurance
conpany's retained counsel—were produced or collected in the
course of the law firms representation of the County and the
i nsurance conpany under the liability insurance policy between
the County and the insurance conpany. Because the liability
insurance policy is the basis for the tripartite relationship
bet ween the County, the insurance conpany, and the law firm and
is the basis for an attorney-client relationship between the |aw
firmand the County, we conclude that the invoices were produced
or collected during the course of the law firm s representation
of the County and the insurance conpany pursuant to the
l[tability insurance policy; the liability insurance policy is a
contract entered into by the County and the insurance conpany.
Thus, the requirenents of Ws. Stat. 8§ 19.36(3) have been net
and 8 19.36(3) governs the accessibility of the invoices.

184 We affirm the decision of the court of appeals and
remand the proceeding to the circuit court to order the County
to make available to the Star-Tinmes unredacted copies of the
i nvoi ces.
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By the Court.—Fhe decision of the court of appeals is

af firned.
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185 PATI ENCE DRAKE ROGGENSACK, J. (concurring). | join
the mpjority opinion in concurrence. | wite separately to
reiterate a point that the nmjority opinion enphasizes: our

decision in this case does nothing to alter the rules governing
attorney-client privilege, attorney work-product, or any other
duties involving attorney confidentiality. See mmjority op.,
1914-15. The parties neither briefed nor argued these issues,
and the court properly declines to address these issues.

Accordingly, | respectfully concur.
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186 DAVID T. PROSSER, J. (di ssenting). The mgjority
opinion permts Wsconsin's public records law to breach
privileged conmunications, contrary to sound public policy and
the text of +the public records statute. The nmgjority's
assurance that the opinion "does not alter the rules governing
confidentiality, attorney-client privilege, or |awers' work
product, or any other rules protecting against disclosure,”
majority op., 915, is unpersuasive given the opinion's analysis
and its other declarations. Because | believe the opinion has
serious negative ramfications for the practice of law, |
respectfully dissent.

I

187 Juneau County (the County) contracted with Wsconsin
County Miutual Insurance Corporation (County Mitual) to provide
public entity liability insurance for the County. Under this
i nsurance policy (or i nsurance contract), County  Mut ual
commtted itself to pay damages that the County becane |egally
obligated to pay as the result of a covered occurrence. The
policy also covered attorney fees and costs related to defending
a claim The public entity liability policy was simlar to
insurance policies acquired by a nultitude of Wsconsin
muni cipalities and likely parallel to the Iliability policies
acquired by innunerable non-public entities such as businesses
and nonprofits.

188 1In 2008 Juneau County Sheriff Brent O eson suspended
one of his deputies, Jereny Haske, for alleged m sconduct. This

action led to litigation, including two Jlawsuits by Haske



No. 2010AP2313.dtp

agai nst the sheriff. The County called upon its insurer, County
Mutual, to provide a defense. County Mutual assigned the
M | waukee law firm of Crivello Carlson, S.C. (Crivello Carlson)
to provide representation.

89 In the mdst of this litigation, the Juneau County
Star-Times (Star-Tinmes) nade a public records request through
the Juneau County Clerk. The Star-Tinmes requested access to any
legal bills for 2008, 2009, and 2010 submitted by Crivello
Carlson to County Mutual for its representation of the County in
t he Haske matters.

190 The record shows that Attorney Mchele M Ford
(Attorney Ford) of Crivello Carlson, after conferring with the
County's corporation counsel, supplied the Star-Tines with 27
pages of redacted |egal invoices that it had submtted to County
Mut ual . These invoices were dated February 16, 2009; June 8,
2009; August 20, 2009; or Septenber 22, 2009, respectively. The
redacted invoices showed total hours in each reporting period;
total attorney fees in each reporting period; and other
di sbursenents in each reporting period. They reveal ed the days
Attorneys Ford, John T. Juettner, and Linda J. Slawson worked on
the cases but did not reveal the exact anobunt of time that an
attorney put in on a given day. Most significantly, the
i nvoi ces did not disclose what an attorney was doing on a given
day.

191 Attorney Ford explained in a cover letter to the Star-
Tinmes that "The invoices have been redacted to exclude

information that is privileged by statute and common |aw.
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Access to records may be denied where there is a specific
statutory exenption to disclosure, Ws. Stat. 8§ 19.36, or where
there is a comon | aw or public policy exception.™

192 Attorney Ford cited Ws. Stat. § 905.03, the |awyer-
client privilege statute. She also cited "the privileged status
of attorney work product.” "The presunption of access under
[Ws. Stat.] 8 19.35(1)(a) is defeated because the attorney work
product qualifies under the 'otherwise provided by |aw
exception.”

193 When the County declined to release additional
information from the |egal invoices, the Star-Tines filed suit
in Juneau County Circuit Court.

194 Adans County Circuit Judge Charles A Pollex was sent
to Juneau County to hear the case. He determ ned that while
Juneau County was an "authority" under the public records | aw,
"There is no evidence before the court that the information in
guestion has been created by nor that it is being kept by Juneau
County."

195 Because the wunredacted invoices were not a Juneau
County "record,” the court next considered whether the |egal
i nvoi ces were a "contractor record"” under Ws. Stat. 8§ 19.36(3).

The court concl uded that:

The invoices for attorney's fees rendered are, as far
as this sunmary judgnent record is concerned, a
private matter between the Crivello Carlson law firm
and Wsconsin County Mitual Insurance Corp. and any
connection between the invoices and Juneau County's
contract wth Wsconsin County Mitual |nsurance Corp.
i s tenuous at best.
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Thus, the court held that the invoices did not qualify under
§ 19.36(3).

96 In addition, the «circuit court found that "the
invoices contain detailed descriptions of the nature of the
| egal services rendered to Juneau County. Produci ng these
billing records would, therefore[,] reveal the substance of
| awyer-client comunications and fall within the purview of the
| awyer-client privilege."

197 The court of appeals reversed, rejecting the County's
expl anation  of the redactions and the <circuit court's
det er mi nati ons. It directed the circuit court "to order the

County to make available to the Star-Tines unredacted copies of

the invoices.” Juneau Cnty. Star-Times v. Juneau Cnty., 2011 W

App 150, 12, 337 Ws. 2d 710, 807 N W2d 655 (enphasis added).
The majority now affirnms this conclusion wthout directly
di scussing the lawer-client privilege or |awer work product.
198 In short, the nmmpjority determnes that this case can
be decided by its construction of Ws. Stat. 8 19.36(3).
I
199 Wsconsin Stat. § 19.36(3) reads as foll ows:

Contractors' Records. Subject to sub. (12), each
authority shall make available for inspection and
copying wunder s. 19.35(1) any record produced or
collected wunder a contract entered into by the
authority with a person other than an authority to the
sane extent as if the record were maintained by the
authority. This subsection does not apply to the
i nspection or copying of a record under S.
19. 35(1) (am .
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100 The crucial words in this subsection are "any record
produced or collected under a contract entered into by the
authority.”

101 The relationships in this case nay be diagramred using

the three corners of a triangle. In one corner of the triangle
is Juneau County (the insured). In another corner is County
Mut ual (the insurer). There is indisputably a contract between

these two "corners” and any record "produced® or "collected"

"under" this <contract is a "contractor record" under the

statute, even though it was not created or kept by the County.

1102 There is another corner to the triangle representing

Crivello Carl son. Crivello Carlson has a contract with County
Mut ual . This contract is different from the County's insurance
contract. W do not know the provisions of this contract; that

is, we do not know the precise relationship between County

Mutual and Crivello Carlson in terns of which Crivello Carl son

attorneys will be involved in representing the public entities
that County Mitual insures, how nmuch the firm wll be
conpensated for its services, when it wll be conpensated for

its services, what sort of briefings Crivello Carlson nust
provide to the insurer, and what kind of invoices the firm nust
submt. W also do not know when this contractual relationship
began. What we do know is that the County was not a party to

this second contract and that the County did not select and did
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not have a right to select Crivello Carlson as its law firm?!
Crivello Carlson, by its own admssion, was "assigned" to

represent Juneau County.?

! The Legal Expense Coverage Endorsenent to the insurance
policy states: "W [County Mitual] have the right and duty to
select counsel to handle any matter for which you have given
notice of your intent to seek |egal expense coverage under
Coverage D." This particular provision covered |egal expense
coverage related to "collective bargaining disputes, disputes
with regul atory agencies or disputes involving any operation of
principles of emnent domain, condemation proceedings or
i nverse condemation."

The insurance policy provision relating to general |egal
defense and settlenment reads as foll ows:

W have the right and duty to defend any suit
against the insured seeking nonetary damages on
account of bodily injury, personal injury, property
damage or errors and omssions or any conbination
t hereof, but:

1. The anount we pay for damages is limted
as described in Section IV — Limts of |nsurance;

2. W my, at our discretion, investigate
any occurrence and settle any claim or suit that
may result even if the settlenent anmount s
exclusively within the insured s deductible; and

3. Qur right and duty to defend end when we
have wused up the Limt of Insurance in the
paynent of j udgnent s or settlenents under
Coverages A, B, or C This applies to both
clainms and suits pending at that tinme and those
filed thereafter.

Def ense costs are payable in addition to the policy
limt after any applicable deductible has been
exhaust ed.

2 See letter from Mchele Ford to Juneau County Star-Ti mes
dated February 10, 2010.
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1103 Crivello Carlson's invoices to County Mitual would not

have been sent to the County but for the Star-Times public

records request. Thus, the invoices were not "produced” for the
County or "collected" for the County. They were "produced" or
"col | ect ed” under the County's i nsurance contract only

indirectly, raising the question whether an indirect connection
is all the statute requires.

1104 County Mutual nust have contracts with providers for
equi pnent and services that are paid for in part by Juneau
County's insurance prem uns. Thus, if Crivello Carlson's
invoices are "under" the County's insurance contract, other
i nvoices sent to County Mitual involving some interaction with
the County nmay be "under"” the insurance contract as well. This
is why the Wsconsin Counties Association expressed concern that
the court of appeals decision—which the majority affirns—
"suggests that an authority's duty to provide access to
contractors' records is alnost limtless.”

1105 The nmmjority opinion conmences its analysis with the
sinple proposition that "(1) The liability insurance policy is

the basis of a contractual relationship between the County and

the insurance conpany[.]" Majority op., 911 (enphasis added).
This proposition nmay be true, but it is also true that the
liability insurance policy is a contract. A contract gives rise
to a contractual relationship. The majority opinion adopts "the

basis of phraseol ogy, however, so that it can treat other
relationships in the triangle as functionally equivalent to the

County's insurance contract.
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1106 The nmmjority's statement that "(2) The Iliability

insurance policy is the basis of a contractual relationship

between the insurance conmpany and the law firn{,]" id., T11
(enmphasis added), is true only if the law firmis contractua
relationship was initiated because of the County's liability

i nsurance policy. This is not a fact of record.
1107 The nmmjority opinion also asserts that the attorney-

client relationship between Crivello Carlson and Juneau County

is a third "contractual" relationship. 1d., Y11. This may not
be true. A lawyer-client relationship 1is a fiduciary
relationship.® It is often an agency relationship. But it is
not necessarily a contractual relationshinp. The mgjority

opinion's conclusory assertions to the contrary are overly
sweeping, and they have not been supported wth Wsconsin
pr ecedent .

7108 Once established and sanctified, the "tripartite"
relationship described in the nmgjority opinion is subject to
application in other contexts. For instance, suppose an
"authority" enters into a collective bargaining agreenent (e.g.,
contract) with a public enployee union. If the union later
hires counsel to represent one of the authority's enployees,
must the union disclose the legal invoices it receives from
hired counsel? Are these invoices contractor records because

they are indirectly "under"” the collective bargaining contract?

3 See, e.g., Sands v. Menard, Inc., 2010 W 96, 953, 328
Ws. 2d 647, 787 N W2d 384; Berner Cheese Corp. v. Krug, 2008
W 95, 141, 312 Ws. 2d 251, 752 N.W2d 800.

8
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1109 It is not difficult to apply the principles of the
majority opi ni on to ot her si tuations i nvol vi ng | ega
representation as well as other sensitive relationships |oosely
related to an authority's contract.

1110 Thus, the pivotal question before the court is whether
records related only indirectly to a contract entered into by an
authority are records "under" that contract that nust be
di sgorged by the authority pursuant to the public records |aw.

111 The am cus Wsconsin Departnment of Justice (the DQJ)
urges the court to interpret "any record produced or collected
under a contract”™ as a record "required or obligated by a
contract." It contends that the "statutory | anguage,
| egi slative history, and public policy all support this result.”

112 The DQJ further argues that the |egislature knew how
to draft broader |anguage describing contractor records in Ws.
Stat. 8 19.36(3) than it eventually chose. The DQJ concl udes
that because the |egislature chose not to use broad | anguage in
§ 19.36(3), the contractor records provision does not include
any record "used in connection wth the performance of
contractual services." The DQJ believes that the court of
appeal s decision wongly adopts the "used in connection wth"
concept for the contractor records provision in 8 19.36(3).

1113 The DQJ points to legislative history in its analysis.
The legislature created Ws. Stat. 8§ 19.36(3) in ch. 335, Laws
of 1981 (Chapter 335). Chapter 335 was based on anmended 1979
Senate Bill 482 that failed to pass (SB 482). Drafting File,

ch. 335, Laws of 1981, Legislative Reference Bureau, Madison,
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Ws. Senate Bill 482 did not include a contractor records
provision |ike the current § 19.36(3). However, SB 482, as
anended, added a defined term “"mintains,” in regard to

personal data maintained by an authority.* This defined term
used the broad concept of "used in connection with," simlar to
the broad interpretation of the contractor records provision

adopted by the court of appeals in this case. Cf. Star-Tines,

337 Ws. 2d 710, 1117, 22-23.

114 Utimately, Chapter 335 did not include the broadly
defined term "maintains" as drafted for SB 482. In fact, the
| egislature rejected several attenpts to amend Chapter 335 to
include the broader "maintains" definition from SB 482. Thus,
the DQJ concludes, the legislature knew how to describe
contractor records in broad terns, chose not to use broad terns,
and this court should not interpret the present contractor
records provision in Ws. Stat. 8 19.36(3) as broadly as the
court of appeals did and as the majority opinion does now.

1115 The nmgjority's dism ssal of the DQJ's argunent is not
conpel I'i ng. | would adopt the DQJ's interpretation of the
public records law, recognizing that the DQ) is entitled to
great weight deference because of the experience of this agency

charged with enforcing the | aw.

* The engrossed version of 1979 Senate Bill 492 defined

“maintains” to include data in "the legal custody of a person
who perforns or has perfornmed services under contract to the
authority agency and the data has been collected, stored,
di ssem nated or used in connection with the performance of the
services . "

10
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1116 If the DQJ's interpretation were adopted, the |egal
invoices would not be contractor records under Ws. Stat.
§ 19.36(3).

11

1117 Juneau County has not relied on Ws. Stat. § 905.03
the statute on |awer-client privilege, as a basis for its
nondi scl osure, in arguing its case in this court. It did,
however, assert the privilege in the circuit court and in the
court of appeals.

1118 The nmajority seizes upon the County's strategy in this
court as justification for not discussing the |awer-client
privilege in its opinion. Nonet hel ess, in ordering the County

to turn over unredacted |egal invoices under the public records

law, the mmjority appears to be sending a nessage that the
confidentiality of legal invoices my be in jeopardy under the
public records |aw If this is correct, it would be very bad
news for "authorities" involved in litigation because it would
depart from established precedent by treating "authority"”
parties different from non-authority parties under Ws. Stat.

§ 905.03.°

® Wsconsin Stat. § 905.03(2) and (3) provide in part:

11
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1119 Qur precedent is that "attorney billing records are

protected by the |awer-client privilege." Lane v. Sharp

Packagi ng Systens, Inc., 2002 W 28, 93, 251 Ws. 2d 68, 640

N.W2d 788. They are confidential if they reveal the nature of

| egal services provided or the substance of |awer-client
communi cations. |d.

1120 In  Lane, the court observed that "once the
professional relationship is established, all comunications,

oral and witten, between attorney and client are privileged
from production excluding those exceptions outlined in the

statute.” Id., 921 (quoting State ex rel. Dudek v. Crcuit

Court for MIwaukee Cnty., 34 Ws. 2d 559, 580, 150 N W2d 387

(1967)). However, the court added that the privilege should be
contained so that it does not extend beyond its core rationale
of ensuring candor and full disclosure between |awer and

client. Lane, 251 Ws. 2d 68, 121.

(2) GCeneral Rule of Privilege. A client has a privilege
to refuse to disclose and to prevent any other person from
di scl osing confidential conmmunications nade for the purpose of
facilitating the rendition of professional |egal services to the
client: between the client or the client's representative and
the client's lawer or the lawer's representative; or between
the client's lawer and the lawer's representative; or by the
client or the client's lawer to a |awer representing another
in a matter of common interest; or between representatives of
the client or between the client and a representative of the
client; or between | awers representing the client.

(3) Wo May Caim the Privilege. The privilege may be

claimed by the client, . . . The person who was the |awer at
the tinme of the comunication may claim the privilege but only
on behalf of the client. The |awer's authority to do so is

presuned in the absence of evidence to the contrary.

12
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121 Hence, legal invoices are not inherently beyond the
reach of a public records request, especially when the request
is focused on fee arrangenents involving the expenditure of tax
dollars. But when a request seeks to uncover details about "the
nature of legal services provided," id., 9137 (citing United

States v. Horn, 976 F.2d 1314, 1316-17 (9th Cr. 1992), and Real

v. Cont'l Group, Inc., 116 F.R D. 211, 213-14 (N.D. Cal 1986)),

or "the substance of |awyer-client comunications,"” Lane, 251
Ws. 2d 68, 139, the request becones highly sensitive and may
require in canmera review by a court, as happened here.®

1122 In ny view, the County, County Mitual, and Crivello
Carlson all had the right to assert the |lawer-client privilege.
County Mutual and Crivello Carlson had an obligation to do so.

1123 The |awyer-client privilege nay be clainmed by the
client (the County). Ws. Stat. 8§ 905.03(3). In this case it
was. The client's decision binds others who are bound up in a
confidential relationship with the client.

1124 County Miutual had and has a contractual and fiduciary
relationship with the County and is a "representative of the
| awyer" as defined in Ws. Stat. 8§ 905.03(1)(c) and listed in
Ws. Stat. § 905.03(2). If the latter categorization were not
true, the insurer's ability to protect its insured client's
confidential conmunications would becone holl ow In support of

this categorization, the insurer/"representative of the |awer"

® The court of appeals acknow edges that "many of the
redacted portions are descriptions of |egal services rendered.”
Juneau Cnty. Star-Times v. Juneau Cnty., 2011 W App 150, 941,
337 Ws. 2d 710, 807 N.W2d 655; see also id., 945.

13
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nmonitors the |awer's expenditures, pays the lawer's bills, and
plays a role in any settlenent.

125 The stakes in this dispute are obvious. The Star-
Times already has information on the names of the County's
| awyers, the nunber of hours they worked, and the anount they
wer e pai d—not by the County with County tax dollars, but by the
County's insurer. What the Star-Tines wants are "detailed
descriptions of the nature of the |egal services rendered" and
"the substance of [the] |awyer-client communications.” See 196,
supra.

1126 Any court that determines that these matters of
substance are not present in the subject invoices nust be
prepared to rule that the circuit court's findings were clearly
erroneous.

1127 Deciding this case wthout discussing the |awer-
client privilege in relation to the limting |anguage of the
public records law (in Ws. Stat. 88 19.31, 19.35(1), 19.36(1),
and 19.85(1)(g)) casts a dark shadow over the |awer-client

privilege and other privileges in Chapter 905.

1128 An appellate court should reduce wuncertainty, not
magni fy it. The likely result of this case will be to force
changes in billing practice. In the future, |legal invoices
related to an "authority"” may be sanitized so that they provide
insurers and public entity clients with no information except
t he hours worked and the anmount owed as well as an invitation to
di scuss the details orally.

1129 For the foregoing reasons, | respectfully dissent.

14
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1130 | am authorized to state that Justices ANNETTE
KI NGSLAND ZI EGLER and M CHAEL J. GABLEMAN join this opinion with

the caveats expressed in Justice Ziegler's dissenting opinion.

15
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1131 ANNETTE KI NGSLAND ZI EGLER, J. (di ssenting). | join
Justice Prosser's dissent and wite separately to clarify ny
position regarding Section Il of that dissent as it pertains to
my interpretation of the mpjority opinion and to clarify the
extent to which | join that portion of Justice Prosser's
di ssent. | depart from the portion of the dissent that infers
the mpjority opinion has concluded that the records nust be
di sclosed regardless of the attorney-client privilege. I
di ssent fromany such inference in the majority opinion.

1132 Juneau County has not relied on Ws. Stat. § 905.03
the statute regarding lawer-client privilege, in its argunents
before this court. The majority recognizes the potential
limtation of the opinion's application because the County
failed to discuss attorney-client privilege. While the majority
opi ni on makes sone broad statenments regarding an attorney-client
rel ati onship being created between the law firm and the County,
it does so noting that the County failed to argue that the
attorney-client privilege protects it from disclosure. In
short, the mjority opinion does not decide whether the
attorney-client privilege may bar production of these docunents.
Thus, the majority opinion could have limted usefulness as it
does not address a scenario where attorney-client privilege is
at issue.

1133 The County could have argued that the attorney-client
privilege bars access to these billing records, and the mgjority
recogni zes that this case is decided wthout consideration of

that issue. In fact, the nmpjority states: "Qur ruling in the
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present case does not alter the rules governing confidentiality,
attorney-client privilege or lawers' work product, or any other
rul es protecting against disclosure. No issue has been raised
with regard to these rules. We therefore do not decide which
court—the circuit court or the court of appeal s—+reached the
correct result regarding redaction of the invoices." Majority
op., T15. Hence, the mpjority opinion is limted insofar as it
does not address (because it was not argued, briefed, or
decided) disclosure of docunents where the attorney-client
privilege is an issue.

1134 For the foregoing reason | wite separately to clarify
my position regarding Section I1l of Justice Prosser's dissent.

135 1 am authorized to state that Justice M CHAEL J.
GABLEMAN j oi ns this dissent.
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