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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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APPEAL f r om an or der  of  t he Ci r cui t  Cour t  of  Dane Count y.   

Affirmed.   

 

¶1 PATI ENCE DRAKE ROGGENSACK,  J.    Thi s case comes bef or e 

us by cer t i f i cat i on f r om t he cour t  of  appeal s,  pur suant  t o Wi s.  

St at .  § 809. 61 ( 2009–10) . 1  We ar e asked t o deci de whet her  t he 
                                                 

1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2009–10 ver si on unl ess ot her wi se i ndi cat ed.  
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Publ i c Ser vi ce Commi ssi on of  Wi sconsi n ( PSC)  cor r ect l y concl uded 

t hat  Wi sconsi n Power  and Li ght ' s ( WPL)  appl i cat i on t o const r uct  

a l ar ge,  out - of - st at e,  el ect r i c gener at i ng f aci l i t y  was pr oper l y  

r evi ewed under  Wi s.  St at .  § 196. 49( 3) ,  t he " Cer t i f i cat e of  

Aut hor i t y"  ( CA)  st at ut e, 2 or  whet her  Wi s.  St at .  § 196. 491( 3) ,  t he 

" Cer t i f i cat e of  Publ i c Conveni ence and Necessi t y"  ( CPCN)  

st at ut e,  shoul d have been appl i ed.  

¶2 Appl y i ng due wei ght  def er ence,  we concl ude t hat  t he 

PSC' s i nt er pr et at i on of  t he CPCN l aw as appl y i ng excl usi vel y t o 

i n- st at e f aci l i t i es and i t s deci s i on t o anal yze WPL' s 

appl i cat i on under  t he CA l aw wer e r easonabl e,  and t hat  t her e i s 

not  a mor e r easonabl e i nt er pr et at i on of  t he l aws.   The PSC 

exami ned t he l anguage,  pur pose,  and cont ext  of  bot h t he CA and 

t he CPCN l aws and concl uded t hat  t he CA l aw gover ned WPL' s 

appl i cat i on t o const r uct  an out - of - st at e f aci l i t y .   

Addi t i onal l y,  t he PSC concl uded t hat  appl y i ng t he CPCN l aw t o an 

out - of - st at e f ac i l i t y  woul d exceed t he j ur i sdi ct i on of  Wi sconsi n 

l aws and l ead t o unr easonabl e r esul t s.   Based on our  r evi ew of  

t hese st at ut es and t he cor r espondi ng admi ni st r at i ve r ul es,  we 

concl ude t hat  t her e i s not  a mor e r easonabl e i nt er pr et at i on of  

t he CA and t he CPCN l aws.   Accor di ngl y,  we af f i r m t he ci r cui t  

                                                 
2 The t i t l es " Cer t i f i cat e of  Aut hor i t y, "  as r ef er r i ng t o 

Wi s.  St at .  § 196. 49,  and " Cer t i f i cat e of  Publ i c Conveni ence and 
Necessi t y, "  as r ef er r i ng t o Wi s.  St at .  § 196. 491( 3) ,  ar e 
somewhat  mi sl eadi ng,  i n t hat  bot h l aws r ef er  t o t he PSC' s 
consi der at i on of  " publ i c conveni ence and necessi t y. "   
Nonet hel ess,  t he par t i es have used t hese t i t l es,  and we adopt  
t hei r  t er mi nol ogy i n t hi s case.   
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cour t ' s  or der , 3 whi ch af f i r med t he PSC' s November  6,  2008,  

I nt er i m Or der  i n PSC Docket  No.  6680–CE–173.  

I .   BACKGROUND 

¶3 On June 6,  2008,  WPL f i l ed an appl i cat i on wi t h t he PSC 

f or  t he const r uct i on of  a 200- megawat t  wi nd- power ed el ect r i c 

gener at i ng f aci l i t y  i n Fr eebor n Count y,  Mi nnesot a,  t o be known 

as t he Bent  Tr ee Wi nd Pr oj ect .   The appl i cat i on was ent i t l ed 

" Appl i cat i on f or  Cer t i f i cat e of  Publ i c Conveni ence and 

Necessi t y"  and was f i l ed " pur suant  t o t he r equi r ement s of  Wi s.  

St at .  §§ 196. 49,  196. 491 .  .  .  and any ot her  r ul e or  l aw deemed 

appl i cabl e by t he [ PSC] . "  

¶4 I n r esponse t o WPL' s appl i cat i on,  t he PSC i ssued a 

Not i ce of  Pr oceedi ng and Request  f or  Comment s,  seeki ng publ i c 

comment  on whet her  WPL' s appl i cat i on shoul d be r evi ewed under  

t he CPCN or  t he CA l aw.   Pet i t i oner s her e,  Wi sconsi n I ndust r i al  

Ener gy Gr oup,  I nc.  and Ci t i zens Ut i l i t y  Boar d ( col l ect i vel y,  

WI EG) ,  f i l ed comment s i n r esponse t o t he PSC' s Not i ce,  ar gui ng 

t hat  t he PSC was st at ut or i l y  r equi r ed t o appl y t he CPCN l aw 

because Bent  Tr ee exceeded t he CPCN l aw' s 100- megawat t  

t hr eshol d,  t her eby t r i gger i ng t hat  l aw' s mor e demandi ng r evi ew 

pr ocedur es.   The PSC hel d an open meet i ng at  whi ch i t  

del i ber at ed on t he i ssue.  

¶5 On November  6,  2008,  t he PSC i ssued an I nt er i m Or der  

wher ei n i t  concl uded t hat  t he CA l aw was t he appr opr i at e st at ut e 

                                                 
3 The Honor abl e John C.  Al ber t  of  Dane Count y pr esi ded i n 

t he c i r cui t  cour t .  
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under  whi ch t o r evi ew WPL' s Bent  Tr ee appl i cat i on.   I n i t s 

I nt er i m Or der ,  t he PSC acknowl edged t hat  nei t her  t he CA nor  t he 

CPCN l aw expl i c i t l y  addr essed whet her  ei t her  l aw appl i ed t o out -

of - st at e f aci l i t i es.   However ,  t he PSC ul t i mat el y concl uded t hat  

t he CA l aw coul d val i dl y be appl i ed t o such f aci l i t i es,  based on 

t he l anguage,  cont ext ,  and hi st or i cal  appl i cat i on of  t hat  l aw.  

¶6 Addi t i onal l y,  t he PSC not ed t hat  t he pr ocedur es f or  

r evi ewi ng appl i cat i ons under  t he CA l aw af f or ded ampl e r at epayer  

pr ot ect i ons,  such t hat  t he CPCN di d not  need t o be st r et ched t o 

appl y t o out - of - st at e f aci l i t i es i n an at t empt  t o bet t er  pr ot ect  

r at epayer s.   Rat her ,  t he PSC concl uded t hat  appl y i ng t he CPCN 

l aw t o an out - of - st at e f aci l i t y  woul d pr esent  pr obl ems because 

mul t i pl e pr ovi s i ons i n t he CPCN l aw woul d be unr easonabl e or  

absur d i f  appl i ed t o appl i cat i ons f or  out - of - st at e f aci l i t i es.  

¶7 The PSC not ed t he " ' el ement ar y pr i nci pl e[ ]  t hat  t he 

l aws of  one St at e have no oper at i on out si de of  i t s  t er r i t or y,  

except  so f ar  as i s al l owed by comi t y, ' "  quot i ng Pennoyer  v.  

Nef f ,  95 U. S.  714,  722 ( 1877) .   Addi t i onal l y,  t he PSC r ecogni zed 

t hat  Wi sconsi n l aw speci f i cal l y cont empl at es a l i mi t at i on based 

on t he st at e' s  physi cal  boundar i es,  c i t i ng Wi s.  St at .  § 1. 01 

( " [ t ] he sover ei gnt y and j ur i sdi ct i on of  t hi s st at e ext end t o al l  

pl aces wi t hi n t he boundar i es decl ar ed i n ar t i c l e I I  of  t he 

const i t ut i on. " ) .  

¶8 The PSC di scussed mul t i pl e pr ovi s i ons of  t he CPCN l aw 

t hat ,  i f  appl i ed t o an out - of - st at e f aci l i t y ,  coul d r equi r e t he 

PSC t o asser t  r egul at or y aut hor i t y beyond t he st at e' s bor der s.   

Such ef f ect ,  t he PSC concl uded,  coul d i nt er f er e wi t h t he host  
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st at e,  whi l e af f or di ng no benef i t  t o Wi sconsi n r esi dent s.   The 

PSC r ej ect ed t he possi bi l i t y  of  nar r owl y const r ui ng cer t ai n 

pr ovi s i ons of  t he CPCN l aw t o make t hat  l aw mor e r easonabl e as 

appl i ed t o out - of - st at e f aci l i t i es;  i nst ead,  t he PSC deci ded 

t hat  t he most  r easonabl e appr oach was t o i nt er pr et  t he CPCN l aw 

as appl y i ng excl usi vel y t o f aci l i t i es wi t hi n t he st at e.  

¶9 The PSC not ed t hat  i t s concl usi on was suppor t ed by t he 

l egi s l at i ve hi st or y of  t he CPCN l aw,  whi ch i ncl uded a st at ement  

f r om t he Legi s l at i ve Ref er ence Bur eau' s ( LRB)  anal ysi s of  t he 

bi l l .   The LRB anal ysi s st at ed t hat  t he CPCN l aw " est abl i shes a 

met hod wher eby t he devel opment  of  maj or  el ect r i c gener at i ng and 

t r ansmi ssi on f aci l i t i es i n t hi s st at e i s subj ect  t o scr ut i ny by 

t he publ i c .  .  .  and t o appr oval  by [ t he PSC and t he DNR] . "   

( Emphasi s i n I nt er i m Or der . )   The PSC f ound t hi s hel pf ul  because 

t he LRB' s anal ysi s was " ' pr i nt ed wi t h and di spl ayed on t he bi l l  

when i t  [ was]  i nt r oduced i n t he l egi s l at ur e, ' "  quot i ng Dai r y l and 

Gr eyhound Par k,  I nc.  v.  Doyl e,  2006 WI  107,  ¶32,  295 Wi s.  2d 1,  

719 N. W. 2d 408.  

¶10 Fi nal l y,  t he PSC concl uded t hat  i t  coul d r easonabl y 

appl y t he CA l aw t o r evi ew out - of - st at e const r uct i on pr oj ect s,  

wi t h no need t o sever  or  modi f y any of  t hat  l aw' s pr ovi s i ons.   

The PSC not ed t hat  i t  had pr ev i ousl y appl i ed t he CA l aw t o 

r evi ew publ i c ut i l i t i es '  appl i cat i ons f or  out - of - st at e pr oj ect s,  

and t hat  t he r el evant  r ul es,  e. g. ,  Wi s.  Admi n.  Code § PSC 

112. 05( 2)  ( May 2008) , 4 expr essl y cont empl at ed such appl i cat i ons.   
                                                 

4 Al l  subsequent  r ef er ences t o t he Wi sconsi n Admi ni st r at i ve 
Code ar e t o t he May 2008 ver si on unl ess ot her wi se i ndi cat ed.  



No.  2010AP2762   

 

6 
 

Accor di ngl y,  t he PSC concl uded t he most  r easonabl e cour se was t o 

eval uat e WPL' s Bent  Tr ee appl i cat i on under  t he CA l aw.  

¶11 Commi ssi oner  Laur en Azar  di ssent ed f r om t he I nt er i m 

Or der .  She agr eed wi t h WI EG' s pr i mar y ar gument  t hat  t he mor e 

demandi ng appl i cat i on and hear i ng pr ocedur es under  t he CPCN l aw 

wer e mandat or y whenever  a const r uct i on pr oj ect  was pr oposed t hat  

exceeded t he 100- megawat t  t hr eshol d under  t he CPCN,  r egar dl ess 

of  l ocat i on.   She r el i ed on t he not i on t hat  t he CPCN l aw was 

i nt ended t o af f or d gr eat er  r at epayer  pr ot ect i ons,  and t her ef or e 

al l owi ng appl i cat i ons f or  l ar ge f aci l i t i es t o be pr ocessed under  

t he CA l aw coul d er ode such pr ot ect i ons.  

¶12 Af t er  ent r y of  t he PSC' s I nt er i m Or der ,  t he PSC hel d a 

hear i ng and open meet i ngs on WPL' s Bent  Tr ee appl i cat i on,  and 

consi der ed bot h i n- per son and pr e- f i l ed t est i mony.   On Jul y 30,  

2009,  t he PSC gr ant ed WPL a Cer t i f i cat e of  Aut hor i t y f or  t he 

Bent  Tr ee pr oj ect .  

¶13 On August  27,  2009,  WI EG pet i t i oned f or  j udi c i al  

r evi ew of  t he PSC' s deci s i on i n t he Dane Count y Ci r cui t  Cour t ,  

pur suant  t o Wi s.  St at .  § 196. 41 and Wi s.  St at .  § 227. 52.   The 

ci r cui t  cour t  concl uded t hat ,  al t hough de novo r evi ew appl i ed t o 

t he PSC' s deci s i on t o appl y t he CA r at her  t han t he CPCN l aw,  t he 

PSC' s deci s i on was cor r ect .   WI EG appeal ed,  and t he cour t  of  

appeal s t hen cer t i f i ed t he quest i on t o t hi s cour t .   We accept ed 

t he cer t i f i cat i on.  

I I .   DI SCUSSI ON 

A.   St andar d of  Revi ew 
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¶14 Thi s i s a r evi ew of  an admi ni st r at i ve agency' s  

deci s i on under  Wi s.  St at .  § 227. 52.   When an admi ni st r at i ve 

agency' s deci s i on i s chal l enged i n t he c i r cui t  cour t  under  

§ 227. 52,  an appel l at e cour t  r evi ews t he deci s i on of  t he agency,  

not  t hat  of  t he c i r cui t  cour t .   Cnt y.  of  Dane v.  LI RC,  2009 WI  

9,  ¶14,  315 Wi s.  2d 293,  759 N. W. 2d 571.   We ar e asked t o r evi ew 

whet her  t he PSC pr oper l y concl uded t hat  t he CA l aw was t he 

cor r ect  st andar d under  whi ch t o r evi ew WPL' s Bent  Tr ee 

appl i cat i on,  or  whet her  t he CPCN l aw shoul d have been appl i ed.   

The i nt er pr et at i on of  st at ut es and t hei r  appl i cat i on t o 

undi sput ed f act s ar e quest i ons of  l aw,  whi ch we r evi ew 

i ndependent l y.   I d.  

¶15 St at ut or y i nt er pr et at i on begi ns wi t h t he l anguage of  

t he st at ut e at  i ssue.   Wat t on v.  Heger t y,  2008 WI  74,  ¶14,  311 

Wi s.  2d 52,  751 N. W. 2d 369.   " I f  t he meani ng of  t he st at ut e i s 

pl ai n,  we or di nar i l y  st op t he i nqui r y. "   I d.  ( quot i ng St at e ex 

r el .  Kal al  v.  Ci r cui t  Cour t  f or  Dane Cnt y. ,  2004 WI  58,  ¶45,  271 

Wi s.  2d 633,  681 N. W. 2d 110) .   The pl ai n meani ng of  a st at ut e 

can be di scer ned f r om t he wor ds used,  as wel l  as t he cont ext  i n 

whi ch t hose wor ds ar e used.   I d.   Addi t i onal l y,  st at ut or y 

pur pose i s hel pf ul  i n a pl ai n meani ng anal ysi s;  cour t s wi l l  

f avor  an i nt er pr et at i on of  st at ut or y l anguage t hat  f ul f i l l s  t he 

st at ut e' s pur pose.   See St at e v .  Hanson,  2012 WI  4,  ¶17,  338 

Wi s.  2d 243,  808 N. W. 2d 390.   St at ut or y pur pose can be st at ed 

expr essl y or  i t  may be di scer ned f r om cont ext  and st r uct ur e.   

I d.   Mor eover ,  st at ut or y l anguage i s not  i nt er pr et ed i n 

i sol at i on " but  as par t  of  a whol e;  i n r el at i on t o t he l anguage 
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of  sur r oundi ng or  c l osel y- r el at ed st at ut es;  and r easonabl y,  t o 

avoi d absur d or  unr easonabl e r esul t s. "   Wat t on,  311 Wi s.  2d 52,  

¶14 ( quot i ng Kal al ,  271 Wi s.  2d 633,  ¶46)  ( i nt er nal  quot at i on 

mar ks omi t t ed) .  

¶16 I f  t he meani ng of  t he st at ut or y l anguage i s pl ai n,  t he 

st at ut e i s appl i ed accor di ng t o t he pl ai n meani ng of  t he t er ms 

used.   I d. ,  ¶15.   However ,  i f  a st at ut e i s " capabl e of  bei ng 

under st ood by r easonabl y wel l - i nf or med per sons i n t wo or  mor e 

senses,  t hen t he st at ut e i s ambi guous. "   I d.  ( quot i ng Kal al ,  271 

Wi s.  2d 633,  ¶47)  ( i nt er nal  quot at i on mar ks and al t er at i ons 

omi t t ed) .   " When a st at ut e i s ambi guous,  we may consul t  

ext r i nsi c sour ces t o di scer n i t s meani ng.   Whi l e ext r i nsi c 

sour ces ar e usual l y not  consul t ed i f  t he st at ut or y l anguage 

bear s a pl ai n meani ng,  we never t hel ess may consul t  ext r i nsi c 

sour ces t o conf i r m or  ver i f y a pl ai n- meani ng i nt er pr et at i on. "   

I d.  ( quot i ng Kal al ,  271 Wi s.  2d 633,  ¶¶48,  50- 51)  ( i nt er nal  

quot at i on mar ks and ci t at i ons omi t t ed) .  

¶17 When we r evi ew an agency' s i nt er pr et at i on of  st at ut es,  

our  pr ocess of  st at ut or y i nt er pr et at i on i s modi f i ed s l i ght l y.   

We have hi st or i cal l y af f or ded var yi ng l evel s of  def er ence t o 

agenci es'  i nt er pr et at i ons of  st at ut es,  dependi ng on an agency' s  

r el at i ve exper t i se i n t he ar ea of  l aw and t he r easonabl eness of  

i t s  i nt er pr et at i on.   See Cnt y.  of  Dane,  315 Wi s.  2d 293,  ¶¶14–

15.   To det er mi ne whet her  t he agency' s i nt er pr et at i on of  a 

st at ut e i s r easonabl e,  we r evi ew t he st at ut e i ndependent l y f r om 

t he agency' s i nt er pr et at i on,  t her eby " embr ac[ i ng]  a maj or  

r esponsi bi l i t y  of  t he j udi c i al  br anch of  gover nment ,  deci di ng 
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what  st at ut es mean. "   I d. ,  ¶19 ( c i t at i on and i nt er nal  quot at i on 

mar ks omi t t ed) .  

¶18 Def er ence t o agency deci s i ons i s  based i n par t  on t he 

pr ovi s i ons of  Wi s.  St at .  § 227. 57,  gover ni ng j udi c i al  r evi ew of  

agency deci s i ons.   Under  § 227. 57( 2) ,  a cour t  " shal l  af f i r m t he 

agency' s act i on"  " [ u] nl ess t he cour t  f i nds a gr ound f or  set t i ng 

asi de,  modi f y i ng,  r emandi ng or  or der i ng agency act i on. "   

Speci f i cal l y,  cour t s ar e di r ect ed t o accor d due wei ght  t o " t he 

exper i ence,  t echni cal  compet ence,  and speci al i zed knowl edge of  

t he agency i nvol ved. "   § 227. 57( 10) .    

¶19 Cour t s r evi ewi ng agency i nt er pr et at i ons of  st at ut es 

t ypi cal l y af f or d such i nt er pr et at i ons one of  t hr ee l evel s of  

def er ence:   gr eat  wei ght ,  due wei ght ,  or  no def er ence,  al so 

r ef er r ed t o as de novo r evi ew.   Cnt y.  of  Dane,  315 Wi s.  2d 293,  

¶15.   The l evel  of  def er ence accor ded an agency' s i nt er pr et at i on 

of  a st at ut e i s i nf l uenced by mul t i pl e consi der at i ons,  

" i ncl udi ng t he ext ent  t o whi ch t he admi ni st r at i ve agency' s 

exper i ence,  t echni cal  compet ence,  and speci al i zed knowl edge ai d 

t he agency i n i t s i nt er pr et at i on and appl i cat i on of  t he st at ut e 

and t he compar at i ve i nst i t ut i onal  capabi l i t i es and 

qual i f i cat i ons of  t he cour t  and t he admi ni st r at i ve agency. "   

Cl ean Wi s. ,  I nc.  v.  Pub.  Ser v.  Comm' n of  Wi s. ,  2005 WI  93,  ¶38,  

282 Wi s.  2d 250,  700 N. W. 2d 768 ( quot i ng Hut son v.  Wi s.  Per s.  

Comm' n,  2003 WI  97,  ¶31,  263 Wi s.  2d 612,  665 N. W. 2d 212)  

( i nt er nal  quot at i on mar ks and al t er at i ons omi t t ed) .  

¶20 The hi ghest  l evel  of  def er ence,  gr eat  wei ght ,  i s  

r eser ved f or  an agency' s i nt er pr et at i on of  a st at ut e i n whi ch 
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f our  cr i t er i a ar e met .   See i d. ,  ¶39.   Gr eat  wei ght  def er ence i s 

appr opr i at e wher e:  

( 1)  t he agency was char ged by t he l egi s l at ur e wi t h t he 
dut y of  admi ni st er i ng t he st at ut e;  ( 2)  t he 
i nt er pr et at i on of  t he st at ut e i s one of  l ong- st andi ng;  
( 3)  t he agency empl oyed i t s exper t i se or  speci al i zed 
knowl edge i n f or mi ng t he i nt er pr et at i on;  and ( 4)  t he 
agency' s i nt er pr et at i on wi l l  pr ovi de uni f or mi t y and 
consi st ency i n t he appl i cat i on of  t he st at ut e.  

I d. ,  ¶39 ( quot i ng Hut son,  263 Wi s.  2d 612,  ¶32)  ( i nt er nal  

quot at i on mar ks and al t er at i ons omi t t ed) .  

¶21 For  a cour t  t o accor d gr eat  wei ght  def er ence,  t he 

agency need not  have exami ned t he st at ut e under  t he pr eci se 

f act s at  i ssue;  i nst ead,  wher e t he agency has subst ant i al  

exper i ence i nt er pr et i ng t he st at ut or y scheme at  i ssue,  gr eat  

wei ght  def er ence may be appr opr i at e when t he ot her  cr i t er i a 

l i s t ed above ar e met .   I d. ,  ¶40.   Wher e a r evi ewi ng cour t  

det er mi nes t hat  gr eat  wei ght  def er ence i s pr oper ,  t he cour t  wi l l  

uphol d t he agency' s i nt er pr et at i on i f  t he i nt er pr et at i on i s 

r easonabl e,  even i f  a mor e r easonabl e i nt er pr et at i on exi st s.   

See i d. ,  ¶41.  

¶22 The next  l evel  of  def er ence,  due wei ght ,  i s  war r ant ed 

wher e an agency has some exper i ence i nt er pr et i ng t he st at ut or y  

scheme at  i ssue,  but  t he agency has not  devel oped any par t i cul ar  

exper t i se i nt er pr et i ng and appl y i ng t he st at ut es t o pl ace t he 

agency i n a bet t er  posi t i on t han a r evi ewi ng cour t .   Responsi bl e 

Use of  Rur al  & Agr i c.  Land ( RURAL)  v.  Pub.  Ser v.  Comm' n of  Wi s. ,  

2000 WI  129,  ¶24,  239 Wi s.  2d 660,  619 N. W. 2d 888.   Accor di ngl y,  

due wei ght  def er ence i s not  based as much on t he agency' s 
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exper i ence i nt er pr et i ng a par t i cul ar  st at ut or y scheme as i t  i s  

on t he l egi s l at ur e havi ng gr ant ed t he agency t he aut hor i t y t o 

i nt er pr et  t he st at ut or y scheme at  i ssue.   I d.  ( concl udi ng t hat  

due wei ght  def er ence was appr opr i at e f or  PSC and DNR' s deci s i ons 

under  CPCN l aw) .   A cour t  af f or di ng due wei ght  def er ence wi l l  

uphol d an agency' s i nt er pr et at i on wher e such i nt er pr et at i on i s 

r easonabl e,  and wher e t her e i s not  a mor e r easonabl e 

i nt er pr et at i on.   I d. ,  ¶¶24–25.  

¶23 Under  t he l owest  l evel  of  def er ence,  no def er ence or  

de novo r evi ew,  an agency' s i nt er pr et at i on of  a st at ut e " i s 

gi ven no wei ght  at  al l . "   Cl ean Wi s. ,  282 Wi s.  2d 250,  ¶43 

( quot i ng Hut son,  263 Wi s.  2d 612,  ¶34)  ( i nt er nal  quot at i on mar ks 

omi t t ed) .   De novo r evi ew i s appr opr i at e wher e an i nt er pr et at i on 

of  t he st at ut e i s a f i r st  f or  t he agency,  or  wher e t he agency' s 

i nt er pr et at i on of  t he st at ut e has been so i nconsi st ent  t hat  i t  

pr ovi des a cour t  no r eal  gui dance.   I d.  

¶24 I n t he pr esent  case,  we concl ude t hat  t he PSC' s 

deci s i on t o appl y t he CA l aw t o WPL' s Bent  Tr ee appl i cat i on,  as 

wel l  as t he PSC' s i nt er pr et at i on of  t he CPCN as appl y i ng 

excl usi vel y t o i n- st at e f aci l i t i es,  ar e ent i t l ed t o due wei ght  

def er ence.   The PSC i s char ged wi t h i nt er pr et i ng bot h t he CA and 

t he CPCN st at ut es,  and i t s i nt er pr et at i ons of  bot h st at ut es 

under  di f f er i ng f act ual  scenar i os ar e of  l ong st andi ng.   See 

i d. ,  ¶253.   I n det er mi ni ng whi ch st at ut or y scheme t o appl y t o 

Bent  Tr ee,  t he PSC r ecei ved comment s f r om i nt er est ed par t i es and 

wei ghed t hese comment s agai nst  i t s  own ext ensi ve exper i ence i n 

r evi ewi ng appl i cat i ons f or  const r uct i on of  new el ect r i c 
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gener at i ng f aci l i t i es.   I n i t s I nt er i m Or der ,  t he PSC exami ned 

t he t wo st at ut es,  as wel l  as i t s own r ul es,  Wi s.  Admi n.  Code ch.  

PSC 112,  and not ed t hat  i t  had appl i ed t he CA l aw t o out - of -

st at e pr oj ect s i n t he past .    

¶25 The novel t y of  t he quest i on pr esent ed counsel s i n 

f avor  of  appl y i ng due wei ght  def er ence,  r at her  t han gr eat  

wei ght .   See RURAL,  239 Wi s.  2d 660,  ¶23.   The quest i on her e 

cannot  be deci ded based excl usi vel y on t he PSC' s pr i or  

exper i ence appl y i ng ei t her  t he CA or  t he CPCN l aw;  al t hough t he 

PSC has appl i ed t he CA l aw t o appl i cat i ons f or  out - of - st at e 

f aci l i t i es i n t he past ,  t he PSC has never  r evi ewed an 

appl i cat i on f or  an out - of - st at e f aci l i t y  t hat  gener at es 100 

megawat t s or  mor e,  whi ch i s t he t r i gger  f or  t he CPCN l aw.   

Nonet hel ess,  based on t he PSC' s gener al  exper t i se i n r evi ewi ng 

appl i cat i ons f or  el ect r i c gener at i ng f aci l i t i es under  bot h CA 

and CPCN l aws and i t s l egi s l at i vel y gr ant ed aut hor i t y i n t hi s 

ar ea of  l aw,  we concl ude t hat  t he PSC' s deci s i on t o appl y t he CA 

r at her  t han t he CPCN l aw t o WPL' s Bent  Tr ee appl i cat i on i s 

ent i t l ed t o due wei ght  def er ence.   Accor di ngl y,  we wi l l  uphol d 

t he PSC' s i nt er pr et at i on i f  i t  i s  r easonabl e,  unl ess we concl ude 

t hat  anot her  mor e r easonabl e i nt er pr et at i on exi st s.  

B.   Wi sconsi n St at .  § 196. 49 and Wi s.  St at .  § 196. 491 

¶26 Wi sconsi n St at .  ch.  196 i s ent i t l ed " Regul at i on of  

Publ i c Ut i l i t i es . "   The pr evai l i ng pur pose of  r egul at i on under  

ch.  196 i s t o ensur e t hat  publ i c ut i l i t i es '  act i ons ar e i n t he 

publ i c i nt er est .   See,  e. g. ,  Wi s.  Power  & Li ght  Co.  v.  Pub.  

Ser v.  Comm' n ( WPL I ) ,  45 Wi s.  2d 253,  259,  172 N. W. 2d 639 
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( 1969) ;  GTE N.  I nc.  v.  Pub.  Ser v.  Comm' n of  Wi s. ,  176 Wi s.  2d 

559,  568,  500 N. W. 2d 284 ( 1993) ;  Wi s.  Power  & Li ght  Co.  v.  Pub.  

Ser v.  Comm' n of  Wi s.  ( WPL I I ) ,  148 Wi s.  2d 881,  891–92,  437 

N. W. 2d 888 ( Ct .  App.  1989) .   To f aci l i t at e t hi s pur pose,  t he 

l egi s l at ur e has pr ovi ded t hat  t he PSC " has j ur i sdi ct i on t o 

super vi se and r egul at e ever y publ i c ut i l i t y  i n t hi s st at e and t o 

do al l  t hi ngs necessar y and conveni ent  t o i t s  j ur i sdi ct i on. "   

Wi s.  St at .  § 196. 02( 1) .   The l egi s l at ur e has al so aut hor i zed t he 

PSC t o " adopt  r easonabl e r ul es t o gover n i t s pr oceedi ngs and t o 

r egul at e t he mode and manner  of  al l  i nspect i ons,  t est s,  audi t s,  

i nvest i gat i ons and hear i ngs. "   § 196. 02( 3) .   The PSC has 

exer ci sed t hi s aut hor i t y,  and enact ed Wi s.  Admi n.  Code ch.  PSC 

112,  whi ch set s f or t h pr ocedur es t hat  el ect r i c publ i c ut i l i t i es 

must  f ol l ow when under t aki ng cer t ai n const r uct i on pr oj ect s.  

¶27 " Publ i c ut i l i t y"  i s  a t er m of  ar t  f or  pur poses of  ch.  

196,  and i s def i ned i n Wi s.  St at .  § 196. 01( 5) ( a)  t o mean:  

ever y cor por at i on,  company,  i ndi v i dual ,  associ at i on 
.  .  .  and ever y sani t ar y di st r i ct ,  t own,  v i l l age or  
c i t y t hat  may own,  oper at e,  manage or  cont r ol  any t ol l  
br i dge or  al l  or  any par t  of  a pl ant  or  equi pment ,  
wi t hi n t he st at e,  f or  t he pr oduct i on,  t r ansmi ssi on,  
del i ver y or  f ur ni shi ng of  heat ,  l i ght ,  wat er  or  power  
ei t her  di r ect l y or  i ndi r ect l y t o or  f or  t he publ i c.  

Al t hough t hi s def i ni t i on est abl i shes whi ch ent i t i es qual i f y as 

publ i c ut i l i t i es,  Wi s.  St at .  § 196. 49( 1) ( am)  shows t hat  f ur t her  

cer t i f i cat i on may be necessar y f or  such ent i t i es t o act ual l y 

t r ansact  busi ness as a publ i c ut i l i t y .   Under  t hat  pr ovi s i on,  

any " publ i c ut i l i t y"  t hat  i nt ends t o pr ovi de heat ,  l i ght ,  wat er ,  
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or  power  must  " obt ai n[ ]  a cer t i f i cat e f r om t he [ PSC]  aut hor i z i ng 

i t  t o t r ansact  publ i c ut i l i t y  busi ness. "   § 196. 49( 1) ( am) .  

¶28 I n addi t i on,  under  t he CA l aw,  a publ i c ut i l i t y  may be 

r equi r ed t o obt ai n f ur t her  cer t i f i cat i on f r om t he PSC t o begi n 

any const r uct i on,  i nst al l at i on,  ext ensi on,  i mpr ovement ,  or  

addi t i on t o any pl ant ,  equi pment ,  pr oper t y,  appar at us,  or  

f aci l i t y .   See Wi s.  St at .  § 196. 49( 2) .   Pr i or  t o t he PSC 

cer t i f y i ng a ut i l i t y ' s pr oposed pr oj ect ,  t he PSC may al so demand 

t hat  t he ut i l i t y  demonst r at e t hat  publ i c conveni ence and 

necessi t y r equi r e t he pr oj ect .   See § 196. 49( 3) ( b) .  

The commi ssi on may r ef use t o cer t i f y a pr oj ect  i f  i t  
appear s t hat  t he compl et i on of  t he pr oj ect  wi l l  do any 
of  t he f ol l owi ng:  

 1.  Subst ant i al l y  i mpai r  t he ef f i c i ency of  t he 
ser vi ce of  t he publ i c ut i l i t y .   

 2.  Pr ovi de f aci l i t i es unr easonabl y i n excess of  
t he pr obabl e f ut ur e r equi r ement s.   

 3.  When pl aced i n oper at i on,  add t o t he cost  of  
ser vi ce wi t hout  pr opor t i onat el y i ncr easi ng t he val ue 
or  avai l abl e quant i t y of  ser vi ce unl ess t he publ i c 
ut i l i t y  wai ves consi der at i on by t he commi ssi on,  i n t he 
f i xat i on of  r at es,  of  such consequent  i ncr ease of  cost  
of  ser vi ce.  

I d.  

¶29 I n Wi s.  Admi n.  Code ch.  PSC 112,  t he PSC has 

est abl i shed a mor e par t i cul ar i zed pr ocedur e f or  r evi ewi ng publ i c 

ut i l i t i es '  appl i cat i ons t o const r uct  el ect r i c gener at i ng 

f aci l i t i es.   For  exampl e,  t he PSC has speci f i ed i n Wi s.  Admi n.  

Code § PSC 112. 05( 1)  t hat  " [ n] o el ect r i c ut i l i t y  may begi n 

const r uct i on,  i nst al l  or  pl ace i n oper at i on"  var i ous t ypes of  
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f aci l i t i es,  l i s t ed t her eunder ,  wi t hout  PSC appr oval .   The PSC 

al so est abl i shed t hr eshol d amount s t hat  t r i gger  t he mandat or y 

appl i cat i on and cer t i f i cat i on r equi r ement s.   The t hr eshol d 

amount  depends on t he pr oposed pr oj ect ' s expect ed cost  i n 

r el at i on t o t he appl i cant ' s pr i or  r evenues,  such t hat  PSC r evi ew 

and appr oval  i s  r equi r ed i f  a pr oj ect ' s cost  exceeds a ut i l i t y ' s 

speci f i c  t hr eshol d amount .   § PSC 112. 05( 1)  & ( 3) ( a) .  

¶30 To secur e PSC appr oval ,  a publ i c ut i l i t y  must  

demonst r at e t hat  i t s pr oposed pr oj ect  compl i es wi t h t he 

r equi r ement s t hat  t he PSC has est abl i shed under  Wi s.  Admi n.  Code 

§ PSC 112. 06( 1m) .   These r equi r ement s ar e ext ens i ve,  and i ncl ude 

demonst r at i ng t he over al l  pur pose and necessi t y of  t he pr oj ect ,  

as wel l  as pr ovi di ng speci f i c  descr i pt i ons of  t he pr oj ect ' s 

desi gn,  const r uct i on schedul e,  envi r onment al  i mpact ,  ef f ect  on 

t he qual i t y and r el i abi l i t y  of  ut i l i t y  ser vi ce,  and compl i ance 

wi t h ener gy ef f i c i ency st andar ds.   § PSC 112. 06( 1m) .  

¶31 Fi nal l y,  t he PSC has pr ovi ded t hat  i f  " upon 

consi der at i on of  t he appl i cat i on,  t oget her  wi t h any suppl ement al  

i nf or mat i on and obj ect i ons,  t he commi ssi on f i nds t hat  t he publ i c  

conveni ence and necessi t y r equi r e t he pr oj ect  as pr oposed and 

t he pr oj ect  compl i es wi t h s.  196. 49( 3) ( b) ,  St at s. ,  t he 

commi ssi on may aut hor i ze t he pr oj ect  wi t hout  publ i c hear i ng but  

wi t h modi f i cat i ons and condi t i ons i t  consi der s necessar y. "   Wi s.  

Admi n.  Code § PSC 112. 07( 1) .   I f  t he PSC i s not  abl e t o 

det er mi ne,  based sol el y on t he appl i cat i on and suppor t i ng 

mat er i al s,  t hat  publ i c conveni ence and necessi t y r equi r e t he 
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pr oj ect ,  t he agency " shal l  hol d a publ i c hear i ng on t he 

appl i cat i on. "   § PSC 112. 07( 2) .  

¶32 Accor di ngl y,  al t hough t he CA st at ut e s i mpl y af f or ds 

t he PSC di scr et i on t o consi der  cer t ai n f act or s i n det er mi ni ng 

whet her  a pr oj ect  ser ves t he publ i c conveni ence and necessi t y,  

see Wi s.  St at .  § 196. 49( 3) ( b) ,  t he PSC has cr af t ed a t hor ough 

and mandat or y pr ocedur e by whi ch i t  eval uat es appl i cat i ons t o 

const r uct  el ect r i c gener at i ng f aci l i t i es under  t he CA l aw.  

¶33 The ot her  r el evant  st at ut or y scheme under  whi ch t he 

PSC i s aut hor i zed t o r evi ew and appr ove appl i cat i ons f or  

const r uct i on of  el ect r i c gener at i ng f aci l i t i es i s t he CPCN l aw,  

Wi s.  St at .  § 196. 491( 3) .   Under  t he CPCN l aw,  or  " Pl ant  Si t i ng 

Law, "  as i t  has been cal l ed,  see Cl ean Wi s. ,  282 Wi s.  2d 250,  

¶16,  t he PSC i s r equi r ed t o r evi ew appl i cat i ons f or  cer t ai n 

l ar ge- scal e el ect r i c gener at i ng f aci l i t i es t o det er mi ne whet her  

t he f aci l i t y  ser ves publ i c conveni ence and necessi t y,  based on 

t he PSC' s consi der at i on of  numer ous f act or s,  many of  whi ch ar e 

s i t e- speci f i c  t o t he pr oposed f aci l i t y .   See § 196. 491( 3) ( d) 3. ,  

4. ,  6.  

¶34 As a t hr eshol d mat t er ,  t he CPCN l aw' s r equi r ement s ar e 

not  i mpl i cat ed unl ess t he pr oposed pr oj ect  meet s t he st at ut or y  

def i ni t i on of  a " f aci l i t y . "   Wi s.  St at .  § 196. 491( 3) ( a) 1.   As 

r el evant  her e,  " f aci l i t y"  i s  def i ned as " el ect r i c gener at i ng 

equi pment  and associ at ed f aci l i t i es desi gned f or  nomi nal  

oper at i on at  a capaci t y of  100 megawat t s or  mor e. "   

§ 196. 491( 1) ( e) ,  ( g) .   Ther ef or e,  t he t r i gger  f or  t he r evi ew 

pr ocedur es under  t he CPCN l aw i s t he gener at i ng capaci t y of  a 
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f aci l i t y ,  not  t he f aci l i t y ' s cost .   Addi t i onal l y,  wher eas t he CA 

l aw appl i es t o " publ i c ut i l i t i es, "  t he CPCN l aw appl i es t o 

" per sons, "  and pr ovi des t hat  " no per son may commence t he 

const r uct i on of  a f aci l i t y  unl ess t he per son has appl i ed f or  and 

r ecei ved a cer t i f i cat e of  publ i c  conveni ence and necessi t y under  

[ t he CPCN pr ocedur es] . " 5  § 196. 491( 3) ( a) 1.  

¶35 Upon r ecei v i ng an appl i cat i on f or  t he const r uct i on of  

a " f aci l i t y"  under  t he CPCN l aw,  t he PSC " shal l  hol d a publ i c 

hear i ng .  .  .  i n t he ar ea af f ect ed, "  i n accor dance wi t h t he 

cont est ed case pr ocedur es set  f or t h i n Wi s.  St at .  § 227. 44.   

Wi s.  St at .  § 196. 491( 3) ( b) .   Af t er  r evi ewi ng any cont est ed case 

pr oceedi ngs,  as wel l  as t he appl i cat i on mat er i al s,  t he PSC i s 

r equi r ed t o det er mi ne,  pr i or  t o i ssui ng a CPCN,  t hat  t he 

pr oposed f aci l i t y  compl i es wi t h numer ous f act or s.   Some of  t he 

r el evant  f act or s t hat  t he PSC must  consi der  i ncl ude whet her :  

 2.  The pr oposed f aci l i t y  sat i sf i es t he 
r easonabl e needs of  t he publ i c f or  an adequat e suppl y 
of  el ect r i c ener gy.  .  .  .   

 3.  The desi gn and l ocat i on or  r out e i s i n t he 
publ i c i nt er est  consi der i ng al t er nat i ve sour ces of  
suppl y,  al t er nat i ve l ocat i ons or  r out es,  i ndi v i dual  
har dshi ps,  engi neer i ng,  economi c,  saf et y,  r el i abi l i t y  
and envi r onment al  f act or s .  .  .  .  

[ Pr ovi s i ons r el at i ng excl usi vel y t o hi gh- vol t age 
t r ansmi ssi on l i nes omi t t ed]  

 4.  The pr oposed f aci l i t y  wi l l  not  have undue 
adver se i mpact  on ot her  envi r onment al  val ues such as,  
but  not  l i mi t ed t o,  ecol ogi cal  bal ance,  publ i c heal t h 

                                                 
5 Under  Wi s.  St at .  § 990. 01( 26) ,  " per son"  i ncl udes " al l  

par t ner shi ps,  associ at i ons and bodi es pol i t i c  or  cor por at e. "  
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and wel f ar e,  hi st or i c s i t es,  geol ogi cal  f or mat i ons,  
t he aest het i cs of  l and and wat er  and r ecr eat i onal  
use.  .  .  .   

 5.  The pr oposed f aci l i t y  compl i es wi t h t he 
cr i t er i a under  s.  196. 49( 3) ( b)  i f  t he appl i cat i on i s 
by a publ i c ut i l i t y  as def i ned i n s.  196. 01.  

 6.  The pr oposed f aci l i t y  wi l l  not  unr easonabl y 
i nt er f er e wi t h t he or der l y l and use and devel opment  
pl ans f or  t he ar ea i nvol ved.  

[ Pr ovi s i on gover ni ng whol esal e pr ovi der s omi t t ed]  

 8.  For  a l ar ge el ect r i c gener at i ng f aci l i t y ,  
br ownf i el ds,  as def i ned i n s.  560. 13( 1) ( a) , [ 6]  ar e used 
t o t he ext ent  pr act i cabl e.  

Wi s.  St at .  § 196. 491( 3) ( d) .  

¶36 I n addi t i on,  t he l aw al so est abl i shes t i me l i mi t s 

wi t hi n whi ch mat er i al s must  be submi t t ed by t he appl i cant  and 

deci ded upon by t he PSC and t he Wi sconsi n Depar t ment  of  Nat ur al  

Resour ces ( DNR) .   Fi r st ,  at  l east  60 days pr i or  t o t he f i l i ng of  

an appl i cat i on f or  a CPCN,  t he appl i cant  must  pr ovi de t he DNR 

wi t h an engi neer i ng pl an f or  t he pr oposed f aci l i t y ,  i ncl udi ng 

t he expect ed ef f ect s of  t he f aci l i t y  on ai r  and wat er  qual i t y,  

wet l ands,  and ot her  nat ur al  r esour ces.   Wi s.  St at .  

§ 196. 491( 3) ( a) 3. a.   Wi t hi n 30 days,  t he DNR i s r equi r ed t o 

i nf or m t he appl i cant  of  any per mi t s t hat  wi l l  be necessar y f or  

t he f aci l i t y ,  af t er  whi ch t he appl i cant  has 20 days t o appl y f or  

such per mi t s. 7  I d.  

                                                 
6 Wi sconsi n St at .  § 560. 13( 1) ( a)  was r enumber ed as Wi s.  

St at .  § 238. 13( 1) ( a)  by 2011 Wi s.  Act  32,  § 3341.  

7 The DNR appl i cat i on pr ocedur e cont i nues par al l el  t o t he 
PSC appl i cat i on,  wi t h f ur t her  t i mi ng r equi r ement s not  r el evant  
her e.   See Wi s.  St at .  § 196. 491( 3) ( a) 3. b.  
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¶37 Wi t hi n t en days af t er  r ecei pt  of  a CPCN appl i cat i on,  

t he PSC must  send copi es of  t he appl i cat i on t o t he c l er k of  each 

muni ci pal i t y i n whi ch t he pr oposed f aci l i t y  wi l l  be l ocat ed,  and 

t o t he mai n publ i c l i br ar y f or  t he count y wher e t he f aci l i t y  

wi l l  be l ocat ed.   Wi s.  St at .  § 196. 491( 3) ( a) 1.   Next ,  wi t hi n 30 

days of  r ecei pt  of  an appl i cat i on,  t he PSC must  det er mi ne 

whet her  t he appl i cat i on i s compl et e,  or  must  not i f y t he 

appl i cant  of  any addi t i onal  f i l i ngs t hat  ar e r equi r ed.   

§ 196. 491( 3) ( a) 2.   I f  t he PSC f ai l s t o make a compl et eness 

det er mi nat i on wi t hi n 30 days,  t he appl i cat i on wi l l  be deemed 

compl et e.   I d.   Af t er  t he appl i cat i on i s compl et e,  t he PSC must  

t ake f i nal  act i on on t he appl i cat i on wi t hi n 180 days, 8 or  t he PSC 

wi l l  be consi der ed as havi ng i ssued a CPCN f or  t he pr oposed 

f aci l i t y .   § 196. 491( 3) ( g) .  

¶38 Fi nal l y,  t he CPCN l aw al so i ncl udes pr ovi s i ons 

i nt ended t o pr eempt  l ocal  or di nances t hat  woul d pr ohi bi t  

appl i cant s f r om engagi ng i n act i v i t i es t hat  t he PSC has al l owed 

under  t he CPCN l aw.   I n par t i cul ar ,  Wi s.  St at .  § 196. 491( 2r )  

pr eempt s any l ocal  or di nance t hat  woul d pr ohi bi t  or  r est r i ct  

t est i ng act i v i t i es i nt ended t o det er mi ne t he sui t abi l i t y  of  a 

s i t e f or  f aci l i t y  pl acement .   Mor eover ,  when t he PSC gr ant s a 

CPCN f or  a f ac i l i t y ,  § 196. 491( 3) ( i )  pr ovi des t hat  any l ocal  

                                                 
8 Except i on may be made i f  t he PSC pet i t i ons t he Dane Count y 

Ci r cui t  Cour t  f or  an ext ensi on.   Wi s.  St at .  § 196. 491( 3) ( g) .   
Upon a showi ng of  good cause,  t he cour t  may gr ant  an ext ensi on 
f or  a maxi mum of  180 days mor e.   Then,  t oo,  i f  t he PSC f ai l s t o 
act  on t he appl i cat i on,  t he CPCN wi l l  be deemed t o have been 
gr ant ed f or  t he pr oposed f aci l i t y .   I d.  
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or di nances pr ecl udi ng or  i nhi bi t i ng const r uct i on may be 

di sr egar ded.  

C.   Appl i cat i on of  CA and CPCN Laws t o Out - of - St at e Pr oj ect s 

¶39 I n det er mi ni ng whet her  t he PSC r easonabl y const r ued 

t he CA and t he CPCN l aws as appl i ed t o out - of - st at e f aci l i t i es,  

we begi n wi t h t he l anguage of  t hose st at ut es.   Nei t her  Wi s.  

St at .  § 196. 49 nor  Wi s.  St at .  § 196. 491 expl i c i t l y  st at es 

whet her  t he l aw appl i es t o out - of - st at e f aci l i t i es.   

Not wi t hst andi ng t he omi ssi on of  an expl i c i t  st at ement  i n t hi s 

r egar d,  t he scope of  each l aw i s made pl ai n by t he l anguage,  

pur pose,  and cont ext  of  t he l aws.   Ther ef or e,  we concl ude t hat  

nei t her  st at ut e i s ambi guous as t o out - of - st at e appl i cat i on.   

Readi ng t hese st at ut es i n cont ext ,  we hol d t hat  t he PSC 

r easonabl y concl uded:   ( 1)  t hat  t he CA l aw cont r ol l ed WPL' s 

appl i cat i on t o const r uct  an out - of - st at e el ect r i c gener at i ng 

f aci l i t y ,  and ( 2)  t hat  t he CPCN l aw appl i es excl usi vel y t o i n-

st at e f aci l i t i es.   We exami ne each of  t hese concl usi ons i n t ur n.  

¶40 The PSC det er mi ned t hat  t he CA l aw coul d val i dl y be 

appl i ed t o WPL' s out - of - st at e pr oj ect ,  based l ar gel y on t he 

l anguage of  t he CA l aw,  Wi s.  St at .  § 196. 49,  and i t s 

cor r espondi ng admi ni st r at i ve r ul es,  Wi s.  Admi n.  Code ch.  PSC 

112.   Fi r st ,  t he l anguage of  t he CA l aw pl ai nl y gover ns WPL' s 

appl i cat i on t o const r uct  Bent  Tr ee.   Under  Wi s.  St at .  ch.  196,  

WPL i s a st at ut or y " publ i c ut i l i t y , "  and i s subj ect  t o 

r egul at i on under  t he CA l aw,  based on WPL' s i nt ent i on t o 

const r uct  a new el ect r i c gener at i ng f aci l i t y .   That  i s,  as a 

publ i c ut i l i t y ,  WPL i s subj ect  t o t he CA l aw' s mandat e t hat  any 
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publ i c ut i l i t y  seeki ng t o const r uct  a new f aci l i t y  must  compl y 

wi t h any appl i cabl e r ul es or  or der s of  t he PSC.   See § 196. 49( 2)  

and ( 3) .   As r el evant  her e,  t he PSC' s r ul es r equi r ed t hat  WPL 

submi t  an appl i cat i on t o t he PSC,  i ncl udi ng a compr ehensi ve 

descr i pt i on of  t he pr oj ect ,  as wel l  as suf f i c i ent  f act s t o 

demonst r at e t he pur pose and necessi t y of  such pr oj ect .   Wi s.  

Admi n.  Code §§ PSC 112. 05–. 06.  

¶41 WPL compl i ed wi t h t he mandat es of  t he CA l aw.   Pr i or  

t o begi nni ng const r uct i on of  Bent  Tr ee,  WPL submi t t ed an 

appl i cat i on t o t he PSC,  not i f y i ng t he agency of  WPL' s pr oj ect  

and pr ovi di ng i nf or mat i on r el at i ng t o al l  of  t he cat egor i es of  

r equi r ed mat er i al s under  Wi s.  Admi n.  Code § PSC 112. 06( 1m) .   

Accor di ngl y,  as an appl i cat i on by a publ i c ut i l i t y  t o commence 

const r uct i on of  a new el ect r i c gener at i ng f aci l i t y ,  WPL' s Bent  

Tr ee appl i cat i on was subj ect  t o t he r equi r ement s of  Wi s.  St at .  

§ 196. 49( 2)  and ( 3) ,  as wel l  as t he mandat or y r evi ew pr ocedur es 

set  f or t h i n Wi s.  Admi n.  Code §§ PSC 112. 05–. 07.  

¶42 Mor eover ,  because t he CA l aw gover ns " publ i c 

ut i l i t i es, "  not hi ng i n t he l aw pr ecl udes i t s appl i cat i on t o 

publ i c ut i l i t i es seeki ng t o const r uct  out - of - st at e f aci l i t i es.   

Under  Wi s.  St at .  § 196. 01( 5) ( a)  and Wi s.  St at .  § 196. 49( 1) ( am) ,  

ever y " publ i c ut i l i t y"  has avai l ed i t sel f  of  Wi sconsi n' s  

r egul at or y j ur i sdi ct i on by obt ai ni ng aut hor i zat i on t o engage i n 

publ i c ut i l i t y  busi ness.   Ther ef or e,  when t he PSC r evi ews an 

appl i cat i on under  t he CA l aw,  i t  i s  a st at ut or y  ent i t y t hat  i s  

bei ng r egul at ed,  not  a per son' s act i v i t y of  const r uct i ng a 

f aci l i t y ,  as i s t he case under  t he CPCN l aw.   I n t hi s sense,  
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r egul at i ng a publ i c ut i l i t y  i s  compar abl e t o r egul at i ng ot her  

st at ut or i l y  or dai ned ent i t i es whose l i censur e or  accr edi t at i on 

may be af f ect ed by t he ent i t i es '  act i v i t i es,  even out  of  st at e.   

Cf . ,  e. g. ,  Wi s.  St at .  § 125. 12( 2) ( ag) 5.  and 5m.  ( l i cense f or  

di st r i but i on of  al cohol  subj ect  t o r evocat i on upon showi ng t hat  

l i censee was convi ct ed of  cer t ai n of f enses i n anot her  st at e) ;  

Wi s.  St at .  § 343. 03( 5)  ( wher e aut omobi l e l i cense appl i cant  i s 

l i censed i n anot her  st at e,  DOT " shal l  obt ai n i nf or mat i on on t he 

appl i cant ' s l i cense st at us wi t h t he st at e of  l i censur e bef or e 

i ssui ng a l i cense" ) .   Accor di ngl y,  t he PSC r easonabl y concl uded 

t hat  WPL' s Bent  Tr ee appl i cat i on was subj ect  t o r evi ew under  t he 

CA l aw.  

¶43 Not wi t hst andi ng t he appl i cabi l i t y  of  t he CA l aw,  WI EG 

cont ends t hat  because WPL' s appl i cat i on was f or  a f aci l i t y  

gener at i ng mor e t han 100 megawat t s,  t he pl ai n l anguage of  t he 

CPCN l aw r equi r ed t he PSC t o r evi ew WPL' s appl i cat i on under  t he 

CPCN l aw,  excl usi vel y.   However ,  based on t he l anguage and scope 

of  t he CPCN l aw,  t he PSC det er mi ned t hat  t he CPCN l aw coul d not  

r easonabl y be appl i ed t o Bent  Tr ee.   We now t ur n t o t he 

appl i cat i on of  t he CPCN l aw t o out - of - st at e f aci l i t i es,  and 

concl ude t hat  t he PSC r easonabl y const r ued t he CPCN l aw as 

i nappl i cabl e t o WPL' s Bent  Tr ee f aci l i t y .  

¶44 Our  concl usi on t hat  t he PSC r easonabl y i nt er pr et ed t he 

CPCN as appl y i ng excl usi vel y t o i n- st at e f aci l i t i es r est s on 

t hr ee i nt er r el at ed pr emi ses:   ( 1)  t he CPCN' s r egul at i on of  

" per sons"  demonst r at es t hat  t hat  l aw does not  cont empl at e 

r egul at i on of  out - of - st at e act i v i t i es;  ( 2)  t he pur pose of  t he 
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CPCN l aw,  t o r equi r e t he PSC t o engage i n t hor ough r evi ew of  

s i t e- speci f i c  f act or s,  does not  r easonabl y accor d wi t h out - of -

st at e act i v i t i es;  and ( 3)  none of  t he opt i ons t hat  coul d be 

f ol l owed t o make t he CPCN mor e r easonabl e as appl i ed t o out - of -

st at e f aci l i t i es i s as r easonabl e as const r ui ng t he l aw t o appl y 

excl usi vel y t o i n- st at e f aci l i t i es.  

¶45 Fi r st ,  t he CPCN l aw r egul at es " per sons"  by pr ovi di ng 

t hat  " no per son may commence t he const r uct i on of  a f aci l i t y  

unl ess t he per son has appl i ed f or  and r ecei ved a [ CPCN]  under  

t hi s subsect i on. "   Wi s.  St at .  § 196. 491( 3) ( a) 1.   I f  t hi s  

pr ovi s i on wer e i nt er pr et ed t o appl y t o out - of - st at e act i v i t i es,  

i t  coul d be r ead t o pr ohi bi t  a per son i n anot her  st at e f r om 

const r uct i ng a 100- megawat t  el ect r i c gener at i ng f aci l i t y  out s i de 

Wi sconsi n,  unl ess t he per son compl i ed wi t h t he CPCN l aw' s 

appl i cat i on and r evi ew pr ocedur es.   For  exampl e,  i f  r ead t o 

appl y t o out - of - st at e per sons and f aci l i t i es,  t he CPCN l aw' s 

pl ai n l anguage coul d pr ohi bi t  a per son i n Texas f r om 

const r uct i ng a " f aci l i t y"  l i ke Bent  Tr ee i n Cal i f or ni a,  unl ess 

t he per son compl i ed wi t h al l  t he f act or s l i s t ed i n 

§ 196. 491( 3) ( d) ,  and obt ai ned per mi t s f r om t he Wi sconsi n DNR,  

under  § 196. 491( 3) ( a) 3. a.  

¶46 Gi ven t hi s r esul t ,  we cannot  i gnor e t he St at e of  

Wi sconsi n' s l ack of  aut hor i t y t o r egul at e a per son' s act i v i t i es 
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i n anot her  st at e. 9  As appl i ed t o " per sons, "  " [ t ] he gener al  r ul e,  

unquest i onabl y,  i s  t hat  l aws of  a st at e have no ext r at er r i t or i al  

ef f ect . "   St at e v.  Muel l er ,  44 Wi s.  2d 387,  391,  171 N. W. 2d 414 

( 1969) ;  see St at e Far m Mut .  Aut o.  I ns.  Co.  v.  Campbel l ,  538 U. S.  

408,  421–22 ( 2003)  ( " A St at e does not  acqui r e power  or  

super vi s i on over  t he i nt er nal  af f ai r s of  anot her  St at e mer el y 

because t he wel f ar e and heal t h of  i t s  own ci t i zens may be 

af f ect ed .  .  .  . " )  ( quot i ng Bi gel ow v.  Vi r gi ni a,  421 U. S.  809,  

824 ( 1975) ) ;  see al so K- S Phar maci es,  I nc.  v.  Am.  Home Pr ods.  

Cor p. ,  962 F. 2d 728,  730 ( 7t h Ci r .  1992)  ( di scussi ng 

" pr esumpt i on of  excl usi ve domest i c appl i cat i on"  based on st at es'  

l ack of  " any .  .  .  power  t o r each out si de t hei r  bor der s" ) .   

Al t hough l i mi t ed except i ons t o t hi s gener al  r ul e mi ght  exi st ,  

expl i c i t l y  pr ohi bi t i ng " per sons"  f r om engagi ng i n act i v i t i es 

out si de t he st at e does not  f al l  wi t hi n one of  t hose except i ons.   

See Muel l er ,  44 Wi s.  2d at  393.   Accor di ngl y,  t he l anguage and 

                                                 
9 Under  t he CPCN,  " per sons"  mi ght  be const r ued as i ncl udi ng 

onl y t hose per sons who ar e l ocat ed i n Wi sconsi n dur i ng t he 
const r uct i on of  f aci l i t i es out si de t he st at e,  t her eby maki ng t he 
CPCN appl i cabl e excl usi vel y t o i n- st at e " per sons"  subj ect  t o t he 
St at e' s r egul at or y aut hor i t y.   Even di sr egar di ng t hat  such 
const r uct i on woul d st i l l  r egul at e out - of - st at e act i v i t y,  such 
r eadi ng suggest s a di st i nct i on bet ween " t ypes"  of  per sons.   For  
exampl e,  a par t ner shi p,  whi ch i s consi der ed a " per son"  under  
Wi s.  St at .  § 990. 01( 26) ,  and whi ch coul d pot ent i al l y  be 
under st ood t o " r emai n"  i n Wi sconsi n whi l e i t s out - of - st at e 
f aci l i t y  was const r uct ed,  mi ght  be t r eat ed di f f er ent l y t han a 
nat ur al  per son who i s a r esi dent  of  Wi sconsi n,  but  who mi ght  
physi cal l y l eave t he st at e ent i r el y t o const r uct  a " f aci l i t y"  
out  of  st at e,  t her eby r emovi ng hi m or  her  f r om Wi sconsi n' s 
r egul at or y aut hor i t y.   The st at ut or y l anguage does not  suppor t  
any such di st i nct i on bet ween " t ypes"  of  " per sons, "  and we 
t her ef or e decl i ne t o adopt  such an i nt er pr et at i on.  
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cont ext  of  t he CPCN l aw st r ongl y suggest  t hat  i t s  r egul at or y 

scope——per sons engagi ng i n par t i cul ar  act i v i t i es——i s whol l y 

i nt r ast at e. 10 

¶47 Next ,  t he pur poses of  t he CA and t he CPCN l aws f ur t her  

suggest  t hat  t he CA l aw may r easonabl y be appl i ed t o a publ i c 

ut i l i t y ' s appl i cat i on f or  an out - of - st at e f aci l i t y ,  but  t hat  t he 

PSC r easonabl y concl uded t hat  t he CPCN l aw appl i ed excl usi vel y  

t o i n- st at e f aci l i t i es.   We have not ed t hat  a pr evai l i ng pur pose 

of  Wi sconsi n publ i c ut i l i t y  l aws i s t o pr ot ect  t he consumi ng 

publ i c,  i . e. ,  r at epayer s.   See WPL I ,  45 Wi s.  2d at  259.   Thi s 

pur pose i s mani f est  i n t he aut hor i t y gr ant ed t o t he PSC t o 

consi der  r at epayer s '  i nt er est s i n r evi ewi ng any pr oposed 

pr oj ect s under  t he CA st at ut e,  Wi s.  St at .  § 196. 49( 3) ( b) .   Under  

t he CA st at ut e,  t he PSC may r ef use t o aut hor i ze const r uct i on 

pr oj ect s t hat  woul d i mpai r  ut i l i t y  ef f i c i ency,  pr ovi de 

unnecessar y f aci l i t i es,  or  i ncr ease cost  wi t hout  a cor r espondi ng 

i ncr ease i n val ue.   § 196. 49( 3) ( b) .   When t hese consi der at i ons 

ar e const r ued i n par i  mat er i a wi t h t he mandat or y appl i cat i on and 

r evi ew pr ovi s i ons under  Wi s.  Admi n.  Code §§ PSC 112. 05–. 07,  i t  

                                                 
10 The di ssent  mi sper cei ves t he i mpor t  of  St at e v.  Muel l er ,  

44 Wi s.  2d 387,  171 N. W. 2d 414 ( 1969) ,  when i t  asser t s t hat  
Muel l er  st ands f or  t he pr oposi t i on t hat  t he St at e may " r egul at e 
t he out –of - st at e act i ons of  ' per sons. ' "   Di ssent ,  ¶69.   Muel l er ,  
who was a Wi sconsi n r esi dent ,  was not  sanct i oned f or  mar r yi ng 
out  of  st at e;  r at her ,  he was sanct i oned because,  as a Wi sconsi n 
r esi dent  r equi r ed t o compl y wi t h Wi sconsi n l aw,  he had f ai l ed t o 
obt ai n an i n- st at e cour t  or der  bef or e mar r i age when chi l d 
suppor t  was due i n Wi sconsi n.   Muel l er ,  44 Wi s.  2d at  395.   
Muel l er  pr ovi des no suppor t  f or  ext r at er r i t or i al  appl i cat i on of  
t he l aws of  Wi sconsi n t o per sons beyond t he s t at e' s physi cal  
boundar i es.   
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i s evi dent  t hat  t he pur pose of  t he CA l aw and i t s cor r espondi ng 

agency r ul es i s t o pr ot ect  r at epayer s by af f or di ng compr ehensi ve 

r evi ew of  pr oposed ut i l i t y  pr oj ect s.   See WPL I I ,  148 Wi s.  2d  

at  892–93.  

¶48 Whi l e t he CPCN l aw al so pr ot ect s r at epayer s,  t hat  i s  

not  t he l aw' s cent r al  f ocus.   Rat her ,  as demonst r at ed by t he 

CPCN l aw' s pr ovi s i ons,  i t s cent r al  f ocus i s t o r equi r e t he PSC 

t o t hor oughl y and ef f i c i ent l y r evi ew appl i cat i ons f or  l ar ge-

scal e f aci l i t i es t o ensur e t hat  such f aci l i t i es wi l l  compl y wi t h 

each of  t he f act or s l i s t ed under  Wi s.  St at .  § 196. 491( 3) ( d) ,  

many of  whi ch i nvol ve s i t e- speci f i c  consi der at i ons f or  t he 

f aci l i t y ' s pr oposed l ocal e. 11  See Cl ean Wi s. ,  282 Wi s.  2d 250,  

¶87 ( not i ng " st r eaml i ned cer t i f i cat e appl i cat i on pr ocess"  under  

CPCN l aw) .   For  exampl e,  when eval uat i ng an appl i cat i on f or  a 

                                                 
11 The PSC must  al so consi der  whet her  " br ownf i el ds .  .  .  ar e 

used t o t he ext ent  pr act i cabl e. "   Wi s.  St at .  § 196. 491( 3) ( d) 8. ;  
see Wi s.  St at .  § 560. 13( 1) ( a)  ( r enumber ed as Wi s.  St at .  
§ 238. 13( 1) ( a)  by 2011 Wi s.  Act  32,  § 3341)  ( def i ni ng 
br ownf i el ds as " abandoned,  i dl e or  under used i ndust r i al  or  
commer ci al  f aci l i t i es or  s i t es,  t he expansi on or  r edevel opment  
of  whi ch i s adver sel y af f ect ed by act ual  or  per cei ved 
envi r onment al  cont ami nat i on" ) ;  see al so Scot t  W.  Br unner ,  Not e,  
Shar i ng t he Gr een:   Ref or mat t i ng Wi sconsi n' s For got t en Gr een 
Space Gr ant  wi t h a Publ i c- Pr i vat e Par t ner shi p Desi gn,  95 Mar q.  
L.  Rev.  305,  309–19 ( 2011)  ( di scussi ng l ocal  benef i t s of  
br ownf i el d r ecl amat i on) .   WI EG poi nt s t o t he i dent i cal  
r equi r ement  i n t he CA l aw i n suppor t  of  i t s  ar gument  t hat  t he CA 
l aw i s no mor e r easonabl e when appl i ed t o out - of - st at e 
f aci l i t i es t han i s t he CPCN.   We concl ude,  however ,  t hat  t he 
qual i f i cat i on,  " t o t he ext ent  pr act i cabl e, "  af f or ds t he PSC 
suf f i c i ent  di scr et i on t o det er mi ne,  i n t he cont ext  of  an 
appl i cat i on f or  an out - of - st at e f aci l i t y ,  whet her  t he use of  
br ownf i el ds,  ei t her  i n Wi sconsi n or  out  of  st at e,  i s  
" pr act i cabl e. "  
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CPCN,  t he PSC must  consi der  such si t e- speci f i c  f act or s as t he 

" desi gn and l ocat i on"  of  t he pr oposed f aci l i t y ,  pr ot ect i on of  

" sceni c beaut y, "  mi ni mi zat i on of  " envi r onment al  i mpact s, "  

pr ot ect i on of  l and use pl ans " f or  t he ar ea i nvol ved, "  and 

" envi r onment al  val ues such as,  but  not  l i mi t ed t o,  ecol ogi cal  

bal ance,  publ i c heal t h and wel f ar e,  hi st or i c s i t es,  geol ogi cal  

f or mat i ons,  t he aest het i cs of  l and and wat er  and r ecr eat i onal  

use. "   § 196. 491( 3) ( d) 3. ,  3m. ,  3r . ,  4. ,  6.   I ndeed,  soon af t er  

i t s  passage,  we r ef er r ed t o t he CPCN l aw as t he " pl ant  s i t i ng 

bi l l , "  r ef er r i ng t o t he l aw' s f ocus on t he par t i cul ar  

char act er i st i cs of  t he pr oposed f aci l i t y ' s s i t e.   Fal kner  v.  N.  

St at es Power  Co. ,  75 Wi s.  2d 116,  145,  248 N. W. 2d 885 ( 1977) ;  

see al so Cl ean Wi s. ,  282 Wi s.  2d 250,  ¶¶16–17.  

¶49 The CPCN l aw al so af f or ds r at epayer  pr ot ect i ons,  but  

i t  does so by expr essl y i ncor por at i ng t he CA l aw whol esal e. 12  

See Wi s.  St at .  § 196. 491( 3) ( d) 5.   Ther ef or e,  we ar e not  

per suaded by WI EG' s ar gument  t hat  t he CPCN must  be appl i ed her e 

because t hat  l aw' s mandat or y hear i ng pr ocedur e bet t er  pr ot ect s  

                                                 
12 The di ssent  r epeat edl y asser t s t hat  t he CPCN pr ovi des 

" gr eat er  r at epayer  pr ot ect i ons. "   Di ssent ,  ¶¶67,  79,  81,  and 87.   
The di ssent  c i t es i ncompl et e aut hor i t y f or  i t s  r epet i t i ve 
asser t i on.   I t  summar i l y concl udes t hat  because t he CPCN 
r equi r es a hear i ng and t he CA does not ,  t he CPCN must  pr ovi de 
" gr eat er  r at epayer  pr ot ect i ons. "   Thi s cont ent i on i gnor es t he 
f act s of  t hi s case i n whi ch a publ i c hear i ng was hel d.   I t  al so 
i gnor es t he exper t i se of  t he PSC member s and t hei r  commi t ment  t o 
car ef ul l y consi der  t he appl i cat i ons f or  el ect r i c gener at i ng 
f aci l i t y  const r uct i on,  whi ch car ef ul  consi der at i on i ncl uded 
hol di ng a publ i c hear i ng.    
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r at epayer s. 13  Fi r st ,  Wi s.  Admi n.  Code §§ PSC 112. 05–. 07 

est abl i sh mandat or y pr ocedur es by whi ch t he PSC must  r evi ew an 

appl i cat i on f or  a CA.   Accor di ngl y,  al t hough t he PSC mi ght  not  

r equi r e a cont est ed case hear i ng i n ever y i nst ance,  t he PSC has 

i mposed upon i t sel f  a dut y t o compr ehensi vel y r evi ew numer ous 

f act or s r el evant  t o t he pr ot ect i on of  r at epayer s '  i nt er est s.   

See Wi s.  Admi n.  Code §§ PSC 112. 06( 1m) ,  . 07.   Fai l ur e t o act  

r easonabl y upon such i nf or mat i on woul d be an er r oneous exer ci se 

of  t he agency' s di scr et i on.   See Bd.  of  Regent s of  t he Uni v.  of  

Wi s.  Sys.  v.  Wi s.  Per s.  Comm' n,  2002 WI  79,  ¶26,  254 Wi s.  2d 

148,  646 N. W. 2d 759.   Second,  and mor e i mpor t ant l y,  because t he 

pur pose of  t he CPCN l aw i s t o r equi r e mor e t hor ough r evi ew of  

l ocal  s i t e- speci f i c  f act or s,  and not  pr i mar i l y  gr eat er  r at epayer  

                                                 
13 We not e t hat  nei t her  t he CA l aw nor  t he CPCN l aw di r ect l y 

gover ns r at emaki ng per  se.   I nst ead,  t he PSC' s det er mi nat i on of  
r at es occur s under  a separ at e pr ovi s i on,  Wi s.  St at .  § 196. 20( 1) ,  
whi ch st at es t hat  " No change may be made by any publ i c ut i l i t y  
i n i t s [ r at e]  schedul es except  by f i l i ng t he change as pr oposed 
wi t h t he commi ss i on. "   Her e,  WPL moved t o r eopen t he Bent  Tr ee 
docket  af t er  t he pr oj ect  had been cer t i f i ed and const r uct i on 
commenced.   I t  was i n t hat  separ at e pr oceedi ng,  whi ch i ncl uded a 
cont est ed case hear i ng,  t hat  t he PSC al l owed a r at e i ncr ease f or  
WPL' s cust omer s.  
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pr ot ect i ons,  as WI EG cont ends, 14 WI EG' s f ocus on r at epayer  

pr ot ect i on under  t he CPCN l aw i s mi spl aced. 15 

¶50 The t hi r d pr emi se suppor t i ng our  concl usi on t hat  t he 

PSC r easonabl y const r ued t he CPCN l aw i s t hat  none of  t he 

opt i ons f or  modi f y i ng t he CPCN l aw t o make t he l aw appl i cabl e t o 

                                                 
14 Pr i mar i l y,  WI EG ar gues t hat  t he l ar ge,  100- megawat t  

f aci l i t i es t hat  t r i gger  t he CPCN l aw ar e mor e expensi ve and,  
t her ef or e,  demand gr eat er  scr ut i ny t o pr ot ect  r at epayer s.   Cost ,  
however ,  i s  not  t he cr i t er i on t hat  t he l egi s l at ur e adopt ed f or  
t he CPCN.   I ndeed,  t he PSC has r evi ewed appl i cat i ons under  t he 
CA l aw f or  f aci l i t i es al most  doubl e Bent  Tr ee' s est i mat ed cost  
of  $497 mi l l i on.   See,  e. g. ,  PSC Docket  No.  6630- CE- 299,  
Cer t i f i cat e and Or der ,  at  1,  15,  Appl i cat i on of  Wi sconsi n 
El ect r i c Power  Company f or  Aut hor i t y t o Const r uct  Wet  Fl ue Gas 
Desul f ur i zat i on and Sel ect i ve Cat al yt i c Reduct i on Faci l i t i es and 
Associ at ed Equi pment  f or  Cont r ol  of  Sul f ur  Di oxi de and Ni t r ogen 
Oxi de Emi ssi ons at  i t s  Oak Cr eek Power  Pl ant  Uni t s 5,  6,  7,  and 
8,  ht t p: / / psc. wi . gov/ apps35/ ERF_vi ew/ vi ewdoc. aspx?doci d=97457 
( cer t i f y i ng $830 mi l l i on const r uct i on pr oj ect  under  CA l aw) .   

15 Si mi l ar l y,  t he di ssent  set s  f or t h a char t  l i s t i ng 
pur por t ed cont r ast s i n r at epayer  pr ot ect i ons bet ween t he CA and 
CPCN r evi ew pr ocesses.   The di ssent ' s char t ,  however ,  pr oceeds 
f r om t he i ncor r ect  pr emi se t hat  t he cent r al  pur pose of  t he CPCN 
l aw i s t o pr ot ect  r at epayer s.   As di scussed above,  t he cent r al  
pur pose of  t he CPCN l aw i s t o ensur e t hat  t he PSC gi ves due 
consi der at i on t o t he envi r onment al  i mpact  of  l ar ge- scal e 
f aci l i t i es on t he l ocal es i n whi ch t hey wi l l  be s i t ed.   
Mor eover ,  whi l e t he di ssent ' s char t  l i s t s mandat or y f i ndi ngs 
t hat  t he PSC must  make when appr ovi ng l ar ge- scal e f aci l i t i es,  
t he di ssent  does not  pr ovi de st at ut or y suppor t  f or  i t s  
concl usi on t hat  t he l egi s l at ur e i nt ended t he CPCN l aw t o be a 
" r at epayer  pr ot ect i on"  l aw,  r at her  t han,  as t hi s cour t  r ecent l y 
r ecogni zed,  a " pl ant  s i t i ng l aw. "   See Cl ean Wi s. ,  I nc.  v.  Pub.  
Ser v.  Comm' n of  Wi s. ,  2005 WI  93,  ¶16,  282 Wi s.  2d 250,  700 
N. W. 2d 768.   Fur t her mor e,  and as di scussed above,  t he r evi ew 
pr ocedur es t hat  t he PSC has mandat ed under  t he CA l aw r equi r e 
t he agency t o consi der  t he same i nf or mat i on under  t hat  l aw as 
t he l egi s l at ur e has r equi r ed t he agency t o consi der  under  t he 
CPCN l aw.   See gener al l y Wi s.  Admi n.  Code §§ PSC 112. 05–. 07 
( set t i ng f or t h i nf or mat i on t hat  CA appl i cant s must  submi t  and 
whi ch t he PSC must  consi der ) .  
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out - of - st at e f ac i l i t i es i s as r easonabl e as const r ui ng t he l aw 

as appl y i ng excl usi vel y t o i n- st at e f aci l i t i es.   To val i dl y 

appl y out  of  st at e,  cer t ai n st at ut or y pr ovi s i ons t hat  woul d 

pr eempt  l ocal  l aws woul d have t o be sever ed f r om t he CPCN l aw.   

Addi t i onal l y,  ot her  pr ovi s i ons of  t he l aw di r ect i ng t he PSC and 

t he DNR t o r evi ew out - of - st at e f act or s mi ght  be val i dl y appl i ed,  

but  doi ng so woul d not  di r ect l y benef i t  t he St at e of  Wi sconsi n 

or  i t s c i t i zens.   Accor di ngl y,  appl y i ng t hose pr ovi s i ons woul d 

l ead t o unr easonabl e or  absur d r esul t s,  but  di sr egar di ng t hem 

woul d under mi ne t he CPCN l aw' s  pur pose of  r equi r i ng t hor ough 

r evi ew of  t hose si t e- speci f i c  f act or s.    

¶51 I n addi t i on,  t he CPCN l aw i ncl udes numer ous pr ovi s i ons 

t hat  coul d i nvol ve t he PSC and t he DNR i n out - of - st at e 

act i v i t i es.  For  exampl e,  t he PSC i s r equi r ed t o send copi es of  a 

CPCN appl i cat i on t o count y c l er ks and l ocal  l i br ar i es i n t he 

ar ea of  t he pr oposed f aci l i t y ,  Wi s.  St at .  § 196. 491( 3) ( a) 1. ,  and 

t he PSC must  hol d a cont est ed case hear i ng " i n t he ar ea 

af f ect ed"  by a pr oposed f aci l i t y ,  § 196. 491( 3) ( b) .   Al so,  

appl i cant s must  i nf or m t he DNR of  t he f aci l i t y ' s expect ed i mpact  

on l ocal  nat ur al  r esour ces,  and t he DNR i s t hen r equi r ed t o 

not i f y t he appl i cant  of  t hose per mi t s t hat  wi l l  l i kel y be 

r equi r ed f or  t he f aci l i t y .   § 196. 491( 3) ( a) 3. a.   And,  as 

di scussed,  t he PSC must  r evi ew a pr oposed f aci l i t y ' s i mpact  on 

mul t i pl e s i t e- speci f i c  f act or s.   § 196. 491( 3) ( d) 3. ,  4. ,  6.  

¶52 I t  i s  possi bl e t hat  t hese par t i cul ar  pr ovi s i ons woul d 

not  necessar i l y  r equi r e t he PSC or  t he DNR t o exer ci se 

ext r at er r i t or i al  cont r ol ,  i n t hat  t he agenci es mi ght  be abl e t o 
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consi der  r el evant  f act or s or  mai l  mat er i al s t o f or ei gn 

deposi t or i es wi t hout  t r enchi ng upon t he excl usi ve r egul at or y 

aut hor i t y of  anot her  st at e.   However ,  r equi r i ng such act i ons by 

Wi sconsi n agenci es " woul d bur den l ocal  of f i c i al s and sow 

conf usi on wi t hout  ser vi ng any l egi t i mat e Wi sconsi n pur pose. "   

( PSC I nt er i m Or der  at  6–7) .   Mor e i mpor t ant l y,  i f  a Wi sconsi n 

agency di d pr ohi bi t  or  at t empt  t o condi t i on a per son' s  

const r uct i on of  a f aci l i t y  i n anot her  st at e based on any of  

t hese f act or s,  t he agency' s act i on coul d be const r ued as an 

at t empt  at  ext r at er r i t or i al  r egul at i on.   Such i nt er j ect i on of  

aut hor i t y i nt o anot her  st at e coul d under mi ne f undament al  

pr i nci pl es of  f eder al i sm.   See St at e Far m Mut . ,  538 U. S.  at  421–

22;  Muel l er ,  44 Wi s.  2d at  391.  

¶53 Addi t i onal l y,  under  t he CPCN l aw,  t he PSC i s di r ect ed 

t o consi der  " publ i c conveni ence and necessi t y, "  but  i t  i s  not  

c l ear  f r om t he l anguage of  t he st at ut e whi ch " publ i c"  woul d 

pr oper l y be consi der ed f or  an out - of - st at e f aci l i t y :   r esi dent s 

of  Wi sconsi n or  r esi dent s of  t he f aci l i t y ' s host  st at e?  I f  " t he 

publ i c"  i s  const r ued t o mean Wi sconsi n r esi dent s,  i t  seems t hat  

a f or ei gn f aci l i t y  woul d have l i t t l e t o no bear i ng on t hose 

r esi dent s '  conveni ence and necessi t y,  especi al l y  i f  t he f aci l i t y  

was not  pr ovi di ng power  t o Wi sconsi n.   Al t er nat i vel y,  const r ui ng 

" t he publ i c"  t o mean r esi dent s of  a f or ei gn st at e woul d i mpose 

an absur d r equi r ement  on t he PSC:   det er mi ni ng what  i s 

conveni ent  and necessar y f or  anot her  st at e' s r esi dent s.  

¶54 Fur t her mor e,  t wo pr ovi s i ons of  t he CPCN l aw expr essl y  

pr eempt  any l ocal  or di nance t hat  woul d conf l i c t  wi t h PSC 
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deci s i ons.   See Wi s.  St at .  § 196. 491( 2r )  and ( 3) ( i ) .   I f  appl i ed 

out  of  Wi sconsi n,  t hese pr ovi s i ons woul d r equi r e pr eci sel y t he 

t ype of  ext r at er r i t or i al  asser t i on of  Wi sconsi n l aws t hat  we 

gener al l y have f or bi dden.   See Muel l er ,  44 Wi s.  2d at  391.  

¶55 To save t he CPCN l aw f r om i nval i dat i on as appl i ed t o 

out - of - st at e f aci l i t i es,  WI EG ur ges t hat  we sever  t hose 

pr ovi s i ons t hat  coul d not  val i dl y be appl i ed t o such f aci l i t i es.   

Speci f i cal l y,  WI EG asks t hat  we appl y Wi s.  St at .  § 990. 001( 11) ,  

whi ch pr ovi des t hat  " [ t ] he pr ovi s i ons of  t he st at ut es ar e 

sever abl e.  .  .  .   I f  any pr ovi s i on of  t he st at ut es .  .  .  i s  

i nval i d,  .  .  .  such i nval i di t y shal l  not  af f ect  ot her  pr ovi s i ons 

or  appl i cat i ons whi ch can be gi ven ef f ect  wi t hout  t he i nval i d 

pr ovi s i on or  appl i cat i on. "  

¶56 We have st at ed t hat  sever i ng i nval i d pr ovi s i ons i s 

f avor ed wher e doi ng so woul d not  f r ust r at e t he pur pose of  a l aw.   

See St at e v.  Janssen,  219 Wi s.  2d 362,  378–79,  580 N. W. 2d 260 

( 1998) .   Her e,  however ,  i t  seems t hat  any sever ance woul d 

f r ust r at e a s i gni f i cant  pur pose of  t he CPCN l aw,  whi ch i s t o 

r equi r e t he PSC t o consi der  mul t i pl e s i t e- speci f i c  f act or s i n 

det er mi ni ng whet her  a f aci l i t y  shoul d be si t ed at  a par t i cul ar  

l ocat i on.   We,  t her ef or e,  decl i ne t o engage i n sever ance as a 

means t o save t he CPCN l aw f or  appl i cat i on out  of  Wi sconsi n.  

¶57 Al t er nat i vel y,  i f  we decl i ne t o sever  t hose pr ovi s i ons 

and t he CPCN l aw wer e appl i ed t o out - of - st at e f aci l i t i es,  t he 

PSC woul d be r equi r ed t o under t ake unr easonabl e,  or  even absur d,  

act i ons t hat  woul d have l i t t l e,  i f  any,  di r ect  benef i t  on t he 

St at e of  Wi sconsi n or  i t s r esi dent s.   We const r ue st at ut es 
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whenever  possi bl e t o avoi d unr easonabl e or  absur d r esul t s.   See 

Wat t on,  311 Wi s.  2d 52,  ¶14.   Const r ui ng t he CPCN t o r equi r e,  

f or  exampl e,  t hat  t he PSC mai l  copi es of  appl i cat i ons t o 

Mi nnesot a l i br ar i es or  t hor oughl y consi der  t he i mpact  of  a 

Mi nnesot a f aci l i t y  on t he l ocal  ecol ogy of  Mi nnesot a woul d be 

unr easonabl e and absur d.  

¶58 Any unr easonabl e or  absur d r esul t s ar e avoi ded by t he 

PSC' s const r uct i on of  t he CPCN l aw as appl y i ng excl usi vel y t o 

f aci l i t i es i n t hi s st at e.   As t he PSC r epr esent ed t o us,  

" [ e] i t her  t he Wi sconsi n Legi s l at ur e enact ed a l aw t hat  r equi r es 

t he PSC t o i gnor e sever al  of  t he l aw' s pr ovi s i ons or  t he 

Wi sconsi n Legi s l at ur e enact ed a l aw whose ever y wor d has 

meani ng,  but  appl i es onl y t o i n- st at e pr oj ect s. "    

¶59 Accor di ngl y,  f r om t he f or egoi ng,  we concl ude t hat  t he 

PSC' s i nt er pr et at i ons of  t he CA and CPCN l aws ar e r easonabl e,  

and t hat  t her e i s not  a mor e r easonabl e i nt er pr et at i on of  t hose 

l aws.  

I I I .   CONCLUSI ON 

¶60 Appl y i ng due wei ght  def er ence,  we concl ude t hat  t he 

PSC' s i nt er pr et at i on of  t he CPCN l aw as appl y i ng excl usi vel y t o 

i n- st at e f aci l i t i es and i t s deci s i on t o anal yze WPL' s 

appl i cat i on under  t he CA l aw wer e r easonabl e,  and t hat  t her e i s 

not  a mor e r easonabl e i nt er pr et at i on of  t he l aws.   The PSC 

exami ned t he l anguage,  pur pose,  and cont ext  of  bot h t he CA and 

t he CPCN l aws and concl uded t hat  t he CA l aw gover ned WPL' s 

appl i cat i on t o const r uct  an out - of - st at e f aci l i t y .   

Addi t i onal l y,  t he PSC concl uded t hat  appl y i ng t he CPCN l aw t o an 
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out - of - st at e f ac i l i t y  woul d exceed t he j ur i sdi ct i on of  Wi sconsi n 

l aws and l ead t o unr easonabl e r esul t s.   Based on our  r evi ew of  

t hese st at ut es and t he cor r espondi ng admi ni st r at i ve r ul es,  we 

concl ude t hat  t her e i s not  a mor e r easonabl e i nt er pr et at i on of  

t he CA and t he CPCN l aws.   Accor di ngl y,  we af f i r m t he ci r cui t  

cour t ' s  or der ,  whi ch af f i r med t he PSC' s November  6,  2008,  

I nt er i m Or der  i n PSC Docket  No.  6680–CE–173.  

By the Court.—The or der  of  t he c i r cui t  cour t  i s  af f i r med.  
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¶61 ANN WALSH BRADLEY,  J.    (dissenting).  The r eason t hat  

t he Publ i c Ser vi ce Commi ssi on ( PSC)  can r egul at e t he 

const r uct i on of  t he Bent  Tr ee Wi nd Far m,  even t hough t he 

f aci l i t y  i s  l ocat ed acr oss t he st at e bor der ,  has not hi ng t o do 

wi t h t he maj or i t y ' s di st i nct i on bet ween " per sons"  and " publ i c 

ut i l i t i es. "   Rat her ,  t he r eason t hat  t he PSC can r egul at e t he 

const r uct i on of  t hi s 200- megawat t  out - of - st at e f aci l i t y  i s  t hat  

i t  i s  a publ i c ut i l i t y  t hat  wi l l  gener at e el ect r i c i t y sol el y f or  

Wi sconsi n consumer s and t he $497 mi l l i on const r uct i on cost s as 

wel l  as t he oper at i onal  cost s wi l l  be pai d excl usi vel y by 

r at epayer s i n Wi sconsi n.    

¶62 Li ke t he maj or i t y,  I  r ecogni ze t hat  bot h st at ut es ar e 

s i l ent  on t hei r  appl i cat i on t o out - of - st at e f aci l i t i es.   Nei t her  

t he Cer t i f i cat e of  Aut hor i t y ( CA)  st at ut e nor  t he Cer t i f i cat e of  

Publ i c Conveni ence and Necessi t y ( CPCN)  st at ut e i s per f ect l y 

t ai l or ed t o addr ess t he PSC' s r egul at i on of  an out - of - st at e 

f aci l i t y .   I  par t  ways wi t h t he maj or i t y,  however ,  when i t  

t r ansf or ms t hat  s i l ence i nt o an unambi guous di r ect i ve t hat  

er odes t he l egi s l at i ve pol i cy of  pr ovi di ng pr ot ect i on f or  

Wi sconsi n r at epayer s.  

¶63 I  concl ude t hat  t he pr ot ect i ons f ound i n t he CPCN 

st at ut e bet t er  compor t  wi t h t he l egi s l at i ve pol i cy of  pr ot ect i ng 

Wi sconsi n r at epayer s,  and t hat  t he PSC shoul d have appl i ed t hat  

st at ut e t o t hi s l ar ge f aci l i t y .   Because t he maj or i t y ’ s 

i nt er pr et at i on unr easonabl y sei zes upon a di st i nct i on bet ween 

per sons and publ i c ut i l i t i es,  concl udes t hat  i t  i s  a c l ear  

i ndi cat or  of  unambi guous l egi s l at i ve i nt ent ,  and i gnor es t he 
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r eason f or  r egul at i ng t he const r uct i on of  t hese f aci l i t i es,  I  

r espect f ul l y di ssent .    

I  

¶64 The maj or i t y r ecogni zes t hat  bot h st at ut es ar e s i l ent  

on t hei r  appl i cat i on t o out - of - st at e f aci l i t i es.   Maj or i t y op. ,  

¶39.   I t  i mpl i c i t l y  acknowl edges t hat  nei t her  t he CA st at ut e nor  

t he CPCN st at ut e i s per f ect l y t ai l or ed t o addr ess t he PSC’ s 

r egul at i on of  an out - of - st at e f aci l i t y .   See i d. ,  ¶44.   

Never t hel ess,  i t  cont ends t hat  t he " t he CPCN [ l aw appl i es]  

excl usi vel y t o i n- st at e f aci l i t i es. "   I d.   Thi s cont ent i on i s 

r oot ed i n a di st i nct i on bet ween t he CA st at ut e t hat  r egul at es 

" publ i c ut i l i t i es"  and t he CPCN l aw t hat  r egul at es " per sons, "  as 

wel l  as t he " gener al  r ul e"  t hat  a st at e cannot  " pr ohi bi t [ ]  

' per sons'  f r om engagi ng i n act i v i t i es out si de t he st at e. "   I d. ,  

¶46.      

¶65 The maj or i t y asser t s t hat  t he PSC can r evi ew an 

appl i cat i on f or  an out - of - st at e f aci l i t y  submi t t ed by a publ i c  

ut i l i t y  because " i t  i s  a st at ut or y ent i t y t hat  i s  bei ng 

r egul at ed,  not  a per son' s act i v i t y of  const r uct i ng a f aci l i t y ,  

as i s t he case under  t he CPCN l aw. "   I d. ,  ¶42 ( emphasi s 

omi t t ed) .   However ,  i t  asser t s,  " t he CPCN' s r egul at i on of  

' per sons'  demonst r at es t hat  t hat  l aw does not  cont empl at e 

r egul at i on of  out - of - st at e act i v i t i es. "   I d. ,  ¶44.    

¶66 The maj or i t y f ur t her  posi t s t hat  i f  t he CPCN wer e 

i nt er pr et ed " t o appl y t o out - of - st at e per sons and f aci l i t i es ,  

t he CPCN' s l aw' s pl ai n l anguage coul d pr ohi bi t  a per son i n Texas 

f r om const r uct i ng a ' f aci l i t y '  l i ke Bent  Tr ee i n Cal i f or ni a,  
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unl ess t he per son compl i ed wi t h al l  t he f act or s l i s t ed i n [ t he 

CPCN]  and obt ai ned per mi t s f r om t he Wi sconsi n DNR. "   I d. ,  ¶45.   

Ul t i mat el y,  t he maj or i t y cont ends t hat  even t hough t he st at ut es 

ar e s i l ent  on t he i ssue,  " nei t her  st at ut e i s ambi guous as t o 

out - of - st at e appl i cat i on. "   Maj or i t y op. ,  ¶39.   I t  concl udes 

t hat  t he CA st at ue al one r egul at es out - of - st at e f aci l i t i es.   

I I  

¶67 Gi ven t hat  t he CPCN st at ut e does not  speci f y  whet her  

i t  can be appl i ed t o an out - of - st at e f aci l i t y  t hat  gener at es 

mor e t han 100 megawat t s of  el ect r i c i t y f or  Wi sconsi n consumer s,  

t he cour t  i s  r equi r ed t o make a pol i cy choi ce.   I t  can appl y t he 

CA st at ut e t o t hi s " l ar ge el ect r i c gener at i ng f aci l i t y , "  meani ng 

t hat  i t  must  sacr i f i ce t hose por t i ons of  t he CPCN st at ut e t hat  

ar e i nt ended t o pr ovi de gr eat er  pr ot ect i on t o Wi sconsi n 

r at epayer s.   Al t er nat i vel y,  i t  can appl y t he gr eat er  r at epayer  

pr ot ect i ons i n t he CPCN but  sever  t hose si t e- speci f i c  pr ovi s i ons 

of  t hat  st at ut e t hat  cannot  be appl i ed t o out - of - st at e 

f aci l i t i es.  

¶68 Rat her  t han acknowl edgi ng t hat  i t  i s  maki ng a pol i cy 

choi ce,  t he maj or i t y i nf er s l egi s l at i ve i nt ent  f r om a 

di st i nct i on bet ween " per sons"  and " publ i c ut i l i t i es. "   Because 

i t  at t aches such si gni f i cance t o t hi s di st i nct i on,  i t  f ai l s  t o 

acknowl edge t he obvi ous——t he r eason t hat  t he PSC can r egul at e 

t he Bent  Tr ee f aci l i t y  i s  not  onl y because i t  i s  const r uct ed by 

a publ i c ut i l i t y ,  but  al so,  because t he ener gy i t  pr oduces wi l l  

be sol d t o Wi sconsi n consumer s who wi l l  bear  t he cost  of  t he 

f aci l i t y .        
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¶69 The maj or i t y ' s i nf er ence about  l egi s l at i ve i nt ent  i s 

based on a gener al i zat i on about  pr i nci pl es of  ext r at er r i t or i al  

j ur i sdi ct i on t hat  i s not  est abl i shed i n t he cases i t  c i t es.   The 

maj or i t y c i t es St at e v.  Muel l er ,  44 Wi s.  2d 387,  171 N. W. 2d 414 

( 1969)  f or  t he " gener al  r ul e"  t hat  a st at e cannot  " pr ohi bi t [ ]  

' per sons'  f r om engagi ng i n act i v i t i es out si de t he st at e. "   

Maj or i t y op. ,  ¶46.   I n f act ,  Muel l er  al so st ands f or  t he 

opposi t e pr oposi t i on t hat  t he st at e may,  under  some 

ci r cumst ances,  r egul at e t he out - of - st at e act i ons of  " per sons. "   

¶70 I n t hat  case,  a st at ut e r equi r ed Wi sconsi n r esi dent s 

who owed chi l d suppor t  f r om a pr i or  mar r i age t o obt ai n a cour t  

or der  pr i or  t o r emar r yi ng i n Wi sconsi n or  el sewher e.   44 

Wi s.  2d at  390.   Muel l er ,  who owed chi l d suppor t  f or  t he 

chi l dr en of  t wo pr i or  mar r i ages,  r emar r i ed i n I l l i noi s wi t hout  

obt ai ni ng a cour t  or der .   The cour t  hel d t hat  t he st at ut e was 

const i t ut i onal ,  even t hough i t  puni shed Muel l er  f or  an act  t hat  

occur r ed out si de t he boundar i es of  t he st at e.   Addi t i onal l y,  t he 

cour t  acknowl edged t hat  " ever y st at e may,  i n t he r egul at i on of  

i t s  own i nt er nal  af f ai r s,  aut hor i ze cer t ai n act s t o be done 

out si de of  i t s  l i mi t s,  and descr i be what  ef f ect  t hey shal l  have 

wi t hi n t hem. "   I d.  at  393 ( quot i ng St at e ex r el .  Chandl er  v.  

Mai n,  16 Wi s.  422 ( 1863) .     

¶71 Because t he maj or i t y i mput es undue wei ght  t o t he 

di st i nct i on bet ween " per sons"  and " publ i c ut i l i t i es, "  i t s  

i nt er pr et at i on of  bot h st at ut es i s unr easonabl e.   I t  det er mi nes 

t hat  under  t he CPCN st at ut e,  Wi sconsi n can never  r egul at e an 

out - of - st at e f aci l i t y  bui l t  by a per son t hat  i s not  a publ i c 
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ut i l i t y——even i f  t he const r uct i on of  t he f aci l i t y  wi l l  be f unded 

sol el y by Wi sconsi n r at epayer s.   Conver sel y,  i t  concl udes t hat  

under  t he CA st at ut e,  Wi sconsi n can r egul at e any f aci l i t y  bui l t  

by a publ i c ut i l i t y  r egi st er ed i n Wi sconsi n,  even i f  t hat  

f aci l i t y  wi l l  have no ef f ect  on Wi sconsi n r at epayer s.    

¶72 At  once,  t he maj or i t y const r ues t he CPCN st at ut e t oo 

nar r owl y and t he CA st at ut e t oo br oadl y.   I n t hi s case,  t he 

r eason t hat  t he PSC can r egul at e t he " per son"  const r uct i ng t he 

Bent  Tr ee Wi nd Far m under  t he CPCN st at ut e i s st r ai ght f or war d.   

The el ect r i c i t y pr oduced by t he out - of - st at e f aci l i t y  wi l l  be 

sol d i n Wi sconsi n t o Wi sconsi n consumer s.   Wi sconsi n can 

r egul at e bot h per sons and publ i c ut i l i t i es t hat  bui l d l ar ge 

el ect r i cal  gener at i ng f aci l i t i es when Wi sconsi n consumer s wi l l  

pay f or  t he const r uct i on of  t he f aci l i t y  t hr ough t hei r  r at es.  

¶73 The maj or i t y ' s const r uct i on of  t he CA st at ut e i s 

l i kewi se unr easonabl e.   I t  cont ends t hat  t he CA l aw i s  

appl i cabl e t o an out - of - st at e f aci l i t y  because " ever y ' publ i c 

ut i l i t y '  has avai l ed i t sel f  of  Wi sconsi n' s r egul at or y 

j ur i sdi ct i on, "  maj or i t y op. ,  ¶42,  and,  " as a publ i c ut i l i t y ,  WPL 

i s subj ect  t o t he CA l aw' s mandat e t hat  any publ i c ut i l i t y  

seeki ng t o const r uct  a new f aci l i t y  must  compl y wi t h any 

appl i cabl e r ul es or  or der s of  t he PSC, "  i d. ,  ¶40.    

¶74 Under  t hi s i nt er pr et at i on,  Wi sconsi n coul d r egul at e 

t he const r uct i on of  a f aci l i t y  t hat  a Wi sconsi n publ i c ut i l i t y  

bui l ds i n Texas f or  t he pur pose of  suppl y i ng power  t o Cal i f or ni a 

r esi dent s,  even i f  t hat  f aci l i t y  had no bear i ng on t he r at es 

pai d by Wi sconsi n r esi dent s.   What  i nt er est  woul d Wi sconsi n have 
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i n r egul at i ng t he const r uct i on of  such a f aci l i t y ,  unl ess t he 

f aci l i t y  woul d somehow af f ect  t he cost  or  t he ser vi ces pr ovi ded 

t o Wi sconsi n r esi dent s?1      

¶75 I f  t he l egi s l at ur e made a det er mi nat i on t hat  t he CPCN 

shoul d not  be appl i ed t o out - of - st at e f aci l i t i es,  i t  had at  i t s  

di sposal  a much mor e di r ect  way t o s i gnal  i t s  i nt ent  t han 

decl ar i ng t hat  t he st at ut e appl i ed t o " per sons. "   I t  coul d have,  

and I  suspect  woul d have,  demonst r at ed t hi s i nt ent  by decl ar i ng 

t hat  " t he CPCN st at ut e wi l l  not  be appl i ed t o out - of - st at e 

f aci l i t i es. "   Thi s,  t he l egi s l at ur e di d not  do.  

¶76 Fur t her ,  t her e i s a much mor e l ogi cal  expl anat i on f or  

t he l egi s l at ur e' s choi ce t o use t he wor d " per sons"  i n t he CPCN 

st at ut e,  and t hi s al t er nat i ve expl anat i on i s consi st ent  wi t h t he 

basi s of  r egul at i on set  f or t h above.   Wi sconsi n publ i c ut i l i t i es 

di st r i but e el ect r i c i t y t o Wi sconsi n consumer s.   However ,  not  al l  

el ect r i c i t y di st r i but ed by publ i c ut i l i t i es i s  gener at ed by 

publ i c ut i l i t i es.   Rat her ,  a publ i c ut i l i t y  can cont r act  wi t h an 

                                                 
1 Wi sconsi n Admi n.  Code § PSC 112. 05( 2)  pr ovi des t hat  a 

Wi sconsi n el ect r i c ut i l i t y  must  " not i f y"  t he PSC i f  i t  i nt ends 
t o const r uct  a f aci l i t y  i n anot her  st at e t he ut i l i t y  ser ves,  and 
t hat  i t  may be r equi r ed t o appl y f or  appr oval  " i f  a s i gni f i cant  
por t i on of  t he cost  of  t he pr oj ect  wi l l  be al l ocat ed t o 
Wi sconsi n f or  r at emaki ng pur poses. "   Accor di ngl y,  under  t hi s 
r egul at i on,  a Wi sconsi n ut i l i t y  t hat  pr oposes t o bui l d an out -
of - st at e f aci l i t y  wi l l  not  be r equi r ed t o secur e t he PSC' s 
appr oval  i f  a s i gni f i cant  por t i on of  t he cost  of  t he f aci l i t y  
wi l l  not  be al l ocat ed t o Wi sconsi n r at epayer s.    
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i ndependent  pr oducer  who wi l l  suppl y t he publ i c ut i l i t y  wi t h 

el ect r i c i t y t o sel l  t o Wi sconsi n consumer s. 2   

¶77 The l egi s l at ur e' s sel ect i on of  t he t er m " per sons"  i n 

t he CPCN st at ut e s i gnal s i t s i nt ent  t o r egul at e not  j ust  publ i c 

ut i l i t i es,  but  t he const r uct i on of  f aci l i t i es by i ndependent  

pr oducer s t hat  suppl y l ar ge quant i t i es of  el ect r i c i t y t o publ i c 

ut i l i t i es i n Wi sconsi n.   I t  appear s t hat  t he l egi s l at ur e made a 

pol i cy choi ce t o r egul at e t he const r uct i on of  f aci l i t i es by 

" per sons"  when t he f aci l i t i es wi l l  be l ar ge enough and pr oduce 

enough el ect r i c i t y t o i nf l uence t he r at es pai d by Wi sconsi n 

consumer s.    

¶78 I  r ecogni ze t hat  some of  t he pr ovi s i ons of  t he CPCN 

st at ut e cannot  be appl i ed t o an out - of - st at e f aci l i t y .   I t  woul d 

not  be whol l y unr easonabl e t o concl ude t hat ,  because of  t hi s 

di f f i cul t y,  i t  i s  easi er  t o appl y t he CA st at ut e and t r ust  t he 

Commi ssi on t o appr opr i at el y exer ci se i t s di scr et i on under  t he CA 

st at ut e.   However ,  i t  i s  unr easonabl e t o sei ze upon a 

di st i nct i on bet ween per sons and publ i c ut i l i t i es,  concl ude t hat  

                                                 
2 The Commi ssi on' s websi t e pr ovi des t he f ol l owi ng 

expl anat i on:  " The el ect r i c i t y used i n your  home or  pl ace of  
busi ness can come f r om many sour ces.   The gener at i ng pl ant  may 
be owned and oper at ed by your  l ocal  ut i l i t y  and l ocat ed i n or  
near  your  communi t y.   Or  t he power  can be bought  f r om anot her  
pr oducer  who may be l ocat ed near by,  wi t hi n your  ar ea of  t he 
st at e or  i n anot her  st at e ent i r el y.   These gener at i on owner s 
coul d be anot her  r egul at ed ut i l i t y  or  an I ndependent  Power  
Pr oducer  ( I PP) .   An I PP i s an unr egul at ed ent i t y t hat  pr oduces 
el ect r i c i t y and sel l s i t  under  cont r act  or  on t he open 
mar ket .  .  .  .  The PSC has st at ut or y j ur i sdi ct i on over  t he 
const r uct i on of  gener at i on pl ant s of  100MW or  l ar ger . "   El ect r i c 
I ndust r y Over vi ew,  avai l abl e at  
ht t p: / / psc. wi . gov/ ut i l i t y i nf o/ el ect r i c/ i ndex- el ect r i c. ht m ( l ast  
v i s i t ed June 14,  2012) .        
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i t  i s  a c l ear  i ndi cat or  of  unambi guous l egi s l at i ve i nt ent ,  and 

i gnor e t he r eason f or  r egul at i ng t he const r uct i on of  t hese 

f aci l i t i es——t hat  Wi sconsi n r at epayer s ar e on t he hook f or  t he 

i mpr ovement s. 3    

¶79 Li kewi se,  t he maj or i t y i gnor es t he st at ut or y aut hor i t y 

t hat  pr ovi des f or  gr eat er  r at epayer  pr ot ect i ons under  t he CPCN 

st at ut e.   I t  chast i ses t he di ssent  f or  pr ovi di ng " i ncompl et e 

aut hor i t y f or  i t s  r epet i t i ve asser t i on"  t hat  t he CPCN st at ut e 

pr ovi des gr eat er  pr ot ect i ons.   Maj or i t y op. ,  ¶49 n. 12.   The 

aut hor i t y,  however ,  i s  i n pl ai n s i ght .     

¶80 Mor e r i gor ous economi c and envi r onment al  r evi ew 

r equi r ement s as wel l  as pr ocedur al  pr ot ect i ons ar e embodi ed i n 

t he CPCN st at ut e.   The f ol l owi ng char t  summar i zes t he st at ut or y 

aut hor i t y f or  some of  t hese gr eat er  pr ot ect i ons:  

  

                                                 
3 Addi t i onal l y,  t he maj or i t y er r s by appl y i ng due wei ght  

def er ence t o t he Commi ssi on' s deci s i on.   De novo r evi ew i s 
appr opr i at e because t he Commi ssi on has never  been gi ven occasi on 
t o det er mi ne whet her  i t  can appl y t he CPCN st at ut e t o an out - of -
st at e f aci l i t y ,  see maj or i t y op. ,  ¶25,  and because t hi s i s a 
quest i on about  t he scope of  t he Commi ssi on' s j ur i sdi ct i on and 
aut hor i t y,  see i d. ,  ¶¶6,  26.    

Never t hel ess,  t hi s i s not  a pr obl em because t her e i s no 
si gni f i cant  di f f er ence bet ween due wei ght  def er ence and de novo 
r evi ew.   I n bot h cases,  t he cour t  i s  r equi r ed t o sel ect  t he mor e 
r easonabl e i nt er pr et at i on of  t he st at ut e.   Raci ne Har l ey 
Davi dson v.  St at e Di v i s i on of  Hear i ngs & Appeal s,  2006 WI  86,  
¶¶18- 19,  292 Wi s.  2d 549,  717 N. W. 2d 184.    
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RATEPAYER PROTECTIONS 
CA 

Statute 
CPCN 

Statute 
Wis. Stat. § 196.491(3)(b) -  t he PSC must 
hold a publ i c hear i ng.  

 

No 
 

Yes 
 

Wis. Stat. § 196.491(3)(d)3 – t he PSC must 
find t hat  t he desi gn and l ocat i on of  t he 
f aci l i t y  i s  i n t he publ i c i nt er est .  

 
No 

 
Yes 

Wis. Stat. § 196.491(3)(d)4 -  t he PSC must 
find t hat  t her e wi l l  not  be an undue adver se 
i mpact  on ot her  envi r onment al  val ues 
af f ect i ng Wi sconsi n.  

 
No 

 
Yes 

Wis. Stat. § 196.491(3)(d)5; Wis. Stat. 
§ 196.49(3)(b)3 -  t he PSC must find t hat  t he 
f aci l i t y  wi l l  not  add t o t he cost  of  ser vi ce 
wi t hout  pr opor t i onat el y i ncr easi ng t he val ue 
or  avai l abl e quant i t y of  ser vi ce.  

No Yes 

Wis. Stat. § 196.491(3)(d)7 -  t he PSC must 
find t hat  t he pr oposed f aci l i t y  wi l l  not  
have a mat er i al  adver se i mpact  on 
compet i t i on i n t he r el evant  mar ket .  

No Yes 

 

Wis. Stat. § 196.491(3)(d)5; Wis. Stat. 
§ 196.49(3)(b)2 -  t he PSC must find t hat  t he 
pr oj ect  wi l l  not  pr ovi de f aci l i t i es 
unr easonabl y i n excess of  t he pr obabl e 
f ut ur e r equi r ement s.  

No Yes 

Wis. Stat. § 196.491(3)(d)5; Wis. Stat. 
§ 196.49(3)(b)1 -  t he PSC must find t hat  t he 
ser vi ce ef f i c i ency of  t he publ i c ut i l i t y  i s  
not  subst ant i al l y  i mpai r ed.  

No Yes 

Wis. Stat. § 196.491(3)(d)2 -  t he PSC must 
find t hat  t he f aci l i t y  sat i sf i es t he 
r easonabl e needs of  t he publ i c f or  an 
adequat e suppl y of  el ect r i c ener gy.  

No Yes 

¶81 The char t  above demonst r at es t hat  t he CPCN l aw i s a 

pl ant  s i t i ng l aw t hat  pr ovi des gr eat er  r at epayer  pr ot ect i ons 

t han does t he CA l aw. 4 

                                                 
4 The maj or i t y mi sconst r ues t he di ssent  by set t i ng up a 

f al se di chot omy.   I t  asser t s t hat  t he di ssent  concl udes " t hat  
t he l egi s l at ur e i nt ended t he CPCN l aw t o be a ' r at epayer  
pr ot ect i on'  l aw,  r at her  t han,  as t hi s cour t  r ecent l y r ecogni zed,  
a ' pl ant  s i t i ng l aw. ' "  Maj or i t y op. ,  ¶49 n. 15.    
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I I I  

¶82 Havi ng det er mi ned t hat  t he maj or i t y ' s anal ysi s i s 

unper suasi ve,  I  t ur n t o an exami nat i on of  t he r el evant  st at ut es.   

Ther e ar e t wo st at ut or y pr ocedur es f or  r egul at i ng t he 

const r uct i on of  el ect r i cal  gener at i on f aci l i t i es,  t he CA 

pr ocedur e under  Wi s.  St at .  § 196. 49 and t he CPCN pr ocedur e under  

Wi s.  St at .  § 196. 491.   Nei t her  t he CA st at ut e nor  t he CPCN 

st at ut e expl i c i t l y  addr esses whet her  i t  can be appl i ed t o a 

pr oposed out - of - st at e f aci l i t y ,  t he cost s of  whi ch wi l l  be pai d 

by Wi sconsi n r at epayer s. 5   

¶83 For  pur poses of  t hi s di scussi on,  t her e ar e t hr ee 

si gni f i cant  di f f er ences bet ween t hese pr ocedur es.   Fi r st ,  i t  i s  

t he s i ze of  a pr oposed el ect r i c gener at i ng f aci l i t y  t hat  

t r i gger s t he pr ovi s i ons of  t he CPCN st at ut e.   Whi l e t he CA 

st at ut e i s i mpl i cat ed by t he const r uct i on of  " any publ i c ut i l i t y  

pl ant ,  ext ensi on or  f aci l i t y , "  t he CPCN st at ut e appl i es onl y 

                                                                                                                                                             
I n set t i ng up t hi s di chot omy,  t he maj or i t y suggest s t hat  

t he pur poses ar e mut ual l y excl usi ve.   They ar e not .   The 
l egi s l at ur e di d not  i nt end t hat  t he pur poses be an ei t her - or  
pr oposi t i on.   Rat her ,  as t he char t  above i l l ust r at es,  t he 
l egi s l at ur e i nt ended t hat  t he CPCN l aw i s a pl ant  s i t i ng l aw 
t hat  al so pr ovi des gr eat er  r at epayer  pr ot ect i ons t han does t he 
CA l aw.  

5 As t he c i r cui t  cour t  expl ai ned,  " t he st at ut e' s s i l ence on 
t he i n st at e/ out  of  st at e di st i nct i on i s deaf eni ng t o t hi s 
cour t . "   And,  as t he Commi ssi on asser t ed i n i t s i nt er i m or der ,  
" Bot h l aws ar e wr i t t en br oadl y enough t hat ,  on f i r st  i mpr essi on,  
t hey appear  t o r egul at e bot h i n- st at e and out - of - st at e el ect r i c 
ut i l i t y  const r uct i on pr oj ect s. "  
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when a " per son"  seeks t o bui l d a " l ar ge"  f aci l i t y  whi ch wi l l  

pr oduce over  100 megawat t s of  el ect r i c i t y. 6        

¶84 Second,  t he CPCN st at ut e pr ovi des mor e pr ot ect i ons f or  

t he r at epayer s who bear  t he cost s of  t hese l ar ger  f aci l i t i es.   

Most  s i gni f i cant l y,  t he CPCN st at ut e r equi r es t he PSC t o hol d a 

hear i ng. 7  Fur t her ,  t he PSC cannot  appr ove t he pr oposal  unl ess i t  

det er mi nes t hat  t he pr oposed f aci l i t y  sat i sf i es t he r easonabl e 

needs of  t he publ i c and t hat ,  when consi der i ng economi c f act or s 

and al t er nat i ves,  t he desi gn of  t he f aci l i t y  i s  i n t he publ i c 

i nt er est .   Wi s.  St at .  §§ 196. 491( 3) ( d) 2,  196. 491( 3) ( d) 3.    

¶85 By cont r ast ,  as t he char t  above demonst r at es,  t he CA 

st at ut e l eaves mor e t o t he PSC' s di scr et i on. 8  The PSC may,  i n 

                                                 
6 See Wi s.  St at .  § 196. 491( 3) ( a)  ( " no per son may commence 

t he const r uct i on of  a f aci l i t y  .  .  . " ) ;  § 196. 491( 1) ( e)  ( " I n 
t hi s sect i on:  .  .  .  " ' Faci l i t y '  means a l ar ge el ect r i c 
gener at i ng f aci l i t y  or  a hi gh- vol t age t r ansmi ssi on l i ne. " ) ;  
§ 196. 491( 1) ( g)  ( " ' Lar ge el ect r i c gener at i ng f aci l i t y '  means 
el ect r i c gener at i ng equi pment  and associ at ed f aci l i t i es desi gned 
f or  nomi nal  oper at i on at  a capaci t y of  100 megawat t s or  mor e. " " )   

7 See Wi s.  St at .  § 196. 491( 3) ( b)  ( " The commi ssi on shal l  hol d 
a publ i c hear i ng on an appl i cat i on f i l ed under  par .  
( a) 1 .  .  . " ) .   

8 The maj or i t y seems t o cont end t hat  by v i r t ue of  
admi ni st r at i ve r egul at i ons r el at ed t o t he CA l aw,  t he r at epayer  
pr ot ect i ons of f er ed by t he CA l aw and t he CPCN l aw ar e 
essent i al l y  i dent i cal .  See,  e. g. ,  maj or i t y op. ,  ¶¶29- 32,  49 
( di scussi ng Wi s.  Admi n.  Code §§ PSC 112. 05- . 07) .   Thi s i s not  
accur at e.  
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i t s  di scr et i on,  hol d a cont est ed case hear i ng,  or  i t  may choose 

t o appr ove a pr oj ect  wi t hout  hol di ng a hear i ng. 9  The PSC has 

di scr et i on t o appr ove a pr oj ect  even i f  t he f aci l i t y  wi l l  

subst ant i al l y  i mpai r  t he ef f i c i ency of  t he ser vi ce of  t he publ i c 

ut i l i t y .   Wi s.  St at .  § 196. 49( 3) ( b) 1.   The PSC may appr ove a 

pr oj ect  even i f  t he f aci l i t y  i s  unr easonabl y i n excess of  t he 

pr obabl e f ut ur e ener gy r equi r ement s.   Wi s.  St at .  

§ 196. 49( 3) ( b) 2.   The PSC may appr ove t he pr oj ect  even i f  i t  i s 

not  cost  ef f ect i ve.   Wi s.  St at .  § 196. 49( 3) ( b) 3.   Addi t i onal l y,  

accor di ng t o Commi ssi oner  Azar  who di ssent ed t o t he PSC' s 

                                                                                                                                                             
I t  i s  cor r ect  t hat  appl i cant s under  t he CA l aw ar e r equi r ed 

t o pr ovi de det ai l ed appl i cat i ons.  Wi s.  Admi n.  Code § 112. 06( 1m) .   
Thi s does not  al t er  t he cr uci al  f act  t hat  under  t he CPCN l aw t he 
PSC must  deny an appl i cat i on i f  i t  f i nds,  among ot her  t hi ngs,  
t hat  t he pr oj ect  wi l l  subst ant i al l y  i mpai r  t he ef f i c i ency of  t he 
ser vi ce of  t he publ i c ut i l i t y ,  wi l l  pr ovi de f aci l i t i es 
unr easonabl y i n excess of  t he pr obabl e f ut ur e r equi r ement s,  or  
wi l l  add t o t he cost  of  ser vi ce wi t hout  pr opor t i onat el y 
i ncr easi ng t he val ue or  avai l abl e quant i t y of  ser vi ce.  See Wi s.  
St at .  § 196. 491( 3) ( d) 5.  

Under  t he CA l aw,  on t he ot her  hand,  t he PSC i s not  so 
const r ai ned.   I n f act ,  under  t he CA l aw,  t he PSC coul d gr ant  an 
appl i cat i on even i f  i t  f ound t hat  t he pr oj ect  woul d 
subst ant i al l y  i mpai r  ef f i c i ency,  pr ovi de f aci l i t i es unr easonabl y 
i n excess of  pr obabl e f ut ur e r equi r ement s,  and add t o t he cost  
of  ser vi ce wi t hout  pr opor t i onal l y i ncr easi ng val ue.   Even gi ven 
t hose ci r cumst ances,  under  t he CA l aw t he PSC has t he di scr et i on 
t o appr ove or  di sappr ove t he appl i cat i on.  See Wi s.  St at .  
§ 196. 49( 3) ( b)  ( pr ovi di ng t hat  t he PSC " may r ef use t o cer t i f y a 
pr oj ect "  i f  i t  wi l l  have t he negat i ve ef f ect s on r at epayer s 
l i s t ed above ( emphasi s added) ) .  

9 By way of  exampl e,  i n t hi s ver y case,  one of  t he t hr ee 
Commi ssi oner s vot ed not  t o hol d a publ i c hear i ng pr i or  t o 
appr ovi ng t he Bent  Tr ee f aci l i t y .   
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i nt er i m or der ,  t he PSC may del egat e al l  of  t hese di scr et i onar y 

deci s i ons t o a Di v i s i on Admi ni st r at or . 10 

¶86 Thi r d,  i n addi t i on t o pr ovi di ng gr eat er  pr ot ect i ons 

f or  r at epayer s,  t he CPCN st at ut e al so set s f or t h addi t i onal  

s i t e- speci f i c  consi der at i ons not  i ncl uded i n t he CA st at ut e.   

Many of  t hese consi der at i ons,  such as sceni c beaut y and some 

envi r onment al  f act or s,  do not  f i t  comf or t abl y wi t h t he 

Commi ssi on' s r egul at i on of  a f aci l i t y  l ocat ed i n anot her  st at e. 11 

¶87 I f  t he Bent  Tr ee f aci l i t y  wer e l ocat ed i n Wi sconsi n,  

t her e woul d be no doubt  t hat  i t  woul d be subj ect  t o t he CPCN 

st at ut e.   I t  i s  pr oj ect ed t o pr oduce 200 megawat t s of  

                                                 
10 Commi ssi oner  Laur en Azar ' s di ssent  t o t he PSC' s i nt er i m 

or der  pr ovi ded t he " f ol l owi ng hypot het i cal  [ as]  an exampl e of  
what  t he maj or i t y deci s i on coul d l ead t o" :  

The Di vi s i on Admi ni st r at or  coul d appr ove t he 
const r uct i on of  a t wo bi l l i on dol l ar  600 megawat t  ( MW)  
out - of - st at e coal  pl ant  t hat  woul d be pai d f or  by 
Wi sconsi n r at epayer s.   Thi s woul d be possi bl e even i f  
t hat  pl ant :   ( 1)  was unnecessar y,  and/ or  ( 2)  was not  
cost  ef f ect i ve,  and/ or  ( 3)  woul d i mpai r  t he ser v i ce of  
t he ut i l i t y .   The commi ssi on woul d nei t her  see t he 
appl i cat i on nor  t he f i nal  deci s i on.  

Appl i cat i on by Wi sconsi n Power  and Li ght  Company t o Const r uct  up 
t o 200 MW of  Wi nd Gener at i on t o be Cal l ed Bent  Tr ee Wi nd Far m,  
i n Fr eebor n Count y,  i n Sout h Cent r al  Mi nnesot a,  No.  6680- CE- 173,  
PSC I nt er i m Or der ,  Nov.  6,  2008 ( Commi ssi oner  Azar ,  di ssent i ng,  
at  1) .    

11 Al t hough si t e- speci f i c  f act or s ar e not  i ncor por at ed i nt o 
t he CA st at ut e,  t he PSC has i ncor por at ed many anal ogous 
pr ovi s i ons i nt o t he admi ni st r at i ve r ul es gover ni ng CA appr oval .   
Maj or i t y op. ,  ¶¶29- 30.   Accor di ngl y,  j ust  as some of  t he 
st at ut or y s i t e- speci f i c  cr i t er i a do not  f i t  comf or t abl y wi t h a 
CPCN appl i cat i on f or  an out - of - st at e f aci l i t y ,  some of  t he s i t e-
speci f i c  cr i t er i a f ound i n t he CA r egul at i ons l i kewi se do not  
f i t  comf or t abl y wi t h a CA appl i cat i on f or  an out - of - st at e 
f aci l i t y .  
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el ect r i c i t y,  doubl e t he t hr eshol d f or  i nvoki ng t he gr eat er  

r at epayer  pr ot ect i ons and si t e- speci f i c  consi der at i ons of  t he 

CPCN.   However ,  t he f aci l i t y  i s  not  l ocat ed wi t hi n t he st at e' s 

bor der s.    

¶88 Al t hough ever yone agr ees t hat  t he CA st at ut e can be 

appl i ed t o an out - of - st at e f aci l i t y ,  t he par t i es di sagr ee about  

whet her  t he CPCN st at ut e can be appl i ed t o an out - of - st at e 

f aci l i t y .   As st at ed above,  t he answer  i s not  f ound i n t he t ext  

of  t he st at ut e. 12   

                                                 
12 I n her  di ssent  t o t he PSC' s i nt er i m or der ,  Commi ssi oner  

Azar  posi t ed t hat  t he r eason t hat  nei t her  st at ut e expl i c i t l y  
addr esses t he possi bi l i t y  of  out - of - st at e f aci l i t i es i s because 
of  t he hi st or i cal  cont ext  i n whi ch bot h st at ut es wer e dr af t ed.   
The CA st at ut e was cr eat ed i n 1931,  and t he CPCN st at ut e was 
cr eat ed i n 1975.   Commi ssi oner  Azar  asser t ed t hat  t he 
l egi s l at ur e woul d not  have consi der ed whet her  t he st at ut e coul d 
be appl i ed t o out - of - st at e f aci l i t i es because bui l di ng a 
f aci l i t y  i n Mi nnesot a t o gener at e ener gy f or  Wi sconsi n 
r at epayer s was not  par t  of  t he " ol d ut i l i t y  wor l d"  appr oach:  

Gi ven t he hi st or i cal  cont ext  wi t hi n whi ch t he CPCN l aw 
was wr i t t en,  i t  i s  c l ear  t hat  t he Legi s l at ur e was 
consi der i ng onl y i n- st at e pr oj ect s i n t he l aw.   The 
CPCN st at ut e was wr i t t en i n 1975 dur i ng t he " ol d"  
ut i l i t y  wor l d,  bef or e t he Publ i c Ut i l i t y  Regul at or y 
Pol i c i es Act ,  Ener gy Pol i cy Act  of  1992 and Feder al  
Ener gy Regul at or y Commi ssi on Or der  888——event s t hat  
have dr amat i cal l y r eshaped t he el ect r i c i ndust r y.   
Speci f i cal l y,  t he CPCN st at ut e was cr eat ed when 
ut i l i t i es wer e gener al l y expect ed t o bui l d gener at i on 
wi t hi n t hei r  own ser vi ce t er r i t or i es.   The t hought  of  
wheel i ng power  acr oss st at e l i nes was unnecessar y 
unl ess a ut i l i t y  ser vi ce t er r i t or y happened t o span 
bet ween nei ghbor i ng st at es.   Begi nni ng i n 1996,  t he 
" new"  ener gy wor l d saw t he cr eat i on of  t he open access 
t r ansmi ssi on gr i d,  al l owi ng publ i c ut i l i t i es t o begi n 
bui l di ng gener at i on f aci l i t i es f ar  away f r om t hei r  
ser vi ce t er r i t or i es,  i ndeed,  even i n ot her  st at es 
because t hey knew t hey woul d have t he oppor t uni t y t o 
t r ansmi t  t he ener gy back t o t hei r  ser vi ce t er r i t or y.   
Hence,  i t  was onl y af t er  1996,  t went y- one year s af t er  
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¶89 As I  r ead t he CPCN,  i t  appear s t o r ef l ect  a 

l egi s l at i ve deci s i on t hat  some f aci l i t i es r equi r e mor e scr ut i ny 

f r om t he PSC because t hey ar e t oo bi g,  t oo expensi ve,  and 

pr oduce t oo much el ect r i c i t y t o l eave i t  wi t hi n t he PSC' s 

di scr et i on whet her  t o hol d a hear i ng and whet her  t o pr ovi de 

r at epayer  pr ot ect i ons.   I n her  di ssent  t o t he PSC’ s i nt er i m 

or der ,  Commi ssi oner  Azar  concl uded t hat  appl i cat i on of  t he CPCN 

was necessar y t o pr ot ect  t he r at epayer s of  Wi sconsi n.   

Ot her wi se,  she f ear ed,  l ar ge out - of - st at e pr oj ect s coul d be 

cer t i f i ed wi t h mi ni mal  scr ut i ny.    

¶90 Accor di ng t o Commi ssi oner  Azar ,  t he PSC has empower ed 

t he Di vi s i on Admi ni st r at or  t o make deci s i ons on appl i cat i ons f or  

el ect r i c const r uct i on or der s whi ch do not  r equi r e a CPCN.   She 

st at ed t hat  i f  t he CPCN st at ut e i s not  appl i cabl e,  " [ t ] he 

Di v i s i on Admi ni s t r at or  coul d appr ove t he const r uct i on of  a t wo 

bi l l i on dol l ar  600 megawat t  out - of - st at e coal  pl ant  t hat  woul d 

be pai d f or  by Wi sconsi n r at epayer s. "   The const r uct i on coul d be 

appr oved even i f  t he pl ant  was " unnecessar y, "  " was not  cost  

ef f ect i ve, "  and " woul d i mpai r  t he ser vi ce of  t he ut i l i t y . "   

Accor di ng t o Commi ssi oner  Azar ,  t he Di v i s i on Admi ni st r at or  coul d 

appr ove t he pr oj ect  wi t hout  showi ng t he appl i cat i on or  t he f i nal  

deci s i on t o t he PSC.       

                                                                                                                                                             
t he passage of  t he CPCN l aw,  t hat  t he wheel i ng of  
power  acr oss st at e l i nes became common pl ace.  

Bent  Tr ee Wi nd Far m,  PSC I nt er i m Or der  ( Commi ssi oner  Azar  
di ssent i ng,  at  3- 4) .  
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¶91 I  shar e Commi ssi oner  Azar ' s concer ns.   When Wi sconsi n 

r at epayer s wi l l  f und t he cost s of  l ar ge f aci l i t i es,  whet her  i n-

st at e or  out - of - st at e,  i t  i s  sensi bl e t o r equi r e a hear i ng and 

scr ut i ny by t he commi ssi on t hat  i s empower ed by st at ut e t o 

r egul at e Wi sconsi n ener gy.    

¶92 I  r ecogni ze t hat  por t i ons of  t he CPCN st at ut e ar e 

di f f i cul t  t o squar e wi t h r egul at i on of  a f aci l i t y  out s i de of  

Wi sconsi n’ s bor der s. 13  The best  sol ut i on t o t hi s pr obl em woul d 

be f or  t he l egi s l at ur e t o cr af t  a st at ut e t hat  squar el y 

addr esses PSC over si ght  of  out - of - st at e f aci l i t i es.   However ,  

whi l e t he PSC wai t s f or  t he l egi s l at ur e t o act ,  any pr ovi s i on 

t hat  r equi r es an exer ci se of  ext r at er r i t or i al  j ur i sdi ct i on coul d 

be sever ed.   See Wi s.  St at .  § 990. 001( 11) .    

¶93 I  concl ude t hat  t he CPCN st at ut e shoul d have been 

appl i ed t o t he appl i cat i on f or  const r uct i on of  t he Bent  Tr ee 

Wi nd Far m.   Whi l e nei t her  st at ut e i s per f ect l y t ai l or ed t o 

addr ess t he PSC’ s r egul at i on of  an out - of - st at e f aci l i t y ,  I  

concl ude t hat  t he pr ot ect i ons f ound i n t he CPCN st at ut e bet t er  

compor t  wi t h t he l egi s l at i ve pol i cy of  pr ot ect i ng Wi sconsi n 

r at epayer s.   Accor di ngl y,  I  r espect f ul l y di ssent .   

¶94 I  am aut hor i zed t o st at e t hat  CHI EF JUSTI CE SHI RLEY S.  

ABRAHAMSON j oi ns t hi s di ssent .   

                                                 
13 Li kewi se,  i n appl y i ng t he CA pr ocedur e,  i t  may be 

necessar y t o sever  some si t e- speci f i c  pr ovi s i ons t hat  do not  
compor t  wel l  wi t h r egul at i on of  out - of - st at e f aci l i t i es.     
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