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SUPREME COURT OF W SCONSI N

NoTI CE

This order is subject to further
editing and nodification. The
final version will appear in the
bound volunme of the official
reports.

No. 04-08

In re: Proposed Anendnents to Ws. Stat. Fl LED

88 809. 30, 809.32 and 809. 62

JUL 30, 2008

David R Schanker
Clerk of Supreme Court
Madi son, W

On Septenber 30, 2004, the Wsconsin Judicial Council filed
a petition seeking to anend 88 809.30(2)(b), 809.32(4) and
809.62(1) through (7) of the Rules of Appellate Procedure. This
petition was the culmnation of extensive work by a Judicial
Council Committee, with assistance from the Appellate Practice
Section and Crimnal Law Section of the State Bar, and the
W sconsin Association of Crimnal Defense Lawyers.

A public hearing was conducted on the petition on March 15,
2005. At the ensuing open adm nistrative conference, the court
di scussed certain aspects of the petition and took the renaining
i ssues under advisenent. The matter was di scussed at subsequent
open conferences on March 21, 2007, and June 25, 2008, at which
time the court voted wunaninobusly to adopt portions of the

petition, as set forth herein, and to deny other aspects of the
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petition. The effective date of the amendnents adopted herein
will be January 1, 2009.

| T 1S ORDERED that effective January 1, 2009:

SECTION 1. 809.107 (2) (bm (intro.) of the statutes is
amended to read:

809.107 (2) (bm Notice of intent to pursue postdi sposition
or appellate relief. (intro.) A person shall initiate an appea
under this section by filing, within 30 days after the date of
entry of the judgnment or order appealed from as specified in s.
808.04 (7m), a notice of intent to pursue postdisposition or
appellate relief with the clerk of the circuit court in which
the judgnment or order appealed from was entered. Also wthin
that tine period, the appellant shall serve a copy of the notice
of intent on the person representing the interests of the
public, opposing counsel, the guardian ad |item appoi nted under
s. 48.235 (1) (c) for the child who is the subject of the
proceeding, the <child s parent and any guardian and any
custodi an appointed under s. 48.427 (3) or 48.428 (2). If the

record discloses that final adjudication occurred after the

notice of intent was filed, the notice shall be treated as fil ed

after entry of the judgnent or order appealed fromon the day of

the entry of the final judgnment or order. The notice of intent
shall include all of the follow ng:
SECTION 2. 809.30 (2) (b) (intro.) of the statutes is

amended to read:
809.30 (2) (b) Notice of intent to pursue postconviction or

postdi sposition relief. (intro.) Wthin 20 days after the date
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of sentencing or final adjudication, the person shall file in
circuit court and serve on the prosecutor and any other party a
notice of intent to pursue postconviction or postdisposition

relief. If the record discloses that sentencing or final

adj udi cation occurred after the notice of intent was filed, the

notice shall be treated as filed after sentencing or final

adj udi cation on the day of the sentencing or final adjudication.

The notice shall include all of the foll ow ng:
SEctton 3. The followi ng Judicial Council Conmttee Coment

tos. 809.30 (2) (b) is included to read as foll ows:

Judi cial Council Comm ttee Conment

The anendnent to s. 809.30 (2) (b) allows a notice of
intent that is filed too early to be deened filed on the date
that a judgnment and sentence or other final adjudication is
filed. This is consistent with the procedure applicable to civil
appeal s under s. 808.04 (8).

SECTiON 4. 809.32 (4) of the statutes is anended to read:

809.32 (4) NoO-MERT PETITION FOR Review If a fully briefed
appeal is taken to the court of appeals and the attorney is of
the opinion that a petition for review in the suprenme court
under s. 809.62 would be frivolous and wthout any arguable
nmerit, the attorney shall advise the person of the reasons for
this opinion and that the person has the right to file a
petition for review |If requested by the person, the attorney
shall file a petition satisfying the requirenments of s. 809.62
(2) (d) and (f) and the person shall file a supplenental
petition satisfying the requirenments of s. 809.62 (2) (a), (b),
(c), and (e). The petition and supplenental petition shall both
be filed within 30 days after the date of the decision or order
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of the court of appeals. An opposing party may file a response

to the petition and supplenental petition as provided in s.

809.62 (3) within 14 days after the service of the suppl enental

petition.

SECTToN 5. 809.62 (1) (intro.) of the statutes is renunbered
s. 809.62 (1nm) and anended to read:

809.62 (1m) A party my file with the suprenme court a
petition for review of an adverse decision of the court of

appeal s pursuant to s. 808.10 within 30 days of the date of the
decision of the court of appeals. Suprere—court—reviewis—a

SECTION 6. 809.62 (1) (a) to (e) of the statutes are
renunbered 809.63 (1r) (a) to (e).

SECTION 7. 809.62 (1g) of the statutes is created to read:

809.62 (1g) DerinTioNs. In this section:

(a) "Adverse decision” means a final order or decision of
the court of appeals, the result of which is contrary, in whole
or in part, to the result sought in that court by any party
seeki ng revi ew.

(b) "Adverse decision" includes the court of appeals’
denial of or failure to grant the full relief sought or the

court of appeals' denial of the preferred formof relief.
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(c) "Adverse decision"” does not include a party's
di sagreenent with the court of appeals' |anguage or rationale in
granting a party's requested relief.

SEcTton 8. The follow ng Judicial Council Commttee Comment

tos. 809.62 (1g) is included to read as foll ows:

Judi cial Council Commttee Conment

The definition in s. 809.62 (1g) codifies the holding in
Neely v. State, 89 Ws. 2d 755, 757-58, 279 N W2d 255 (1979),
to the effect that a party cannot seek review of a favorable
result nerely because of disagreenent with the court of appeals’
rational e. At the same time, s. 809.62 (1g) underscores the
fact that a court of appeals' decision that 1is generally
favorable to a party remains adverse to that party to the extent
that it does not grant the party all the relief requested, i.e.,
the full relief or the preferred form of relief sought by the
party. See also State v. Castillo, 213 Ws. 2d 488, 492, 570
N. W2d 44 (1997).

As an exanple, a crimnal defendant seeking reversal of his
conviction or, if that is not granted, resentencing, would be
entitled to seek review of the court of appeals' failure to
grant a new trial, weven if it did order resentencing.
Simlarly, a civil appellant challenging a verdict finding
liability and, should that be denied, the anpunt of damages,
would be entitled to seek review of the court of appeals’
failure to grant a new trial on liability, even if the court of
appeal s did order reassessnent of danages.

SECTTON 9. 809.62 (1m (title) of the statutes is created to

read:

809.62 (1m (title) GENERAL RULE; TIME LIMT.

SEcTioN 10.  809.62 (1r) (intro.) of the statutes is created
to read:

809.62 (1r) CRITERIA FOR GRANTING REVIEW (intro.) Suprene court
review is a matter of judicial discretion, not of right, and
will be granted only when special and inportant reasons are

presented. The following, while neither controlling nor fully
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measuring the court's discretion, indicate criteria that will be
consi der ed:
SEcTioN 11.  The follow ng Judicial Council Commttee Coment

tos. 809.62 (1m) and (1r) is included to read as foll ows:

Judi cial Council Commttee Conment

Rules 809.62 (1m) and (1r) are former Rule 809.62 (1),
divided into subsections and subtitled. Subtitles are added
t hroughout Rule 809.62 to help practitioners and parties |ocate
particul ar provisions.

SECTION 12. 809.62 (2) (title) of the statutes is created to
read:

809.62 (2) (title) CONTENTS OF PETI TI ON.

SEcTTON 13.  809.62 (2) (a), (d) and (f) 2. of the statutes
are anended to read:

809.62 (2) (a) A statenent of the issues presented—for

review the petitioner seeks to have reviewed, the nethod or

manner of raising the issues in the court of appeals and how the

court of appeals decided the issues. The statenent of issues

shall also identify any issues the petitioner seeks to have

reviewed that were not decided by the court of appeals. The

statenent of an issue shall be deenmed to conprise every

subsidiary issue as determined by the court. | f deened

appropriate by the suprenme court, the nmatter nay be remanded to

the court of appeals.

(d) A statenent of the case containing a description of the
nature of the case; the procedural status of the case |eading up
to the review, the dispositions in the t+-al circuit court and

court of appeals; and a statenent of those facts not included in
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the opinion of the court of appeals relevant to the issues
presented for review, wth appropriate references citation to
t he record.

(f) 2. Judgmwent The judgnents, orders, findings of fact,

concl usi ons of |aw and nenorandum decisions of the circuit court
and adm nistrative agencies necessary for an understanding of
the petition.

SEcTioN 14.  The follow ng Judicial Council Commttee Comment

tos. 809.62 (2) (a) is included to read as foll ows:

Judi cial Council Commttee Conment

Rul e 809.62(2)(a) is anmended to require the petitioner to
identify all issues on which it seeks review, including issues
raised in the court of appeals but not decided in the court of
appeals. The anendnent to Rule 809.62(2)(a) also clarifies that
the statenent of an issue incorporates all subsidiary issues.
This anmendnent is adapted fromthe United States Suprene Court's
rul es. See U S Sup. C. Rule 14.1(a). See also In the
Interest of Jamie L., 172 Ws. 2d 218, 232-33, 493 N W2d 56
(1992).

SECTION 15. 809.62 (2m (title) of the statutes is created
to read:

809.62 (2m) (title) |NAPPLICABLE TO PARENTAL CONSENT TO ABORTI ON

CASES.

SECTION 16. 809.62 (2r) (title) of the statutes is created
to read:

809.62 (2r) (title) APPLICATION TO TERM NATION OF PARENTAL RIGHTS
CASES.

SECTION 17. 809.62 (3) of the statutes is amended to read:
809.62 (3) Except as provided in s. 809.32 (4), an opposing

party may file a response to the petition within 14 days after
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the service of the petition. |If filed, the response nay contain

any of the foll ow ng:

(a) Any reasons for denying the petition.

(b) Any perceived defects that may prevent ruling on the

nerits of any issue in the petition.

(c) Any perceived msstatenments of fact or law set forth in

the petition that have a bearing on the question of what issues

properly would be before the court if the petition were granted.

(d) Any alternative ground supporting the court of appeals

result or a result less favorable to the opposing party than

that granted by the court of appeals.

(e) Any other issues the court may need to decide if the

petition is granted, in which case the statenent shall indicate

whether the other issues were raised before the court of

appeal s, the method or manner of raising the issues in the

court of appeals, whether the court of appeals decided the

i ssues, and how the court of appeals decided the issues.

SEcTioN 18: 809.62 (3) (title) of the statutes is created to
read:

809.62 (3) (title) RESPONSE TO PETI TI ON.

SEcTioN 19.  The follow ng Judicial Council Commttee Comment

tos. 809.62 (3) is included to read as foll ows:

Judi cial Council Commttee Conment

Rule 809.62(3) is anmended to advise the respondent to
apprise the suprenme court, in the response to the petition, of
any issues the court may need to decide if it grants review of
the issue(s) identified in the petition. This applies whether
or not the court of appeals actually decided the issues to be
rai sed
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The anmendnents to Rule 809.62(3) also advise the respondent
to identify in its response any perceived msstatenents of |aw
or fact, or any defects (such as waiver, npotness, or estoppel)
that could prevent the suprenme court fromreaching the nmerits of
the issue presented in the petition. Conpare U S. Sup. C. Rule
15. 2.

Rul e 809.62(3)(d) addresses the circunstance in which the
respondent asserts an alternative ground to defend the court of
appeal s’ ultimate result or outcone, whether or not that ground
was raised or ruled upon by the | ower courts.

Rul e 809.62(3)(d) al so addresses the circunstances in which
the respondent asserts an alternative ground that would result
in a judgnment |ess favorable than that granted by the court of
appeals but nore favorable to the respondent than mght be
granted for the petitioner (e.g., remand for a new trial rather
than a rendition of judgnent for the petitioner). The |anguage
is nodified fromTex. R App. P. 53.3(c)(3).

Rul e 809.62(3)(d) and (e) are intended to facilitate the
suprene court's assessnment of the issues presented for review,
not to change current |law regarding the application of waiver
principles to a respondent. See State v. Holt, 128 Ws. 2d 110,
125, 382 N.W2d 679 (Ct. App. 1985) (An appellate court nmay
sustain a lower court’s holding on a theory or on reasoni ng not
presented to the | ower court.)

Implicit in these anendnents, although not expressly stated
as in the federal rule, US Sup. C. Rule 15.2, is the
understanding that a respondent nmay be deened to have waived
i ssues or defects that do not go to jurisdiction if they are not
called to the attention of the suprenme court in a response to
the petition. The suprene court retains its inherent authority
to disregard any waiver and address the nerits of an unpreserved
argunment or to engage in discretionary review under Ws. Stat
88 751.06 or 752.35. See State v. Mkrut, 2004 W 79, 138. The
possi bl e invocation of waiver for failure to raise such alleged
defects in the response will encourage the respondent to inform
the suprenme court of such defects before the suprenme court
deci des whether to expend scarce judicial resources on the case.
See klahoma City v. Tuttle, 471 U. S. 808, 815-16 (1985).

A nunber of other states have rules requiring the
respondent to identify other issues it seeks to raise if review
is granted, and either expressly or inpliedly limting the
i ssues before the suprene court on a grant of review to those
set forth in the petition and response. See Ariz. R Gv. App
P. 23(e); Calif. App. R 28(e)(2) & (5); Kan. RS & A Cs.
Rule 8.03(g)(1); NC. R App. P. 15(d) & 16(a); Oegon R App
P. 9.20(2); Wash. R App. 13.4(d).

A |l eadi ng handbook on United States Suprene Court practice
descri bes the procedure in that Court as foll ows:

A respondent may also choose to waive the right
to oppose a petition, which seens clearly wthout
nerit. This will save tine and noney, wthout any

9
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substantial risk if respondent feels certain that
certiorari wll be denied. In order that the waiver
will clearly be understood as based upon the |ack of
merit in the petition, the statenent filed with the
Court-which may be in the form of a letter to the
Cl erk—shoul d contain |language to this effect: "In view
of the fact that the case clearly does not warrant
review by this Court [as is shown by the opinion
bel ow], respondent waives the right to file a brief in
opposi tion.™ The letter may also request |leave to
file a response to the petition if the Court wi shes to
see one. This will seldom be necessary, since if the
r espondent has not filed a response, or has
affirmatively waived the right to file, and if the
Court believes that the petition may have sone nerit,
the respondent wll wusually be requested to file a
response—dsually within 30 days fromthe request.

In recent years, in order to expedite the filing
of responses in the nore neritorious cases, the
Solicitor General has waived the right to file
opposition briefs in many cases deened to be frivol ous
or insubstantial. States often do the sane thing,
especially in crimnal cases. Such wai vers shoul d be
filed pronptly, in order to speed up the distribution
of the petition and the disposition of the case.
Usually such petitions are denied, even though the
Court may call for a response if any of the Justices
SO request.

Stern, R, et al., Supreme Court Practice 86.37 at 374-75 (7th
ed. 1993) (footnote omtted).

SECTiON 20. 809.62 (3nm) of the statutes is created to read:

809.62 (3m PETITION FOR CROSS-REVIEW  (a) Wien required; tine
[imt. A party who seeks to reverse, vacate, or nodify an
adverse decision of the court of appeals shall file a petition
for cross-review within the period for filing a petition for
review with the suprene court, or 30 days after the filing of a
petition for review by another party, whichever is |ater.

(b) No cross-petition required. 1. A petition for cross-
review is not necessary to enable an opposing party to defend
the court of appeals' ultimate result or outcone based on any

ground, whether or not that ground was ruled upon by the | ower

10
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courts, as long as the suprene court's acceptance of that ground
woul d not change the result or outcone bel ow.

2. A petition for cross-review is not necessary to enable
an opposing party to assert grounds that establish the party's
right to a result that is less favorable to it than the result
or outcone rendered by the court of appeals but nore favorable
to it than the result or outcone that mght be awarded to the
petitioner.

(c) Rights and obligations of parties. A party seeking
cross-review has the sane rights and obligations as a party
seeking review under ch. 809, and any party opposing a petition
for cross-review has the same rights and obligations as a party
Opposi ng revi ew.

SEcTioN 21.  The follow ng Judicial Council Commttee Coment

tos. 809.62 (3m) is included to read as foll ows:

Judi cial Council Commttee Conment

Rul e 809.62(3m is fornmer Rule 809.62 (7) renunbered and
anmended. The requirenments governing petitions for cross-review
fit nore logically after the requirements for the petition and
t he response, contained in Rules 809.62(2) and (3).

Amended Rule 809.62(3nm)(a) replaces the perm ssive "may"
with the mandatory "shall" to clarify that a petition for cross-
review is mandatory if the respondent seeks to reverse, vacate
or nodi fy an adverse decision of the court of appeals.

Amended Rule 809.62(3m) also clarifies when a respondent
must raise an issue in a petition for cross-review, rather than
raising the issue in a response to the petition or nerely
arguing it in the brief. Conpare State v. Scheidell, 227
Ws. 2d 285, 288 n.1, 595 N.W2d 661 (1999) (respondent cannot
argue issue raised below unless the issue was raised in a
petition for cross-review), with, e.g., In the Interest of Jam e
L., 172 Ws. 2d 218, 232-33, 493 N W2d 56 (1992) (noting
"general rule" that a petition for cross-review is not necessary
to defend a judgnment on any ground previously raised).
Complicating these matters are holdings that a party nay not
petition for review (or cross-review) if it receives a favorable

11
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outcone from the court of appeals, State v. Castillo, 213
Ws. 2d 488, 492, 570 N.W2d 44 (1997).

Rul e 809.62(3m(b) clarifies that a respondent need not
file a petition for cross-review to raise alternative issues or
grounds in support of either (1) the court of appeals' ultimte
result or (2) a judgnent |ess favorable than that granted by the
court of appeals but nore favorable to the respondent than m ght
be granted for the petitioner. Any such alternative grounds for
affirmance or |lesser relief should, however, be identified in
the response. See Rules 809.62(3)(d), (3)(e) and (6).

Amended Rule 809.62(3m)(c) clarifies that a party opposing
a petition for cross-review has the sane rights and obligations
as a respondent under Rule 809.62(3).

SECTION 22. 809.62 (4) (title) of the statutes is created to

read:

809.62 (4) (title) FORM AND LENGTH REQUI REMENTS.

SECTION 23. 809.62 (4nm) of the statutes is created to read as
fol | ows:

809. 62 (4nm) CowvBI NED RESPONSE AND PETI TION FOR CROSS- REVIEW  \When a
party elects both to submt a response to the petition for
review and to seek cross-review, its subm ssion shall be titled
"Conbi ned Response and Petition for Cross-Review" The tine
l[imts set forth in sub. (3m shall apply. The response portion
of the conbined docunent shall conmply with the requirenments of
subs. (3) and (4). The cross-review portion of the conbined
docunent shall conply with the requirements of subs. (2) and
(4), except that the requirenent of sub. (2) (d) may be omtted.
The cross-review portion shall be preceded by a blank white
cover. A signature shall be required only at the conclusion of
the cross-review portion of the conbi ned docunent.

SECTiON 24. The follow ng Judicial Council Conmttee Comment

tos. 809.62 (4m) is included to read as foll ows:

12



No. 04-08

Judi cial Council Commttee Conment

New Rule 809.62(4n) is created to permt a conbined
docunent when a party elects both to respond to the petition for
review and to submt a petition for cross-review. The content
and format requirenents of the conbined docunent are simlar to
the requirenents for a conbined brief of respondent and cross-
appel lant found in s. 809.19(6) (b) 2.

SECTiON 25. 809.62 (5) (title) of the statutes is created to
read:

809.62 (5) (title) EFFECT ON COURT OF APPEALS PROCEEDI NGS.

SECTION 26. 809.62 (6) of the statutes is amended to read:

809.62 (6) The suprenme court may grant the petition or the

petition for cross-review or both upon such conditions as it

considers appropriate, including the filing of additiona
briefs. If the a petition is granted, the petitioner parties
cannot raise or argue issues not set forth in the petition
unl ess ordered otherwise by the suprene court. The suprene
court may limt the issues to be considered on review. If the

issues to be considered on review are limted by the suprene

court and do not include an issue that was identified in a

petition and that was left undecided by the court of appeals,

the supreme court shall remand that issue to the court of

appeals upon remttitur, unless that issue has becone nobot or

woul d have no effect.

SECTION 27. 809.62 (6) (title) of the statutes is created to
read:

809.62 (6) (title) CONDI TIONS OF GRANT OF REVI EW

SEcTioN 28. The follow ng Judicial Council Commttee Comment

tos. 809.62 (6) is included to read as foll ows:

13



No. 04-08

Judi cial Council Commttee Conment

The | ast sentence of Rule 809.62(6) is new and is intended
to preserve, for review by the court of appeals follow ng
remand, any issue raised at the court of appeals but not decided
by that court or by the suprenme court on review. For instance,
after a civil jury verdict, an insured party m ght appeal issues
relating to liability and danages. The insurer mght appeal
issues relating to coverage and danages. If the court of
appeals reverses on the liability issue, wthout deciding the
coverage and danmges issues, and the suprenme court accepts
review on the Iliability issue only, anended Rule 809.62(6)
preserves the damage and coverage issues raised in the court of
appeals and identified in the petition or response for
consideration by the court of appeals following remand and
remttitur from the supreme court. Remand of a preserved issue
will not occur if the suprene court's decision renders the issue
noot or of no effect.

SECTION 29. 809.62(7) of the statutes is repeal ed.

IT I'S FURTHER ORDERED that the Judicial Council Commttee
Comments are not adopted, but wll be published and my be
consulted for guidance in interpreting and applying Ws. Stat.
88 809. 30, 809.32 and 809. 62.

IT 1S FURTHER ORDERED that notice of these anendnents to
Ws. Stat. 88 809.30, 809.32, and 809.62 be given by a single
publication of a copy of this order in the official state
newspaper and in an official publication of the State Bar of
W sconsi n.

ANNETTE KI NGSLAND ZI EGLER, J., did not participate.

Dat ed at Madi son, Wsconsin, this 30th day of July, 2008.

BY THE COURT:

David R Schanker
Clerk of Suprene Court
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