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CHAPTER 102
WORKER'S COMPENSATION

102.01 Definitions. 102.40 Reports not evidence in actions.
102.03 Conditionsof liability. 102.42 Incidental compensation.
102.04 Definition of employer 102.425 Prescription and nonprescription drug treatment.
102.05 Election by employemithdrawal. 102.43 Weekly compensation schedule.
102.06 Joint liability of employer and contractor 102.44 Maximum limitations.
102.07 Employee defined. 102.45 Benefits payable to minors; how paid.
102.075 Election by sole proprietppartner or member 102.46 Death benefit.
102.076 Election by corporate Giger. 102.47 Death benefit, continued.
102.077 Election by school district or private school. 102.475 Deathbenefit; law enforcement and correctiondiaef's, fire fighters, ree
102.078 Election by real estate firm. cue squad members, diving team members, national or state guased mem
102.08 Administration for state employees. bersand emegency management personnel.
102.11 Earnings, method of computation. 102.48 Death benefit, continued.
102.12  Notice of injury exception, laches. 102.49 Additional death benefit for children, state fund.
102.123 Statement of employee. 102.50 Burial expenses.
102.125 Fraud reporting, investigation, and prosecution. 102.51 Dependents.
102.13 Examination; competent witnesses; exclusion of evidence; autopsy 10252 permanent partial disability schedule.
102.14 Jurisdiction of department and division; advisory committee. 102.53 Multiple injury variations
102.15 Rules of procedure; transcripts. 102'54 Injury to dominant hand ’
102.16 Submission of disputes, contributions by employees. 102.55 Appiication of schedules
102.17 Procedurenotice of hearing; witnesses, contempt; testimongdical 102'555 Occupational deafness: definitions
examination. ’ ’ ’

102.56 Disfigurement.

102.565 Toxic or hazardous exposure; medical examination; conditions of liability
102.57 Violations of safety provisions, penalty

102.58 Decreased compensation.

102.59 Preexisting disabilityindemnity

102.60 Minor illegally employed.

102.61 Indemnity under rehabilitation law

102.175 Apportionmentof liability.

102.18 Findings, orders and awards.

102.19 Alien dependents; payments through consulficer.
102.195 Employees confined in institutions; payment of benefits.
102.20 Judgment on award.

102.21 Payment of awards by local governmental units.
102.22 Penalty for delayed payments; interest.

102.23 Judicial review 102.62 Primary and secondary liability; unchangeable.
102.24 Remanding record. 102.63 Refunds by state. o
102.25 Appeal from judgment on award. 102.64  Attorney general shall represent state and commission.
102.26 Fees and costs. 102.65 Work injury supplemental benefit fund.
102.27 Claims and awards protected; exceptions. 102.66 Payment of certain barred claims.
102.28 Preference of claims; workercompensation insurance. 102.75  Administrative expenses.
102.29 Third party liability 102.80  Uninsured employers fund. )
102.30 Other insurance notfafcted; liability of insured employer 102.81  Compensation for injured employee of uninsured employer
102.31 Worker's compensation insurance; policy regulations. 102.82  Uninsured employer payments.
102.315 Worker's compensation insurance; employee leasing companies. 102.83  Collection of uninsured employer payments.
102.32 Continuing liability; guarantee settlement, gross payment. 102.835 Levy for delinquent payments.
102.33 Forms and records; public access. 102.84 Preference of required payments.
102.35 Penalties. 102.85 Uninsured employers; penalties.
102.37 Employers' records. 102.87 Citation procedure.
102.38 Records and reports of payments. 102.88 Penalties; repeaters.
102.39 Rules and general orders; application of statutes. 102.89 Parties to a violation.
Cross-reference: See also ctDWD 80, Wis. adm. code. aidsand eyeglasses, but, in the case of hearing aids or eyeglasses,

only if suchdamage or destruction resulted from accident which
alsocaused personal injury entitling the employee to compensa
&fon therefor either for disability or treatment.

(d) 2Local governmental unit® means a political subdivision

102.01 Definitions. (1) This chapter may be referred &3
the @Worker's Compensation Act® and allowances, recoveri
andliabilities under this chapter constitute 8vker's Compensa

tion®. / i . L el S
2) In this chapter: of this state; a special purpose district or taxing jurisdiction, as
( a chap o . . definedin s.70.114 (1) (f), in this state; an instrumentalityorpae
(ad) “Administrator® means the administratdithe division  ration, combination, or subunit of any of the foregoing; or any
of hearings and appeals in the department of administration. otherpublic or quasi-public corporation.

(af) @Commission® means the labor and industry reviewaom (dm) 2Order® means any decision, rule, regulation, direction,

mission. requirementpr standard of the department or the division, or any
(ag) 2Commissioner® means a member of the commission otherdetermination arrived at or decision mémyethe department
(am) 2Compensation® means workecompensation. or the division.
(ap) 2Department® meanthe department of workforce degel  (e) 2Primary compensation and death benefit® mezorsce

opment. pensatioror indemnity for disability or death benefit, other than
(ar) @Division® means the division of hearings and appeals increased, double or treble compensation or death benefit.

the department of administration. (eg) 2Religious sect® means a religiohedy of persons, or a

(bm) 2General order° means such order as apgj®erally division of a religious body of persons, who unite in holdingeer
throughoutthe state to all persons, employments, places '@inspecial doctrines or opinions concerning religion thstince
employmenior public buildings, or all persons, employments dguishthose persons from others holding the same generee reli
placesof employment or public buildings of @dass under the giousbeliefs.
jurisdiction of the department. All other orders of thepartment (em) 2@Secretary® means the secretafyworkforce develoge
shallbe considered special orders. ment.

(c) 2Injury® meansmental or physical harm to an employee (f) #Temporary help agency® means an employer who places
causedby accident ordisease, and also means damage to s employee with or leases its employees to another employer
destructiorof artificial members, dental appliances, teeth, hearingho controls the employegWwork activities and compensates the

2015-16 Wisconsin Statutes updated through 2017 W is. Act 367 and all Supreme Court and Controlled Substances Board
Orders effective on or before October 15, 2018. Published and certified under s. 35.18. Changes ef fective after October 15, 2018
are designated by NOTES. (Published 10-15-18)


https://docs.legis.wisconsin.gov/document/statutes/102.01
https://docs.legis.wisconsin.gov/document/statutes/102.03
https://docs.legis.wisconsin.gov/document/statutes/102.04
https://docs.legis.wisconsin.gov/document/statutes/102.05
https://docs.legis.wisconsin.gov/document/statutes/102.06
https://docs.legis.wisconsin.gov/document/statutes/102.07
https://docs.legis.wisconsin.gov/document/statutes/102.075
https://docs.legis.wisconsin.gov/document/statutes/102.076
https://docs.legis.wisconsin.gov/document/statutes/102.077
https://docs.legis.wisconsin.gov/document/statutes/102.078
https://docs.legis.wisconsin.gov/document/statutes/102.08
https://docs.legis.wisconsin.gov/document/statutes/102.11
https://docs.legis.wisconsin.gov/document/statutes/102.12
https://docs.legis.wisconsin.gov/document/statutes/102.123
https://docs.legis.wisconsin.gov/document/statutes/102.125
https://docs.legis.wisconsin.gov/document/statutes/102.13
https://docs.legis.wisconsin.gov/document/statutes/102.14
https://docs.legis.wisconsin.gov/document/statutes/102.15
https://docs.legis.wisconsin.gov/document/statutes/102.16
https://docs.legis.wisconsin.gov/document/statutes/102.17
https://docs.legis.wisconsin.gov/document/statutes/102.175
https://docs.legis.wisconsin.gov/document/statutes/102.18
https://docs.legis.wisconsin.gov/document/statutes/102.19
https://docs.legis.wisconsin.gov/document/statutes/102.195
https://docs.legis.wisconsin.gov/document/statutes/102.20
https://docs.legis.wisconsin.gov/document/statutes/102.21
https://docs.legis.wisconsin.gov/document/statutes/102.22
https://docs.legis.wisconsin.gov/document/statutes/102.23
https://docs.legis.wisconsin.gov/document/statutes/102.24
https://docs.legis.wisconsin.gov/document/statutes/102.25
https://docs.legis.wisconsin.gov/document/statutes/102.26
https://docs.legis.wisconsin.gov/document/statutes/102.27
https://docs.legis.wisconsin.gov/document/statutes/102.28
https://docs.legis.wisconsin.gov/document/statutes/102.29
https://docs.legis.wisconsin.gov/document/statutes/102.30
https://docs.legis.wisconsin.gov/document/statutes/102.31
https://docs.legis.wisconsin.gov/document/statutes/102.315
https://docs.legis.wisconsin.gov/document/statutes/102.32
https://docs.legis.wisconsin.gov/document/statutes/102.33
https://docs.legis.wisconsin.gov/document/statutes/102.35
https://docs.legis.wisconsin.gov/document/statutes/102.37
https://docs.legis.wisconsin.gov/document/statutes/102.38
https://docs.legis.wisconsin.gov/document/statutes/102.39
https://docs.legis.wisconsin.gov/document/statutes/102.40
https://docs.legis.wisconsin.gov/document/statutes/102.42
https://docs.legis.wisconsin.gov/document/statutes/102.425
https://docs.legis.wisconsin.gov/document/statutes/102.43
https://docs.legis.wisconsin.gov/document/statutes/102.44
https://docs.legis.wisconsin.gov/document/statutes/102.45
https://docs.legis.wisconsin.gov/document/statutes/102.46
https://docs.legis.wisconsin.gov/document/statutes/102.47
https://docs.legis.wisconsin.gov/document/statutes/102.475
https://docs.legis.wisconsin.gov/document/statutes/102.48
https://docs.legis.wisconsin.gov/document/statutes/102.49
https://docs.legis.wisconsin.gov/document/statutes/102.50
https://docs.legis.wisconsin.gov/document/statutes/102.51
https://docs.legis.wisconsin.gov/document/statutes/102.52
https://docs.legis.wisconsin.gov/document/statutes/102.53
https://docs.legis.wisconsin.gov/document/statutes/102.54
https://docs.legis.wisconsin.gov/document/statutes/102.55
https://docs.legis.wisconsin.gov/document/statutes/102.555
https://docs.legis.wisconsin.gov/document/statutes/102.56
https://docs.legis.wisconsin.gov/document/statutes/102.565
https://docs.legis.wisconsin.gov/document/statutes/102.57
https://docs.legis.wisconsin.gov/document/statutes/102.58
https://docs.legis.wisconsin.gov/document/statutes/102.59
https://docs.legis.wisconsin.gov/document/statutes/102.60
https://docs.legis.wisconsin.gov/document/statutes/102.61
https://docs.legis.wisconsin.gov/document/statutes/102.62
https://docs.legis.wisconsin.gov/document/statutes/102.63
https://docs.legis.wisconsin.gov/document/statutes/102.64
https://docs.legis.wisconsin.gov/document/statutes/102.65
https://docs.legis.wisconsin.gov/document/statutes/102.66
https://docs.legis.wisconsin.gov/document/statutes/102.75
https://docs.legis.wisconsin.gov/document/statutes/102.80
https://docs.legis.wisconsin.gov/document/statutes/102.81
https://docs.legis.wisconsin.gov/document/statutes/102.82
https://docs.legis.wisconsin.gov/document/statutes/102.83
https://docs.legis.wisconsin.gov/document/statutes/102.835
https://docs.legis.wisconsin.gov/document/statutes/102.84
https://docs.legis.wisconsin.gov/document/statutes/102.85
https://docs.legis.wisconsin.gov/document/statutes/102.87
https://docs.legis.wisconsin.gov/document/statutes/102.88
https://docs.legis.wisconsin.gov/document/statutes/102.89
https://docs.legis.wisconsin.gov/document/administrativecode/ch.%20DWD%2080
https://docs.legis.wisconsin.gov/document/statutes/70.114(1)(f)

Updated2015-16 WIs. Stats. Published and certified under s. 35.18. October 15, 2018.

102.01 WORKER'S COMPENSA TION Updated 15-16 Wis. Stats. 2

first employer for the employeeservices, regardless of the deraemployeegoing betweeran employés designated parking lot

tion of the services. andthe employés work premises while on a direct route and in
(g) Except as provided in $02.555with respect to occupa theordinary and usual way; any volunteer fire figheenegency

tional deafness, atime of injury®, 2occurrence of injury®, or 2daténedicalrespondgremegency medical services practitionese

of injury® means: cuesquad membeor diving team member while responding to
1. In the case occidental injurythe date of the accident & call for assistance, from the time of the call for assistance to the

which caused the injury time of his or her return from responding to that call, including

2. In the case of disease, the date of disabilitif trat date travelingto and from any place to respond to agidirn from that

. X all, but excluding any deviationfer private or personal pog
occursafter the cessation of all employment that contributed to t e e i ;
disability, the last day of work for the last employer whos Bsespr any fire fighter or municipal utility employeesponding

I o d disabilit a callfor assistance outside the limits of his or her city or village,
employmentaused disabiiity , unlessthat response is in violation of lais performing service
(gm) BWisconsin compensation rating bureau® means thgowing out of and incidental to employment.

bureauprovided for in s626.06 o 3. An employee is not performirggrvice growing out of and
(h) 2Uninsured employer® means amployer that is in viol® incidental to his or her employment while goirtg or from

tion of 5.102.28 (2) employmentin a private or group or employer-sponsored car
() 2Uninsured employers fund® means the fund establishgdol, van pool, commuter bus service, or other ride-shaprage
unders.102.80 (1) gram in which the employqgarticipates voluntarily and the sole
(im) 2Uninsured employer surchge® means the surchge  purposeof which is the mass transportation of employees to and
unders.102.85 (4) from employment. An employee is not performing service geow
(k) aWorkweek® means a calendar week, startingsanday "9 out of and incidental to employment while engaging fmaae
andending on Saturday gram,event, or activity designed to improtre physical well-bee

History: 1975 c. 14%s7 013,54 1975 c. 2001979 c. 89278 1981 c. 921083 N of theemployee, whether or not the program, event, or activity
a.98,189 1985 a. 831987 a. 1791989 a. 641995 a. 23s.3737t03741,9130 (4) i locatedon the employes premises, if participation in the peo
1995a.117,417 1997 a. 31999 a. 914; 2001 a. 372003 a. 1392007 a. 202015 gram,event, or act|v|ty is Voluntary and the employee receives no

a. 55,180, ; AT
In anoccupational disease claim, the examiner may find the date of injury to %gmpensatlorior participation.

otherthan the last day of work. Royal-Globe Insurance C®ILHR, 82 Wis. 2d 4. The premises ahe employer include the premises of any

90, 260 N.W2d 670(1978). iy otherperson on whose premises the employee performs service.
An intentionally inflicted injury unexpected and unforeseen by the injured party . K

is an accident under sub. (2) (c). JensdEmployers Mutual Casualty Cb61Wis. 5. To enhance the morale andi@éncy of public employees

2d 253 468 N.w2d 1(1991). in this state and attract qualified personnel to the public service,

Cessatiorof employment under sub. (2) (g) 2. does not require that the emplo i i i
no longer be employed, but requires that the employee no longer be employed |r)ﬁﬁ the policy of the state that the benefits of this chapter shall

employmenthatcontributed to the disabilitylf that is the case, the employer that€X endand be granted to employees in the service of theatate
gausedh«; EJLW is zrgsépsoggg)ﬁ-\lv?lrztg T&%tln:urachzggfégnggggwer emporary  of any municipality therein othe same basis, in the same manner
ervices S. . . App. -2000. i P :
The Labor and Industry Review Commissisnetermination of 2scopef under the same conditions, and Wlt.h like rlght .Of recovery as .In the
employmentdis given great weight deference. Whether an agemigtermination case of employees of persons, firms or private corporations.

ist gtiVFn greﬁt weiggt dfpendrs1 on Whteﬁher itI hgs eﬁﬁeriencg,infirgemzp%tigg a pﬁrtit?/-\lecordingly, the same considerations, standamfs) rules of

statutoryschemend not on whetner It has ruied on the specitic Ta n ussel H H H H*

VolunteerFire Department \LIRC, 223 Wis. 2d 723589 N.w2d 445(Ct. App.  d€cisionshall apply in all cases in determining whether any

1998),98-0734. N _ _ employeeunder this chapteat the time of the injurywas pece
Sub.(2) (g) sets the date of injury of an occupational disease, 403.d2 (1) pree  forming service growingout of and incidental to the employge’

videsthat medical expenses incurred before an employee knows of the work-relaj . . P
injury are compensableRead togethemedical expenses in occupational diseas ployment. For the purposes of this subsection néedéntice

casesare not compensable until the date of injbagt once the date is establiskld ~ ation shall be made among any of the classes of empleyeos

Compensable.Unied Waconsin insurance. Co. LIRC, 226 wis. 2d 416 600 meratedn s.102.04or of employees enumerated irl82.07 and

N_W_p2d 186/(Ct. App. 1999)97-3776. ; ' ’ no statutes, ordinances, or administrative regulations otherwise
Sub.(2) (g) 2. does not represent a comprehensive statement of a cibuetgn ~ applicableto any employeesnumerated in £02.07shall be coce

of proof nor does it abrogate the requirement of s. 102.03 (1) (e) that the clainsant troIIing

provethat the injury arose out eimployment. It merely sets out a mechanism for ’ L X . . .

fixing the time, occurrence, or date of an injury for purposes of identifying the proper (d) Where the injury is not intentionally self-inflicted.

ggﬂgp\'ﬁny:fgg@g;ggg‘;,”?vsﬁ%{ng‘g_{)ggg_“ade- WhItBIRC, 2000 WI App 244 (e) Where the accidemtr disease causing injury arises out of
In the case of disease, the date of disability under sub. (2) (g) 2. was the date Whenremployees employment.

the employee could no longer work, not when he first underweengsloyer-rece B

quiredmedical examination. iXginia Surety Co., Inc. \LIRC, 2002 WI App 277 (f) Every employee whose employment req.u'res the. employee

258 Wis. 2d 665654 N.W2d 306 02-0031. to travel shalbe deemed to be performing service growing out of

ag’;ﬂg‘;/g:mrg; 's”uéhe(zt)“i?)'”ﬁﬁinoygfggﬁpinl?ﬁlﬁﬁii V;ﬁse';%l gy:tgn\:vl?tﬁfgfg'oﬁ%iﬁdincidental to the employessemployment at all times while on

employerwho paid the loaning comparhut without thdoaning compang knowbe % trip, except when engaged in a deviation for_a_ private or Personal

edgeassigned themployee to a third companyThe statute requires that the purpose. Acts reasonably necessary for living or incidental

employees placed by the temporary help agency to the employer who will supervigferetoshall not be regarded asch a deviation. Any accident or

thatwork. M. M. Schranz Roofing, Inc. #irst Choice @mporary2012 WI App 9 di . tofah d of Brvi hall be d dt

338Wis. 2d 420809 N.W2d 88Q 11-0345. Iseaseaarising out or a hazard or susgarvice shall be aeemead to

ariseout of the employes'employment.

102.03 Conditions of liability . (1) Liability under this (g) Members of the state legislature are covésethis chapter
chaptershall exist against aamployer only where the following whenthey are engaged in performing their duties as ktgislae

conditionsconcur: torsincluding:
(&) Where the employee sustains an injury 1. While performing services growing out of and incidental
(b) Where, at the time of the injyripoththe employer and to their function as legislators;

employeeare subject to the provisions of this chapter 2. While performing their dicial duties as members of comn

(c) 1. Where, at the time of the injutile employee is perfomm Mitteesor other oficial bodies created by the legislature;
ing service growing out of and incidental to his or her engdoy 3. While traveling to and from the state capital to perform
ment. their duties as legislators; and

2. Any employee going to and from his or her employment 4. While traveling to and fromany place to perform services
in the ordinary and usual wawhile on the premises dhe growing out of and incidental to thefunction as legislators,
employer,or while in the immediate vicinity of those premises ifegardles®f where the trip originated, and including acts reeson
the injury results from an occurrence on the premisa®sy ably necessary fdiving but excluding any deviations for private
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3 Updated 15-16 Wis. Stats. WORKER'S COMPENSA TION 102.03

or personal purposes except thats reasonably necessary foodiv in the absence of evidence to sustain a finding that the disability arose fromahe suc
cessiveinjuries, nor can it assess Adbility against one of several employers nor

ing are not deviations. o . . divide liability equally among each of several employers if there is no evidence to
(2) Wheresuch conditions exist the right to the recovery afupporta finding that the injury or injuries contributed to the disability in thaaner

compensatiorunder this chapter shall be the exclusive remedymonepartment Store DILHR, 50 Wis. 2d 518184 N.W2d 871(1971).
While susceptibilityto further injury does not necessarily establish a permanent

againstthe employerany Oth.er employee of the. same employeﬁsability underthe 2as is® doctrine, an employegdredisposition to injury does not
andthe workets compensation insurance carriérhis section relieve a present employer from liability if the employee becomes injured due to the

doesnot limit the right of an employee to bring action against arfiboviencyen 1ough ho Ty oy Botheye o o ey "™

coemployeefor an assault 'nt_ended to C_ause bOdlly harm!_ orp salesperson oa trip who deviated to the extent of spending several hours in a
againsta coemployee for negligent operation of a motor vehiclévembefore being killed on his ordinary route home may have been in the course
not owned or leased by the emplqytaar against a coemployee ofof employment, in which cades estate would be entitled to compensation. Lager

o e . DILHR, 50 Wis. 2d 651185 N.W2d 300(1971).
thesame employer to the extent that there would be “ablllw Of’ A wife cannot assert a separate and independent cause of action againsteher hus

governmentalinit to payjudgments against employees under Band'semployer forioss of consortium due to injuries sustained by the husband in
collectivebagaining agreement or a local ordinance. anindustrial accidentovered by this chapteRosencrans. Wisconsin Elephone
o 2 . ) ) Co.54 Wis. 2d 124194 N.W2d 643(1972).
(3) Providing or failing to provide any safety inspection or A commission finding that the deceased was performing services when killed
safetyadvisory service incident to a contract for wolk&onmoe while walkingon a Milwaukee street at 3 a.m. while intoxicated was sustainede Phil

pensatiorinsurance or to a contract for safety inspections or safdgg V- DILHR, 56 Ws. 2d 569202 N.W2d 249(1972). .
embersof a partnership are employers of the employees of the partnership. An

advisory ser\{lces does nOt, by 'ts_elf ,SUbJeCt an 'nsum_T employeecannot bring a 3rd-party action against a member of the employingepart
employer,an insurance service ganization, a union, a union nership. Candler vHardware Dealers Mutual Insurance @.\Ws. 2d 85 203

memberor any agentr employee of the insugggmployerinsupe N-W.2d659(1973).

; ; ; : fahili A salesperson, employed on a part-salary and part-commission basis, wb® trav
anceservice oganization or union to l'ab'“ty for damages o elledeach day from his home, serviciagd soliciting orders within a prescribed tari

injury resulting from providing or failing to provide tir@spection tory, using a delivery truck furnished by his employer whodE®he was not
or services. requiredto report towas performing services incidental to employment when he fell
. . on his icy driveway going to his delivery truck to leave for his first cBlack River
(4) Theright to compensation and the amowfitthe con@e pairy Products, Inc. DILHR, 58 Ws. 2d 537207 N.W2d 65(1973).
pensatiorshall in all cases be determined in accordance with theincethe deceders'employment status feervices rendered in this state wassub
provisionsof law in efect as of the date of the injury except@as stantialand not transitoryand the relationship was not interrupted by cessation of

. . . Cﬁ’mk for the Wsconsin employetthe department erradhen it predicated its denial
employeesvhose rate of compensation is changed as providedhiBenefits on the employsrconfiicting testimony that during the year in which the

$.102.43 (5) (cpr(7) or102.44 (1)or (5) and employees who are employeemet his death his working time ini¥¢onsin had been reduced to 10cper

o ; ; o ; ent. Simonton vDILHR, 62 Wis. 2d 112, 214 N.W2d 302(1974).
eligible to receive private rehabilitative counseling and oeh& Undersub. (1) (0, no purpose of the employer was servathtsxtended deviation

bilitative training under s102.61 (Im)and except as provided inq test road conditions in bad weather to determine if visiting a boyfriend or going on
s.102.555 (12) (h) ahunting trip the next day would be feasible, nor was it a reasonably necessary for
. . . 1 aacediVing or incidental thereto. Hunter DILHR, 64 Wis. 2d 97218 N.W2d 314(1974).
(5) If an employee.’ \.Nh"e worklng outside .the territorial I|m|t§ Underthe 4-element test for deciding whether a worker was a loaned or special
of this state, sd@iérs aninjury on account of which the employee employeethe 1st element, actual or implied consent to work for the special employer
or in the event of the employsetieath, his or her dependentsyasnegated by the existence of a work order providing that the plaiatifid not

: : ; ; mployed by the special employer a period of 90 days, and by the absence of
would have been entitled to the benefits prowded by this chap ﬁ other evidence indicatingpnsent; hence, the plaifitifas a business invitee and

hadsuch injury occurred within this state, such employee, or in th& an employee at the time of the accident. Nelsdn & J. Press Cors5 Ws.
eventof the employes' death resulting fronsuch injury the 2d770 223 N.w2d 607(1974).

i : Nontraumaticallycaused mental injury is compensable only if it results fraituae
dependentsf the employee, shall be entitled to the bengiltse ation of greater dimensions than the day-to-day mental stresses and tensions that all

vided by this chapteiif at the time of such injury any of the follosv employeesmust experience. Swiggolony Inc. v DILHR, 72 Ws. 2d 46 240
ing applies: N arovidex of medical services loyee did not have a castion und
: - — : - : provider of medical services to an employee did not have a n under
(a) Hisor her employment is principally localized in this stat@peworkers compensation act against the employer when the employer denied liabil
(b) He or she is working under a contract of hire made in thisand compromised an employgelaim. La Crosse Lutheran HospitaDlderce
statein employment not principally localized in any state burg, 73 Ws. 2d 71 241 N.W2d 875(1976).
K ! . O . Thedoctrines of required travel, dual purpose, personal corafmitspecial mee
(c) He or she is working under a contract made in this statesishare discussed. SauerweirDILHR, 82 Ws. 2d 294262 N.W2d 126(1978).
employmentrincipally localizedn another state whose worker - Teper o Sminl Locre 1 1o, oEPY e wondagro. el ofbes.
compensatloriaw .'S not E}ppllcable to that perssrgmployer _ efitsfor an injury received while eating lunctt diie premises did not deny equalgero
(d) He or she is working under a contract of hire made in thwtlr?n- Marmolejo V?ILHR,f92 WIS- 2d 6711285 NaWZd 650(1%75)}1
i i The presumption in favor of traveling employees does not modify the requirements
statefor employment OUtSIde_the United States. . R for employer liability Goranson\DILHR, 94 Ws. 2d537,289 N.W2d 270(1980).
(e) He or shas a Wsconsin law enforcementfafer acting  Thatsub. (2) denies 3rd-party tort-feasors the right to a contribution action against
underan agreement authorized undet 85.46 anegligent employer who was substantially more at fault does not render the statute

History: 1971 c. 148307, 324 1975 c. 148s.15,54; 1977 c. 195272, 418 1979 unconstitutional.Mulder v Acme-Cleveland Corp95 Wis. 2d 173290 N.w2d 276
c.278 1981c. 92 1983 a. 981985 a. 831993 a. 49370, 490, 492 2005 a. 172 (1980). _ _ .
2007a. 1852009 a. 2062011 a. 1832015 a. 1802017 a. 12 Useof the parking lot is a prerequisite for coverage under sub. (1) (c) 1. [now (1)

Committee Note,1971: The Wisconsin Supreme Court in the case of Halama WC) 2:1: In{(L_er on a direct pﬁth betwet\e/u theC;ot and the Workdpremmmﬁment.

ILHR Department48 Ws. 2d 328(1970), suggested that consideration be given tdaegeBaking Co. vKretschmann9é Ws. 2d 590292 N.W2d 622(1980).
extendingcoverage to an employee who is injured while going to or from work on Sub.(2) is constitutional. Oliver.Wravelers Insurance C03 Ws. 2d 644309
adirect routebetween two portions of the emplo\@premises, i.e., parking lot and N-W.2d 383(Ct. App. 1981). . A

work premises. [Bill 371-A] ~ Theprovision by an employer of alleged negligent medical care to an employee

Thedepartment correctly found on a claim for death benefits for an employee mifiiuredon the job by persons employed for that purghideiot subject the employer
deredwhile she alone remained in afficé that had beevacated by all other emplay O tort liability for malpractice. Jenkins $abourin104 Ws. 2d 309311 N.W.2d
ees that the accident arose out of the deceasaployment sinctae isolated work 600 (1981). ) i
environmenin which the deceased worked constituted a zospetial dangeand Repeatedvork-related back trauma was compensable as an occupational disease.
hencethe positional risk doctrinas applicable. Allied Manufacturing, Inc. v Shelby Mutualnsurance Co..\DILHR, 109 Ws. 2d 655327 N.W2d 178(Ct. App.
DILHR, 45 Wis. 2d 563173 N.W2d 690(1970). 1982).

The holding inBrown, 9 Wis. 2d 555 that causation legally didient to support Injury due to horseplay was compensable. The ®posititskdl doctrine applied.
compensatiomioes not require a showing of strain or exertion greater than tiwat nghatdoctrine provides than accident arises out of employment when the caanec
mally required by the employesivork eforts, was not intended to preclude a doctortion between employment and the accident is such that the obligations of theamploy
determiningcausation, from considering whether the employee was engaged in ugoantplace the employee in the particular place at the time the employee is injured
work at thetime of injury However the doctor should not automatically concludeby a force not personal to him or heBruns \élkswagen, Inc. \DILHR, 110 Ws.
each time an employee is injured while performing a task previously performed2sh319 328 N.W2d 886(Ct. App. 1982).
aregular basis that the injury was caused by a preexisting condition rather thawhenanemployee who witnessed an injury to another was an active work-related
employment. Pitsch vDILHR, 47 Ws. 2d 55176 N.W2d 390(1970). participantin thetragedy resulting nontraumatic psychic injury was compensable.

When a herniated disc was diagnosed within a few days after the claimeg injlijernationaHarvester vLIRC, 116 Wis. 2d 298341 N.W2d 721(Ct. App. 1983).
the evidence did not justify the departmerfinding that the employee did not meet The?2horseplay® rule barred recovery when the decedent jokingly placed his head
the burden of proof. Erickson WILHR, 49 Ws. 2d 14, 181 N.W2d 495(1970). insidea mold compressiomachine and accidentally started it. NigbobDiLHR,

The Departmenbf Industry Labor and Human Relations cannot divide liability 115Wis. 2d 606340 N.w2d 918(Ct. App. 1983).
for compensatiommong successive employers for tHe@s of successive injuries Affirmed. 120 Wis. 2d 375355 N.W2d 532(1984).
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102.03 WORKER'S COMPENSA TION Updated 15-16 Wis. Stats. 4

An employee injured by machinery manufactured by a corporation that hadlheexclusive remedy provision in sub. (2) does not bar a complainant whose claim
mergedwith the employer prior to the accident could recover in tort against tiecovered by workés compensation from pursuing an employment discrimination
employer under the 2dual persond8ctrine. Schweiner.\Hartford Accident & claimunder the Fair Employment Act, subch. Il of chl.1Byers vLIRC, 208 Wis.
IndemnityCo.120 Ws. 2d 344354 N.W2d 767(Ct. App. 1984). 2d 388 561 N.W2d 678(1997),95-2490.

Underthe 2positional risk® doctrine, the murder of an employg@ coemployee  An employee terminated for misrepresenting his or her medical condition while
off work premises was an injury arising out of employment. Applied Plastics, Ineceivingdisability benefits for a concededly work-related injury continues to be

v. LIRC, 121 Wis. 2d 271359 N.W2d 168(Ct. App. 1984). entitledto benefits. Brakebush Brothers, IncL\RC, 210 Ws. 2d 623563 N.W2d
Worker's compensation provides the exclusive remedy for injuries sustained as %@ (1997),95-2586.

resultof a company doctts negligence. Franke Durkee, 141 Ws. 2d 172413 A work-related injury that playsny role in a second injury is properly considered

N.W.2d 667 (Ct. App. 1987). a substantial factor in the reinjuryo find a work-related injury not a factor in a sec

Theadual persona® doctrine is adopted, replacing the adual capacity® doctrine. 08dinjury, it must be found that the claimant would havdesefi the same injury
3rd-party may recover from an employer oninen the employer has operated in ato the same extent, despite the first injuNew symptoms alone do not suggest an
distinctpersona as to the employee. HenninGeneral Motors Assembly43 Ws.  unrelatedsecond injury Lange vLIRC, 215 Wis. 2d 561573 N.W2d 856(Ct. App.
2d 1, 419 N.w2d 551(1988). 1997),97-0865.

The legal distinction between a corporation/employer aparmership/landlord ~ TheSeaman204 Ws. 157, loaned employee test is a 3-element test that is often
thatleased the factory to the corporation, although both entities were composethisicastbecause th&eamarcourt indicated that there are 4 2vital questions® that
the same individuals, eliminateithe partners' immunity as individuals under themustbe answered. The 3 elements are: 1) consent lmpioyee; 2) entry by the
exclusivity doctrine fomegligence in maintaining the leased premises. Couillard @mployeeupon work for thespecial employer; and 3) power of the special employer
Van Ess,152 Ws. 2d 62447 N.W2d 391(Ct. App. 1989). to control details of the work. The distinction between employee consent to perform

The injured employee, and nah injuring coemployee, must have been actingertainacts and consent to enter into a new employment relationship is important.
within the scope of employment at the time of injudgnson vEmployers Mutual Bornemanv. Corwyn Transport, Ltd219 Ws. 2d 346 580 N.W.2d 253(1998),

Casualty Co161 Ws. 2d 253468 N.w2d 1(1991). 96-2511. ] ) .
An assault under suli2) must be more than verbal; it must be physical. Jenson Undersub. (1) (f), there is a presumption that a travelling employee peréemes
v. Employers Mutual Casualty Cb61 Ws. 2d 253468 N.W2d 1(1991). vicesincidental to employment at all times on a trighe burden of proving a personal

. : deviationon the trip is on the party asserting the deviation. Recreational activities
A parent corporation can be liable as a 3rd-ptottfeasor to an employee of a seb be considereg a usiald Sropyer part ofq[he trip but do not always fit themre

sidiary when the parent negligently undertakes to render services to the subsid ; 5
thatthe parent should have recognized were necessattyef@rotection of the sob E%‘gl?_r;b%?%rmcinvdﬂg% ZFg-e?v\i/gvs\/ choﬁqﬁﬁg%%gg?ﬁgﬁ%ﬁg?{gg ggggf

(Si%lggs employees. Miller vBristol-Myers, 168 Ws. 2d 863485 N.w2d 31 employmentds given great weight deference. Whether any agedeyermination

A compromise of a work&s compensation claim based onadlegation that an Is given greﬁt WEngt dependﬁ Oﬂ Wheﬁher itlhgs exgerienct_erinfinterprgftigg a piallrticular
injury was job related precludéde claimant from pursuing a discrimination claim\sfjturf?ergfgirzmlin aﬂﬁgﬁv\:_gceré%a\?\g Zf;ﬁgggﬁ'xﬁmﬂg(q lfse
againsthe same employer on the theory thatitiigry was not job related. Marson 1998),98-0734 p ’ ’ ’ ' - AP
v-LIRC, 178 Ws. 2d 118, 593 .N'WZd 582(Ct. App. 1993). : A compensable injury must arise out of employment, witfdrs to the causal ogi

A coemployee of the plaintiivho closed aocaﬂoor on the plaintifs hand was not - 4in of the injury and occur while the employee performs a service growing out of and
engagedn the ®operation of a motor vehicle® under sub. (2). Hal@mmerlee178  incidentalto employment, which refers to the time, place, and circumstances of the
Wis. 2d 417504 N.W2d 41 (Ct. App. 1993). ) injury. Ide v LIRC, 224 Ws. 2d 159589 N.W2d 363(1999),97-1649.

A corporations president who purchased and leased a machine to the corporatiofatentionalharm to an employee is an 2accident @ subject to this chapter if caused
asan individual held a dual persona and was subject to tort liaféych vOfficine by acts of a coemployee, but not if caused by acts of an employentionally self-
Curioni, S.PA. 179 Ws. 2d 539508 N.W2d 12(Ct. App. 1993). inflicted injury is not subject to this chaptéut death by suicide is not necessarily

This section does not bar an employee from seeking arbitration under a collectiveéentionally self-inflicted® and is subject to this chapter if the suicide results from
bargainingagreement to determine whether termination following an injury violateslwork-related injurywithout an independent intervening cause. CobApogee,
theagreement.This section only excludes tort actions for injuries covered by the afitic. 225 Wis. 2d 815593 N.W2d 921(Ct. App. 1999)97-3817.

Countyof Lacrosse WWERC,182 Ws. 2d 15513 N.W2d 708(1994). Sub.(1) () does not establish a bright line rule that if a travelling employee stays

A contract 2made in thistate® under sub. (5) (b) is determined by where the contagyer past theconclusion of a business part of a trip, there is a personal deviation. An
wasaccepted. A contraeccepted by telephone is made where the acceptor speaksployeds not required to seek immediate seclusion in a hotelcaraiain away
Hortonv. Haddow 186 Ws. 2d 174519 N.W2d 736(Ct. App. 1994). from human beings at the risk of being de with deviating from employment.

Settlementof an employes' workets compensatiomlaim for a work related WisconsinElectric Power Co. MLIRC, 226 Ws. 2d 778595 N.W2d 23(1999),
injury precluded the assertion of the emplogesaim that she was entitled to leave97-2747. ) o o )
for the injury under the Family Medical Leave Act, s. 103.10. Fin&IVHR, 186 Injuriesdid not arise out of employment when the injured party was injured while
Wis. 2d 187519 N.W2d 731(Ct. App. 1994). collecting a paycheck as a matter of personal convenience. SetR€Cy2000 WI

Employerpayment of travel expenses does not alone render commuting a par‘P‘BP 11,232 Wis. 2d,519606 N.W2d 175 99-0123. .
employmentsubject to coverage. When travel is a substantial part of employmenf\n émployees claim under s. 134.01 against fellow employees for injury toceepu
andthe employer provides a vehicle under its control and pays costs, coverage flgnand profession was preempted by this section. Mudroviiote,2000 WI
betriggered. Doering.\LIRC, 187 Wis. 2d 471523N.W.2d 142(Ct. App. 1994). App 174 238 Wss. 2d 162617 N.W2d 242 99-1410. o

Whetherphysical contact of a sexual nature was an assault by a coemployee ndtV/as reasonable for the Labor and Industry Review Commission to hold that an
subjectto the exclusive remedy provision of sub. (2) is a question of fact. A reas&Ployeenad temporarily abandoned his job and was not performing servioes inci
ablejuror could conclude thaexual conduct could be sdefsive that a reasonable aﬁgﬁ!g’ﬂ%‘?gﬂ’mﬁg d?gtcéer::gg.ﬂggt E,‘\:I)a;-n"é’)??;;‘;éegtag Vg?r:g%;%ee;onseek medical

erson would have understood that physical injury such as loss ofveggptloss, h et
gr ulcers was substantially certain t’?) %,OHO\M/EJSt éend MutualnsurancgtCo..v intendingto return. Fry v. LIRC, 2000 WI App 239239 Ws. 2d 574620 N.w2d
Berger,192 Ws. 2d 743531 N.W2d 636(CL. App. 1995). 448%33-?;25. (2), recovery of compensation is the exclusive remedy against@ work

An employees claims of defamation by an employer are preempted byetbi®n. . ) TR "

Claims for tortious interference with contract are not for injuries coverébyorkce 'S COmpensatioarrier and the carrieragents. \Aistrom v Gallagher Bassett Ser

er's compensation act and aret precluded. Ifv. F & M Banks, 193 Ws. 2d 439 ViceS:Inc. 2000 W1 App 247239 Ws. 2d 473620 N.w2d 22300-1334.
534N.W.2d 877(Ct. App. 1995).  Whethera traveling employes'multiple drinks at a tavern was a deviation was

R ’ . irrelevantwhen the employee was injured while engaged in adateeasonably nee
Nothingin this chapter precludes an employer from agreeing with employeesetgs‘,jw[o living. Underps. :)L/02.5&i:|toxjication does n%t%efeat a Woﬂecompgnsm

continue salaries for injured workers in excess of wékessmpensatiotenefits. . : h :
Excesspayments are not workercompensation and may be conditioned on theep 8%3,?,'%8“5 f;%ds c;%ai%atzg 4b§n$gg. lgg g’%a_%es%utual Insurance Cd.arsen,

Kes algggggnent. City of Milwaukee BILHR, 193 Ws. 2d 626534 N.w2d 903(Ct. Underthe private errand doctrine, if a person in authority over the employee asks
pp. 1995). . . . . ) the employee to perform a service for the personal benefit of the employer or the
A waiver of employer immunity from suit under this section mayriaele by an  gmpjoyee’ssuperior and the employee is injured while performing the task, the injury
expressagreement of indemnification. - Schautiest Bend Mutuall95 Ws. 2d  gre\y out of and was incidental to employment unless the request is clearly weautho
181,536 N.W2d 123(Ct. App. 1995)94-2174. fized. Begel vLIRC, 2001 WI App 134246 Ws. 2d345 631 N.W2d 22000-1875,
_If an employer injures an employt®ough intentional sexual harassment, the ynderthe adual persona® doctrine, the empldgesecond role must be so umere
injury is not an accidentnder sub. (1) (e) and not subject to the exclusivity provisiopitedto its role as an employer that it constitutes a separate legal person. St. Paul Fire
of sub. (2). Lentz.vYoung,195 Ws. 2d 457536 N.W2d 451(Ct. App.1995), g Marine Insurance Co. Keltgen,2003 WI App 53260 Ws. 2d 523659 N.W2d
94-3335. 906, 02-1249,

An employee must prove unusual stress in order to receive benefits for a nervougthenone company was the injured emplogesnployer orthe date of the injury
disability that resulted from emotional stresdilwaukee v LIRC,205 Ws. 2d 255 butanother company contracted to become the employer retroactive to a date prior
556 N.W.2d 340(Ct. App. 1996)95-0541. to the injury the formerand its insurer were the responsible for providing benefits

An attack that occurs during employment arising from a personal relationsbép auniderthis chapter Epic Staf Managementinc. v LIRC, 2003 WI App 143266 Ws.
sidethe employment arises out of the employment if employment conditionistoe  2d 369 667 N.W2d 765 02-2310.
uteto the attack Emotional injury from harassing phone calls by an ex-spouse to the Underthe last exception in sub. (2), an employee who receives Werteame
employeeat her place of work, after her employer unwittingly gave out her phomensatiorbenefits may also file suit against a coemployee when a governmental unit
numberwas an injury in the course of employmentei$¥ v City of Milwaukee 208  is obligated to pay judgments against that employee pursuant to a colleaiziedsar
Wis. 2d 95 559 N.W2d 558(1997),94-0171 ing agreement or a local ordinance. KelleKraft,2003 WI App 212267 Ws. 2d

The elements of proof placed on a claimant alleging physical injury as asésulé444, 671 N.W2d 361 02-3377.
emotionalstress in thevorkplace requires that work activity precipitate, aggravate, A claim of negligenhiring, training, and supervision against an employer fooénju
or accelerate beyond normal progression a progressively deteriorating or degen@acaused by a sexual assault committed by a coemployee is precluded by tee exclu
tive condition. Unlike emotional injury from stress, showing 2unusual stress® is nsivity provision in sub. (2). This chaptempurpose, historynd application demoa
required. UPS v Lust,208 Wis. 2d 306560 N.W2d 301(Ct. App. 1997)96-0137.  stratethat the court is not a proper authority to create a public policy exception to the
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5 Updated 15-16 Wis. Stats. WORKER'S COMPENSA TION 102.04
exclusivity provision. Peterson YArlington Hospitality Stefng, Inc.2004 WI App  tion to pay judgments under s. 895.48ores v Goeman2013 WI App 10, 350 Ws.
199,276 Ws. 2d 746689 N.W2d 61, 03-2811. 2d 454, 839 N.W2d 409 12-2272.

A Labor and Industry Review Commissisn(LIRC) determination thaan Unders. 102.04 (2m), the employsé&employer® was the temporary help agency

employeewho sustained a knee injury while playing softball dungaid break thatthe defendant compensated for the empleysetvices. The exclusive remedy
perioddeserved workés compensation benefitgas reasonable. LIRC reasonablyprovisionunder sub. (2) therefore prohibited the emplayestate from bringing tort
relied upon a treatise that holds that recreational activities are within the courseslaimsagainst the temporary help agency but did not prohibiédtete from pursuing
employmentvhen they have gone on long enough to become an incident of eenpltyrt claims against the defendant and its insuir v West Bend Mutualnsurance
ment. E. C. Stybeg Engineering vLIRC, 2005 WIApp 20 278 Wis. 2d 540692 =~ Company2018 WI App 14380 Ws. 2d 138908 N.W2d 486 17-0142.
N.w.2d 322 04-1039. ) The exclusive remedgrovision does not bar a ship owner from asserting a right
A state session law that was never adoptethe common council or any other to indemnification against the employer of the injured worker even though he has
local legislative body as an ordinance, but was numbered and reprintedMitdbe beenpaid compensation. BagrowskiAmerican Export Isbrantsen Lines, 140
waukee City Charter because it was not a local ordinance under sub. (2). Kell¢t2d502(1971).
Kraft, 2005 WI App 102381 Wis. 2d 784698 N.W2d 843 04-1315. i Emotionaldistress injury due to sexual harassment was exclusively compensable
Whentwo employees, who each work feeparate temporary help agencies arginder this section. ZabkowiczWest Bend Co., DivDart Industries789 F2d 540
bothplaced withthe same client of the temporary help agencies, sub. (2) doesaeot RIDSE).
ventthe employee who is injurdgy the conduct of the other employee from suing \yhen 2 employeeisft their place of employment to fight each oftmeither was
the latter's temporanhelp agency und\% a tgeory re(spondeaé superiof\arr L 4ctingwithin the scope of employment. There was no cause of action against the
QPSCompanies2007 W1 App 14298 Ws. 2d 440728 N.W2d 39 06-0208. employerunder this chapter or tort agency law Johnson Mdondo, Inc125 F3d
The exception to coemployee immunity due to negligent operation of a vehiclejgg (1997).
sub.(2) must be narrowly construed. The distinction between operatiamaint®e ey jalharassment was an accident under sub. (1) (e) and subject to the exclusivity

nance or repairs should apply in the context of the exception. When the action updgtisionof sub. (2). Lentz,195 Wis. 2d 457 is distinguished. Hibben Nardone,
consideratioris undertaken to service or repair a vehicle, and the condition of thg7 34 480(1998).

vehicleis such that it could not then be driven on a public roadthayaction does f
f h : A 3rd-party was requiredo pay 95 percent of the damages even though only 25
not constitute operation of a motor vehicle. McNeiHansen2007 WI 56300 Wis. percenmegligent because an employer was shieliyesiib. (2). Schuldies Bervice

2d 358 731 N.W2d 273 05-0423. -
An injured employee was entitled to temporary total disability (TTD) benefits aﬁg/}achmeCo.MB F Supp. 196 (1976).

beingterminated for violating plant safety rules while assigned to light duty work The plaintiff was a special employee of a 3rd-party defendant and a 3rd-party
while within his healing period and without having regained the use of a hand. ionwas barred by the exclusivity provisions of this section. Simmoktias \ac
employeesufered a wage loss while his injury limited his ability to work, meeting“1éch. C0.493 E Supp. 10821980).

the statutory criteria for TTD. This chapter contains no exception to liability for an Althoughthe employer of an injured employee vi@snd to be at fault, a manutac
injured employee who is subsequently terminated, even for good cause. EmmfhRr who was also found to be at fault was not entitled to contribution from the
Foods,Inc. v LIRC, 2007 WI App 164303 Wis. 2d 771737 N.W2d 6Q 06-0729.  employer. Ladwig v Ermanco, Inc504 F Supp. 12241981).

Wisconsin'sworker's compensation jurisprudence clearly recognizasan in- Unauthorizedsexual touching did not constitute an assault intended to cause bod
stateinjury in the course of employment will give rise to coverage under the ady. harm under sub. (2). HrabakMarquip, Inc.798 E Supp. 5501992).

Whenan out-of-state employer sends an out-of-state employee tsdthsin and The exclusivity provision of the workercompensation act does not bar a claim
theemployee is injured or killed in Mtonsin in the course of employmentiséorce  for invasion of privacy under s. 895.50. Marindvandell Corpl F Supp. 2d 947
sin's act is applicable. Therefore, a coemployee has no liability for the employe€t998).

deathand the coemployesinsurers were properly dismissed from¢hse. Estate ~ Worker's Compensation Act Nbonger Protects Against Employment Discigeni
of Torres v Empire Fire andarine Insurance Compar3008 WI App 13,313 Ws.  nationClaims. Skinner Wis. Law March 1998.

2d 371, 756 N.w2d 662 07-1519.

Thenegligent operation of a motor vehicle exceptmthe exclusive remedy m® s ;
visionin sub. (2) did not apply to the incorrect placen@rd vehicle on a hoist for 102'0_4 Definition  of er_nployer : (1) The fOllOWI_ng shall
repairs. The alleged negligence here was the way the vehicle was positioned o€ @fastituteemployers subject tthe provisions of this chapter
hoist, which is independent of how the vehicle was operated. Under any definitigfithin the meaning of .02.03
of operation, the defendastmanipulatiorof or control over the vehicle, its masee o .
ment,or its instruments wasot negligent in and of itself. Kueh! 8entry Select (a) The state and each local governmental unit in this state.

InsuranceCompany2009 WI App 38316 Ws. 2d 506765 N.W2d 860 08-1681.
When an employee was required to report to a job site not owned or controllegabg(b) L Every person who usua"y employs 3 or more employees

the employer to render services to a customer and the making of the journey wad@btservices performed in this state, whether inam@ore trades,

partof the service for which the employees paid, there was nothing to distinguishhusinessesprofessions, or occupations, and whether in @ne

theemployees regular commute to work from that of any employees who leave thfgﬁore locations

hometo travelto their place of employment where the workday begins. Th '

gmplct))ye(:f)/vg)s not abtravelinghe_zmployee ur&der Su?n%;)el(lff)t r;I'he trgv_elzl contemplated 2. Every person who usually employs less than 3 employees,
y sub. must be something more and somethi than a daily commute i ; ;

to or from work at an established job site. McR&Rorta Painting, In€009 WIApp providedthe person_has paid Wages.Of $.500 or more in anycealen

89, 320 Wis. 2d 178769 N.W2d 74 08-1946. dar quarter for services performed in this staguch employer

~ UnderJenson161 Ws. 2d 253the tort of intentional infliction of mental distress shall become subject on the 10th day of the month next succeeding

is barred by the exclusivity provision of theoter's Compensation Act. Thkenson chqu arter

court did not make or discuss the distinction between acts that occurred durﬂd

employment and after termination. Farady-SultzeAurora Medical Center of 3. This paragraph shall not apply to farmers or farm labor
OshkoshJnc. 2010 WI App 99327 Wis. 2d 1.0, 787 N.W2d 433 09-2429. . .
Sub.(1) (d) exists to prevent fraud in the system, i.e., a deliberately infiitest (c) Every person engaged in farming who on any 20 consecu

for the purpose of recovering workecompensation benefits. It did not applyen  tive or nonconsecutive days during a calendar year employs 6 or

the claimantsufiered injuries while performing cake decorating when the claimal i i i
wasasked to do so by her superiors, despite the fact that the employer was awa?r@%*’eemployees’ whether in one or more locations. The gEovi

medical restrictions prohibiting that activitick'n Save Roundg v. LIRC, 2010 smnspf this chapter shall apptp such employer 10 days after the
WI App 13Q 329 Wis. 2d 674791 N.W2d 216 09-2594. twentiethsuch day
Thekey to the application of the 2well-being activity® exclusion undeb. (1) (c) - .
3. is whether the employee was being compensated for engaging in his or heDempon(d) Every joint venture electing under1€2.28 (2) (ajo be
er's business at the time of the injuryif the employer was compensating thean employer
employeewhen thenjury occurred, it is the employsracknowledgement that the B
employeewas engaged in the employebusiness arithe exception does not apply (e) Every perSO"Q WhOI’T_] pars(a) to (d) are not appl_lcable,
City of Kenosha vLIRC, 2011 WI App 51 332 Ws. 2d 448 797 N.W2d 885 who has any person in service under any contract of hire, express
10-0883. or implied, oral or written, and who, at or prior to the timehaf

Post-terminationdefamation by an employerrist covered by this chapter and is: _: B : :
not subject to the exclusive remedy provision. Andersdétebert2011 WI App 56 injury to the employee for which compensation may be claimed,

332Wis. 2d 432798 N.W2d 27510-1992. ' _shall,as provided in s102.05 have elected to become subject to
Belcaus?ﬁn mJuIred_ employ%e entered into a Comgm(f;)'se aglr%emetﬂt with ise provisionsof this chapterand who shall not, prior to such aeci

employer,the exclusive remedy provision under sub. preciudes the Injur . H

employeefrom bringing a subsequent negligence action against a fellow emplo; nt,have efected a withdrawal of such election.

for the injuries that were the subject of the work@ompensation claim. Martine (2) Exceptwith respect to a partner or member electing under

v. Williams, 2011 WI App 68 333 Ws. 2d 203799 N.W2d 449 10-1426. : - S
Thelogical corollary to sub. (1) (c) 3. is that an employee is performing servicgs 102.075 members of partnerships or limited liability comm

growing out of and incidental to employment if the employégury occurs while  paniesshall not be counteais employees. Except as provided in
participating in a well-being program, event, or activity thatévoluntary or for s, 102.07 (5) (a)a persorunder contract of hire for the perfer

which the employee is receiving compensation. An employee who was performj : . . L
push-upsat his residence in preparation for a mandatory fitness test, for which e nceof any service for any employer subject to this section is not

pay could be awarded for excellence and discipline imposed for failure, wasceeadtt® employer of any other person witispect to that service, and
ably found to be acting in the course of his employment and entitleehtefits. City  thatother person shall, with respecthat service, be an employee

of fappleton Police Department LIRC, 2012 W1 App 50340 Ws. 2d 720813 o1y of the employer for whom the service is being performed.

While s. 895.46 (1) (a) requires governments to pay judgments taken against theif2m) A temporary help agency is the employer of an

officers and employees for liability incurred thougle performance of theirfafial ;
duties,the statute is not encompassed within the language of sub. (2)co@ime employeeWhom the temporary help agency has placed with or

ployeeexception of sub. (2) specifically eliminated a local governmensuwiitigae  leasedto another employer that compensates the tempbedpy
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102.04 WORKER'S COMPENSA TION Updated 15-16 Wis. Stats. 6

agencyfor the employea' services.A temporary help agency is 102.05 Election by employer , withdrawal. (1) An
liable under s102.03for all compensation and other paymentemployerwho has had no employee at any time within a coaginu
payableunder this chapter to or with respect to that employeaysperiod of 2 years shall be deemed to hafecfdwithdrawal,
including any payments required underl2.16 (3) 102.18 (1) which shall be dective on thelast day of such period. An
(b) 3.0r(bp), 102.22 (1)102.35 (3)102.57 or102.6Q0 Except employerwho has not usually employed 3 employees andhako
aspermitted under s102.29 a temporary help agency may nonot paid wages of at least $500 for employment in this state in
seekor receive reimbursemefitom another employer for any every calendar quarter in a calendar year may file a withdrawal
paymentsnade as a result of that liability noticewith the department, which withdrawal shiake efect 30

(2r) Forpurposes of thishaptera franchisqgras defined in6  daysafter the date of such filing or at sueker date as is specified
CFR436.1(k), is not considered to be an employer of a franchisé@,the notice. If an employer who is subject to this chapter only
asdefined in16 CFR 436.1i), or ofan employee of a franchisee becausehe employer elected to become subject to this chapter
unlessany of the following applies: undersub.(2) cancels or terminates his or her contract for the

(a) The franchisor has agreed in writing to assume that rof@Suranceof compensation under this chaptfrat employer is
(b) The franchisor has been foubg the department or the %]eemedo have dected withdrawal, which shdlle efective on

division to have exercised a type or degree of control ovdrahes the day after the contract is canceleo_l or terminated. .
chiseeor the franchises’employees that isot customarily exee __(2) Any employer who shall enter into a contract for the iesur

cisedby a franchisor for the purpose of protecting the franchiso@Nce of compensation, or against liability therefahall be
trlademyarksand blrand. purp P "o I deemedthereby to have elected to accept phevisions of this

(3) As used in this chapter 2farming® means the operation §E
farm premises owned or rented by the operatbarm premises®
meansareas used for operations herein set forth, but does . - P .
includeother areas, greenhouses or other similar structures un ﬁtgrrarlnwsnc;;tthheeprgg%)l/il;ck;oil%;tg)?nsshmagl) remain in forgatil
used principally for the production of food and farm plants. p- i ) .
aFarmer®means any person engaged in farming as defined.c®©per(3) Any personengaged in farming who has become subject
ation of farm premises shall leemed to be the planting andceult© this chapter may withdraw by filing with the department a
tivating of the soil thereof; theaising and harvesting of agei notice of withdrawal, if the person has not employed 6 or more
cultural, horticultural or arboricultural crogiereon; the raising, employeesas defined by €.02.07 (5)on 20 or more days during
breeding,tending, training and management of livestdoées, the current or previous calendar yeeSL_Jch withdrawal shall be
poultry, fur-bearing animals, wildlife oaquatic life, or their prazt effective30 days after the date of receipt by the department, or at
ucts, thereon; the processing, drying, packing, packaging,@eéychlater date asis ;pecmed in the notice. Such person may again
ing, grading, storingdelivering to storage, to market or to a carrip€comesubject to this chapter as provided byG2.04 (1) (cand
for transportation to market, distributing directly to consumers torv: 1983 a. 98,31 1993 &, 81492 1999 & 14
marketmgany of the above-named CommOdmesj SUbStant.w'”y Arl15igjrl¥fed work%r who never h:d ir%div%uals ina'bis'.vice as employees and did
of which have been planted produced thereon; the clearing ofot otherwise fuffill the statutory definition of an employer was not an employer
such premises and tisalvagingof timber and management andbecausée had parachuted a workecompensation policyLloyd Frank Logging
useof wood lots thereon, but not including logging, lumbexng V- Healy 2007 Wi App 249306 Wis. 2d 385742 N.W2d 337 07-0692
wood cutting operationsinless conducted as an accessory to oth T
farming opgraﬁons,‘[he managing, conserving, improvriyng anoﬁgz'06 Joint liability of employer and contractor . An
maintaining of such premises or the tools, equipmamtd employershall be liable for compensation to an employee of a
improvementshereon andhe exchange of labaservices or the contractoror subcontractor under tleenployer who is not subject

exchangef use ofequipment with other farmers in pursuing sucff. this chapteror who has not complied with tieenditions of s.
activities. The operation for not to exce@ days during any @@ 02-28(2) in any case where such employer would have been
endaryear by any person deriving the perssiprincipal income liable for compensation if such employee had been working
from farming, of farm machinery in performing farming servicedirectly for the employerincluding also work in the erection,
for other farmers for a consideration other than exchange of laBgfration,repairor demolition of improvements or of fixtures
shall be deemed farming. Operation of such premises shall fPnPremises of such employer which are used detased in
deemedo include also any other activities commonly considerdf€operations of such employeFhe contractor or subcontractor

to be farming whether conducted on of sich premises by the ! subject to this chapteshall also be liable for such compemsa
farm operator tion, but the employee shatiot recover compensation for the

History: 1975 c. 1991983 a. 981989 a. 641993 a. 12 1997 a. 3810994, 9 Sameinjury from more than one party The employer who
2001a. 37 2005 a. 1722007 a. 202009 a. 2062015 a. 180203 becomediable for and pays such compensation may recover the

When an employee simultaneously performs service é&ngloyers under their samefrom such contractoisubcontractor oother employer for

joint control and the service for each is the same or closely related, both emplo : : e ;
areliable for workels compensation. Insurance Co. of North AmeridalHR 45 Xffomthe employee was worklng at the time of the Injury if such

Wis. 2d 361 173 N.w2d 192(1970). contractor,subcontractoor other employer was an employer as
Wisconsins workets compensation jurisprudence clearly recognizes that an igefinedin s.102.04 This section does not apply to injuries oceur

stateinjury in the course of employment will give rise to coverage under the a : . .
Whenan out-of-state employer sends an out-of-state employee tsddhsin and f ng on or after the first day of the first July beginning after the day

theemployee is injured or killed in tonsin in the course of employmentsgoree  thatthe secretary files the certificate undetG2.80 (3) (a)except

sin's act is applicable. Therefore, a coemployee has no liability for the emgoyeghatif the secretary files the certificate undet®2.80 (3) (ag)his
deathand the coemployeeinsurers were properly dismissed fromc¢hee. Estate

of Torres v Empire Fire andarine Insurance Compar008 WI App 13,313 Ws. SeCtiondo_e_S aPD'Y to clair_n_s for compensation filed on or after the

2d 371, 756 N.W2d 662 07-1519. datespecified in that certificate.

of 8 Core G for 2 Semvics rodient e the long-{orm Suppbrt comramions ~ HISO: 1975 C. 14B.54 1975 c. 1991989 a. 641995 a. 17.

waiverprggram under s. 46 2710"1 County of Barror? \Labor apnF:j Industmew A 2contractor under the employer® is one who regularly furnishes to a principal

Commission2010 Wi Abp '149330 Ws. 2d 203792' N.W2d 584 09-1845, employer materials or services that are integrally related triiseed product or
Using dictionary definitions of ausualfy" in sub. (1) (t;) 1. an aemployerb is merserwceprowded by that principal employeGreen Bay Packaging, Inc.RILHR,

sonwho ordinarily customarily or habitually employs 3 or more employees or who72 Wis. 2d ,26 240 N'V\fd 422(1976). o . . ) )

moreoftenthan not employs 3 or more employees. Noydeggressive Metals, Inc. . A franchisee was a 2contractor under® a franchisor witignmeaning of this ses

2016WI App 58 371 Ws. 2d 548885 N.W2d 150 14-2143, tion. Maryland Casualty Co. WILHR, 77 Wis. 2d 472253 N.W2d 228(1977).
Undersub. (2m), the employes?employer® was the temporary help agency that Liability of principal employer for injuries to employees of his contractors @esub

the defendant compensatéat the employes'services. The exclusive remedy poevi contractors.1977 WLR 185.

sionunder s. 102.03 (2) therefore prohibited the emplsyestate from bringing tort

claimsagainst the temporary help agency but did not prohibéstee from pursuing : a o ; i

tort claims against the defendant and its insur v West Bend Mutualnsurance 102.07 Employee defined. Employee as used in this

Company2018 WI App 14380 Ws. 2d 138908 N.W2d 486 17-0142. chaptermeans:

apter,and such election shall include farm laborers, domestic
rvantsand employees not in the course of a trade, business, pro
essionor occupation of the employer if such intent is shown by
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7 Updated 15-16 Wis. Stats. WORKER'S COMPENSA TION 102.07

(1) (a) Every person, including all fidials, in the service of blood or by adoption, or as spouses, brothers, sisters, uncles,
the state, or of any local governmentalit in this state, whether aunts,cousinssons-in-law, daughters-in-law fathers-in-law,
electedor under any appointment or contract of hire, expoess mothers-in-law, brothers-in-law or sisters-in-law of such lineal
implied, and whethea resident of the state or employed or injuredncestor®r lineal descendants.
within or without the state. The state and any local governmental(d) A member of a religious sect is not considered to be an

unit may require a bond from a contractor to protect the stateefiployeeof a farmer if the conditions specified in1€2.28 (3)
local governmental unit against compensation to employees of {B§ have been satisfied with respect to that member
contractoror to employees of a subcontractor under the camtrac (7) (a) Every member of a volunteer fire company or fire
tor. This paragraph does not apply beginromgthe first day of yepartmenbrganized under ct213 a legally oganized rescue
thefirst July beginning after theay that the secretary files the@er g a4 or a legally oganized diving team is considered to be an
tificate under s102.80 (3) (a)except that if the secretary files theemployeeof that companydepartment, squad, or team. Every
certificateunder $102.80 (3) (ag}his paragraph does apply t0yemperof a companydepartment, squad, or team descriied
claimsfor compensation filed on or after the date specified in thgfig paragraphwhile serving as an auxiliary policefigkr at an
certificate. , _ o _ emergencyis also considered to be an employee of¢batpany

(b) Every person, including all fi¢ials, in the service of the departmentsquad, or teamlf a companydepartment, squad, or
state,or of any local governmental unit in this state, whethegamdescribed in this paragraph has not insured its liability for
electedor under any appointment or contract of hire, expoess compensatiorio its employees, the political subdivision within
implied, and whethea resident of the state or employed or injureghich that companydepartment, squad, or team wagamized
within or without the state. This paragraph first applies on the figiall be liable for that compensation.
day of the first July beginning after the day that the secretary files (b) The department may issue an order undsdz31 (1) (b)
the certificate under sL02.80 (3) (a)except that if the secretary permittingthe countywithin which a volunteer fire company or
files the certificate under 402.80 (3) (ag}his paragraph does o department granized under ct213, a legally oganized rese
applyto claims for compensation filed on or after the date spegl;esquad, an ambulance service providerdefined in £56.01
fied in that certificate. (3), or a legally ayanized diving team is ganized to assunfall

(2) Any peace dfcer shallbe considered an employee whildiability for the compensation provided under this chapter of all
engagedn the enforcement of peace or in the pursuit and captwlunteermembers of that compargepartment, squagrovider
of those chagyed with crime. or team.

(3) Nothingin this chapteprevents a local governmental unit Cross-reference: See also DWD 80.3Q Wis. adm. code.
from paying a teachepolice oficer, fire fighter or any other (7m) An employee, voluntegor member of an emgency
employeehis or her full salary during a period of disabijlinor managemenprogram is considered an employee for purposes of
interfereswith any pension fund, nor prevents payment to tis chapter as provided in323.4Q amember of a regional enuer
teacherpolice oficer, fire fighter, or any other employee from agency response team who is acting under a contract under s.
pensionfund. 323.70(2) is considered an employee of the sfatepurposes of

(4) (a) Every person in the service of another under anyecdll’i“s chapter as provided in323.70 (5)and a practitioner is cos
tract of hire, express or implied, all helpeasid assistants of S|deredan employee of thstate for purposes of this chapter as
employees,whether paid by the employer or employee, #rovidedins.257.03
employedwith the knowledge, actual or constructive, of the (8) (a) Except as provided in paf®) and(bm), every indee
employer,including minors, who shall have the same power ¢endentontractor is, for the purpose of this chapgeremployee
contractingas adult employees, but not including the followingpf any employer under this chapter for whom he or sheri®rmee

1. Domestic servants. ing service in the course of the trade, business, profession @eoccu

2. Any person whose employment is not in the course 01pgt|onof Su?h employer at the time O_f the injury
trade,business, profession or occupatiortte employerunless (b)) An independent contractor is not an employee of an
asto any of said classetie employer has elected to include thengmployerfor whom the independent contractor performs work or

(b) Par(a) 2.shallnot operate to exclude an employee who servicesif the independent contractoreets all of the following

S i
employments in the course of any trade, business, profession (S(?ndltlons.

occupationof the employerhowever casual, unusual, desultory 1 Maintains a separate business with his or heraffige,
or isolated the employks trade, business, profession or occap£duipmentmaterials and other facilities. S
tion may be. 2. Holds or has applied for a federal employer identification
(4m) For the purpose of determining the number of emﬁk)gumberwith the federainternal revenue service or has filed besi
eesto be counted under 502.04 (1) (b)but for no other purpose, N€SSr self-employment income tax returns with the federal aeter
amember of a religious sect is not considered to be an emplog@gevenue service based on that work or service in the previous
if the conditionspecified in s102.28 (3) (bhave been satisfied Y&ar: 3 _
with respect to that member 3. Operates under contracts to perform specific services or
(5) Forthe purpose of determining the number of employe¥&rK for specific amounts of money and under whichikiepere
to be counted under $02.04 (1) (c)but for noother purpose, the dentcontractor controlthe means of performing the services or
following definitions shall apply: work. _ _
(a) Farmers or their employees working on an exchange basis 4. Incurs the main expenses related to the service or work that
shallnot be deemed employees of a farmer to whom their labof'€ OF She performs under contract. _
furnishedin exchange. 5. Is responsible for the satisfactory completion of work or
(b) The parents, spouse, child, brothsister son-in-law serviceghat he or she contracts to perform and is liable for eefail

daughter-in-law, father-in-law, mother-in-law, brother-in-law, ~ Uré to complete the work or service. _
or sister-in-law of a farmer shall not be deemed the farmer 6. Receives compensation for work or service _perfo_rmed
employees. undera contract on a commission or per jmbcompetitive bid

(c) A shareholder-employee of a family farm corporation shaff2sisand not on any other basis.
be deemed a 3farmer® for purposes of this chapter and shall not be 7. May realize a profit or stér aloss under contracts to per
deemedan employee of a farmeiA 2family farm corporation® form work or service.
meansa corporation engaged fiarming all of whose shareholders 8. Hascontinuing or recurring business liabilities or obtiga
arerelated as lineal ancestors or lineal descendants, whethetibgs.
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102.07 WORKER'S COMPENSA TION Updated 15-16 Wis. Stats. 8

9. The success or failure of the independent contfadboiste thatis providing the work training or work experience or who is
nessdepends on the relationship of business receipts to expemdit otherwise receiving compensation on which a wdskewnoe
tures. pensatiorcarrier could assess premiums that employerfis an

(bm) A real estatéroker or salesperson who is excluded undé@mployeeof a school district, private school, or institution of
s.452.38is not an employee of a firm, as defined i#52.01 (4w) highereducation that elects unden§2.077to name the student
for whom the real estat@roker or salesperson performs servicegsits employee.
unlessthe firm elects under $02.078to name the real estaigoe (13) A juvenile performing uncompensated communityoser
ker or salesperson as its employee. vice work as a result of a deferred prosecution agreement under

(c) The division may not admit in evidence agte or federal S.938.245 a consent decree unde®88.32or anorder under s.
law, regulation, or document granting operating authoty 938.34is an employee of the county in whittte court ordering
license when determining whether an independent contracia® community service work is located. No compensation may be
meetsthe conditions specified in pgb) 1.or 3. paidto that employee falemporary disability during the healing

(8m) An employerwho is subject to this chapter is not aPeriod.
employeeof anotheremployer for whom the first employer per  (14) An adult performing uncompensated commusityvice
formswork or service in the course of the other empleyade, work under s304.062 943.017(3), 971.3§ 973.03 (3) 973.05
businessprofession or occupation. 3), 973.090r973.10 (1rr_1)_'s an employeef the county in wh_ich

(9) Membersof the nationalguard and state defense forcethedistrict attorney requiring or the court ordering toenmunity
whenon state active duty under direction of appropriate authori&erwcework is located or in which the place of assignment under
butonly in case federal laws, rules or regulations provide naobee304.0620r 973.10 (1m)s located. No compensation may be
fits substantially equivalent to those provided in this chapter Paidto that employee faemporary disability during the healing

(10) Furtherto efectuate the policy of the state that the lpend@©10d- , ,
fits of this chapter shall extend and be granted to employéles in _(15) A sole proprietor or partner or member electing under s.
serviceof the state, or of any local governmental unit in this statt92.075is an employee.
onthe samévasis, in the same manpender the same conditions, (16) An inmate participating in a wonlelease program under
andwith like right of recovery as in the case of employees akpes. 303.065 (2)or in the transitional employment program is an
sons firms, or private corporations, any question whether amgp@mployeeof any employer under this chapter for whom he or she
sonis an employee under this chapter shall be governed by amgderforming service at the time of the injury
determinedunder the samstandards, considerations, and rules of (17) A prisoner of a county jail who is assigned to a work
decision in all cases under sufis.to(9). Any statute, ordinance, campunder s303.10is not an employee of the countycmunties
or rule that may betherwise applicable to the classes of emmoyroviding the work camp while the prisoner is working under s.
eesenumerated in sulfl) shall not be controlling in deciding 303.10(3).
whetherany person is aemployee for the purposes of this c&p  (17g) A state employee who is on a leave of absence granted
ter. . unders. 230.35 (3) (e}o provide services to the American Red
(11) Thedepartment may by rule prescriblasses of volu® Crossin aparticular disaster is not an employee of the state for the
teerworkers who mayat the election of the person for whom theyurposesf this chapter during the periaawhich he or she is on
serviceis being performed, be deemed to be employees for i@ |eave of absence, unless one of the following occurs:
purposesf this chapter Election shall be by endorsement upon 5y The American Red Cross specifiesitswritten request
the worker's compensation insurance policy with written noticg,qers.230.35 (3) (e) 2. dhat a unit of government in this state
to thedepartment. In the case of an employer exempt fromaAS| 1o esting the assistance of the American Red Cross raitiee
ing liability, election shall be by written notice to the departmen cular disaster and thetate employee during the leave of absence

The department shall by rule prescribe the means and mannepifigesservices related to assisting the unit of government.
which notice of election by the employertsbe provided to the (b) The American Red Cross specifies in its writtequest

volunteerworkers. . ;
. ) unders.230.35 (3) (e) 2. dhat it has beerequested to provide
(11m) Subjectto sub(11), a volunteer for a nonprofit gace gistanceutside of this state in a particular disaster and there

nizationdescribedn sectiorb01 (c) of the internal revenue code gy iqtshetween the state of ig¢onsin and the state in which the
as defined in s/1.01 (6) thatis exempt or eligible for exemption gopicesare to be provided a mutual aid agreement, entered into
from federal income taxation under secti&fi (a) of the internal by the governarwhich specifies that the state ofisttonsin and

.revlenuecod(i wr}o receives frt?]m tthhat non?rofilgantiz?tlipn NONE  tho other state may assist each other in the event of a diaaster
inal payments of money or other things of value totalingmare  \hich contains provisions addressing workecompensation

than$10 per week is not considered to be an employee of tha NI\ eragefor the employees of the other state who provide services
profit organization for purposes of this chapter in Wisconsin.

(12) A studentin a technicabllege district while, as a part of (17m) A participant in a trial employmentatch program job

atraining program, he @he is engaged in performing services for - :
which a school aganized under cl8 collects a fee or is engagegunders' 49.147 (3)is an employee of any employer under this

in producing a product sold by such a scheain employee of that g??ﬁéﬁgﬂr\ghom theparticipant is performing service at the time
school.

. o (18) A participant in a community service job undet$.147
(12”2 (@) Inthis subsection: . ______ (4 oratransitional placement unde#8.147 (5)is an employee
1. Anstitution of higher education® means awstitution of'the Wsconsin works agencys defined under 49.001 (9) for
within the University of isconsinSystem, a technical college, ahe purposes of thishapterexcept to the extent that the person for
tribally controlled collegeontrolled by an Indian tribe that hasynomthe participant is performing work provides wotkaronte
electedunder s102.05 (2)to become subject to this chaptar pensatiorcoverage.
schoolapproved undes.440.52 or a private, nonprofit institution (20) An individual who is performing servicder a person

of higher education located in this state. AR A . : " ;
) ) : . participatingin the self-directed servicesption, as defined in s.

2. @private school® hathe meaning given in 815.001 (3r)  46.2897(1), for a person receiving long-term care benefits under

3. @Public school® means a school described #15.01 (1) 5.46.2746.275 or46.277or under any childres'long-term supe

(b) A student of a public school, a private school, or an iwstitport waiver program on a self-directed basis, or for a person
tion of higher education, whillee or she is engaged in performingeceivingthe Family Care benefit, as defined id48.2805 (4)or
servicesas part of a school work training, work experience, drenefitsunder the FamilfCare Partnership program, as described
work study program, and who et on the payroll of an employerin s.49.496 (1) (bk) 3.on a self-directed basis and who does not
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9 Updated 15-16 Wis. Stats. WORKER'S COMPENSA TION 102.08

otherwisehave workels compensation coverage for thosessemining whether the corporation is an employer urgd&02.04 (1)
vicesis considered to be an employee of the etitigy is provide (b).
ing financial management services for that person. (2) If a corporation has not more than 10 stockholders, not

History: 1975 c. 14%.54; 1975 c. 2241977 c. 291979 c. 2781981 c. 3251983 i i
a.27,98,; 1985 a. 2983, 135, 1985 a. 15(.4; 1985 a. 176332 1987 a. 631989 morethan 2 dficers and no other employees and is not otherwise

a.31 64,35 1993 a. 1681, 112, 399, 1995 a. 2477, 96, 117, 225 281, 289, 417.  requiredunder this chapter to have a policy of wotkeconee

1997a. 3538, 118 1999 a. 14162 2001 a. 372005 a. 962007 a. 1302009 a. 28 ~ pensatiorinsurance, an t€er of that corporation who elects not

42A2§8Ci00ﬂ r?érlzf]g?;ﬁ :ﬁigzgtlgni: d5$]18r(,1e§5§ giinzqgﬁafimk,ng wrea 10 be subject to this chapter stk a notice of that election with
u WI Wi u | injuri | |

while in the process of repairing his truck was properly found usuler(8) to be a t_he quanment On, a form approvz_ad bY the depa_rtment. Theeelec

statutoryemployee of the company at the time of his injury although he was ar indion is efective until the dicer rescinds it by notifying the depaat

pendentontractor who worked exclusively for the trucking company under a leaggentin writing.

agreement.Employers Mutual Liability Insurance Ca.DILHR, 52 Wis. 2d 515 . .
190N.W.2d 907(1971). History: 1985 a. 831987 a. 15, 179, 1989 a. 641991 a. 851997 a. 38

Therewas no employment whemaember of an ganization borrowed a refriger . N .
ated truck from a packing company for use at a picnic and was injuredetaming  102.077  Election by school district or private school.
it. Kress Packing Co. Kottwitz, 61 Wis. 2d 175212 N.W2d 97(1973). (1) A school district, private school, or institution of higleeltoe

Nothingin this chapter precludes an employer from agreeing with employee i i m i
continue salaries for injured workers in excess of w@kampensatiotenefits. Sdatlonmay elect to name as its emplo PUrposes of this chap

Excesspayments are not workercompensation and may be conditioned on thespaf€! & StUd_ent described ink02.07 (12m) (bpy an endorsement
ties' agreement. City of Milwaukee RILHR, 193 Ws. 2d 626534 N.w2d 903(Ct.  onits policy ofworker's compensation insurance ibthe school

App. 1995). P : X I . . .
Sub.(8) (b) supplants the common law and provides the soletestfordetermindIStrICt’ private school, or institution of h'gher education is

n . e
whethera worker is an independent contractor for purposes of ch. l&@ett v egemptfro_m the_ duty to insure Unde_r $02.28 (2) (a)by f!“ng )
LIRC, 2000 WI App 46233 Wis. 2d 174607 N.W2d 326 99-1413. a declaration with the department in the manner providesl in

A person injured upon the premises of a temporary help agency prior to recei i i
awork assignment was an employee under this section when the agency ope\r’]a ] '31.(2) (@)naming th.e St.Udent as a.n employee .Of the schaml dis
essentiallyas a hiring haltontracting with persons seeking work assignments aridiiCt, private school, or institution of higher education for purposes
Le?luirir&gthat t,het rf)er'son-?l'sttte]ekir%g work lE)hysi,cally prteSﬁntb theénse‘;\;ceda@ffge of this chapter A declaration under this subsection shall list the
all and remain there until they haaavork assignment. Labor Reathc. v , ;
2005WI App 153 285 Wis. 2d 506702 N.W2d 27 04-1440, nameof the student to be covered under this chagitemamend
The primary test for determining an employer-employee relationshighether addressof the employer that is providing the work trainiog
the alleged employer has a right to control the details of the work. In assessingingrk experience for that student, and the title, if, afithe work

right to control, 4 secondary factors are considered: 1) direct evidence of the exe : : : :
of the right of control; 2) the method of payment of compensation; 3) the furnis,hirﬁI ?nlng., Work,e,Xpe,“encev or work StUdy program in which the
of equipment or tools for the performance of the work; and 4) the right to termin&iudentis participating.
the employment relationship. Acuity Mutual Insurar@empany vOlivas,2007 WI o ; ; A ;
12, 208 Ws. 2d 640726 N.W2d 258 05-0685. (2) A school district, private school, arstitution of higher
Sub.(8m) allows for a distinction between a person as an employee and asthe g@ucationmay revoke a declaratiamder sub(1) by providing
prietor% a t?_idehbusizrgzg; \t/t}?fx the zelrgg(l%ys\? ruzr&sgﬁ%rgtm (Ijnig:}aonscg ?%%m written notice to the department the manner provided in s.
panyv. Whittingham pp s. . - . : s
The county was found to be the emplayfar workets compensation purposes, 102'31(2) .(a) the student, a.nd the employer who is prowdmg_the
of a care giver for a service recipient under the long-term support comnations ~ WOrk trainingor work experience for that student. A revocation

waiverprogram under s. 46.271(1 County of Barron.\Labor and Industry Review ynderthis subsection is fefctive 30 days after the department
Commission2010 WI App 149330 Ws. 2d 203792 N.W2d 584 09-1845. r@ceivesnotice of that revocation.

Membersof state boards, committees, commissions, or councils who are aempen . ) . -
satecby per diem oby actual and necessary expense are covered employees. . 58 Attjistory: 1995 a. 17,1997 a. 381999 a. 142001 a. 372015 a. 55

Gen.10.
102.078 Election by real estate firm. (1) A firm, as

102.075 Election by sole proprietor , partner or mem ce definedin s.452.01(4w), may elect to name as its employee for

ber. (1) Any sole proprietgrpartner or member of a limiteddm purposesf this chapter a real estate broker or salesperson who is

bility company engaged in a vocation, professipbusiness on excludedunder s452.38by an endorsement on its policy of wagk

a substantially full-time basis may elect to be an employee undei's compensation insurance, drthe firm is self-insured under

this chapter by procuring insuranagainst injury sustained in thes.102.28 (2) (b)by filing a declaration with the department in the

pursuitof that vocation, profession or business. This coveraggnneiprovided in s102.31 (2) (apaming theeal estate broker

may be obtained by endorsement on an existing policy of werkepr salesperson as an employee of the firm for purposésisof

compensatiomnsurance or by issuance of a separate politlyeto chapter. A declaration under this subsection shall state all of the

soleproprietor partner or member on the same basis as any otf@lowing:

policy of workef's compensation insurance. (a) The name of the reaktate broker or salesperson to bexeov
(2) Forthe purpose of any insurance policy other than aegorkredunder this chapter

er's compensation insurance policy sole proprietopartner or (b) That a written agreement hbeen entered into that @0

membermay be considered eligibfer workers compensation videsthat the real estatroker or salesperson shall not be treated

benefitsunless he or she elected to be an emplapeéer this see asan employee for federal and state tax purposes.

tion. (c) That 75 percent or more of the compensation related to
(3) Any sole proprietgrpartner or member who elected to bealesor other output, as measured on a calendar year basis, paid
anemployee undethis section may withdraw that election uporio the real estate broker or salesperson under the writtenoagree
30days' prior written notice to the insurance carrier and tise®V mentspecified in par(b) is directly related to the brokeragecser
consincompensation rating bureau. vicesperformed by the real estate broker or salesperson on behalf
History: 1983 a. 981993 a. 12. of the firm.
. . (2) A firm, as defined in $152.01 (4w) may revoke a declam
102.076  Election by corporate officer . (1) Not more than o under sub(1) by providing written noticéo the department
2 officers of a corporation havmg not more than 10 stpckholdqpﬁhe manner provided in $02.31 (2) (agnd to the real estate
may elect not to be subject to this chapttithe corporation has proker or salesperson named tine declaration. A revocation

beenissued a policy of workes compensatiomsurance, an 86 nderthis subsection is fefctive 30 days after the department
cerof the corporation may elect not to be subject to this chapiggeivesnotice of that revocation.

andnot to be covered under the policy at dimye during the  history: 2015 a. 258

periodof the policy Exceptas provided in sul§2), the election

shallbe made by an endorsement, on the policy of wgleamoe 102.08 Administration for state employees. The departe
pensatiorinsurance issued to that corporation, naming edude ofmentof administration has responsibility for the timely delivery
cerwho has so elected. The election fefve for the period of of benefits payable under this chapter to employees of the state
the policy and may not be reversed during the period of the poli@nd their dependents and other functions of #tate as an

An officer who so elects is an employee for thepose of detee  employerunder this chapterThe department of administration
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102.08 WORKER'S COMPENSA TION Updated 15-16 Wis. Stats. 10

may delegate this authority to employing departmentsagede 1. The employee is a member @fclass of employees that
ciesand require such reports as it deems necessapctonplish doesthe same type ofiork at the same location and, in the case
this purpose. The department of administration or its delegatefdan employee in the service of the state, is employed in the same
authorities shall file with the department of workforce devedomffice, department, independent ageneythority institution,
mentthe reports that are required of all employers. The dEpaassociationsociety or other body irstate government oif the
mentof workforce development shall monitor ttielivery of bene departmentr the division determines appropriate, in fane
efits to state employees and their dependents and shall consuliunitof an ofice, departmentindependent agencguthority
with and advisehe department of administration in the mannenstitution, associationsociety or other body in state government.
andat the times necessaryaasure prompt and proper delivery 2. The minimum and maximum weekly hours regularly

History: 1981 c. 201995 a. 2/5.9130 (4) 1997 a. 3 scheduledy the employer for the members of tass during the

. . 13 weeks immediately preceding ttate of the injury vary by no

102.11 Earnings, method of computation. (1) ~ Theavere mqrethan 5 hours. Subject to this requirement, the members of
age weekly earnings for temporary disabilfgrmanent total d® e class do not need to work the same days or the same shift to

ability, or death benefits for injury in each calendar year on or afigf ~onsidered members of a regularly-scheduled clagmdt
January 1, 198%hall be not lesthan $30 nor more than the wagdgime employees.

ratethat results in a maximum compensation mdt&l0 percent .
of the states average weeklgarnings as determined under s, 3. At Ie?st 1?(percent ofbthe e;n;rj]logs?workforce doinghe
108.05as of June 30 ahe previous yearThe average weekly sametype of work are MEmDErs o the class.

earningsfor permanent partialisability shall be not less than $30 4. The class consists of more than one employee.

and,for permanent partial disability for injuries occurring on or (b) In case of seasonal employment, average weekly earnings
after March 2, 2016, and before January 1, 2017, not more tiséallbe arrived at by the method prescribed in (@rexcepthat
$513,resulting in a maximum compensation rate of $342, and, fthe number of hours of the normal full-time working day ahe
permanenpartial disability for injuries occurring on or after Jamunumberof days of the normdlill-time workweek shall be the

ary 1, 2017, not more than $543, resulting in a maximumceoroursand the days in similar service in the samsimilar nonsea
pensatiorrate of $362. Betweesuch limits the average weeklysonalemployment. Seasonal employment shall mean eroploy
earningsshall be determined as follows: mentthat can be conducteshly during certain times of the year

(@) 1. Daily earnings shall mean the daily earnings of tf&din no event shall employment be considesedsonal if it
employeeat the time of the injury in the employment in which th&xtendsduring a period of more than fourteen weeks withialee
employeewas then engaged. In determining daily earnings undtdaryear
this subdivision,any hours worked beyond the normal full-time (c) In the case of a person performing service without fixed
working day as established by the employwehether compese earningsor when normal full-time days or weeks are not nain
satedat the employes'regular rate of pay or at an increased ratainedby the employer in the employment in which the employee
of pay shall not be considered. workedwhen injured, or when, for other reason, earnzagmot

2. a. In this subdivision, 2part time for the day° means gatup€ determined under the methquiescribed by pafa) or (b), the
day half days and any other day during which an employee wofi@ningsof the injured person shall, for the purposeaitulating
lessthan thenormal full-time working hours established by thecOmpensatiopayable under this chaptée taken to be the usual
employer. going earnings paid for similar services on a normal full-time
b. If atthe time of the injury the employee is working part tim asisin the same or similar employment in which earnings can be

for the daythe employee&' daily earnings shall be arrivedtst eterminedJnQer Fhe methods set out in'“,a]) or (b).
dividing theamount received, or to be received by the employee (d) Except in situations where pg) applies, average weekly
for such part-time service for the dayy the number of hours and€arningsshall in no case be less than actual average weekigeearn
fractional hours of the part-time service, and multiplying théngs of the employee for the 52 calendar weeks before his or her
resultby the number of hours of the normal full-time workidgy ~injury within which the employee has been employed in thesbusi
establishedy the employer for the employment involved.  Ness.n the kind of employment arfdr the employer for whom

3. The average weekly earnings shall be arrived at byaaulfi® €mployee worked when injuredCalendar weeks within
plying the employe& hourly earnings by the hotirsthe normal which no work was performed shall not be considered under this
full-time workweek as established by the emplogehbymultice paragraph. This paragraph applies only if the employee has

lying the employes daily earnings bghe number of days and Workedwithin a total of at least 6alendar weeks during the 52
?rgcti%nal dayg ir%/he norm{/sll fuII-tinq\e Wmorkweek as estagnshedcalendarweeksbefore his or her injury in the business, in the kind
f employment and for the employer for whom the employee

by the employerat the time of the injury in the business operatio(ﬁ L - .

of the employer for the particular employment in which th@orkedwhen injured. For purposes of this section, earniogs

employeewas engaged at théme of the employes' injury; part-time services performed far labor oganization pursuant to

whicheveris greater ' acollective bagaining agreemeriietween the employer and that
lahororganization shall be consideredpast of the total earnings

4. Itis presumed, unless rebutted by reasonably clear gnghe preceding 52 calendar weeks, whether payment is made by
completedocumentation, that theormal full-time workweek tgelabor oganization or the employer
. .

establishedy the employer is 24 hours for a flight attendant, (€) Where any things of value are received in addition to paone

hoursfor a fire fighter and not less than 40 hods any other . fth h hall be d d
employee. If the employer has established a multi-week scheduf@"y €arings as a part of the wage contract, they shall be deeme

with regular hours alternating between wedks, normal full- @ Part of earnings and computed at the value thereof to the

time workweekis the average number of hours worked per we&inPloyee. S _
underthe multi-week schedule. (f) 1. Except as provided in sulld, average weekly earnings

(am) In the case of an employee who is a member of a regulmay not l_)e less than 24 times the normal hourly earnings at the
ly-scheduledclass of part-time employees, average weekly aarfiMe Of injury. S _ _
ings shall be arrived at liile method prescribed in péa), except 2. Theweekly temporary disability benefits for a part-time
thatthe number of hours of the normvedrking day and the numa employ_eewho restricts his or havailability in the labor market
berof hours and days of the normal workweek shall be the hotgart-time work and is not employed elsewhere may not exceed
anddays established by tieenployer for that class. An employedhe average weekly wages of the part-time employment.
is a member of aegularly-scheduled class of part-time empt®y  (g) If an employee is under 27 years of age, the emplgpyee'
eesif all of the following conditions are met: averageweekly earning®n which to compute the benefits aceru
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11 Updated 15-16 Wis. Stats. WORKER'S COMPENSA TION 102.13

ing for permanent disabilitpr death shall be determined on th@san exhibit the actual recording of a statement recorded by a
basisof the earnings that the employee, if not disabled, probalcordingdevice as required by this section may not usesthtie
would earn after attaining the age of 27 years. Unless otherwigentin any manner in connection with the emplogeztaim for
establishedthe projected earnings determined under thisgpareompensation.

graphshall be taken as equivalent to the amount upon whichoeaxiHistory: 2001 a. 37

mumweekly indemnity is payable.

(2) Theaverage annual earnings when referred to in thisoeh
ter shall consist of 50 times the employeaierage weeklgarroe
ings. Subject to the maximum limitation, average aneaahings
shallin no case be taken at less than the actual earnings of
employeein the year immediately preceding the employee
injury in the kind of employment in which the employee Workelnsureror self-insured employer shall report the claim to the

atthe tlrr;]e of 'nlj(Ll"y | terred to in this ch hall department. The department masequire an insurer or self-
(3) Theweekly wage loss referred to in this chapter shall Bec\,redemployer to investigate an allegedly falseraudulent

the percentage of the average weekly earnings of the injurgdim and may provide thiasurer or self-insured employer with
employeecomputed under this section tialrly represents the 5,y records ofthe department relating to that claim. An insurer
proportionateextent of the impairment of the employ@eaming o geif insured employer that investigates a clainter this sute
capacityin theemployment in which the employee was workingetion shall report on the resultsf that investigation to the
atthe time of the injury and other suitable employmenteekl o rtment.

wageloss shall be fixed as of the time of the injuyt shall be (2) ASSISTANCEBY DEPARTMENT OF JUSTICE. The department

determinedn view of the nature and extent of the injury A
History: 1971 . 1481973 c. 1501975 c. 1471977 c. 1951979 c. 2781081 Of Workforce development magquest the department of justice
c. 92 1983 a. 981985 a. 831987 a. 1791989 a. 641991 a. 851993a, 81492 10 assist the department of workforce development in andaves
%ggiﬁ- 1112751198%72%73%% 20%22317%}07; éggg (;1-2(1)127200;62 15952009 a.206 tigation under sub(1) or in the investigation of any other ses
a. ) a. a. a. .49, F
Cross-reference: See also DWD 80.51 Wis. adm. code. _pectedfraudulent activity on the part of an emplgyemployee,
It was reasonable for the commission to determine that health inspraniems ~ insurer,health care providgor other person related to worleer

werenot °things of value (that) are received in addition to monetary eamings® unggosmpensation.
sub.(1) (e). Theuer\LIRC,2001 WI 26242 Ws. 2d 29624 N.W2d 110, 00-1085. . I

W 6 9 (3) ProsecuTioN. If based on an investigation under s{.
102.12 Notice of injury , exception, laches. No claim for ~©f (2) the department has a reasonable basis to believe thataa viola

compensatiomay be maintained unless, within 30 days after tfon of s.943.2Q 943.38 943.39 943.392 943.395 943.4Q or
occurrenceof the injury or within 30 days after the empmyeeanyothercrlm!nal law has occurred, the department shall refer the
knew or oughtto have known the nature of his or her disability angSultsof the investigation téhe department of justice or to the
its relation to the employment, actual notice weseived by the district attorney of the county in which the alleged violation
employeror by anofficer, manager or designated representath/%‘“?Um?dfor prosecution.

of an employer If no representative has been designated byepostiStory: 1993 a. 812001 a. 372015 a. 180

ersplaced in one or more conspicuous places where notices, i 13 gyamination; competent witnesses; exclusion
employees areustomarily posted, then notice received by a f evidence; autopsy ] (1) (a) Except as pro(/ided in sutd)
superioris suficient. Absence of notice does not bar recovery heneverco’mpensation is claimed by amployee, the empIO)’/ee

it is found that the employer was not misled by that absenggy) "non the written request of tremployees employer or
Regardlessf whether notice was received, if no payment of@ny q's compensation insuresubmitto reasonable examios
pendsatlog,(_;ther th"’}.” rtr_]edl_cafl_ltrgat_rphem Oc; b“”tal e>;pe_rt1§_e, fons by physicians, chiropractorgsychologists, dentists, physi
made.and It no application IS nied with the department Within &5, 5ssjstants, advanced practice nurse prescribers, or podiatrists

2.125 Fraud reporting, investigation, and prosecu o©e
0Nn. (1) FRAUDULENT CLAIMS REPORTINGAND INVESTIGATION. [f
aninsurer or self-insureegmployer has evidence that a claim is
fFH eor fraudulent in violation of 943.395and if the insurer or
self-insuredemployer is satisfied that reporting ttlaim to the
gepartmentwill not impede its ability to defenthe claim, the

or his or her dependent knew or ought to have known the natyre

of the disability and its relation to the employment, the right % the examinin L ; ; ;

- U A g physician, chiropract@sychologistdentist,
;:ompensatlotlfor the lnglf)ry Oréji‘ﬁ]h IS barlred, excepkt] th%rtk?m physicianassistant, advanced practice nurse prescobpodiace
0 compensation is not barred if the empldyeewor should have i 'tor any purpose othethan for the purpose of bringing an
known, within the2-year period, that the employee had sustainegtion ynder ch655, unless the employee specificatiyquests
thhe injury otr;] Wh'c? the ?lt?]'md's batsed. tlsa;;np@mﬂige OIha treatmentrom that physician, chiropractgrsychologist, dentist,

earingon the motion ot the department or Biision has e, gjcianassistant, advanced practice nurse prescobpodiae
sameeffect for the purposes of this section as the filing of an appﬁist

cation. This section does notfatt any claim barred under s. L . .
102.17(4). ~ (am) When compensation is claimed for loss of earning capac
History: 1983 a. 982015 a. 55 ity under s102.44 (2)or (3), the employee shall, on theitten
requesf the employes' employer or insuresubmit to reasae
102.123 Statement of employee. If an employee provides ableexaminations by vocational experts provided and paid for by
to the employer or the employsiinsurer a signed statement redatthe employer or insurer
ing to a claim for compensation by the employee, the employer or(b) An employer or insurer who requests taatemployee suab
insurer shall provide a copy of the statement to the employegt to reasonable examination under. payor (am) shalltender
within a reasonable time after the statement is made. If @rthe employee, before the examination, all necessary expenses
employeror insurer uses a recording device to take a statememtuding transportation expenses. The emploigeentitled to
from an employee relating to a claim for compensation by thavea physician, chiropractopsychologist, dentist, physician
employeethe employer or insureon the request of the employeeassistant, advanced practice nurse prescrivepodiatrist prae
or the employe&' attorney or other authorized agent, shall reduséed by himself or herself present at the examination and to
the statement to writing and provide a written copy of the entireceivea copy of all reports of the examination that are prepared
statemento the employee, attorneyr agenwithin a reasonable by the examining physician, chiropract@sychologistpodiae
time after the statement is taken. The employer or insurer shalt, dentist, physician assistant, advanced practice nurge pre
alsomake the actual recording tife statement available as arscriber,or vocational expert immediately upon receipt of those
exhibitif a hearing on the clains held. An employer or insurer reportsby the employer or workes compensation insureifhe
thatfails to provide aremployee with a copy of the employge' employeeis also entitled to have a translator provided by himself
statemenas required by this section or that fails to make availalie herself present at the examination if the employee Hasudtif

2015-16 Wisconsin Statutes updated through 2017 W is. Act 367 and all Supreme Court and Controlled Substances Board
Orders effective on or before October 15, 2018. Published and certified under s. 35.18. Changes ef fective after October 15, 2018
are designated by NOTES. (Published 10-15-18)


https://docs.legis.wisconsin.gov/document/acts/1971/148
https://docs.legis.wisconsin.gov/document/acts/1973/150
https://docs.legis.wisconsin.gov/document/acts/1975/147
https://docs.legis.wisconsin.gov/document/acts/1977/195
https://docs.legis.wisconsin.gov/document/acts/1979/278
https://docs.legis.wisconsin.gov/document/acts/1981/92
https://docs.legis.wisconsin.gov/document/acts/1981/92
https://docs.legis.wisconsin.gov/document/acts/1983/98
https://docs.legis.wisconsin.gov/document/acts/1985/83
https://docs.legis.wisconsin.gov/document/acts/1987/179
https://docs.legis.wisconsin.gov/document/acts/1989/64
https://docs.legis.wisconsin.gov/document/acts/1991/85
https://docs.legis.wisconsin.gov/document/acts/1993/81
https://docs.legis.wisconsin.gov/document/acts/1993/492
https://docs.legis.wisconsin.gov/document/acts/1995/117
https://docs.legis.wisconsin.gov/document/acts/1997/38
https://docs.legis.wisconsin.gov/document/acts/1997/253
https://docs.legis.wisconsin.gov/document/acts/2001/37
https://docs.legis.wisconsin.gov/document/acts/2001/107
https://docs.legis.wisconsin.gov/document/acts/2005/172
https://docs.legis.wisconsin.gov/document/acts/2007/185
https://docs.legis.wisconsin.gov/document/acts/2009/206
https://docs.legis.wisconsin.gov/document/acts/2011/123
https://docs.legis.wisconsin.gov/document/acts/2011/183
https://docs.legis.wisconsin.gov/document/acts/2011/257
https://docs.legis.wisconsin.gov/document/acts/2013/165
https://docs.legis.wisconsin.gov/document/acts/2015/55
https://docs.legis.wisconsin.gov/document/acts/2015/180
https://docs.legis.wisconsin.gov/document/acts/2017/364
https://docs.legis.wisconsin.gov/document/acts/2017/364,%20s.%2049
https://docs.legis.wisconsin.gov/document/administrativecode/DWD%2080.51
https://docs.legis.wisconsin.gov/document/courts/2001%20WI%2026
https://docs.legis.wisconsin.gov/document/courts/242%20Wis.%202d%2029
https://docs.legis.wisconsin.gov/document/courts/624%20N.W.2d%20110
https://docs.legis.wisconsin.gov/document/wisupremecourt/00-1085
https://docs.legis.wisconsin.gov/document/statutes/102.17(4)
https://docs.legis.wisconsin.gov/document/acts/1983/98
https://docs.legis.wisconsin.gov/document/acts/2015/55
https://docs.legis.wisconsin.gov/document/acts/2001/37
https://docs.legis.wisconsin.gov/document/statutes/943.395
https://docs.legis.wisconsin.gov/document/statutes/102.125(1)
https://docs.legis.wisconsin.gov/document/statutes/102.125(1)
https://docs.legis.wisconsin.gov/document/statutes/102.125(2)
https://docs.legis.wisconsin.gov/document/statutes/943.20
https://docs.legis.wisconsin.gov/document/statutes/943.38
https://docs.legis.wisconsin.gov/document/statutes/943.39
https://docs.legis.wisconsin.gov/document/statutes/943.392
https://docs.legis.wisconsin.gov/document/statutes/943.395
https://docs.legis.wisconsin.gov/document/statutes/943.40
https://docs.legis.wisconsin.gov/document/acts/1993/81
https://docs.legis.wisconsin.gov/document/acts/2001/37
https://docs.legis.wisconsin.gov/document/acts/2015/180
https://docs.legis.wisconsin.gov/document/statutes/102.13(4)
https://docs.legis.wisconsin.gov/document/statutes/ch.%20655
https://docs.legis.wisconsin.gov/document/statutes/102.44(2)
https://docs.legis.wisconsin.gov/document/statutes/102.44(3)
https://docs.legis.wisconsin.gov/document/statutes/102.13(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/102.13(1)(am)

Updated2015-16 WIs. Stats. Published and certified under s. 35.18. October 15, 2018.

102.13 WORKER'S COMPENSA TION Updated 15-16 Wis. Stats. 12

speakingor understanding theénglish language. The emploiger cian-patient,psychologist-patient, or chiropractor-patieptivice

or insurets written requesfor examination shall notify the legewith respect to any condition oomplaint reasonably related

employeeof all of the following: to the condition for which the employee claims compensation.
1. The proposed date, time, and place of the examination affwithstandingss.51.30and146.82and any other lavany phye

theidentity and area of specialization of the examining physiciagician, chiropractor psychologist, dentist, podiatrist, physician

chiropractorpsychologist, dentist, podiatrist, physician assistartssistantadvanced practice nurse prescriv@spital, or health

advancecpractice nurse prescribar vocational expert. careprovider shall, within a reasonable time after written request

2. The procedure for changing the proposed date, time ai e employee, employemworkers compensation insuter
placeof the examination ' departmentopr division, or its representative, provide that person

with any information or written material reasonably related to any

3. The employee'right to have his or her physician, Cmoin&'ury for which the employee claims compensation.

practor,psychologist, dentist, physician assistant, advancedspra - . o . .
tice nurse prescribeor podiatrist present at the examination. hy(/g?cgr?;syssig:r?t' z‘&:/o;rrggbogfgc'ggfhLf’éfg?ég%ﬁgﬁ%?&'g'
4. The employes'right to receive a copy of all reports of th%r health service provider shall furnish a legible, certified aapli
examination that are preparby the examining physician, chi® a0t the written material requested under. (@yin paper foee
practor, psychologist, dentist, podiatrist, physician aSS'Starﬁ\atupon payment of the actual costs of preparingcéréfied

advancedractice nurse prescrib@r vocational expert immemti duplicate,not to exceed the greater of 45 centspage or $7.50
errequest, plus the actual costs of postage, or shall furnisbea leg

ately upon receipt of these reports by the employer or Wtsrkeb
compensatiomsurer ible, certified duplicate of that material in electronic format upon

5. The employes'right to have a translator provided by Mmpaymentof $26 per request. Any person who refuses to provide
self or herself present at the examination if the employee Hae dIEertified duplicates of written material in the persootistody that
culty speaking or understanding the English language. is requested under péa) shallbeliable for reasonable and neces
(c) So long as the employee, after a written request of tharycosts and, notwithstanding814.04 (1) reasonablattorney
employeror insurer that complies with péb), refuses tsubmit feesincurred in enforcing the requesteright to theduplicates
to or in anyway obstructs the examination, the employeght underpar (a).
to beginor maintain any proceeding for the collection of em (c) Except as provided in this paragraph, if an injured
pensationis suspended, except as provided in ¢db. If the employeehas a period of temporary disability that exceeds 3
employeerefuses to submit tthe examination after direction by\eeksor a permanent disabilityf the injured employee has
the department, the division, or an examijner in anyway undergonesugery to treat his or her injurgtherthan sugery to
obstructsthe examination, the employserightto the weekly correcta hernia, or if the injured employee sustained an eye injury
indemnitythat accrues and becomes payable during the period@juiring medical treatment on 3 or more occasionf thé
thatrefusal or obstruction, Isarred, except as provided in s(d).  employer's premisesthe department may by rule require the
(d) Subiject to pare): insureror self-insured employer to submit to the department a
1. Any physician, chiropractppsychologist, dentist, podia final report of the employeg'treating practitioner The depace
trist, physician assistant, advanced practice nurse presasibermentmay not require an insurer or self-insureahployer to sute
vocationalexpert who is present at any examination undefgar Mit to the department a final report of an employéeating pram

or (am) may be required to testify as to the results of the examirioner when the insurer or self-insureemployer denies the
tion. employee's claim for compensation in its entirety and the

. ; ; ; ; loyeedoes not contest that denial. A treatprgctitioner
2. Any physician, chiropractppsychologist, dentist, physi €MP ; ) .
cian assistant, advancettactice nurse prescribesr podiatrist Shallcompletea final report on a timely basis and may geaa

who attended a workes compensation claimaftr any condition €asonabléee for the completion of the final report, noetceed
or complaint reasonably related to the condition for which ther00;Put may not require prepayment of that fee. An insurer or

claimantclaims compensation mdye required to testify before S€lf-insured employer that disputes the reasonableness of a fee
the division when thgdivision soecki}i?ectg fy chargedfor the completion of d@reatment practitionés final

3. Notwithstanding any statutory provisions except (&y L%%‘g:gfgfrgrgghat dispute to the department for resolution

any physician, chiropractorpsychologist, dentist, physician
assistantadvanced practice nurse prescriloempodiatrist atterm
ing a workets compensation claimant for any conditiorconoe
plaint reasonably related to tleendition for which the claiman
claims compensation may furnish to the employee, empjoy
worker's compensation insuredepartment, or division inforroa
tion and reports relative to a compensation claim.

4. The testimony of any physician, chiropraciesycholae
gist, dentist, physician assistant, advanced practice nurge
scriber,or podiatrist who is licensed to practice where he or s
residesor practices in any state and the testimony of anyoeo

tional expert may be received in evidence in compensatia pigynartmenor the division receives thapinion. The employer or
ceedings. . . its insurancecarriet or both, shall pay for the examination and
(e) No person may testify on the issue of the reasonablengggion. The employer or insurance carrier both, shall receive
of the fees of a licensed health care professional unlepetsen appropriatecredit for any overpayment to the employee deter
is licensed to practice the same health care profession as tee giidedby the department dhe division after receipt of the opm
fessionalwhose fees are theibject of the testimonyThis parae jgn.
graphdoesnot apply to the fee dispute resolution process under(4) Theright of an employee to begin or maintain proceedings
s.102.16 (2) . . for the collection of compensation andéceive weekly indemag
(f) If an employee claims compensation undei02.81 (1) ties that accrue and become payable shall not be suspended or
thedepartment or the division may require the employee to submérredunder sub(1) when an employee refuses to submit to a
to phy5|cal or vocational examinations under this subsection. physica|examina’[i0n, upon the request of the emp|oyer or @eork
(2) (&) An employee who reports an injury alleged to ber's compensation insurer or at the direction of the department, the
work-relatedor files an application for hearingaives any physe division, or an examingthat would require themployee to travel

(3) If 2 or more physicians, chiropractors, psychologistspden
tists, or podiatrists disagree as to the extent of an injanegloyoe
+ ee'stemporary disabilitythe end of an employeehealingperiod,
employees ability to return to work at suitable available
employmenibr the necessity for further treatmenfara particae
lar type of treatment, the department or the division may appoint
anotherphysician, chiropractppsychologist, dentist, qrodiace
trist to examinethe employee and render an opinion as soon as
ssible. The department or the division shall promptly notify the
8rtiesof this appointment. If the employee has not returned to
rk, payment for temporary disability shabntinue until the
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adistance of 100 miles or more from his or her place of resideno&y review and set aside, modifyr confirm acompromise of the
unlessthe employee has claimed compensationtfeatment claim within one year after the date which the compromise is
from a practitionemwhose dice is located 100 miles or more fromfiled with the division, the date on which an award has been
the employees placeof residence or the department, division, oenteredbased orthe compromise, or the date on which an apmica
examinerdetermines that any other circumstances warttant tion for the division to take any of those actions is filed with the
examination. If the employee has claimed compensation fordeeativision.

ment from a praCtitiOner WhOSdiOé is |Ocated 100 mileS or more (d) Unless the word acompromiseo appears ina Stipulation of

from the employee place of residence, the employer or insurejettiementthe settlement shall not be considered a compromise,
may request, or the department, the division, or an examiner Mm@ furtherclaim is not barred except as provided ih32.17 (4)
direct, the employee to submit to a physical examination in thegardlesof whether an award is mad&he employerinsurey
areawhere the employegtreatment practitioner is located.  or gependent under $02.51(5) shall have equal rights with the
(5) Thedepartment or the division may refuse to receivesesgmployeeto have a compromise or any other stipulation of settle
mony as to conditions determined from an autopsy if it appeargentreviewed under this subsection. Upon petition filed with the
thatthe party dering the testimony had procur#éte autopsy and departmenbr the division under this subsection, the department
hadfailed to make reasonabldat to notify at least one party in or the division may seiside the award or otherwise determine the
adversdnterest or the department or the division at least 12 houights of the parties.
beforethe autopsy of the time and place at which the autops)cross-reference: See also DWD 80.03 Wis. adm. code.
would be performedor that the autopsy was performed by or at (1m) (a) If an insurer or self-insured employer concedes by
thedirection of the coroner or medical examiner or at the directigBmpromiseunder sub(1) or stipulation under €02.18 (1) (a)
of the district attorney for purposast authorized under cB79.  thattheinsurer or self-insured employer is liable under this ckap
The department or the division may withhold findings until arer for any health services provided to an injured employea by
autopsyis held in accordance with its directions. healthservice providerbut disputes the reasonablenefsthe fee

History: 1973 c. 272282, 1975 c. 1471977 c. 291979 c. 102.236 (3) 1979 i i i
¢.278 1981 ¢. 921983 a. 98279 1085 a. 831087 A 1791089 a64 350 1001  Chargeddy thlegealth ser\c/;ce pro;(ldglne dhepartment or the duei
a.85 1993 a. 811997 a. 382003 a. 1442005 a. 1722011 a. 1832015 a. 55180, SION May include in its order confirming the compromise or &ipu

lation a determination made by the department under(2\las

102.14 Jurisdiction of department and division; advi ae tothereasonableness of the feeibsuch a determination has not
sory committee. (1) Exceptas otherwise provided, this cluap yetbeen made, the department or the division may notifgirect
ter shall be administered by the department and the division. theinsurer or self-insured employer to notifthe health service

(2) The council on workels compensation shall advise théProviderunder sub(2) (b)that the reasonableness of the fee is in
departmengnd the division in carrying out the purposes of thidiSPute. The department or the division shall deny payment of a
chaptershall submit its recommendations with respect to aserif@lthservice fee that the department determines undex(Zub.
mentsto this chapter to each regular session of the legislature, &€ unreasonable. A health service provider and an insurer
shall report its views upon any pending bill relating to this chapte#-insuredemployer that are parties to a fee dispute under this
to the proper legislative committee. At the request ottisrpece Paragraphare bound by the departmentietermination under
sonsof the senate and assembhmmittees on labpthe depace Sub-(2) on the reasonableness of the disputed fee, unless that
mentshall schedule a meeting of the council wita members of determinationis set aside, reversed, or modified by the depart
the senate and assembly committeedatror to review and die Mentunder sub(2) (f) or is set aside on judicial review as q&o
cussmatters of legislative concern arising under this chapter videdin sub.(2) (f).

History: 1975 c. 14%.54; 1979 c. 2782015 a. 55 (b) If an insurer or self-insured employer concedes by @om

promiseunder sub(1) or stipulation under 4.02.18 (1) (athat

102.15 Rules of procedure; transcripts. (1)  Subjectto theinsurer or self-insured employer is liable under this chapter for
this chapterthe division may adopt its own rules of procedure arghy treatmenprovided to an injured employee by a health service
may change the same from time to time. provider,but disputes the necessity of the treatment, the depart

(2) The division may provide by rule the conditions undementor the division maynclude in its order confirming the cam
which transcripts of testimony and proceedings shalub@shed. promiseor stipulation a determination made by the department

(3) All testimony at any hearing held under this chapter shijffdersub.(2m) as to the necessity of the treatmentfosuch a
be taken down by a stenographic repgrésrcept thain case of determinatiorhas not yet been made, the department odithee
an emegency as determined by the examiner conducting tH&on may notifyor direct the insurer or self-insurenployerto
hearing testimony may be recorded by a recording machine. Notify, the health service provider under s@m) (b) that the

History: 1977 c. 4181989 a. 642015 a. 55 necessityof the treatment is in dispute. Before determining under

Cross-reference: See also crDWD 80, Wis. adm. code. sub. (2m) the necessity of treatment provided to an injured
employeethe department maput is not required to, obtain the

102.16 Submission of disputes, contributions by opinion of an expert selected by the department who is qualified

employees. (1) (a) Any controversy concerningompensee asprovided in sub(2m) (c) The standards promulgated under
tion or a violation of sul(3), including a controversy in which the sub.(2m) (g)shallbe applied by an expert and by the department
statemay be a partyshall be submittetb the department in the in rendering an opinion as to, and in determining, necessity of
mannerand with the déct provided in this chapter treatmentunderthis paragraph. In cases in which no standards
(b) In the case of a claim for compensation with respect peomulgatedunder sub(2m) (g)apply the department shall find
which no application has been filed unde82.17 (1) (a) lor the factsregarding necessity of treatment. The department or the
with respect to which aapplication has been filed, but the apgplidivision shall deny payment for any treatmémt the department
cationis not ready to be scheduled for a hearingdéygartment determinesunder sub(2m) to be unnecessary health service
may review and set aside, modifyr confirm acompromise of the providerand arinsurer or self-insured employer that are parties
claim within one year after the date which the compromise is to a dispute under this paragraph over the necessitgatiment
filed with the department, theate on which an award has beearebound by the departmestietermination under su2m) on
enterecbased orthe compromise, or the date on which an apicthe necessity of the disputed treatment, unless that determination
tion for thedepartment to take any of those actions is filed with th® set aside, reversed, or modifieg the department under sub.

department. (2m) (e)or is set aside on judicial review as provided in $2in)
(c) In the case of a claim for compensation with respect (8)-
which an application has been filed undef®2.17 (1)a) 1, if (c) If an insurer or self-insured employer concedescbye

the application is ready to be scheduled for a hearing, the divisipromiseunder sub(1) or stipulation under 4.02.18 (1) (athat
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theinsurer or self-insured employer is liable under this chapter for (d) The department shall analyze the information provided to
the cost of a prescription drug dispensed undé&f2.425 (2¥or thedepartment under pdc) according to the criteria provided in
outpatientuse by an injured employee, llisputes the reasam this paragraph to determine the reasonableness of the disputed fee.
ablenessof the amount chged for the prescription drughe Exceptas providedn 2011 Wisconsin Act 183section30 (2) (b)
departmenbr the division may includim its order confirming the the department shatletermine that a disputed fee is reasonable
compromiseor stipulation a determination made by the deparéandorder that the disputed fee be paid if that fee @& helow the
mentunder s102.425 (4m)as to the reasonableness of theoxpreneanfee for the health service procedure for which the disputed
scriptiondrug charge oiif such a determination has not peten fee was chayed, plus 1.2 standard deviations from that mean, as
made,the department or the division may natifr directthe shownby data from a database that is certified by the department
insureror self-insured employer to notifghe pharmacist or pree underpar (h). Exceptas provided ir2011 Wisconsin Act 183
titioner dispensing the prescription drugder s102.425 (4m) (b) section30 (2) (b) the department shall determine that a disputed
thatthe reasonableness of the prescription druggehiarin dise feeis unreasonable and order that a reasonable fee be graed if
pute. The department or the division shall deny payment of@ pdisputedfee is above the mean fee for the health service procedure
scription drug chage that the department determines under &r which the disputed fee was cbed, plus 1.2 standard dewi
102.425(4m) to be unreasonable. A pharmacist or practitiona@tionsfrom that mean, as shown by data from a database that is
andan insurer or self-insured employer that are parties toa digertified by the department under pidw), unless the health service
pute under this paragraph over the reasonableness of a pespripviderproves to the satisfaction of the department that a higher
tion drug chage are bound by the departmentletermination feeis justified because the service providedhia disputed case
unders.102.425 (4m)pn the reasonableness of the disputedepreras more dificult or more complicated to provide than in the
scription drug chage, unless that determination is set asideisualcase.
reversedor modified by the department undet82.425 (4m) (€)  (e) 1. Subject to subd., if an insurer or self-insuregmployer
oris set aside ojudicial review as provided in $02.425 (4m) (e) thatdisputes the reasonableness of a feegeltbby a health sax

(2) (a) Exceptas provided in this paragraph, the departmemice provider cannot provide information on fees dearbyother
hasjurisdiction under this subsection, the department and thee divealth service providers for comparable services because tbe data
sion have jurisdiction under sulilm) (a), and the division has baseto whichthe insurer or self-insured employer subscribes is
jurisdiction unders.102.17to resolve a dispute between a healthot able to provide accurate information for the health serviaa pro
serviceprovider andan insurer or self-insured employer over thecedure at issue, the department may use any other information that
reasonableness of a fee afet by the health service provider foithe departmentonsiders to be reliable and relevant to theedis
healthservices provided to anjured employee who claims bere putedfee to determine the reasonableness of the disputed fee.
fits under this chapterA health service provider may not submit 2. Notwithstanding subd.., the department may use only a
a fee dispute to the department under thibsection before all hospitalradiology databasthat has been certified by the depart
treatmentoy the health servicerovider of the employeginjury  ment under path) to determine the reasonableness bbspital
hasended if the amount in controversyhether based on a singlefee for radiology services.

chargeor a combinatiorof chages for one or more days of &r (1) wjthin 30 days after a determination under this subsection,
vice, is less than $25. After all treatment by a health servia®pige department maget aside, reverse, or modify the determena
vider of an employes'injury has ended, the health servirece tjon for any reasorthat the department considers figignt.
vider may submit anyee dispute to the department, regardless Qfithin 60 days after @etermination under this subsection, the
the amount in controversyThe department shall deny paymendepartmentnay set aside, reverse, or modifg determination on
of a health service fee that the department determines undergpgundsof mistake. A health service providamsurer or self-
subsectiorto be unreasonable. insured employer that is aggrieved by a determination of the
(am) A health service provider and an insureself-insured  departmentinder this subsection may seek judicialiew of that
employerthat are parties to a fee dispute under this subsection @ggerminationin the same manner that compensation claims are
boundby the departmerd'determination under this subsection oreviewedunder s102.23
the reasonablenesx the disputed fee, unless that determination (g) Sectior.02.13 (1) (ejloes not apply to the fee dispute teso
iS set aside on JUd|C|a| reVieW as prOVided in (far |uti0n process under th|s Subsection_

(b) An insurer or self-insured employer that disputes therea (1) The department shall promulgatges establishing proce
sonablenessf afee chaged by a health service provider or theyyresand requirements fathe fee dispute resolution process
departmenbr the division under sublm) (a)ors.102.18 (1) (bg) ynderthis subsection, including rules specifying the standards
1. shall provide reasonable written nottoehe health service p® thathealth service fee databases must meet for certificatioer
vider thatthe fee is being disputed. After receiving reasonabjgis paragraph.Using those standards, the department shadkcer
written notice under this paragraphwrdersub.(1m) (a)or s. tify databases of tHeealth service fees that various health service
102.18(1) (bg) 1.that a health service fee is being disputed, &oviderschage. In certifying databases under this paragraph,
healthservice provider magiot collect the disputed fee from, orthe department shall certify at least one database of hospital fees
bring an action for collection of the disputed fee against, thgr radiology services, including diagnostic and interventional
employeewho received the services for which the fees adiology,diagnostic ultrasound and nuclear medicine.
charged. Cross-reference: See also DWD 80.72 Wis. adm. code.

(c) After a fee dispute is submitted to the departmi, (2m) (a) Except as provided in this paragraph,department
insureror self-insured employer that is a party to the dispute shalhsjurisdiction under this subsection, the department and the divi
provideto the department information on tifie¢ and information sion have jurisdiction under suflm) (b) andthe division has
onfees chaged by other health servipeoviders for comparable jurisdiction unders.102.17to resolve a dispute between a health
services. The insurer or self-insured employer shall obtain theerviceprovider andan insurer or self-insured employer over the
informationon comparable fees froendatabase that is certifiednecessityof treatment provided for an injured employee who
by the department under pén). Except as provided in pge) claimsbenefits under this chapteh healthservice provider may
1., if the insureror self-insured employer does not provide thenot submit a disputever necessity of treatment to the department
informationrequired under this paragraph, the department shafiderthis subsection before all treatment by the health service
determinethat the disputed fee is reasonable and order that itfm@viderof the employe&'injury has ended if the amount in cen
paid. If the insurer or self-insured employer provides the mfotroversy,whether based oa single chaye or a combination of
mation required under this paragraph, thepartment shall use chargedor one or more days of service, is less than $25. After all
thatinformation to determine the reasonableness of the disputeshtmentby a healttservice provider of an employsehjury has
fee. ended the health service provider may subumnity dispute over
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necessityof treatment to the department, regardless of the amodepartmentnay pay theanembers of that panel a reasonable fee,
in controversy The department shall deny paymfemtany treate plus actual and necessary expenses, for their services.
mentthat thedepartment determines under this subsection to be(g) The department shall promulgatges establishing proce
unnecessary. duresand requirements for the necessity of treatment dispste
(am) A health service provider and an insureself-insured lution process under thisubsection, including rules setting the
employerthat are parties to dispute under this subsection ovefeesunder par(f) and rules establishing standards for determining
the necessity of treatment are bound by the departmedetece the necessity of treatment provided to an injured employee.
mination under this subsection on the necessity of the disputBdfore the department magmend the rules establishing those
treatmentunless thatletermination is set aside on judicial revievstandardsthe department shall establish an advisory committee
asprovided in par(e). under s. 227.13 composed of health care providers providing
(b) An insurer orself-insured employer that disputes thelféatmentunder s102.42to advise the departmestd the council

necessityof treatment provided byfeealth service provider or the ©N Worker's compensation on amending those rules.
departmenbr the division under sutilm) (b)or s.102.18 (1) (bg) Cross-reference: See also S?WD 80.73§nd chDWD 81, Wis. adm._ code. )

2. shall provide reasonable written nottoethe health service e~ (3) No employer subject to this chapter may solicit, receive,
vider that the necessity of that treatment is being disputed. Affdrcollect any money from an employee or any other person or
receivingreasonable written notice under this paragraph or undBgkeany deduction from their wages, either directly or indirectly
sub.(1m) (b)or s.102.18 (1) (bg) 2that the necessity of treatment©r the purpose of dischging any liability under this chapter or

is being disputed, a health service provider may not collect a f@?overlngprer.nlums paid on a contract described unde93.31

for that disputed treatment from, or bring an action for collectidd) (&) or @ policydescribed under $02.315 (3)(4), or (5) (a)

of the fee for that disputed treatment against, the employee Wif§ May any employer subject to thisapter sell to an employee
receivedthe treatment. or other person, or solicit or requitiee employee or other person

’purchase, medicathiropractic podiatric, psychological, dea

. . . . 1
(c) Before determining under this subsection the necessnyt§ or hospital tickets or contracts for medicalgscel, hospital,

treatmentprovided for an injured employee who claims benefi . ; -
underthis chapterthe department shall obtaanwritten opinion t?raog]:;;r:gaelﬁh care treatment that is required to be furnished by

onthe necessity of the treatment in dispute from an expert selecte . o

by the department. dTqualify as an expert, a person must be 4) Thedepartment and the division have jurisdiction to pass
licensedto practice the same health care profesaitne individe ©On @ny guestion arising out of sB) and to order the employer
ual health servicgrovider whose treatment is under review anfp réimburse an employe other person for any sum deducted
musteither be performing services for an impartial health cace sEP™ Wages or paid by him or her in violation of that subsection.
vicesreview oganization or be a member of an independent pajj2ddition tothe penalty provided in $02.85 (1) any employer

of experts established by the department undetfpafThe stace violating sub.(3) shall be liable to an injured employee for toae
sonablevalue ofthe necessary services rendered to that employee

nlipder any arrangementade in violation of sul(3) without

ing, necessity of treatment under this paragraph. In cases in wifcardto that employes'actual disbursements for those services.
no standards promulgated under s{@m) (g)apply the depace  (5) Exceptas provided in s102.28 (3) no agreement by an
mentshall find the facts regarding necessity of treatment. TR&WPloyeeto waive the right to compensation is valid.
departmenshall adopt the written opinion of the expert as thgiig 0% (67° * o100, 311600 o 17: 1967 & 3619008, 14 168 2001 5
department'sletermination on the issues covered inw#ten 372003 a. 1422005 a. 1722007 a. 1852009 a. 2062011 a.183 2015 a. 552017
opinion, unless the health service provider oritreurer or self- a.366

insuredemployer present clear and convincing writésfdence The continuing obligation to compensate an employee for work refatstical
expensesinder s102.42 does not allow agency review of compromise agreements

thatthe eXperS opinion is in error afterthe one-year statute of limitations in s. 102.16 (1) has run if the employee incurs

i edicalexpensesifter that time. SchenkoskiMRC, 203 Ws. 2d 109552 N.W2d
(d) The department may clugr a party to a dispute over theﬂm(cn b 1606)96.0051,

ne(_:essityof _treatment PrOVided for an injured employz_ee WhE) An appeal under sub. (2m) (e) of a department determination may be served under
claimsbenefits under this chapter for the full cost of obtaining the102.23(1) (b) on the department or the commission. McDonou@WD, 227

i ini Wis. 2d 271595 N.W2d 686(1999),97-3711.
written opinion of the expennnder par(c). The department shall The Department of \Wrkforce Development does not possess authority taénde

chargethe insurer or self-insured employer for thel cost of endentiydetermine, for workés compensation purposes, the reasonableness and
obtainingthe written opinion of the expert for the first disptitat medicalnecessity of a protectively-placed injured emplogasdurt-ordered trare
a particularindividual health service provider is involved inyerio 1% 28, e e S Cemen L o obe or neceseiy of reatment
unlessthe department determines that the individual hes#itt® providedto an injured employee, whiglermits the department to evaluate the ¢eeat
vice providers position in the dispute is frivolous or based omentan employee receives withinplacement, but not the placement itself. LaBeree
fraudulentrepresentations. la subsequent dispute involving the),¥ausay Insurance Companig10 Wi App 148330 Ws. 2d 101793 N.w2d
sameindividual health service providethe department shall '
charg(_athe Iosi_ng party to the dispute for the full cost of obtaininggo 17 Procedure; notice of hearing; witnesses, con e
the written opinion of the expert. tempt; testimony , medical examination. (1) (a) 1. Upon
(e) Within 30 days after a determination under this subsectiahefiling with the department by any party in interest of any appli
the department maget aside, reverse, or modify the determénaation in writing stating the general nature of any claimtas
tion for any reasorthat the department considers f@ignt. which any dispute or controversy may have arisen, the department
Within 60 days after @etermination under this subsection, thghall mail a copy of the application to all other parties in interest,
departmenimay set aside, reverse, or modfig determination on andthe insurance carrier shall bensidered a party in interest.
groundsof mistake. A health service providersurey or self-ince  The department or the division may bring in additional parties by
sured employer that eggrieved by a determination of the degrserviceof a copy of the application.
mentunderthis subsection may seek judicial review of that deter o Subject tosubd 3., the division shall cause notice of hmar
mination in the same manner that compensation claims &gy on the application to be given to each interested party by ser
reviewedunder s102.23 vice of that notice on the interested party personally or by mailing
(f) The department may contrauith an impartial health care a copyof that notice to the interested pastiast-known address
servicesreview oganization to provide the expert opinionsatleast 10 days before the hearing. If a party in interest is located
requiredunder par(c), or establish a panel of experts to providevithout this state, and has no postioé address within this state,
thoseopinions, or both. If the department establishes a paneltioé copy of theapplication and copies of all notices shall be filed
expertsto provide the expert opiniomsquired under pafc), the with thedepartment of financial institutions and shall also be sent
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by registered or certified mail to the last-knowost-office  departmenshall follow the procedure provided in a memaean

addresf the party Such filing and mailing shall constitute fiod dum of understanding entered into unde4%$.857

cientservice, with the samefe€t as if served upon a party located 3. Unless otherwise suspendedrevoked, a license issued

within this state. undersubd.1. shall be in force from the date of issuance until the
3. If a party in interest claims that the employer or insurer hdane30 following the date of issuance and may be renewed by the

actedwith malice or bad faith as described ir182.18 (1) (b)38. departmentfrom time to time, but each renewed licersball

or (bp), that party shall provide written notice stating with reasorexpire on the June 30 following the issuance of the renewed

ablespecificity the basis for the claim to the employiee insurer license.

the department, and the division before the division schedules (Cg) 1. Except as provided in sulam.,, the department shall

hearingon the claim of malice or bad faith. requireeach applicant for a license under. ga@rwho is an indie

4. The hearing may be adjourned in the discretion of thesdiviidual to provide the department with thpplicants social secue
sion,and hearings may be held at such places as the divisionedesiy number and shall require each applicant &olicense under
nateswithin or without the state. The division may also arrangear.(c) who is not an individual to provide the department wigh
to have hearings held by the commissioficef, or tribunal hawe applicants federal employer identification numpeahen initially
ing authority to hear cases arising under the wéslaampensee applyingfor or applying to renew the license.
tion law of any other state, of the Distrint Columbia, orofany 2. |f an applicant who is aindividual fails to provide the
territory of the United States, with the testimony and proceedinggplicant'ssocial security number to the department or if an appli
atany such hearing to be reported to the division and to be mad@twho is not an individual fails to provide the applicari€cbe
partof the record in the case. Any evidence so taken shall be sgfa1employer identification number to the department, the depart
jectto rebuttal upon final hearing before the division. mentmay not issue or renew a license under (gito or for the

(b) In anydispute or controversy pending before the divisiompplicantunlessthe applicant is an individual who does not have
the division may direct the partige appear before an examinera social security number and the applicant submits a statement
for a conference to consider the clarificationissuies, the joining madeor subscribed under oatit afirmation as required under
of additional parties, the necessity or desirability of amendmesishd.2m.
to the pleadings, the obtaining of admissions of fact or of@ocu 2m_ If an applicant who is an individual does hatve a social
ments, records, reports, and bills that may avoid unnecessagycyritynumber the applicant shall submitstatement made or
proof, and such other matters as may aid in disposition of tbe digpscribedunder oath or &fmation to thedepartment that the
pute or controversyAfter that conference the division may issugppjicantdoes not have a social security numbee form of the
anorder requiring disclosure or exchange of any information gfatement shall be prescribed by the department. A licesised

written material that the division considers material to the timely yeliance upon a false statement submitted undesuhigivision
andorderly disposition of the dispute or controverslya party s invalid.

fails to disclose or exchange that information within the time
statedin the orderthe division may issue an order dismissing th . : :
claim without prejudice or excluding evidence or testimonyanela?Ose any information received under sull.to any person

: : . : ; L xceptto the department of revender the sole purpose of
ing to the information or written material. The division Shallqarorequgstingc:ertificz[:)'ttions under s73.0301or the dep%rtr%ent of
;Ig%ﬁaCh party with a copy of any order issueder this pa childrenand families for purposes of administering8.22

(©) 1. Any pary shal have the right to e present at angshegr, (00 8 CPRAT OB T2 U CRE AT SoHY
ing, in person or by attorney or any other agent, and to present s er par(c) for failure of the anplicant or agent to pay courter
testimonyasmay be pertinent to the controversy before theoeli P PP 9 pay

; " : eredpayments of child or familgupport, maintenance, birth
sion. No person, firm, or corporation, othtean an attorney at law %fensesmedical expenses, or other expenses related to the sup

whois licensed to practice law in the state, may appear on be . ; ;

of any party in int?arest before the division 0?’ arE)F/) member§ tof a child or former spouse or for failure of the applicant or

employeeof the division assigned to conduct any hearimgesre 29€Nt0 comply afterappropriate notice, with a subpoena orasar
rantissued by the department of childieamd families or a county

tigation, or inquiry relative to a claim faompensation or benefits . .
ugrllderthis chgptrgrunless the person is 18pyear$gi3 or older child support agency undser59.53 (5)and related to paternity or

doesnot have an arrest or convictigecord, subject to s§11.321 child support proceedings, as provided in a memorandum of
111.322and 111.335 is otherwise qualified, and has obtaine(?'C';dggsgacr:i%'r?%nktgrr]egr:gg %g%ﬁﬁgﬁggbﬂgxmgtﬁﬁgﬂ gr?lry
from the department a license with authorization to appeagine ’ ; . . .
tersor proceedings before the divisioBxcept as provided underasg'rO\”?SdS,'Sn?th‘?j memorandq(rjn é’f ungl;rstandmg entered into
pars.(cm), (cr), and(ct), thelicense shall be issued by the det;mrf’m ers.49.857and not as provided in ¢ o .
mentunder rules promulgated by the department. The departmenfct) The departmershall deny an application for the issuance
shall maintain in its dice a currentlist of persons to whom OF renewal of a license under pgr), or revoke such a license
licenseshave been issued. alreadyissued, if the department of revenue certifies under s.
2. Any license issued under sutid.may be suspended Or73.0301‘[hat the applicant olicensee is liable for delinquent

revokedby the department for fraud or serious misconduct on tXeS- Notwithstanding paxc), an action taken under this paga
partof an agentmay be denied, suspended, nonrenewed, oraath@f2PIS Subject to review only as provided under3.0301 (5)
wisewithheld by the departmefur failure to pay court-ordered andnot as provided in cf227. o
paymentsas providedn par (cm) on the part of an agent, and may (ct) 1. The department may deny an application for the
bedenied or revokei the department of revenue certifies undeissuanceor renewal of license under pg(c), or revoke sucha
s.73.0301that the applicant or licensee is liable émlinquent licensealready issued, if the department determines that thexappli
taxesor if the department determines under ) that the appte cantor licensee is liable for delinquent contributions, as defined
cantor licensee is liable fadelinquent unemployment insurancen s.108.227 (1) (d) Notwithstanding palc), an action taken
contributions. Before suspending or revoking the licens¢hef underthis subdivision is subject to review only as provided under
agenton the grounds of fraud or miscondube department shall s-108.227 (Sand not as provided in cB27.

give notice in writing to the agent of the cbas of fraud or mi® 2. If the department denies an application or revokes a license
conductand shallgive the agent full opportunity to be heard irundersubd.1., the department shall mail a notice of denial oreevo
relation to those chges. In denying, suspending, restrictingcationto the applicant or license holdefhe notice shall include
refusingto renew or otherwise withholding a license for failurea statement of the facts that warréim¢ denial or revocation and
to pay court-ordered payments as provided in. gam), the a statement that the applicant or license holder, méthin 30

3. The department of workforce development may nakdis
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days after the date on which the notice of denial or revocatioreimployeeclaimingcompensation to be examined by a physician,
mailed, file a written request with the department to have ttehiropractor,psychologist, dentisgr podiatrist. The testimony
determination thathe applicant or license holder is liable forso taken, and the results of any such inspection or examination,
delinquentcontributions reviewed at a hearing undet@8.227 shall be reported to the division for its consideration upon final
(5) (a) hearing. All ex parte testimony taken by the division shall be
3. If, after a hearing under $08.227 (5) (a)the department reducedo writing, and any partghall have opportunity to rebut
affirms a determination undeubd.1. that an applicant or license thattestimony on final hearing.
holderis liable for delinquent contributions, the department shall (f) Section$804.05and804.07shall not apply to proceedings

affirm its denial or revocation. An applicant or license holder may\derthis chapterexcept as to a witness who is any of the fotw
seekjudicial review under s108.227 (6)of an afirmation by the ing:

departmentf a denial or revocation under this subdivision.
4. If, after a hearing under $08.227 (5) (a)the department : ; -
determineghat a persomwhose license is revoked or whose aqeplifor t%e,?]téc;l#itnto go oubf the state, not intending to return in time
cationis denied under subd. is not liable for delinquent conts . g._ ) . .
butions,as defined in £08.227 (1) (d)the department shall re;m  3- SO Sick, infirm, or aged as to makerobable that the wde
statethe license or approve the application, unless there are oth@sswill not be able to attend the hearing.
groundsfor revocation or denial. The department may notgehar 4. A member of the legislature, if any committefehe legise
afee for reinstatement of a license under this subdivision.  latureor of thehouse of which the witness is a member is ieses
(d) 1. The contents of certified medical andggeal reports  Sionand the witness waives his or her privilege.
by physicians, podiatrists, ggons, dentists, psychologigéyoe (g) Whenever the testimony presented at any hearing indicates
sicianassistants, advanced practice nurse prescribers, andechardispute or creates a doubt as to the extent or cause of disability
practorslicensed in angbracticing in this state, and of certifiedor death, the division may direct that the injured employee be
reportsby experts concerning losg earning capacity under s.examinedthat an autopsy be performed, or that an opinion be
102.44(2) and(3), presented by a party for compensation coastbtainedwithout examination or autopdyy or from arimpartial,
tute prima facie evidence as tbhe matter contained in thosecompetent physiciamhiropractordentist, psychologist or podi
reports, subject to any rules and limitationise division pree trist designated by the division who is not under contract with or
scribes. Certified reports of physicians, podiatrists,gaans, regularly employed by a compensation insuracareier or self-
dentists,psy_chologists, p_hysiciaassistants,_advanced pl’aCtiCQ]suredemployer The expense of the examination, autppsy
nurseprescribers, and chiropractors, wherdieansed and pra@e opinion shall be paid by the employer, dfrthe employeelaims
ticing, who have examined or treated the claimant, and of expegémpensatiorunder s.102.81, from the uninsured employers
if the practitioner or expert consents to being subjected to Crofisnd. The report of the examination, autopsyopinion shall be
examinationalso constitute prima facie evidence as to the matigansmittedin writing to the division and a copy of the report shall
containedn those reports. Certified repoaSphysicians, pod@ pe furnished by the division to each partyho shall havean
trists, sugeons, psychologists, and chiropractors are admissilg§portunityto rebut the report on further hearing.
asgwdten(ie ?fﬂt‘he dd'a%qgs'é’ ngfgegsﬂy oftth%trgatrpent, ?r&g?aus&l) The contents of certified reports of investigation made by
andextent of the disabilityL-ertified reports by coctors o é ustrialsafety specialists who are employed, contracted, oe oth
ustry, phy5|q|an assistants, and advanced practice nurse pees isesecured by the department the division and who are
ersare admissible as evidence of the diagnosis and necessity o, - "o cross-examination, if served upon the parties 15

treatmenbut not of the cause and extent of disabiliyy physce - - h - . .
; P - : . daysprior to hearing, shall constitute prima facie evidence as to
cian, podiatrist, sugeon, dentist, psychologist, chiropragiainyce mattercontained in those reports. A report described in thisgara

sicianassistant, advanced practice nurse preseobexpert who graphthat is admitted or received into evidence by the division

!félggﬂﬂl\%};fggl(f?ﬁe% fgﬁ%?ﬁ;%ﬂgg tfg(r:tbc:)rtrc]) plljnr:gg?ggaggeg fied constitutesubstantial evidence underl92.23 (6)as to themate
' ' ) ter contained in the report.

2. The record of a hospital or sanatorium in this state that'is L .
satisfactoryto the division, established by certificatefidafvit, or (2) If thedivision has reason to believe that the payment of
testimonyof the supervising éiter of the hospital or sanitorium, COmpensatiorhas not beemade, the division may on its own
anyother person having chu of the record, or a physicigrgdice Motiongive notice to the parties, in the manpeovided for the
atrist, sugeon, dentist, psychologist, physician assistarerviceof an application, of a time and place when a hearing will
advancedpractice nurse prescribeor chiropractor to be the P€ held for the purpose of determining faets. The notice shall
recordof the patient in question, and made in the regular cour§gntaina statement of the matter to be considered. All provisions
of examination or treatment of the patient, constitutes prima faethis chapter governing proceedings on an application shall
evidenceas to the matter contained in the recordhéoextent that @pPply,insofar as applicable, to a proceeding under this subsection.
therecord is otherwise competent and relevant. Whenthe division schedules a hearing on its own motiondithiee

3. The division mayby rule, establish the qualifications ofSION does not become a party in interest and is not required to
andthe form used for certified reports submitted by experts wiRpPeamt the hearing.
provideinformation concerning loss of earning capacity under s. (2m) The division or any partyincluding the department,
102.44(2) and(3). The division may not admit into evidence anay require any person to produce books, papers, and reatords
certified report of a practitioner or othekpert or a record of a haes the hearing by personal service of a subpoena upon the person
pital or sanatorium that was not filed with the division and altgraalongwith a tender of witness fees as provided ir8¢4.67and
tiesin interest at least 15 dalgsfore the date of the hearing, unles885.06 Except as provided in suf2s), the subpoena shall be on
the division is satisfied that there is good cause for the faiturea form provided by thedivision and shall give the name and
file the report. addresf the party requesting the subpoena.

4. A report or record described in sulid. 2., or 3. that is (2s) A party's attorney of record may iss@esubpoena to
admittedor received into evidence by th&ision constitutes sab compelthe attendance af witness or the production of evidence.
stantialevidence under $402.23 (6)as to the matter containgd A subpoena issued by an attorney must be in substarttially
thereport or record. sameform as provided in £05.07 (4)andmust be served in the

(e) The division maywith or without notice to any partgause mannerprovided in s805.07 (5) Theattorney shall, at the time
testimonyto be taken, an inspection of the premises where tbgissuance, send a copy of the subpoena to the hes@mginer
injury occurred to be made, or the time books pagholls of the or other representative of the division responsible for conducting
employerto be examined by any examinand may direcany the proceeding.

1. Beyond reach of the subpoena of the division.
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(3) Any personwho shall willfully and unlawfully fail or testimonyor reports and of theames of the expert witnesses
neglectto appear to testify or to produce books, papers anahvolved.

recordsas required, shall be finewt less than $25 nor more than (c) Notwithstanding the notice deadlines provided in @y
$100, or imprisoned in the county jail not longer thandys.  the division may receive in evidence testimony or certifigobrts
Eachday such person shall so refuse or neglect shall constituigamn expert witnesses under péa) when the applicable notice
separateffense. deadlineunder par(b) is not met if good cause is shown for the

(4) Exceptas provided in this subsection and82.555(12) delayin providing the notice required under.ghj and if no party
(b), in the case of occupational disease, the right of an employiegrejudiced by the delay

the employees legal representative, or a dependerprticeed  (8) Unless otherwise agreed to by all parties, an injured
underthis section shall not extend beyond 12 years after the datpioyeeshall file with the division and serve on all parties at
of the injury or death or after the date that compensation, othe4st15 days before the date of the hearing an itemized statement
thanfor treatment or burial expenses, viast paid, or would have of a|| medical expenses and incident@mpensation under s.
beenlast payable if no advancement were made, whicheaer 102 42claimed by the injureémployee. The itemized statement

is latest, and in the case of traumatic injuhat right shalhot ghg|l include, if applicable, information relating to atravel
extendbeyond 6 years after that date. In¢hse of occupational expensedncurred by the injured employee in obtaintreatment
diseasea traumatic injury resulting in the loss or total impairmenfcluding the injured employes' destination, number of trips,

of a hand or any part of the rest of the arm proximal to the h ndtrip mileage, and meal and lodging expenses. ditision

or of a foot or anypart of the rest of the leg proximal to the footyay not admit into evidencany information relating to medical
anyloss of vision, omny permanent brain injury; or a traumatiGynensesnd incidental compensation undet@2.42claimed by
injury causing the need for an artificial spinal disc or a total @pajninjured employee if the injured employee failed to file with the
tial knee or hip replacement, there shall be no statute of enifgyision andserveon all parties at least 15 days before the date of
tions, except that benefits or treatment expeftsean occupee the hearing an itemized statement of the medical expenses and
tional disease becoming due 12 years after the afaitgury or  jncigentalcompensation under $02.42claimed by the injured
deathor last payment of compensation, other than for treatmeii ployee unless the division is satisfied that there is good cause

or burial expenses, shall be paid from the work ingupplemece o the failure to file and serve the itemized statement.
tal benefit fund under 4.02.65and in the manner provided in s. History: 1971 c. 1481971c. 213s.5; 1973 c. 150282 Sup. Ct. Ordei67 Ws.

102.66and benefits or treatmepkpense for such a traumaticad 585,774 (1975)1975 c. 14%s.20, 54; 1975 c. 199200, 1977 c. 29195, 273

ini i i 9 c. 2781981 c. 92314, 1981 c. 3154.2202 1981 c. 3801981 c. 391s.211;
injury becoming due 6 years after that date shall be paid from thgl ™ 2500 17203555 061 3765 1903 a. 81492 1095 a. 27117 1997

fund and in that manner if the datéinjury or death or last pay 3 3g 191,237 1999 a. 92001 a. 372003 a. 1442005 a. 1722007a. 185 2009
mentof compensation, other than for treatmamiburial expenses, a. 180 206, 2011 a. 1832013 a. 362015 a. 55180,
is before April 1, 2006. Payment of wages by the employer durin fols_s';%fem”fei See a'SOthrDW_D 20 fV\”S- adg‘-tcog_el-d b b

; il ; plaintiff-employer was not deprived of any substantial due prodghts by the
d.lsablhty or absence frorvork t.o obtain treatment shall be mn.g?éaartment'sefusal to invoke its rule requiring inspection of the opposing parties’
_Slderedpayment of compensation for the purpose O_f this secti dicalreports when the plaintihad amplenotice of the nature of the employze’
if the employer knewf the employes' condition and its alleged claim. Theodore Fleisneinc. v DILHR, 65 Wis. 2d 317222 N.W2d 600(1974).

i Underthefacts of the case, a refusal to grant an empleyequest for adjournment
relatlonto_ the employment. o . I wasa denial of due proces8ituminous Casualty Co. DILHR, 97 Wis. 2d 730295
(5) Thissection does not limit the time withivhich the state N.w.2d183(Ct. App. 1980).

may brlng an action to recover the amounts spec|f|ed 49 ~Sub.(1) (d) does not create a presumption éwidence presented by treating gy
(5) and102.59 siciansis correct. The statute enforces the idea that LIRC determines the weight to
’ . . be given medical witnesses. ConradiMt. Carmel School197 Ws. 2d 60 539
(6) If an employee or dependent shall, at the time of inqury N.W.2d713(Ct. App. 1995)94-2842.

atthe time the employezbr dependerit'right accrues, be under LIRC's authority under sub. (1) (a) to control its calendarraadage its internal
! affairs necessarily implies the power to deny an applisanttionto withdraw an

18 years of age, the limitations of time within which the employ&@piicationfor hearing. An appellarsttailure to appear at a hearing after a motion
or dependent mafile application or proceed under this chaptero withdraw the application was denied was grounds for entry of a default judgment

; ; ; under s. 102.18 (1) (a). BaldwinlMRC, 228 Ws. 2d 601599 N.W2d 8(Ct. App.
if they would otherwise sooner expishall be extended to ONe 955) 98-3090.

yearafter the employee or dependent attains the age of 18 yeal.ihe absence of testimony in conflict with a claimantiedical experts, LIRC

If, within anypart of the last year of any such period of limitationmayreject the expert evidence if there is countervailing testimony raising legitimate
anemployee, the employaepersonal representative, or suceiv5g 4 28901 e smployeaniuny, Kowalchuk vLIRC, 2000 W1 App 85234 Ws.

ing dependent be insane or on active duty inatmeed forces of it was reasonable for LIRC to conclude that the statute of limitations under sub. (4)
the United Statesuch period of limitation shall be extended to ®r death benefits begins to run at the time of death, rétherthe time of injury
yearsafter thedate that the limitation would otherwise expire. Th tgrgi‘f'(g’f;épaper Co. MLIRC, 2001 W1 App 248248 Ws. 2d 343635 N.w2d
provision hereofwith respect to persons on active duty in the Neithersub. (1) (g) or (d) provides a statutory right to cross-examine an indepen

armedforces of the Unite@tates shall apply only where no appli dentphysician appointetly the department. When the legislature drafted sub. (1) (g),
cablefederal statute is in fefct it chose to use thgeneral term 2rebut.° Because it did not specify the right to cross-
: examinationjt appearshe legislature left to the departmentiscretion whether to

(7) (@) Except as provided in pab), in a claim under s. allow cross-examination in circumstances where it might provide relevant acel pro
i ig i+ bativeevidence.Sub. (1) (d) governs experts that are presented by a party to establish
102'44(2) and(3), teSt.Imony or .Cemfled repc_ths Qf expert oIt aprima facie case, not experts appointed bydégartment to provide an impartial
nesse®n loss of earning capacity may f@eeived in evidence report. LIRC did not violate the plainfifs due process rights when it declined to
andconsidered with all other evidentmedecide on an employee' remandfor cross-examination. Aurora Consolidated Health Caréabor and

actualloss of eaming capacity Ilnod_ggg%/iRewew Commission2012 WI 49, 340 Ws. 2d 367 814 N.W2d 824

(b) Except as provided in pdc), thedivision shall exclude  Prehearingliscovery under Wconsins workets compensation act.oers. 68
from evidence testimony or certified repoftem expert wite MLR 597 (1985).
nessesinder par(a) offered by the party that raises the issue of . o L .
lossof earning capacity if that party failed to notify the divisiod02.175 Apportionment of liability . (1) If itis established
andthe other parties of interest, at least 60 days béferdate of at the hearing that 2 or more accidental injuries, for edainich
the hearing, of the party’ intent to provide the testimoryr @ party to the proceedings is liable under this chaptere each
reportsand of the names of the expert witnesses involéedept contributedto ap_hy5|ca| O_r mental condition for which benefits
asprovidedin par (c), the division shall exclude from evidencewould be otherwise due, liability for such benestsall be appae
testimonyor certified reports from expert witnesses under(ppr tionedaccording to the proof of the relative contribution taelis
offeredby a party of interest in response to the party that raises @dlity resulting from the injury
issueof loss of earningapacity if the responding party failed to (2) If after a hearing or a prehearing conference the division
notify the division and the other parties of interest, at least 45 dagterminedhat an injured employee is entitled to compensation
beforethe date of the hearing, of the pastiritent to provide the but that there remains in dispute only the issue of which of 2 or
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more parties is liable for that compensation, the divisinay (bg) 1. Ifthedivision finds under pafb) that an insurer or
orderone or more parties to pay compensaticanmmount, time, self-insuredemployer idiable under this chapter for any health
andmanner as determined by the division. If the division lateervicegprovided to an injured employee by@alth service pae
determineghat another party is liable for compensation, theogiwider, butthatthe reasonableness of the fee ghdrby the health
sion shall orderthat other party to reimburse any party that waserviceprovider is in dispute, the division may include in its order
orderedto pay compensation under this subsection. underpatr (b) a determination made by the department under s.
(3) (a) Ifitis established by the certified report gftaysician, 102.16(2) as to the reasonableness of the fe& such a detee
podiatrist,sugeon, psychologist, or chiropractor undet@.17 Mminationhas not yet been made, the division mefify, or direct
(1) (d) 1, a record of a hospital or sanitoriumders.102.17 (1) theinsurer or self-insured employer to notjfthe health service
(d) 2., or other competent evidence that an injured employee Heigviderunder s102.16 (2) (bthat the reasonableness of the fee
incurredpermanent disabilityout that a percentage of that disabilis in dispute.
ity was caused by an accidental injury sustained in the course of 2. If the division finds under pgb) that an employer or inso
employmentwith the employer against whom compensation @ncecarrier is liable under thishapter for any treatment provided
claimedand a percentage of that disability was caused by otlteran injured employee by a health service proyidat that the
factors,whether occurring before or aftdse time of the accidea necessityof the treatment is idispute, the division may include
tal injury, the employer shall be liable only for the percentage of its orderunder par(b) a determination made by the department
permanentisability that was caused by the accidental injuity unders.102.16 (2m)ks to the necessity of the treatmentf@uch
however previous permanent disability is attributable to occapa determination has ngétbeen made, the division may notify
tional exposure with the same emplaydre employer is also directthe employer oinsurance carrier to notifghe health see
liable for that previous permanent disability so established. vice provider under s102.16 (2m) (b}hat the necessity of the
(b) A physician, podiatrist, sgeon, psychologist, arhiroce treatments in dispute.
practorwho prepares a certified report undet02.17 (1) (d) 1. 3. If the division finds under pgb) that an insurer or self-
relatingto a claimfor compensation for an accidental injury acausnsuredemployer is liable under this chapter for the cost of eepre
ing permanent disability that was sustained in the course safriptiondrug dispensed underl€2.425(2) for outpatient use by
employmentwith the employer against whom compensation &n injured employee, but that the reasonableéthe amount
claimedshall address ithe report the issue of causation of theadichargedfor that prescription drug is in dispute, the divisinay
ability and shall include in the report an opinion as to theepencludein its order under patb) a determination made by the
centageof permanent disability thatas caused by the accidentatlepartmentinders.102.425 (4mps to the reasonableness of the
injury and the percentage pérmanent disability that was causegbrescriptiondrug charge orif such a determination has not yet
by other factors, includingccupational exposure with the sam&eenmade, the division may notifgr direct the insurer or self-
employer,whether occurring before or after the time of injury insuredemployer to notifythe pharmacist or practitioner dispans
(c) Upon requestf the department, the division, the employeing the prescription drug underl2.425 (4m) (bjhat the reasae
or the employess workets compensatiorinsurer an injured ablenessf the prescription drug chge is in dispute.
employeewho claims compensation for an injury causing peema (bp) If the division determines that the employer or insurance
nentdisability shall disclose all previous findings mérmanent carrier suspended, terminated, or failed ntake payments or
disability or other impairments that are relevant to that injury failedto report an injury as a result of malmebad faith, the dige
History: 1979 c. 2781993 a. 812015 a. 55180. sionmay include a penalty in an award to an employee for each
o ) eventor occurrence of malice or bad faith. That penalty is the
102.18 Findings, orders and awards. (1) (a) All parties exclusiveremedy against an employer iasurance carrier for
shallbe aforded opportunity for full, fajrpublic hearing after rea maliceor bad faith. If the penalty is imposed forewent or occue
sonablenotice, but disposition odpplication may be made by renceof malice or bad faith that causes a payment that is due an
compromisestipulation, agreement, or default without hearinginjured employee tdbe delayed in violation of 402.22 (1)or
(b) 1. Within 90 days after the final hearing and close of theverduein violation of s.628.46 (1) the division may not also
record,the division shall make and file its findings upon theoailtiorderan increased payment undet82.22 (1)or the payment of
matefacts involved in the controversynd its ordemwhich shall interestunder s628.46 (1) The division may award amount
statethe divisions determinatioras to the rights of the parties.thatthe division considers just, not to exceed the lesser of 268 per
Pendingthe final determination of any controversy before it, theentof total compensation due or $30,000 for each event orasccur
division, after any hearing, mayn its discretion, make intex renceof malice or bad faith. Thdivision may assess the penalty
locutory findings, orders, and awards, which may be enfoirtedagainstthe employertheinsurance carrieor both. Neither the
the same manner as final awards. employernor the insurance carrier is liable to reimburse the other
2. The division may include in any interlocutory or finaffor the penalty amount. The division may rule, define actions
awardor order an order directing the employer or insurer to piyatdemonstrate malice or bad faith.
for any futuretreatment that may be necessary to cure and relieve(bw) If an insurera self-insured employeor, if applicable,
the employee from the &cts of the injury or to pay forfature theuninsured employers fund pays compenséaticen employee
courseof instruction or other rehabilitatidnaining services pae in excess of its liability and another insurer or self-insured
vided under a rehabilitation training program developed underemnployeris liable for all or part of the excess payment, the depart
102.61(1) or (1m). ment or the division may order the insurer self-insured
3. If the division finds that the employer or insurer has nd@@mployerthat is liablefor that excess payment to reimburse the
paidany amount that the employerinsurer was directed to pay insureror self-insured employer that made the excess payoient
in anyinterlocutory order or award and that the nonpayment wisapplicable, the uninsured employers fund.
notin good faith, the division may include in its final award aggen (c) If 2 or moreexaminers have conducted a formal hearing on
alty not exceeding 25 percent of each amount that was not paiéakim and are unable to agree on the order or award to be issued,
directed. the decision shall be the decision of the majorifithe examiners
4. When there is a finding that teenployee is in fact sfefroe areequally divided on the decision, the division may appoint an
ing from an occupational disease caused by the employmtet ofadditionalexaminer who shall review the recamd consult with
employeragainst whom the application is filed, a final awdiate the other examiners concerning their impressiofithe credibite
missingthe application upon the ground that the applicanshias ity of the evidence. Findings of fact and an order or award may
fered no disability from the disease shall not bar any claim tiBenbe issued by a majority of the examiners.
employeemay have for disability sustained after the date of the (d) Any award which falls within a range of 5 percent of the
award. highestor lowest estimate of permanent partial disability made by
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a practitioner whichs in evidence is presumed to be a reasonaldepartmenbr the division for consideration angproval or reje®
award,provided it is not higher than the highest or lower than thi®n under s102.16 (1) Presentation of a compromise does
lowestestimate in evidence. affect the period in which to commence an action jfaticial

(e) Except as provided in $02.21 if the department or the review.
division orders a party to pay an awardcompensation, the party  (5) If it appears to the division that a mistake may have been
shallpay the award no later than 21 days after the datehaoth madeas to cause of injury in the findings, ordaraward upon an
theorder is mailed to the last-known address of the pamiess allegedinjury based oraccident, when in fact the employee was
the party files a petition for review under s§B). This paragraph sufferingfrom an occupational disease, within 3 years after the
appliesto allawards of compensation ordered by the departmetdteof the findings, ordeor award the division maypon itsown
or the division, whether the award results from a hearing, theotion, with or without hearing, set aside the findings, order or
defaultof a partyora compromise or stipulation confirmed by theward,or the division may take that action upon application made
departmenor the division. within those 3 years. After apportunity for hearing, the division

(2) (@) The department shall haemd maintain on its staf mayif in fact the employee is defing from disease arisinaut
suchexaminers as are necessary to hear and decide claimsofdhe employment, make new findings, and a new order or award,
compensatiordescribed in s102.16 (1) (b)and to assist in the Or the division may reinstate the previofisdings, order or
effectiveadministration of this chapter award.

(b) The division shall havand maintain on its stauch exare ~ (6) In case of disease arisingt of employment, the division
iners as are necessary to decide claims for compensati®ay from time to time review its findings, ordesr award, and

describedn s.102.16 (1) (cand to assist in thefettive adjudicee Makenew findings, or a new order or award, based on the facts
tion of claims under this chapter regardingdisability or otherwise as thosacts may appear at the

(c) Examiners under parg) and(b) shallbe attorneys and time of the review This subsection shall nofedt theapplication

; o : ; ; e limitation in s102.17 (4)
may be designated as administrative law judges. Those examirer

S : A History: 1971 c. 1481973 c. 1501975 c. 1471977 c. 29195 1979 c. 89278
may make findings and orders and may approve, re\setaside, 35571987 ¢. 921983 a. 981985 a. 831987 a. 1791989 4. 641997 a. 381999
modify, or confirm stipulations of settlement or compromises af 14 2001 a. 372003 a. 1442005 a. 1722007 a. 1852015 a. 55180.
claimsfor compensation. Cross-reference: See also LIRC and BIA 4.04, Wis. adm. code.

. . . . Committee Note, 1971:The intent is to authorize the commission within its edso
(3) A party ininterest may petition the commission for review,g giscretion to reopen final orders on the basis of mistake or newly discovered evi

of an examinés decisionawarding or denying compensation ifdencewithin a period of one year from the date of such order where this is found

ivigi icq i » bejust. Itis intended thahe commission have authority to grant or deny comjpensa
the department, the division, or the commissieceives the peg tion, including the right to increase or to decrdaeseefits previously awarded. [Bill

tion within 21 days after the departmentthe division mailed a 371.4]
copy of the examln_és _flndlngs and order tQ the |aSt-anWf] Interlocutoryorders issued by the department in woskeompensation cases are
addressesf the parties in interest. The commission shall dismiggtres judicata. \tsch vDILHR, 46 Wis. 2d 504175 N.W2d 201(1970).

apetition that is not fileavithin those 21 days unless the petitioner Whenthe department reverses an examinéindings and makes independent
" . fl;n ings, the latter should be accompaniedebsnemorandum opinion indicating not
showsthat the petition was filed late for a reason that was bey! prior consultation with the examiner and review of the redmtia statement

the petitionets control. If no petition is filed within those Bays, or statements of the reasons for reachingfareift result or conclusioparticularly

HRE i : i whenthe credibility of witnesses is involvedrafsamerica Insurance CoDILHR,
the findings or order shall be considered final unlessaséte, 54Wis. 2d 272195 N.W2d 656(1972). See also MervoshIRC, 2010 WI App

reversedpr modified by the examiner within that time. If the ad 36, 324 Ws. 2d 134781 N.w2d 236 09-0271.
ingsor order are set aside by the examitteg status shall be the The department could properly find no permanent disability in the case afea suc

i i i indi cessfulfusion of vertebrae and still retain jurisdiction to determine future disability
?aaneas prlor(;[o the setting aZIde of tg? ﬁg%mgﬁ or Ordé.the whendoctors testified that there might be futureetfs. \érnon County VDILHR,
indings or order are reversed or modified by the examither gqowis. 2d 736211 N.W.2d 441(1973).

time for filing a petition commences on the date on which noticein a case involving conflictingestimony in which the department reverses an
of the reversal or modification is mailed to the last-knowgxaminer'sfindings, fundamental fairness requires a separate statement by the

PG i faai ; epartmenexplaining why it reached its decision, as webpscifically setting forth
addressesf the partiesn interest. The commission shall eithe n the record its consultation with the examiner with respect to impressions oreonclu

affirm, reverse, set aside, or modify the findings or griderhole  sionsin regard to theredibility of witnesses. SimontonBILHR, 62 Wis. 2d 1.2,
or in part, or direct the taking of additional evidence. Theagoril4N.W.2d 302(1974).

iecinn' 1 ; 1 ub.(5) is inapplicable if at the original hearing the examauersidered the possi
mission'saction shall be based on a review of the ewdences%l ity of both accidental injury and injury caudeygloccupational disease and denied

mitted. the applicant benefits. Murphy DILHR, 63 Ws. 2d 248217 N.W2d 370(1974).
(4) (@ Unless the liability under 402.35 (3) 102.43 (5) An award will be dirmed if it is supported by any credible evidence. When there

; e areinconsistencies or conflicts in medical testimanhis for the department and not
102.49 102.57 102.58 102.59 102.600r 102.61is specmcally the courtsto reconcile inconsistencies. Theodore Fleisimer v DILHR, 65 Ws.

mentionedthe orderfindings or award are deemed not tfeeff 24317 222 N.w2d 600(1974).
such liability Theauthority granted under sub. (3) to modify the findings of a hearing examiner
. . .doesnot extend to the making of findings and an order on an alternative basis @ liabil

~ (b) Within 28 days after the date of a decision of the cOmEMig neither tried by the parties nor ruled ontbg examiner When another basis of
sion,the commissiomay on its own motion, set aside the aeciliability is applicable, the examinierfindings must be set aside and an odifercting

i i i thetaking of additional testimony entered, directing the examineraiee new finde
sionfor further consnc_ieratlon. i . ingsas to the substituted basis. Joseph Schlitz Brewing. CILKR, 67 Ws. 2d

(c) On its own motion, for reasons it deemdisigt, the conse 185 226 N.w2d 492(1975).

missionmay set aside any final order or awafdhe commission Thedismissal ofan application that was neither based upon a stipulation aecom

; A promisenor entered after a hearing was void. The original application was valid
or examiner within one year aftére date of the order or aWard’thoughmade many years earlieKohler Co. vDILHR, 81 Ws. 2d 1, 259 N.w2d

upongrounds of mistake or newly discovered evidence, and, aftes (1977).

further consideration, do any of the following: Thrleqepabrtmem i% not required to mqkr(]e speciEc ffi.n(éi.ngs astoa daﬁ%ﬂmrm
) o . er's claim, but it is better practice to either make findings or state why none were
1. Affirm, reverse or modifyin whole or in part, the order or made. Universal Foundry Co.DILHR, 82 Wis. 2d 479263 N.W2d 172(1978).
award. Commissiorguidelines, formulated as internal standards of credibilitydrkers
2. Reinstate the previous order or award. compensatiorcases, are irrelevant to a cosirieview of the commissianfindings.
o E. F. Brewer Co. VDILHR, 82 Wis. 2d 634264 N.W2d 222(1978).
3. Remand the case to the departneerihe division for fus.e A general finding by the department implies all facts necessary to support it. A
ther proceedings. finding not explicitly made may be inferred from other properly made findings and
. " . .. . . from findings that were not made if there is evidence that would supportfthdse
(d) While a petition for review by the commissiorpending ings. Vvaladzic v Briggs & Stratton Cor2 Wis. 2d 583286 N.w2d 540(1979).
or afterentry of an order or award by the commission but beforesub.(1) (bp) is constitutional. MessnerBriggs & Stratton Corpl20 Ws. 2d127,

commencementf anaction for judicial review or expiration of 353N.W.2d 363(Ct. App. 1984).

PR . . PR " An employer was penalized for denying a claim that was not ?fairly debatable®
the period in which to commence an action for judicial revé ,iersub. (1) (bp). Kimberly-Clark Corp.£IRC, 138 Ws. 2d 58405 N.W2d 684

commissionshall remandiny compromise presented to it to thect. App. 1987).
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Sub.(4) (c) grants the review commission exclusive authority to set aside findirggmpensation's payable, leaves survivirajjen dependents resil
dueto newly discovered evidence. The trial court does not possess that authoyi B ; ; 4
Hoppv. LIRC, 146 Ws. 2d 172430 N.W2d 359(Ct. App. 1988). °irﬁ§ outside of the Unlteo_l States, the duly accredlteo_l _constfllaar of
To show bad faith under sub. (1) (bp) a claimant must show that the employer a6 Of the country of which such dependents are citizens or such
withouta reasonable basis for the delay and with knowledge or a reckless disregfficer's designated representative residing witthie state shall,
of the lack of reasonable basis for the delsprth American Mechanical LIRC, H H
157 Ws. 2d 801460 N.W2d 835(Ct. App. 1990). exceptas otl;er?lede detem(;ln@y tlhe depar(tjn:jent, bg the s_oltzfp
After the commissiomakes a final order and the review period has passed, tﬁ%sentat“,/e? the ec,ease, employee an (_apen ents in . mat
commission'sdecision is final for all purposes. KwaterskLIRC, 158 Ws. 2d 112,  terspertaining to their claims for compensation. The receipt by

46§N5‘/("3-§%534(Ctt- AF;E- ]ngoL)I.RCt e administatiotice of amm fact reviey  SUCNONCET OF agent of compensation furisd the distribution

up. oes not authorize 0 take aaministral Ce Of any Tact; review

is limited to the record before the hearing examiensoil, Inc.v. LIRC, 173 Wis. thereofshall be made only upon ordsfrthe department, and py

2d 154 496 N.W2d 150(Ct. App. 1992). mentto such dicer or agent pursuant to any such order shall be

Thecommission may not reject a medical opinion absent soméththg record ~ a full dischage of the benefits or compensation. Such consular
to support the rejection; countervailing expert testimony is not required in all ca i ' i i i i
Leistv. LIRC, 183 Ws. 2d 450515 N.W2d 268(Ct. App. 1994). Sﬁhﬁ |cder or such o‘ic%r S (;et;l)];esentatlvg ghall fum('f.h' if rngred Ey
Issuanceof a default order under sub. (1) (a) is discretian&wyles of civil proces thedepartment, a bon approved by it, conditioned upon the

dure do not apply to administrative proceedings. Nothing in the law suggestpeoper application of all moneys received by spetson. Before
defaultorder must be issued in the absesicexcusable neglect.evhaagh VLIRC,  sychbond is dischajed, such consular &iter or representative

204 Wis. 2d 154554 N.W2d 678(Ct. App. 1996)96-0470. " . s . -
Thecommission may not rule on and consider issues on appeal that wer@mot%ti]a“f"e with the dEpartment eerified account of the items of his

gatedand may not consider evidence not considered by the administrative law ju@feher receipts and diSbUI’SG_memS of Suoh]pen_sation. Such
Lzlglgzséths% ga’\rltl\t/%vsz 3%61'&%\{\/6'3 tofifgrg%tgéallg\zlfenc& Wght v. LIRC, 210 Ws.  consularofficer or representative shall make interim reports to the
. . App. - ) . P
LIRC's authority under s. 102.17 (1) (a) to control its calendar and manage @s ing?partmenas it may require.
nal affairs necessarily implies the power to deny an applisanétion to withdraw History: 1977 c. 29
anapplication for hearing. An appellafailure to appear at a hearing after a motion

to withdraw the application was denied was grounds for entry of a default judgm : I .

undersub. (1) (a). Baldwin LIRC, 228 Ws. 2d 601599 N.W2d 8(Ct. App. 1999), 162.195 Employees confined in institutions; payment.

98-3090, of benefits. In case an employee is adjudged mentally ill or
LIRC's application of sub. (1) (bp) was entitled to great weight deference. Beveificompetenbr convicted of a felonyand is confined in a public

Enterprisew. LIRC, 2002 WI App 23250 Wis. 2d 246640 N.W2d 518 01-0970. H PR
Unders. 102.23 (1)a), judicial review is available only from an order or awardnsmunon and has wholly dependent upon the employee farsup

granting or denying compensation. Judicialiewby common law certiorari was POrta person whose dependency is determined as if the employee
notavailable for a claim that LIRC failed to act within ttatutory time limitations ywere deceased, compensation payable duringptivéod of the

undersub. (4), which would be subject to judicial reviefraany subsequent order or [ : ;
awardgranting or denying compensation in that caselaM. LIRC, 2002 WI 72 employee sconfinement may be pald to the employee and the

253 Wis. 2d 426645 N.W2d 870 00-3548. employee'sdependents in such manpfer such time, and in such
To demonstrate bad faitmder sub. (1) (bp), a claimant must show the absence gimountas the department or division by order provides.
areasonable basis for denying benefits and the defeadardivledge or reckless History: 1993 a. 4922015 a. 55
disregardof the lack of a reasonable basis for denying the claim. BrowiRC, ry: ) :
2003WI 142 267 Ws. 2d 31671 N.W2d 279 02-1429.
Becausesub. (1) (bp) specifically allows for the imposition of bad faith penaltie§ 02.20 Judgment on award. |If any party presents a cedi

on an employer for failure to pay benefits, and because s. 102.23 (5) specific P ;
directsthe employer to pay benefits pending an appeal when the only issue is copy of the award to the circuit cofiot any countythe court

will pay benefits, an employer may be subject to bad faith penalties under sub. @Bgll, without notice, render judgment in accordance with the
independentrom its insurerwhen itfails to pay benefits in accordance with s. 102.28ward. A judgmentrendered under this section shall have the

(5). Bosco VLIRC, 2004 WI 77272 Ws. 2d 586681 N.W2d 157 03-0662. . : : :
Sub. (1) (d) does not prohibit determinations in excess of the highest medi meeffect as though renderedam action tried and determined

assessmenih evidence, but rather creates a presumption of reasonablenesstiyrthe court, and shall, with likefett, be entered in the judgment
awardsthat fall within the prescribed range. The statute does not state that an avgtidi lien docket.

outsideof the prescribed range unreasonable and does not prohibit DWD frorceset History: 1995 a. 2242001 a. 37

ting minimumloss of use percentages by administrative rule. Daimler Chrysler v ry(‘) a. 2zp2i0l a. )

LIRC, 2007 WI 15299 Ws. 2d 1 727 N.\W2d 311, 05-0544. Award® under this section means an award that has become final under s. 102.18

Sub.(1) (bp) does not govern the conduct of the department or its agent and ({gésm"e“ vLink Farms, Inc123 Ws. 2d 485368 N.W.2d 688(Ct. App. 1985).
notimpose any penalty on the department or its agent for bad faith conduct imeadmin

isteringthe uninsured employers fund. Sub.(fi)) constitutes the exclusive remedy 102.21 Payment of awards by local govemmenta|

for the bad faitrtonduct of an employer or an insurance caracause sub. (1) (bp) ; ; :
doesnot apply to the departmesiigent, it does not provide an exclusive remedy fo\‘mlts' Whenan award is made undttis chapter or $6.19],

theagents bad faith.Moreovers. 102.81 (1) (a) exempts the department and its ageh®81 stats., against any locgbvernmental unit, the person in
from paying an employee the statutory penalties and interest imposed on an empigjebsefavor the award is made shall fiecertified copy of the

or an insurance carrier ftineir misdeeds, but nothing in s. 102.81 (1) (a) exempts tl . ;
departmenbor its agent from liability for its bad faith conduct in processing claimtsg.\\'\’arcI with the clerlof the local governmental unit. Unless an

Aslaksonv. Gallagher Bassett Services, 18607 WI 39300 Ws. 2d 92729 NWad  appealis taken, within 20 days after that filing, the clerk shall draw
712, 04-2588, gn order on the treasurer of the local governmental unit for the

Because the parties explicitly stated the only claim against the employer was 1Qr. e .
accidentalinjury, the employer could not 2know the chas or claims® against it %-ymemOf the award. If upon appetile award is difmed in

includedan occupational disease claim. It never had an opportunity to be heardishole or in part, theclerk shall draw an order for payment of the

éthe probative force of the evidence adduced by both sides® as applied to theoeccupaard within 10 days after a certified copy of the judgment
tional disease claim, or ahe law applicable to the occupational disease claim, eithér,..

duringthe hearing or in its brief to the commission. As such, the employer was derdfirming t_he award is filed with that clerk. If the award or joglg
bothdue process and a #fiearing° under sub. (1) (a). aste Management Incomo  ment provides for more than one payment, the clerk shall draw

ratedv. LIRC, 2008 WI App 50308 Wis. 2d 763747 N.W2d 782 07-2405.

Oncea permanent partial disability award is made, the warleampensation stat prderSfﬁ r ?Fymept las the payments bﬁ Comg.que' ’\lllo stetate d
utesprovide only limited provision for reopening. The statutes do not provide for thag t0 thefiling of claims against, or the auditing, allowing, an
reopeningof a final award two years after it is rendered in the event the employgaymentof claims by a local governmental unit applies to the
rehiresthe employee. Schreiber Foods, md.IRC, 2009 WI App 40316 Wis. 2d

516,765 N.W2d 850 08.1977. paymentof an award or judgment under this section.
Caselaw appears to define an order 2awarding or denying compensation® in subHistory: 1983 a. 19%.6; 2015 a. 55180
(3) synonymously withan order reaching the merits of the applicamfaim.

Although the administrative decisions in this case contemplated the possibility L
future action by the claimanthe dismissal was not procedural or rooted in standin]?{.)z'22 Penalty for delayed payments; interest. (1) If

doctrinedike ripeness bubased on a finding that the claimant presentedfioirit the employer or hir her insurer inexcusably delays in making
evidenceto substantiate it and did reach the merits. LaBer#éausau Insurance thefirst payment that is due an injured employee for more3Ban

Companies2010 WI App 148330 Wis. 2d 101793 N.W2d 77 09-1628. f
Theautomatic-stay provisions dhe federal bankruptcy code froze an emplsyer daysaﬂer the date on which the employee leaves work as a result

obligationto pay claims, including workercompensation, that were not due at thedf an injury and if the amount due$500 or more, the payments
time of the employes bankruptcy filing. Accordingly obligations that became due gasto which the delay is found shall be increased by 10 percent.

after filing were not in default and nate-paymentpenalty could be assessed undern B ; ; : .
sub.(1) (bp). Grede Foundries, Inc.habor and Industry Review Commissi@f;12 If the employer or his or her insurer inexcusably delays in making

WI App 86 343 Ws. 2d 517819 N.W2d 85Q 11-2636. the first payment that is due an injured employee for morel#han
daysafter the date on which the employee leaves work as a result
102.19 Alien dependents; payments through consular of an injury the paymentas to which the delay is found may be

officers. In case a deceased employfeewhose injury or death increasedy 10 percentlf the employer or his or her insurer igex
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cusablydelays for any length of time in making any other payment (b) In such an action a complaishall be served with an
thatis due an injured employee, the payments as to which #ngthenticatedopy of the summons. The complaint need not be
delayis found may be increased by 10 percelfitthe delay is verified, but shall state the grounds upon which a review is sought.
chargeabldo the employer and not the insurers.102.62applies  Serviceupon a commissioner agent authorized by the comigtis
and the relative liability of the parties shall be fixed andoglissionto accept service constitutes complete service on all parties,
chargedas provided in that section. The department or theadiWut there shall be left with the person so served as many copies of
sionmay also order the employer or insurance carrier to reimbutae@ summons and complaint as there are defendamisthe corme
theemployee for any finance clyess, collection chages, or inte®e  missionshall mail one copy to each other defendant.
estthat the employee paid as a result of the inexcusable delay byc) The commission shall serve its answer to the complaint
the employer or insurance carrier o within 20 days after the service of the complaint. Except asepro
(2) If any sum that the department or the divigatters to be yidedin par(cm), any other defendant may serve an answer to the
paidis not paid when due, that sum shall bear interest at the rgéghplaint within 20 days after the service of the complaint, which
of 10 percent per yearThe state is liable fanterest on awards answemay by way of counterclaim or cross complaint, ask for
issuedagainst it under this chapteFhe department or the divisionipe review of the order or award referred to in the complaiithy

hasjurisdiction to issue an award for payment of interest undgfe same dect as if the defendant had commenced a separate
this subsection at any time within one year after the date of §stionfor the review of the order or award.

orderor, if the order is appealed, within one year after final court

determination. Interest awarded under this subsection becom%ss(crgr)lcgzgn?e;n?ﬁgt.r']r; argnicélc?nq barr?”gr:; uggre\/te(?r:ir?sn or
duefrom the date the examinsrorder becomes final or from the!"SY panythe insu pany may we
dateof a decision by the commission, whichever is later to the complaint within 45 days after the service of the complaint.

(3) If upon petition forreview the commission fiins an (d) The commission shall make return to the court of all@aocu

examiner'sorder interest at the rate of 7 percent per year on tmﬁntsand pﬁpers on file in the ma%_tah_testimonythat has beﬁn

amountordered by the examiner shall be due for the period teegiAkén:and the commissios'ordey findings, and award.Suc

ning on the 21st day after the datetlué examinés order and erg  returnof the commissionvhen filed in the dice of the clerk of

ing on the datgaid under the commissiantecision. If upon pes thecircuit court shall, with the papers specified iB&9.15 coroe

tion for judicial review under s102.23the court dirms the stitutea judgment roll in thection; and it shall not be necessary

commission'sdecision, interest at the rate of 7 percent per year hhave a transcript approved. The action may thereupon be

theamount ordered by the examiner sheildue up to the date of Proughton for hearing before the court upon the record by any

the commissions decision, and thereafter interest shall beagorRarty on 10 days' notice to the other; subject, howeteethe proe

putedunder sub(2). visionsof law for a change of the place of trial or the calling in of

History: 1977 c. 1951979 c. 10s.60 (13) 1979 c. 2781981 c. 921983 a. 98  anotherjudge.

19‘%?:;123;%9;3cilnzgissezéstﬁe enalty for inexcusable delay in making paym née) Upon such hearing, the court may confirm or set aside such

2 penaty Y 9 P SPder or award; and any judgment which may theretofore have

prior to the entry of an ordeiThe question of inexcusable delay is one of lawthad <
courtsare not bound by the departmeriinding as to it. Milwaukee County v beenrendered thereon; but tkame shall be set aside only upon

DILHR, 48 Ws. 2d 392180 N.W2d 513(1970). the following grounds:
The penalty under sub. (1) does not bar an action for bad faith for failure to pay a e . .
claim. Colemarv. American Universal Insurance G86 Ws. 2d 615273 N.W2d 1. That the commission actedthout or in excess of its paa
220(1979). rs.
LIRC's application of sub. (1) was entitled to great weight deference. Bever?y
Enterprises. LIRC, 2002 WI App 23250 Wis. 2d 246640 N.W2d 518 01-0970. 2. That the order or award was procured by fraud.

o ) o 3. That the findings of fact by the commission do not support
102.23 Judicial review . (1) (a) 1. The findings of fact made the order or award.

by the commission acting within iowers shall, in the absence (2) Uponthe trial of an action for review of an order or award

of fraud, be conclusiveThe order or award granting or denyingy,o -, \rt shall disregard any irregularity or error of the conenis
compensationeither interlocutory or final, whether judgmérats ion, the department, or tidivision unless it is made tofafnace

beenrendered on the order or award or not, is subject to revi P . :
only as provided in this section and not uncle227 or 51.801.02 iVely appear that the plainftivas damaged by that irregularity or
error.

The commission shall identify in the order or award pieesons

that must be made parties to an action for review of the order of3) Therecord in anycase shall be transmitted to the degeart
award. mentor the division within 5 days after expiration of the time for

2. Within 30 days after the date of arder or award made by 2PPeairom the order or judgment of the court, unlessppeal
the commission, any party aggrieved by the order or award migyi@ken from that order or judgment.
commencean action in circuit court for review of the order or ~ (4) Wheneveran award is made against the state the attorney
awardby serving a complaint as provided in.jgbJ and filing the generaimay bring an action for review thereof in the same manner
summonsand complaintvith the clerk of the circuit court. The andupon the same grounds as are provided by(&yb.
summonsand complaint shall name the party commencing the (5) Whenan action for review involves only the question of
actionas the plaintifand shall name as defendants the coreniiability as between themployer and one or more insurance oc®m
sionand all persons identified by the commission under slibd.paniesor as between several insurance companies, a party that has
If the circuit court determines that any other person is necessgégnordered by the department, the division, the commission, or

for the proper resolution of the action, the circuit court jo@y  a court to pay compensation is not relieved from payiogre
thatpersonas a party to the action, unless joinder of the persgansatioras ordered.

would unduly delay the resolution of the action. If the circuit court ) If the commissiors order or award depends on dagt

is satisfied that a party in interest has been prejudiced becausg,gf, 1)y, the commission, the court shall not substitute itsgeidg
gp di)r(?[ﬁgtclzci)rrc]:ili t%%'ﬁ% matyllqurtgggl[t)rﬁeotfirﬁec\?v%ir?f\/v%?ghfg]ndg]c%ic;memfor that of the commission as to the weight or credibility of
! o eevidence on any finding dé&ct. The court mayhowever set
may be commencec_i by an addltlpnal 30_ daYs- asidethe commissios order or award angmand the case to the
3. The proceedings shall be in the circuit court of the coundymmissiorif the commissiorg order or award depends on any

wherethe plaintif resides, except that if the plaifitis a state aterialandcontroverted finding of fact that is not supported by
agencythe proceedings shall be in the circuit court of the countyeyinleand substantial evidence.

wherethe defendant resides. The proceedings may be brought ifysiory. 1973 c. 1501975 c. 199Sup. Ct. Order73 Ws. 2d xxxi (1976)1977
any circuit court if all parties stipulate and that court agrees. c. 291977 c. 18%s.59, 135 1977 c. 195272, 447 Sup. Ct. Orde83 Ws. 2d xiii
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23 Updated 15-16 Wis. Stats. WORKER'S COMPENSA TION 102.26

(1978);1979 c. 2781981 c. 39%.252 1983 a. 98122 538 1985 a. 831997 a. 187 Judicialreview of workmers compensation cases. Haferman, 1973 WLR 576.
2001a. 37 2005 a. 172442, 2015 a. 55180
Judicial Council Committee's Note, 1976The procedure for initiating a petition 102,24 Remanding record. (1) Uponthe setting asidef

for judicial review under ch. 102 is governed by the provisions of s. 102.23 rather t .
the provisions for initiating a civil action under's. 801.02. [Re Oeffective Jan. 1, %Order or award, the coumtay recommit the controversy and

1977] remandthe record in the case to the commisdmrfurther heame
The fact that a party appealing from a DILHR order as to unemploymentecoiing or proceedings, or inay enter the proper judgment upon the

pensatiorlabeled his petition 2under 227.15° [now 227.52], is immaterial since t ; e
circuit court had subject matter jurisdiction. An answer by the department thaq‘?g].dmgsmc the commission, as the nature of the case shall demand.

227.15[now 227.52] gave no jurisdiction amounted to an appearance, and theedepgR abstract of the judgment entered by the trial court upon the
mentcould not later claim that the court had no personal jurisdiction because teg/iew of any order or award shall be made bydlegk of circuit

i‘ggﬂ'_’:‘,g_";g%gg}fg%‘;_d asummons and complaint. LBEHR, 49 Ws. 2d 491 41t ynon the judgment and lien docket entry of any judgment

A finding of fact, whether ultimate or evidentiaiy still in its essential nature a Which may have been rendered upon the order or awaehcer
fact, whereas a conclusion of law accepts those facts, and by judicial reasoning regdt§ptsof the abstract may be obtained for like entry upon theojudg

from the application of rules or concepts of law to those facts whether undispute: : ;
not. Kress Packing Co. Kottwitz, 61 Ws. 2d 175212 N.W2d 97(1973). ?nentand lien dockets of the courts of other counties.

A challengeo the constitutionality of sub. (1) was not sustained since it is manifest (2) After the commencement of an action to review any order
from the statute that the legislature intended to have the department be the real partaward of the commission, the parties may have the record
K,‘_W,TS{,%S{&?%?;;F a mere nominal parjunter v DILHR, 64 Wis. 2d 97218 oy andedhy the court for such time and under such condition as

Whenthe claimant timely appealed an adverse weskesmpensation decision in the parties may providdor the purpose of having the department
goodfaith, but erroneously captioned the appeal, the trial court abused its discretiynthe division act upon the question of approving or disapproving

by dismissing the action. CruzBDILHR, 81 Ws. 2d 442260 N.W2d 692(1978). ; : .
An employerwhose unemployment compensation account is fettaefl by the any settlement or compromise that the parties dwsire to have

commission'sdetermination has no standitmseek judicial reviewCornwell Pese SO @pproved. If approved, the actishall be at an end and jusg

sonnelAssociates VDILHR, 92 Wis. 2d 53284 N.W2d 706(Ct. App. 1979). ment may be entered upon the appr@aslipon an award. If not
An agencys mixed conclusions déw and findings of fact may be analyzed bygnprovedthedepartment or the division shall immediately return

using2 methods: 1) the analytical method of separating law fastmor 2) the praci he ci : h . hall o

cal or policy method that avoids law and fact labels and searches for a rational bm%record to the circuit court and the action shall proeeeifino

for the agencg decision. United &y of Greater Milwaukee WILHR, 105 Ws. 2d  remandhad been made.

447,313 N.W2d 858(Ct. App. 1981). - History: 1975 c. 1471977 c. 291979 c. 2781995 a. 2242015 a. 55
A failure toproperly serve the commission pursuant to sub. (1) (b) results inca juris
dictional defect rather than a mere technical errGomez vLabor and Industry H
ReviewCommission153 Ws. 2d 686451 N.W2d 475(Ct. App. 1989). 102.25 Appeal from judgment on award. (1) ~ Any party
Discretionaryreversal is not applicable to judicial review of LIRC orders unHer aggrievedby aJUdgmen_t entered upon the review of any _Order or
102. There is no power to reopen a matter that has been fully determined undeasvardmay appeal the judgment within the period specified in s.
102. Kwaterski v Labor and IndustriReview Commission]58 Wis. 2d 1.2, 462 808.04(1). A trial court may not require the commission or any

N.W.2d 534 (Ct. App. 1990). . . .
A LIRC decision is fo be upheld unless it directly contravéimesvords of the st Partyto the action to execute, serve, or file an undertaking under

ute, is clearly contrary to legislative intent, or is otherwise without a rational bass,808.070r to serve, or secure approval of, a transofiiie notes
‘é‘g%c;’é‘gg‘g'ﬁc\t,{}gdpgg""’(%ggj;“;-{‘g%?”d Industry RevieBommission226 Ws.  of the stenographic reporter or the tape of the recording machine.
An appeal under s. 102.16 (2m) () of a department determination may be serl/&@ State is a party aggrieved under this subsedti@mjudgment
u?\fj\%skufb- 1) [gb) on the deé);;t%entz%r 5"7‘3 EC_)gr5nr,Gi\slaizodn-G Sl\gleQO;;)ng;a%%r{Tent is entered upon the review confirming any order or award against
of Workforce Developmen S. . ,97-3711. ; ; A
Undersub. (1) (a), judicial reviews available only from an order or award grantingthe state. At any time before the case is set .dOWH for heanng in
or denying compensation. Judicial review by common law certiorari was naeavaine court of appeals or the supreme cotlne, parties may have the

able for a claim that LIRC failed to act within the statutory time limitations under secordremanded by the court to the department or the division

102.18(4), which would be subject to judicial review of asybsequent order or :
awardgranting or denying compensation in that casklaM. Labor and Industry the same manner and for the same purposes as provided for

ReviewCommission2002 WI 72 253 Wis. 2d 426645 N.W2d 870 00-3548. remandingrom the circuit court to the department or the division
The plaintiff complied with the requirement of sub. (1) that every adverse party bghders. 102.24 (2)

madea defendant by naming the defendaitsurer in the captioof the summons .

and complaint, which were timely filed and served even though the insurer was not(2) It shallbe the duty of the clerk of any court rendering a

mentionedn the complaing body Selaiden vColumbia Hospita002 Wi App 99 decisionaffecting an award of the commission to promitlyoe

253 Wis. 2d 553644 N.W2d 69Q 01-2046. . L2 . . 3
Sub.(5) requires an employer tnake payment to a disabled employee pendinE”Sh the commission with a copy of such decision Wlthoutgmar

appealbof a dateof injury defense in an occupational disease case when the erigployer History: 1971 c. 148Sup. Ct. Ordei67 Ws. 2d 585, 774 (1975),977 c. 29187,
liability is not disputed on appeal and the only question is who will pay benefil®5 418 1979 c. 2781983 a. 2192015 a. 55 _
Boscov. Labor andndustry Review Commissio@004 WI 77272 Ws. 2d 586681 Judicial Council Note, 1983:Sub. (1) is amended to replabe appeal deadline
N.W.2d 157, 03-0662. of 30 days after service of notice of entry of judgment or award by the standard time
Becauses. 102.18 (1) (bp) specifically allows for the imposition of bad faith penaspecifiedin s. 808.04 (1), stats., for greater uniformiffhe subsection is further
tieson an employer for failure to pay bénefits and because sub. (5) specifically dir@eendedo eliminate the superfluous provisions for calendaring and hearing the
the employer to pay benefits pending an appeal when the only issue is who will g@peal. [Bill 151-S]
benefits, an employer may be subject to faith penalties under s. 102.18 (1) (bp), A court ordersetting aside an administrative order and remanding the case to the
independentrom its insurerwhen itfails to pay benefits in accordance with sub. (5)administrative agency disposed of the entire maitétigation and was appealable
Bosco vLabor andndustry Review Commissio@004 WI 77272 Ws. 2d 586681  asof right. Bearns VDILHR, 102 Wis. 2d 70 306 N.W2d 22(1981).
N.W.2d 157, 03-0662.
UnderMiller an 2adverse partyfor workefs compensation actions in circuit court 102.26  Fees and costs. (1) No fees may be chged by the

includesany party bound by the Commissismrderor award granting or denying . - .
compensatiofo the claimant. The interests of an adverse party neetoessarily Cl€rk of any circuit court for the performance of any service

be adverse to the party filing a circuit coarttion. Xcel Enggy Services, Inc..v  requiredby this chapterexcept for the entry of judgments andoeer

LIRC, 2012 WI App 19339 Wis. 2d 413810 N.W2d 865 11-0203. ifi i i ingsaa
Defaultjudgment is unavailable to plairf§funderthis section when the employer tified transcripts of judgments. In proceeding ew an order

hastimely answered. Ellis.\Department of Administratio2011 WI App 67,333 ~ OF award, costs as between the parties Sh_a” be in the di§cr_eti0n of

WE. _2|d 228800 N.W2g 6 10-1374. defend g b. (1) (s) deprié hthe court, but no costs may be taxed against the commission.
ailureto name an adverse party as a defendant under sub. (1) (a) depriis the - -

cuit courtof competency and requires dismissal of the complaint. 2Adverse party® (2) Unless previously authorized by the department or the

includesevery party whose interest in relation to the judgment or decree appedthittision, no fee maybe chaged or received for the enforcement

from is in conflictwith the modification or reversal sought by the action for judiciabr collection of any claim for compensation nor may any contract

review. Xcel En Services, Inc..\Laborand Industry Review Commissid?)13 .
W1 64349 We. 25 234833 NW>d 665 11.0208 o ew 'SSI0L3  tor that enforcement or collection be enforceable when that fee,

Theonly reasonable reading of sub. (1)§@lain language is that a stipulation is inclusive of all taxable attorney fees paid or agreetegaid for

only requiredfrom active parties. dlrequire the Department ofdfkforce Develope i
mentto obtain stipulations to venue from parties who have not responded to the a Wﬁt enforcement or collection, exceeds 20 percent of the amount

C ; - -
andhave not expressed any interest in participating is unreasonable and doexenoa&whmh the claim is compromlse_m“ of the amount aV\{ar(_j_ed,_
therthe purpose of preventing inconvenience or hardshjgarties involved in the adjudgedpr collected, except that in cases of admitted liability in

action. The stipulation of the partiesn®t required prior to the filing of the action. f f ; ;

Departmenbf Workforce Development.\Labor and Industry Review Commission, WhIC_h there ISno dlsp_ute as to the_ amount of compensation due

2015WI App 56 364 Ws. 2d 514869 N.W2d 163 14-2221. andin which no hearingr appeal is necessathe fee chajed
Thevenue provision of sub. (1) (a) is central to the statutory scheme, and as smay not exceed 10 percent, but not to exceed $250, of the amount

failure to comply with its mandates deprived the circuit court of the competency ; . :

hearthe cases. DWD. LIRC, 2016 WI App 21367 W, 2d 609877 N.\W2d 620 & which the claim is compromiseat of the amount awarded,

14-2928, adjudgedor collected. The limitation as to fees shall apply to the
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combinedchages of attorneys, solicitors, representatives, arlis section shalhot impair the lien of any judgment entered upon

adjusterswho knowingly combine their ffrts toward the anyaward.

enforcemenbr collection of any compensation claim. (2) REQUIREDINSURANCE;EXCEPTIONS. (a) Duty to insue paye
(3) (a) Except as provided in pgb), compensation exceezl mentfor compensationUnless exempted under péy) or (bm)

ing $100 in favor of any claimant shdle made payable to andor sub.(3), every employeras described in 402.04 (1) shall

delivereddirectly to the claimant in person. insurepayment forrompensation under this chapter in an insurer

(b) 1. Subject to suk(2), upon application of any interestedauthorizedo do business in this state. A joint venture may elect
party,the department or the division may fix the fee ofdlaémee to be anemployer under this chapter and obtain insurance faepay
ant's attorney or representative and provide in the award for tHaentof compensation.If a joint venture that is subject to this
fee to be paid directly to the attorney or representative. chapteronly because the joint venture elected to be an employer

2. At the request of the claimant medical expense witndd@der this chapter is dissolved and cancels or terminates @s con

feesand other chaes associated with the claim may be orderdfct for theinsurance of compensation under this chajket
paid out of the ar?gunt awarded. y %omt venture isdeemed to havefettted withdrawal, which shall

3. The claimant may request the insurer or self-insurdE effective on the day after the contractanceled or terminated.

employerto pay any compensation that is due the claimant by (b) Exemption fom duty to insug; employers generallyThe
depositingthe payment directly intan account maintained by thedepartmentnay grant a written order of exemption to an employer
claimantat a financial institution. If the insurer or self-insuredVho shows its financial ability to pay the amount of compensa
employer agrees to the request, the insurer or self-insurdiPn, agrees to report faithfully all compensable injuries and
employermay deposit the payment by direct deposit, electrorf@reeso complywith this chapter and the rules of the department.
fundstransfer or any othemoney transfer technique approved by he department magondition the granting of an exemption upon
the department or the division. The claimant may revolezjgest the employets furnishing of satisfactory security to guarantee
underthis subdivision at anime by providing appropriate wog Paymentof all claims under compensation. The department may
ten notice to the insurer or self-insured emplayer requirethat bonds or other personal guarantees be enforceable

(c) Payment according to the directions of the award shait pgﬂainslsureties in the same manner as an award may be enforced.
tect the employer and the employ@insurey or the uninsured | hedepartment may from time tane require proof of financial
employersfund if applicable, from any claim of attorneylen. gb'“tYé’f_]fhf] emplolyer to paftyompensatl_on. Afr]y exe_rr;ptlon shall
: e void if the application for it contains a financial statement

‘ (4) Any attorney or other person who cj@s or receives any | picn is faise in any material respect. An employer who files an
eein violation of this section may be requiredaceit double the plicationcontaining a false financial statement remainisject
amountretained by the attorney or other person, which forfeituf ar (a). The department may promulgate rules establishing an
S??rl]l b% colletcted tbért]hedstgt.e n a(r)l zictlfotr;]ln debt upon corg;?:]a ountto be chaged to an initial applicant for exemption under
of the department dhe division. Out of the sum recovere ;
courtshall direct payment to the injured paofithe amount of the th;ﬂg:/aég[)ae%mag:g%gé%ngﬁégmﬂfsn:);?%eﬁm employers
overcharge. ) ) ’

History: 1971 c. 1481975 c. 14%.54; 1975 c. 1991977 c. 291979 c. 2781985 (bm) Exemption fom duty to inswe; governmental employers.
a.83 1989 a. 641993 a. 490492 1995 a. 2241999 a. 92001 a. 372007 a. 185 1. Subject to subd. to 4., if the state or a local governmental

2015a. 55 ; ; ; i Dl i
Crossteference: See also OWD 80.43 Wis. adm. code. unit that has independent taxiagthority is not partially insured

Theonly fee authorized tbe paid to any clerk of court under sub. (1) is the 1O fu”y insured for its I'ab'"ty for the payment of compensation

unders. 814.61 (5), when applicabl@6 Atfy. Gen. 148 underthis chapteror to the extent that the state or a local gasgern
mentalunit that has independetaixing authority is not partially
102.27 Claims and awards protected; exceptions. insuredfor that liability under one or more contracts issued with

(1) Exceptas provided in sul{2), no claim for compensation the consent of the department undet®2.31 (1) (b)and ifthe
shallbe assignable, but this provision shall négctfthesurvival stateor local governmental unit agrees to report faithfully all com
thereof;nor shall any claim for compensation, or compensatiggensablénjuries and to comply with this chapter and all rules of
awarded,or paid, be taken for the debts of the party entitletie department, the state or local governmental maiy elect to
thereto. self-insurethat liability without further order of thdepartment.

(2) (a) A benefitunder this chapter is assignable under s. 2. Notwithstanding the absence of an order of exemption
46.10(14) (e) 49.345 (14) ()301.12(14) (e) 767.225 (1) (L)  from the duty to insure under péa), the state or a locgoverre
767.513(3), or 767.75 (L)or (2m). mentalunit that elects to self-insure as provided in subdis

(b) If a governmental unit provides public assistance under exemptfrom that duty Notwithstanding that exemption, if the
49 to pay medical costs or living expenses related to a claim undtteor a local governmental unit that elects to self-insurprase
this chapter and if thgovernmental unit has given the parties teidedin subd.1. desires partial insurance or divided insurance, the
the claim written notice statinghat the governmental unit e stateor local governmental unit shall obtain the consent of the
videdthe assistance and the cost of that assistance, the departoegrdirtmenunder s102.31 (1) (b)}o the issuance of a contract
or the division shall order the employer or insurance camwiémg providing such insurance.
compensatiotto reimburse that governmental unit for éraount 3. a. Alocal governmental unit that elects to self-insure its
of assistance the governmental yoridvided or two-thirds of the jiapjlity for the payment of compensation unttés chapter shall
amountof the award or payment remaining after deduction @ftify the department of that election in writing befoammence
attorneyfees and any other feesamsts chageable under ctL02  ing to self-insure thatiability and shall notify the department of
whicheveris less. The department shall comply with this @args’intent to continue to self-insure that liability every 3 years after

9r&gtgw.h?gs?caggg%lpg);?grg;gg”g;%ﬂzégll%g n 641903 asgr  (hALINItIAI notice. A local government unit that wishes to wath

1997 a. 31"91237; 1099 2. 92005 a. 44%.265 2007 a. 202015 a. 55 drawthat election shall notify the department of twéthdrawal
notless than 30 days before théeefive date of thatvithdrawal.

102.28 Preference of claims; worker 's compensation b. A notice under sub@. a.shall be accompanied by a reso

insurance. (1) PrRererence. The whole claim for compensa lution adopted by the governing body of the local governmental
tion for the injury or death cdiny employee or any award or judg unit and signed by the elected or appointed atxefcutive of the
mentthereon, and any claim for unpaid compensation insurarloeal governmental unit statintpat the governing body intends
premiums are entitled to preference in bankruptcy or insolvenagd agrees teself-insure the liability of the local governmental
proceedingss is given creditors' actions except as denied aelimnit for the payment of compensation under this chapter and that
ited by any law otthis state or by the federal bankruptcy act, bubelocal government unit agrees to regaithfully all compenee
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ableinjuries and to comply with this chapter and all rules of the 2. An afidavit by the employee pif the employee is a minor
department. by the employee and his or her parenguardian stating that the
4. An election to self-insure under subil.is subject to rexae employeeis a member of a recognized religious sect and that, as
cation under par(c) 2. Once suctan election is revoked, the aresult of theemployees adherence to the established tenets or
employerwhose electioiis revoked may not elect to self-insureteachingsof the religioussect, the employee is conscientiously
its liability for the payment of compensation under this chaptePposedo accepting the benefits afiy public or private insoe
unlessatieast 3 calendar years have elapsed since the revoca@iBethat makes payments in the event of death, disaluldyage
andthedepartment finds that the employsefinancial condition O retirement, or that makes payments toward the cost arfooe
is adequate to pay its employees' claims for compensation, tMigtesmedical care, including any benefits provided under theefed
the employerhas not received an excessive number of claims fefal social security ac2 USC 301to 13971
compensationand that the employer has faithfully disafed its 3. An affidavit by an authorized representative of the religious
obligationsunder this chapter and the rules of the departmentsectto which the employee belonggating that the religious sect
(c) Revocation of exemption or electioh. The department, hasa long-standing history gbroviding its members who become
after seeking the advice of the self-insurers council, may revoképendenbn the support of the religious sect as a result of work-
anexemption granted to an employer under @@y upon giving relatedinjuries, and the dependents of those members, with@stan
the employer 10 days' written notice, if the department finds théard of living and medical treatment that are reasonable when
the employefs financial condition is inadequate to pay it§omparedo the general standaod living and medical treatment
employees' claims for compensation, that the employer hder members of the religious sect.
receivedan excessive number of claims for compensation, or that 4. An agreement signed by an authorieegresentative of the
the employer has failed to disclyar faithfully its obligations religioussect to whictthe employee belongs to provide the fiomn
accordingto the agreement contained in the application f@ial andmedical assistance described in stbdo the employee
exemption. and to the employes' dependents if the employee sustains an
2. The department may revoke an election made by #pury which, but for thewaiver under subdl., the employer
employerunder par(bm), upon giving the employer 10 days'would be liable for under £02.03
written notice, if the departmefiinds that the employ&s finaroe (b) The department shall approve an application undefg)ar
cial conditionis inadequate to pay its employees' claims for @onif the department determines that althé following conditions
pensation, that the employer has received an excessive numberefatisfied:
claims for compensation, or that the employer has failediste 1 The employee has waived all compensation under this
chargefaithfully its obligations under this chapter and the rofes chapterother than the alternativeenefits provided under pée).

the department. ) ) ) 2. The employee is a member of a religious sect whosaestab
3. Within 10days after receipt of a notice of revocation undgishedtenets oteachings oppose accepting the benefits of aasur

revocationby the secretary or the secretaryesignee and the seCt those tenets or teachings, the employee conscientiously
retary or the secretarg’ designee shall review the revocatiogpposesaccepting those benefits.

within 30 days after receipt of the request for revielf the
employeris aggrieved by the determination of the secretary or tman
secretary'sdesignee, the employer mayithin 10 days after de
receiptof notice of that determination, request a hearing under, &

102.17 If the secretary or the secretargesignee determines thatg

the ?mpIO);]elﬁ et>)<ter_np_t|on or election should be tjevoléed, thEeneral standard of living amdedical treatment for members of
employérshail obtain insuranceoverage as required under.paty, o religious sect. In determining whether the religious sect has

(a) immediately upon receipt of notice of that determination ang,Ion : : . : - :
; - . g-standing history of providing the financial and medical
notwithstandinghe pendency of proceedings unded§2.17t0  ,sgjstancelescribed in this subdivision, tdepartment shall poe

102.25 shall keep that coverage in force until another exemptiQQ}ethat a 25-year history of providing théihancial and mede
underpar (b) is granted or another election under. gam) is cal assistance is long-standing for purposes of this subdivision.

made. 4. The religious sect to which the employee belohgs

(dl) Ef‘;]eCt. of insuriné; W(ijth unauth(l))rizefd inﬂﬁ" o:f an  agreedo provide the financial and medical assistance described
employerthat is exempted under p) or (bm) from the duty 10 iy’ )43 0 the employee and to the dependents of the employee

insureunder par(a) enters into any agreement for €xcess WU 1o employee sustains an injury that, but for the waiver under
ancecoverage with an insureot authorized to do business in thi ar.(a) 1, the employer would be liable for unde.62.03

state,the employer shall report that agreement to the departm n[('

immediately The placing of such coveraghall not by itself be __(C) An émployee who has signed a waiver under(@pd.and
groundsfor revocation of the exemption. an affidavit under par(a) 2, who sustains an injury that, but for

. thatwaiver, theemployer would be liable for underi€2.03 who
_(e) Rules. The department shall promulgate rules to implemed e time of the injury was a member of a religious sect whose
this subsection. authorizedrepresentative has filed arfidvit underpar (a) 3.

(3) PROVISION OF ALTERNATIVE BENEFITS. (&) An employer andan agreement under p@) 4, and who as a result of the injury
may file with the departmenran application for exemption from pecomesiependent on the religiossct for financial and medical
the duty to pay compensation under this chapter with respectgigsistancegr the employes'dependent, may request a hearing
any employee who signs the waiver described in stiband the ynders.102.17 (1)to determine if the religious sect has provided
afflda\./lt.descrlbed n S_Ubdz. if an authorized repre_sentatlve Ofthe emp|0yee and his or her dependents with a standard of ||V|ng
thereligious sect to which the employee belongs signs fliieé  andmedical treatmerthat are reasonable when compared to the
vit specified in subd3. and the agreement described in subd. general standard of living amdedical treatment for members of
An application for exemption under this paragraph shall inclugige religious sect. If, after hearing, the division determines that the
all of the following: religioussect has not provided that standard of living or medical

1. A written waiver by themployee qrif the employee is a treatmentpr both, the division may order the religious sect tagpro
minor, by the employee and his or her parent or guardian of sitle alternative benefits to that employaehis or her dependent,
compensatiounder this chapter other than the alternative tgner both,in an amount that is reasonable under the circumstances,
fits provided under pafc). but not in excess of the benefitsat the employee or dependent

3. The religious sect to whictine employee belongs has a
g-establishedhistory of providing itsmembers who become
pendenbn the religious sect as a resflivork-related injuries,
dthe dependents of those memberish a standard of living
ndmedical treatmerthat are reasonable when compared to the
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could have received under this chapter but for the waiver undamployerdue for the period up to tliate of the order and for one
par.(a) 1. yearfollowing the dateof the order and to pay the estimated cost

(d) The department shall provide a form for the application f6f insurance carrier or insurance servicganization services
exemptionof an employer under pdg) (intro.) the waiver and underpatr (c). Payments ordered to be made to the fund shall be
affidavit of an employee under pga) 1.and2., the afidavit of ~paidto the department within 3fays after the date of the order
areligious sect under pag) 3.and the agreement of a religiouéf additional moneys are required, further assessments shall be
sectunderpat (a) 4. A properly completed form is prima faciemadebasedn orders of the department as provided under subd.
evidenceof satisfaction of the conditions under.ga) as to the
matter contained in the form. 2. An initial or further assessment under subchall be proe

(4) CLOSUREORDER. () When the department discovers afptedon the basis of the gross payroll for this state of the exempt
uninsuredemployer the department may order the emplotger employeras reportedo the department for the previous calendar
ceaseoperations until the employer complies with s{&). yearfor unemployment insurance purposes unde@8or, if an

(b) If thedepartment believes that an employer may be amnﬁﬁemptemployer is not covered under i98, on the basis dhe

suredemployer the department shaibtify t.h.e employer of the mparablegross payroll for the exempt employer as determined
by the department. If payment of any assessment made under
alleged violation of sul{2) and the possibility of closure under §d.1. is notmade within 30 days after the date of the order of

this subsection. The employer may request and shall receiv; u
hearingunder s102.170on the matter if the employer applies %atifgigﬂi?ﬁ’hg'ig?s@ﬁyer?f”era' may appedealf of the

heari ithin 10 d fter th ti f the alleged violatiot
iassi?\rllgg_ within ays atter the notice ot the alleged violat (bm) The department may not do any of the following:

(c) After a hearing under pdb), or without a hearing if one . _ 1+ Require an employer that elects under g2ixbm)to self-

is not requested, the division may issue an order to an emplo}SHreits liability for the payment of compensation under this
to cease operations on a finding that the employer is an uninsurBgPterto pay into the fund established under 8}.

employer. If no hearing is requested, the department may issue 2. Make any payments from the fund established under sub.
suchan order (8) for the liability under this chapter of amployer that elects

(d) The department of justice may briag action in any court undersub.(2) (bm)to self-insure its liability for the payment of

of competent jurisdiction for an injunction or other remedy tgompensatlorunder this chaptewhether currently or formerly

enforcean order to cease operations under (gr exemptirom the duty to insure under su@) (a) S
(5) EMPLOYER'S LIABILITY. If compensation is awarded under, (€) The department may retain an insurance carrier oraasur

this chapteragainst any employer whotat time of the accident ?&?risser.\r/;fg cor?argzgrl?sﬁ éﬁ gé(r)\?iﬁzsét:g\l?et? é'gaétl-grgrlﬂ ep;m&/ahd

hasnot complied with sul{2), such employer shall not leatitled I‘O\I.i ded un c?gr afb) P

asto such award or any judgment entered thereon, to any of iy pa(b). . .

exemptionsof property from seizure and sale on execution (4) The department shall promulgate rules to implement this

allowedin ss815.18t0815.21 If such employer is a corporation,SUbsection.

the officers and directors thereof shall be individually and jointly (8) SELF-INSURED EMPLOYERSLIABILITY FUND. The moneys

and severally liable for any portion of any sughigment as is Paidinto thestate treasury under s{), together with all accrued

returnedunsatisfied after execution against the corporation. interestshallconstitute a separate nonlapsible fund designated as
(6) REPORTS BY EMPLOYER. Every employer shall upon the self-insured employers liability fund. Moneystine fund may

requesbf the department report to it the number of employees afgexPended only as provided in).445 (1) (spnd may nobe

; ; usedfor an other purpose of the state.
the nature of their work and also thame of the insurance coen History: 1973 c. 150Sup. Ct. Orde167 Ws. 2d 585, 774 (1975)975 c. 14&s.

pany with whom the employer has insured liability under thisz 54 1975 ¢, 1991977 c. 1051081 c. 921983 a. 981985 a. 831987a. 1791989
chapterand the number and date of expiration of such polejloe a.64; 1991 a. 851993 a. 811995 a. 17, 1997 a. 3839; 2003 a. 332005 a. 172

ure to furnish suchreport within 10 days from the making of azo(l:?oi-:rzlfgr%nce_ See also SOWD 80.40and80.60 Wis. adm, code

requEStby Qel’tlfled mail Sha“. CO.nStlt.Ute presumptleeldence The?insure payment® requirement of sub. (2) (a) requires an employer to provide
thatthe delinquent employer is violating siB). coverageor every employee in all possible employment situations. Substanties com

. pliancewith sub. (2) (a) is not siifient. This provision does not violate domcess.
(7) INSOLVENT EMPLOYERS;ASSESSMENTS. (@) If an employer g o0 koch, 195 Ws. 2d 801537 N.W2d 39(Ct. App. 1995)94-1230.

whoiis currently or wasormerly exempted by written order of the
department under su2) (b)is unable tgpayan award, judgment 102.29 Third party liability . (1) (a) The making of a claim
is rendered in accordance with1€2.20against that employer for compensation against an emplogercompensation insurer
and execution is levied and returned unsatisfied in whole or for the injury or death of an employee shall néeetfthe right of
part, payments for the employsrliability shall be made from the the employee, themployees personal representative, or other
fund established under sulg8). If a currently orformerly personentitied to bring action to make claim or maintain an action
exemptedemployer files for bankruptcy and not less than 60 daystort against any other party for such injury or death, hereinafter
after that filing thedepartment has reason to believe thataorveferredto as a 3rd party; nor shalie making of a claim by any
pensatiorpayments due areot being paid, the department in itssuchperson against a 3rd party for damages by reason of an injury
discretionmay make payment for the employdiability from  to which ss102.03to 102.66are applicable, or the adjustment of
the fund established under suf®). The secretary of administea any such claim, déct the right of the injured employee or the
tion shall proceed to recover those payments from the emplogetiployee'sdependents to recover compensatidn.employer or
or theemployetfs receiver or trustee in bankrupteypd may come compensatiomnsurer that has paid or is obligated to pay a lawful
mencean action or proceeding or file a claim for thpsgments. claim under this chapter shall have the same right to rolae
The attorney general shall appear on behalf of the secretaryopinaintain an action in tort against astpier party for such injury
administrationin any such actiomr proceeding. All moneys or death. If the department pays or is obligated to pay a claim
recoveredn any such action or proceeding shallpaéd into the unders.102.66 (1)or 102.81 (1) the department shall also have
fund established under sui&). theright to maintain an action in tort against any other party for
(b) 1. Each employer exempted by written order of the depafie employee injury or death. Howevgeach shall give to the
mentunder sub(2) (b) shall pay intahe fund established by sub.other reasonable notice and opportunityoia in the making of
(8) an initial assessment based on orders of the departmentas $#ehclaim or the instituting of an action and to be represented by
vided in subd.2. An order of the department requiring exempgounsel.
employersto pay into that fund shall provide for an amount that (b) If a party entitledo notice cannot be found, the department
is suficient to secure estimated payments of an insolvent exenspiall become the agent of that pafty the giving of a notice as
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requiredin par (a) and the notice, when given to thepartment, (5) An insurer subject to suk4) which fails to comply with
shallinclude an dfdavit setting forth the facts, including the stepshe notice provision othat subsection and which fails to ocaam
takento locate that partyEach party shall have an equal voice imencea 3rd-partyaction, within the 3 years allowed by893.54
the prosecution of the claim, and any disputes arising shall by not plead that 893.54is a bar in any action commenced by
passediponby the court before whom the case is pending, andlife injured employee undehis section against any such 3rd party
no action is pending, then by a court of record or by the departmeubsequento 3 years fronthe date of injurybut prior to 6 years
or the division. If notice is given as provided in.j§aJ, the liabibe from such date of injuryAny recovery irsuch an action is limited
ity of the tort-feasor shall be determined as to all parties havitgthe insured liability of the 3rd partyn any such action cam
aright to make claim and, irrespective of whether or not all partiesencedoy the injured employee subsequent to the 3-yeaiod,
join in prosecuting the claim, the proceeds of the claim &lsall theinsurer of the employer shall forfeitl right to participate in
divided as follows: such action as a complainant and to recavsr payments made

1. After deducting the reasonable cost of collection, one-thiféder this chapter '
of the remainder shall in any event be paid to the injured employe€g(6) (a) In this subsection, dtemporary help agency® means a
or the employes personal representative or other person entitiég@mporary helmgencythat is primarily engaged in the business

to bring action. of placing its employees with teasing its employees to another
2. Out of the balance remaining after the deduction ancep@MPloyeras provided in s102.01 (2) (f) _
mentspecified in subdl., the employerthe insurance carrieor, (b) No employee of eemporary help agency who has the right

if applicable, the uninsured employers fundh@ work injury to make a claim focompensation may make a claim or maintain

supplementabenefit fund shall be reimbursed for pyments anaction in tort against any of the following:

madeby the employerinsurance carriepr department, or which 1. Any employer that compensates the temporary help agency

the employer insurance carrieor department may be obligatedfor the employe&' services.

to make in the future, under this chaptetcept that the employer 2. Any other temporary helpgency that is compensated by

insurancecarrier or department shaflot be reimbursed for any that employer for another employseervices.

paymentsmade or to be made underl82.18 (1) (b) 3or (bp), 3. Any employee of that compensating employer or of that

102.22102.35 (3)102'57{ qr102.60 ] _othertemporary help agencynless the employegho has the

3. Any balance remaining after the reimbursement describgght to makea claim for compensation would have a right under

in subd.2. shall be paid to the employee or the emplay@e’te s.102.03 (2)to bring an action against the employee ofdtiene

sonalrepresentative or other person entitled to bring action. pensatingemployer or the employee of the other temporary help
(c) If both the employee or the employepersonal represesn agencyif the employees were coemployees.

tative or other_ person entitled to brin_g _ac_tion, and the employer (c) No employee of an employer that compensates a temporary

compensationsurer or department, join in the pressing of saithelp agencyfor another employeg'services who has the right to

claimand are represented by counsel, the attorney fees alloweghagea claim for compensation may make a claim or maintain an

apart of the costs of collection shall be, unless otherwise agregdionin tort against any of the following:

upon, divided between the attorneys for those parties as directed;  The temporary help agency

by the court or by the department or the division.
. : 2. Any employee of the temporary help agenayless the

(d) A settlement of a 3rd-party clairshall be void unless the emp|oyeewho has the right to make a claim for compensation
settlementand the distribution othe proceeds of the settlementyoyid have a right under 402.03 (2)to bringan action against
areapproved by the court before whom the action is pending ffe employee of the temporary help agency if the employees were
if no action is pending, then by a court of recortiyothe depate  coemployees.
mentor the division. _ (6m) (a) No leased employee, as defined ih@2.315 (1) (g)

(2) In the casef liability of the employer or insurer to makeyho has the right to make a claiior compensation may make a
paymentinto the state treasury underl§2.490r 102.59 if the  c|aim or maintain an action in tort against any of the following:
injury or death was due to the actionable act, neglect or default of 1. The client, as defined in 02.315 (1) (h)that accepted
a 3rd party theemployer or insurer shall have a right of actioq)ne sérvices of thye leased employeé.

againsthe 3rd party to recover the sum so paid thtostate trez 2. Any other employee leasing compaag defined in s.

sury,which right may be enforced either by joining in the actio - )
mentionedin sub.(1), or by independent action. ContributoryEOZ'l315 @) ﬂ)' tlhat provides the services of anotheased
gmployeeto the client.

negligenceof the employe®ecause of whose injury or death suc )

paymentwas made shall bar recovery if such negligence was 3. Any employee of the client or of that other employeedeas

greaterthan the negligence of the person against whom recovéitg company unless the leased employee who has the right to

is sought, and the recovery allowed the employer or insurer stafikea claim for compensation would have a right unde®3.03

be diminished in proportion to the amouwftnegligence attributa (2) to bring anaction against the employee of the client or the

ble to such injured or deceased employee. Any action broudf@sed employee of the other employee leasing company if the

under this subsection maypon order of the court, be conseli €Mployeesand leased employees were coemployees.

datedand tried together with any action brought under £lib. (b) No emp_loyee of a client whq has the_right to mak_e a _claim
(3) Nothingin this chapter shall prevent an employeeen  for compensation may make a claim or maintain an action in tort

taking the compensation that the employee may be entitled@@ainstany of the following:

underthis chapter andlso maintaining a civil action against any 1. An employee leasing compathatprovides the services

physician,chiropractor psychologist, dentist, physician assistangf a leased employee to the client.

advancedractice nurse prescriber podiatrist fomalpractice. 2. Any leased employeef the employee leasing company
(4) If the employer and the 3rd party are insured by the samelessthe employee who has the rightritake a claim for cone

insurer,or by the insurers whare under common control, thepensatiorwould have a right under $02.03 (2o bring an action

employer'sinsurer shall promptly notify the parties in interest andgainstthe leased employee if the employee and ldzsed

the department. If the employer hassumed the liability of the employeewere coemployees.

3rd party it shall give similar notice, in default of which any setle  (7) No employee who is loaned by his or her employer

mentwith an injured employee or beneficiary is void. Thiscsutanotheremployer and whbas the right to make a claim for con

sectiondoes not prevent the employer or compensation insupEmsationunder this chapter may make a claim or maintain an

from sharing in the proceeds of any 3rd-party claim or act&m, action in tort against the employer who accepted the loaned

setforth in sub(1). employee'sservices.
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(8) No student of a public school, a private school, or anomsti Membersof a partnership are employers of the employees of the partnership. An

: : : ; employeecannot bring a 3rd-party action against a member of the employingepart
tution of h'gher education who is named undet@2.077as an nership. Candler v Hardware Dealers Mutual Insurance Ga@.Ws. 2d 85 203

employeeof theschool district, private school, or institution ofN.w.2d659(1973).
highereducation for purposes of this chapter and who has the rigtsiub.(1) provides attorney fees are to be allowed as costs of collection® and, unless

i 1 ; herwiseagreed upon, are to be divided between the attorneys for both the employee
to make a claim for compensation under this chapter may ma dthe compensation carrier pursuantoairt direction. Diedrick.\Hartford Accoe

claim or maintain an action in tort against the employer thaleprgent& Indemnity Co.62 Ws. 2d 759216 N.W2d 193(1974).
videdthe work training or work experience from which the claim Thewords 2action commenced by the injured employee® in sub. (5) also eacom
arose passthe bringing of wrongful death and survival actions. Ortmalensen & Jotue
) . . , o son,Inc. 66 Wis. 2d 508225 N.W2d 635(1975).
(8m) No participant in a community service job under S. Theé-year limitation on 3rd-party actions for wrongful death provided in €Gb.
49.147(4) or a transitional placemennder s49.147 (5)who, doesnot deny 3rd-party defendants equabtection although other wrongful death

; ; defendantsre subject to the s. 893.205 (2) 3-year limitati@rtman vJenson &
unders.49.147 (4) (cpr(5) (c), is provided workés compensee Johnson, Inc86 Wis. 2d 508225 N.W2d 635 (1975).

tion coverage by a Wconsin \_NOI’kS agencys d(?ﬁned under s.  Theextra-hazardous activity exception did not apply to an employee of a general
49.001(9), and who has the right to make a claimdompensee contractowho was injured while doing routine work in a nuclear power plant. Snider

tion under this chapter may make a claim or maintain an actiort- Northern States Power G8il Wis. 2d 224260 N.W2d 260(1975).

; ; : o A 2business pursuit® exclusion adefendant coemploysehomeownés policy
tort against the employer who provided tmnmunity service job did not ofend public policy Bertlerv. Employers Insurance of 8Msau86 Ws. 2d

or transitional placement from which the claim arose. 13,271 N.W2d 603(1978).

ici i ining Thatsub. (2) denies 3rd-party tort-feasors the right to a contribution action against
(8r) No participant in a food stamp employment and tralnln9negligent employer who was substantially more at fault does not render the statute

programunder s49.79 (9)who, under s49.79 (9) (a) 9.is pra® unconstitutional Mulder v Acme-Cleveland Corpd5 Wis. 2d 173290 N.W2d 276
vided workers compensatiortoverage by the department 0f(1980).

healthservices or by a Wconsin Vorks agencyas defined in s. Theright to share in a jury award was not dependent on participation in tee pro
49.001 (9) or _other provider under contract with the departmeﬁig‘_’gg%éhge&nﬂsz"&gse]‘ft('gg'AGpg.y'ig%{e st Bend Mutual Insurance CLo2

of health services or a courdgpartment under 86.215 46.22 The provision by an employer of alleged negligent medical care to an employee

or 46.23or tribal governing body to administer the food stamjpjuredon the job by persons employed for that purmdaot subject the employer

employmemand training prograrand who has the right to make6oog:)(riggkl)|)l.|ty for malpractice. Jenkins $abourin104 Ws. 2d 309311 N.W.2d

aCllaim.for comper)sation Under this chapter may make a claim okn award for loss of consortium is not subject to the distribution formula under
maintainanaction in tort against the employer who provided thgib.(1). DeMeulenaere ransport Insurance C16 Ws. 2d 322342 N.W2d 56
employmentand training from which the claim arose. (Ct. App. 1983). _ _ _ ,
L . . . Thetrial court exceeded its authority under subbfdapplying an alternative atie

(9) No participant in a work experience component ¢éla  cationformula without the consent of all the parties. An awargéin and stiéring
opportunities and basic skills program who, unsler9.193 (6) is subject to allocation under su), but an award to a spouse for loss of consortium
(a), 1997 stats., was considered to be an employee of the ag@ﬁ@ﬂdﬂ,&hfde{gg'(%%%feam s not. Kottka PPG Industries, Ind.30 Ws. 2d 499
administeringthat program, or who, under49.193 (6) (a)1997 The distribution scheme under sub. (1) renders common-law subrogatioe prin
stats.was provided workés compensation coveralg the pege ciplesinapplicable.Martinez v Ashland Oll, Inc132 Ws. 2d 11, 390 N.w2d 72(Ct.

ini i i p. 1986).
son admlnlSte”ng the work experience component, and w henthere are competing claims for inicient insurance proceeds and one

ma_kesa Clai_m f‘_)r compt_ensation Unde_r this chapter may make.gimis subject to sub. (1) allocation, while the other is not, the formula set forth in
claim or maintain an action in tort against the employer whoepris case is to be followedBrewer v Auto-Owners Ins. Co142 Ws. 2d 864418

vided the work experience from which the claim arose. ThisesutyW.2d 841(Ct. App. 1987).

. PR ; The?dual persona® doctrine edopted, replacing the 2dual capacity® doctrine. A
section does not apply to injuriedccurring after Febr@ 4 pany may recover from an employer omnen the employer has operated in a

ary 28, 1998. distinctpersona as to the employee. Henningeneral Motors Assembl{43 Wis.

s f : 2d 1,419 N.w2d 551(1988).
(10) A praCtltlonerWho’ under s257.03 is considered an Unless he or she isfamatively negligent with respect to the claimant, a person

employe_eOf the state for purposes of worlecompensation CO¥ \who employs an independent contractor may not be held vicariously liable to the
eragewhile providing services on behalf of a health care fagilitindependentontractos employees. \agner vContinental Casualty C43 Wis.
the department of health services, or a local hedéhartment 24379 421 N.w2d 835(1988).

. . : The legal distinction between a corporation/employer goareership/landlord
duringa state of emgency and who has the right to makela@m thatleased the factory to the corporation, although both entities were composed of

for compensation under this chapter mmegt make a claim or the same individuals, eliminatetthe partners' immunity as individuals under the
maintainan action in tort againﬂne health care faciIinJIepardJe exclusivity doctrine fornegligence in maintaining the leased premises. Couillard v

.~ VanEss,152 Ws. 2d 62447 N.W2d 391(Ct. App. 1989).
ment,or local health department that accepted those services. In structured settlement situations, the @remainder° usder (1) from which an

(11) No security oficer employed by theepartment of mite employeemust receive the first one-third is the remainder of the front payment after

; ; ; deductionof collection costs. Skirowski Employers Mutual Casualty Cb58 Ws.
tary affairs who is deputed under%9.26 (4m)who remains an 5 242 462 N.W2d 245(Ct. App. 1990).

emp|0ye_a)f the state for purposes of Workecom_pensation CO®  syb.(6) does not require a temporary employer to control or have the rigmo
eragewhile conducting routine external security checks around! the details of the work being performed. The temporary employer need ogdy con
military installations in this state, and who has the right to malkg the work activities of the temporary employee; it need not have exclusive control

. . . . —overthe employes work. Gansch.WekoosaPapers, Inc158 Wis. 2d 743463
aclaim for compensation under this chapter may make a claim\of.2d682(1990).

bring an action in tort against the county in whibh security dfoe  An employees cause of action created by a 3rd-partyegligenceloes not relate

ceris conducting routine external security checks or against #gkto the initial work injury but creates a separate cause of acttnzause of
. . - actionand the employes rights of subrogation accruetae time of the 3rd-party
sheriff or undersherifwho deputed the securityfiufer. negligence.Sutton v Kaarakka159 Ws. 2d 83464 N.W2d 29(Ct. App. 1990).

(12) Noindividual who is an employee of an entity described A parent corporation can be liable to an employee of a subsidiary as a 3rd-party
in s.102.07 (20)‘OI’ purposes of this chapter and who hasitjm tort-feasorwhen the parent negligently undertakes to render seividae subsice

R . . iary that the parent should have recognized were necessary for the protection of the
to make a claim for compensation under this chapter may enak&ibsidiary'semployees. Miller vBristol-Myers, 168 Ws. 2d 863485 N.W2d 31
claim or maintain an action in tort against the person described1892).

i i i im Rightsunder sub. (1) are not a type of subrogation, but providieeat cause of
s.102.07(20) who received the services from which the CIam.:a](ction. Campion vMontgomery Elevator Cd.72 Ws. 2d 405493 N.W2d 244(Ct.
arose. App. 1992).

History: 1975 c. 14's.24, 54,1977 c. 1951979 c. 32%.33, 1981 c. 921985 An insurer must be paid under sub. (1pird-party settlement for an injury that
a.83s.44; 1985 a. 333.253 1987 a. 1791989 a. 641995 a. 17,289,1997 a. 38 it concluded was noncompensable but was consequential to the drniginal Nele
1999 a. 914; 2001 a. 1637, 2003 a. 1442005 a. 96172, 253 2007 a. 26s.2645  sonv. Rothering,174 Ws. 2d 296496 N.W2d 87(1993).

9121(6) (a) 2007 a. 97185 2009 a. 42154 2011 a. 183s.2013 a. 165.114, 2015 A worker's compensation insurer cannot bring a 3rd-party action against an
a.55 180 2017 a. 139 ) insurerwho paid a claimant undeninsured motorist coverage; uninsured motorist

NOTE: See cases annotated under s. 102.03 as torigét to bring a 3rd- coverage is contractual and this section only applies to tort acBmmea-Mork v.
party action against a coemployee. Jones174 Ws. 2d 645498 N.Ww2d 221(1993).

In a 3rd-party action [now under s. 102.29], safe place liability [now under s. Sub.(1) does not require an interested party receiving notice of ars8neparty
101.11]cannot be imposed onfioers or employees of the employérheir liability  claim to give a reciprocal notice to the party making the claiordier to share in the
must be based on common law negligence. Pitrowdkaylor, 55 Wis. 2d 615201  settlemenproceeds. Elliot VEmployers Mut. Cas. C&76 Ws. 2d 410500 N.W2d
N.W.2d52 (1972). 397 (Ct. App. 1993).
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29 Updated 15-16 Wis. Stats. WORKER'S COMPENSA TION 102.30

Theadual persona doctrine® that allows an employesu® an employer in tort acompromise settlementfefed by the defendant should be accepted and does not
whenthe employer was acting énpersona distinct from its employer persona is@vaildifferentiatebetween the employesnd the workes compensation insureDalka
ableto a temporary employee subject to sub. (6). Melz€owper Industries, Inc. v. American Family Mutual Insurance C2011 WI App 90Q 334 Ws. 2d 686799
177 Ws. 2d 609503 N.w2d 291(Ct. App. 1993). N.W.2d 923 10-1428.

Third-party claims under sub. (1) include wrongful death actions; settlemess pro A circuit court may compel an employee to accept settlement of a claim against a
ceedsare subject to allocation under sub. (1). Stolp@wens-Corning Fibeglass ~ 3rd party under sub. (1). This resdlbes not violate the employselight to a jury
Corp.178 Ws. 2d 747505 N.W2d 157(Ct. App. 1993). trial because the claim sub. (1) creates is not the counterpart of a cause of action at

An insurer had no right to reimburseméntm legal malpractice settlement peo law recognized at the time of the adoption of thisdahsin Constitution. The circuit
ceedsarisingfrom a failure to file an action for a work related injufihe employes' ~ court'sauthority to compel an employee to accept settlement does not violateeproce
injury from the malpractice was the loss of a legal right not a physical.irfumjth ~ duraldue process because judicial resolution of disputes is part of the statutory claim.

v. Long, 178 Wis. 2d 797505 N.W2d 429(Ct. App. 1993). Adamsv. Northland Equipment Companiyic. 2014 W1 79 356 Wis. 2d 529850
Damagedor a childs loss of a parest'society and financial support are not subjec[\l'W'.zc1 272,12-0580. - ) .

to allocation under sub. (1). Cummings<iawitter, 179 Wis. 2d 408506 N.W.2d This section preserves an existing common law right. It does not create a new right

750 (Ct. App. 1993). to tort claims against a third party and it does not permit a party to bysteisi@

The traditional 4-prongSeamartest for determining whether a person was
3loanedemployee® subject to the exclusive remedy provisions of this chapter appl

to temporary employees not covered by sub. (6). Bauernfelelly190 Ws. 2d helpagency 2who makes a claim for compensation® from maintaining an action in

70;‘ 528 .N'WZd 1(1995). din a 3rd-part ful death acti i tort against any employer that compensated the temporaryaigelpcy for the
_Pecuniarydamages recovered in a 3rd-party wrongful death action are stbjectyniovee'sservices. The necessary implication of that language is that a temporary
distributionunder this section. JohnsanABC Insurance Cal93 Wis. 2d 35532 employeawho did not make a claim for compensation under the werkempense
N.W.2d 130(1995). tion act was not prohibited from bringing a tort claim against the compensating

An insurer is entitled to reimbursement under sub. (1) from an em@aettiee  omployer. Enr v West Bend Mutual Insurance Compa2y18 W1 App 14380 Wis.
mentwith his or her employer when the empldgdsasis for liabilityis an indemnifie 54138 908 N.W2d 486 17-0142.

cationagreement with a 3rd-party tort-feasoHoulihan v ABC Insurance Cdl98 : . : .
Wis. 2d 133542 N.W2d 178(Ct. App. 1995)95-0662. tioﬁrgglengﬁ)l?gg—&ing gitlon procedure under theiddbnsin workeis compensz

Sub.(5) extends the statute of limitations only when s. 893.54 is the apptaise ) ) ) ) .

ute; it does not extend the statute of another state when it is applicable under s. 893, %Iegdln?(a neghgent emplgyerbm a F.T"d'fg‘;g’ve\‘;fgq%hle” the employer has
Thatsub. (5) only applies to cases subject to thecdsin statute is not unconstigy ProVIdedworkmans compensation benetits. 120l )

tional. Bell v. Employers Casualty C&98 Ws. 2d 347541 N.W2d 824 (Ct. App. _ Productliability in the workplace: The &dct of workers' compensation on the
1995),95-0301 rightsand liabilities of 3rd parties. #sgall. 1977 WLR 1035.

TheSeamaroaned employee test has 3 elementssaften miscast because the ~ Preoccupatiomvith Work Defense to Contributory NegligencBarlee. M. Law
Seamarcourt indicated that there are four avital questions® that must be answerbégy 1995. . . L
The 3 elements are: 1) consent by the employee; 2) entry by the employee upon wolorker's Compensation Act Naonger Protects Against Employment Discieni
for the special employer; and 3) power in the special employer to control detailgfionClaims. SkinnerWs. Law March 1998.
the work. When an employee of one employer assists the employees of anoth8Equal Voice® Confirmed: Vdrker's Comp Carriers Can Compel Settlement.
employeras a true voluntega loaned employee relationship does not result. Bern&Veiss. Wis. Law May 2012.
manv. Corwyn Tansport, Ltd212 Wis. 2d 25567 N.W2d 887(Ct. App. 1997),

96-2511. . o

Theallocation of a settlemert various plaintfs cannot be contested by an insurer_loz"?’0 Other msurance_ not affected; “ab"'ty of
who defaults at the hearirtg approve the settlement. An insurer does not lose iifisured employer . (1) This chapter does notfatt theorgace
gt share n e procee by dfaling, bt coesforet 5 1t 0ot o Wzationof any mutualor other insurance company or the right of
sionRepair Inc. 215 Wis. 2d 99572 N.W2d 121(Ct. App. 1997)97-0760. the employer to insure in mutual or other companies against such

In a3rd-party action filed by an insurer under sub. (1), the insurer has the rightl@bility or against the liability for the compensation proviézd
maintainan action for payments it has made or will matkthe employee by making by this chapter
aclaim for all of the employeeslamages, including pain and feuing. Threshee

529 850 N.W2d 272 13-1369.

%;epose. Crisanta ¥eritage Relocation Services, 12014 WI App 75356 Ws.
ormersub. (6)b) 1., 2015 stats., expressly prohibited an employee of a temporary

mensMutual Insurance Co..\Page,217 Ws. 2d 451577 N.w2d 335(1998), (2) An employer may provide by mutual or other insurance,

95A2942' o of factors indicated that & paswarticiation i i iuted by arrangement with employees or otherwise, for the payment to
variety of factors indicate at a pastparticipation in an action constitute H HA H .

apressing®a claim under this sectiorZentgraf v The Hanover Insurance C2002 thosee_mploye_es, thelr_ families, their dep_end_ents O_r_ HETJI‘&E

WI App 13 250 Ws. 2d 281640 N.W2d 171 01-0323. sentativespof sick, accidenbr death benefits in addition to the

Underthe 2dual persona® doctrine, the empldgesecond role must be so umre ﬁgmpensatiorprovided under thighapter Liability for comoe

latedto its role as an employer that it constitutes a separate legal person. St. Paul F1ri s . "
& Marine Insurance Co. Kaltgen 2003 Wi App 53260 Wis. 2d 523659 N.wad - Penisatioris not afected by any insurance, contribution or other

906, 02-1249, benefitdue to or received by the person entitled to that compensa
A 2temporaryhelp agency® requires: 1) an employer who places its employee wiiiyn

a2nd employer2) the 2nd employer controls the emplogegbrk activities, and 3) ) . . L

the 2nd employer compensates the first employer for the empim@®ices. Place (3) Unless an employee elects to receive sick leave benefits in

mentturns not on the physical proximity of the employee to an emplbwetipon _jiey of compensation under this chapiésick leave benefitare
the purpose of the employaaivork. It is a matter of whose work the employee isgper

forming, not where the work is beinzerformed. Control requires some evidence o@id during the period thaemporary disability benefits are ey
cocmpulsicomr snecilgg ggt\el\cl}i&n c%nzcze;gir\}g thgdeé?)%gmm% N"\);\/ %%ti\{iéig?).4 F(’)gfgto able, the employer shall restore sick leave benefits to the
v. Case Corporatiol pp s. . - . ; ;

Any activities that the attorney takes to bring the claim to court on behalf of his%mployeem an amount eq‘ﬂa' .m value to the ar.nou.n.t payable
her ciient, as enumerated Eentgraf constitute a cost of collection amenable tol!nderthls_ chapter The COmblné_l'[IOn of temporary disability beme
[ecdoveryur;detr Stlﬁb't(hl')' Stéb- (1)t‘,1°.;~?3 not tr)ettlu"t? léllwlxkti!?glrieSSiatlogtaﬁorney fits and sick leave benefits paidttee employee may not exceed
o demonstrate that his or her activities substantially contributed to obtedtioge
ery from the third partyor that the activities were taken behalf of the employee, the employes Weekly wage.

in order to join in the pressing of a claim. AndersoM8I Preferred Insurance Com (4) Regardlessof any insurance or other contracn

pany,2005 WI 62 281 Wis. 2d 66697 N.Ww2d 73 03-1880. : : :
Thededuction for costsf collection under sub. (1) must be reasonable. The circtﬁmployea)r dependent ent|tl_ed to _compensatlon under thIS(Bhap
courtmust consider all of theircumstances to determine whether a contingency fd€r may recover compensation directly frahe employer and

figure is reasonable and look to the factorSCR 20:1.5(a}hat help determine the may enforce in the persmbwn name. in the manner provided in
reasonableness an attorneys fee. For hourly attorney fees thaurt must follow !

thelodestar approach under which the circuit cowusst first multiply the reasonable this qhqpterthe liability of any [nsurance company whicisured
hoursexpendedy a reasonable rate then make adjustments usi®Re20:1.5(a) the liability for that compensation. The appearance, whethee gen
factors. The sum of all thattorneys' reasonable fees and costs, rbayneed not, ?ramr special, of any such insurance carrier by ageattorney
equala reasonable cost of collection. The court must evaluate the total cost @kcollec” . . . . .
tion and determine whether that sum is reasonable, in light of, among other thirfNStituteswaiver of the service of copy of application and of
therecovery Anderson vMSI Preferred Insurance Compa§05 W1 62281 Ws.  notice of hearing required by 402.17
2d 66,697 N.W2d 73 03-1880. . . .

Thepro rata distribution formula undBrewer 142 Ws. 2d 864 applies whenever (5) Paymenbf compensation under this chapter by either the

theinsurance proceeds are irfiwiént to satisfy all claims regardless of the reasoremployeror the insurance company shall, to the extent thereof,
for that insuficiency, including a settlement by the parties. Allocatirgjspropoce i i

tionateamount of the total settlement to claims that are exempt from sdirc{inyce barrecovery against th.e other of the amount so paid. .AS between
ventslegislative intent. Th@rewerformula prevents the parties from using settle the employer an_d the insurance Comp_amyment by eithethe
mentas an end-run around the purposes of the waskeompensation scheme. employeror the insurance company directly to the employee or

Greenv. Advance Finishing dchnologyInc.2005 WI App 70280 Wis. 2d 743695 : . . . e
N.W.2d 856 04-0877. the person entitled to compensation is subject to the conditions of

Sub.(1) transforms workets compensation insuterright of subrogation into a the policy.

right to bring direct claims against 3rd-partyrtfeasors. The insurer is entitled to R ; f
prosecutahe action along with the employee by virtue of sub. (1). Sub. (1) gives the (6) Thefailure of the assuret do or refrain from doing any

trial court the right to settle a dispute between the two plisirei§ to whether or not actrequired by the policis not available to the insurance carrier
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102.30 WORKER'S COMPENSA TION Updated 15-16 Wis. Stats. 30

as a defense against the claim of the injured employee or #mployerand the department. Cancellation or termination of a
injured employees dependents. policy by an insurance company for any reason other than oonre
(7) (a) The department or thdivision may order direct reica newalis not efective until 30 days after the insurance company
bursemenbut of the proceeds payable under this chapter faepdiasgiven written notice of the cancellation or termination to the
mentsmade under a nonindustrial insurance policy covering tifgsuredemployer and the department. Notice to the department
samedisability and expenses compensable undedz.42when may begivenby personal service of the notice upon the depart
the claimantconsents or when it is established that the paymemtentat its ofice in Madison or by sending the notice to the depart
underthe nonindustrial insurance policy were impropgeo attooe  mentin a mediumapproved by the department. The department
neyfee is due with respect to that reimbursement. may provide by rule that the notice of cancellation or termination
(b) An insurer who issues @onindustrial insurance policy begiven to the Wsconsin compensation rating bureau rather than
describedn par (a) may not intervene as a party in any proceedirig the department in a medium approved by the department after
underthis chapter for reimbursement under. pay. consultationwith the Wsconsin compensation rating bureau.
History: 1973 c. 1501975 c. 14%s.25,54;1975 c. 1991985 a. 831987 a179  Wheneverthe Wsconsin compensation rating bureau receives
2015a. 55 sucha notice of cancellation or terminatiérshall immediately

The prohibition of intervention by nonindustrial insurers under sub. (7) (b) mecon . . . I
stitutional. An insurer is not denied a remedy for amounts wrongfully paid to i#30tify the department of the notice of cancellation or termination.

insured.lt may bring a direcaction the insured. Employers Health Insurance Co. v _ iauidati i
Tesmer161 Ws. 2 733460 N.W2d 203(Ct. App. 199%). (b) 1. Inthe event of a court-ordered liquidatiohan insuce

Althoughsub. (7) (a), read in isolation, authorizes the reimbursement of aisubf@1C€COMpanya contract of insurance issued by that companog ter

gatedinsurer when an insurdsecomes subrogated by paying medical expenses arijinateson the date specified in the court order
ing from injuries that are compensable under this chaatet the employés workoe . .
er's compensation insurance carrier is in liquidation, s. 646 BlLf{fecludes the 2. Regardless of whether the notices required undefg)ar

commissionfrom ordering the employer to reimburse the subrogated insurer fagvebeen given, a cancellation or termination feetfve upon
@gfﬁﬁ?;;?;‘ﬁfgbg“ﬁ,?fgg ?f;ﬁ%gﬁ?%%gg?g%?\?\%; 233'%‘1‘55%/73“'6"“ theeffective date ofeplacement insurance coverage obtained by
the employey the efective date of an order underl€2.28 (2) (b)
102.31 Worker's compensation insurance; policy regae exemptingthe employer fronthe duty to carry insurance under s.
ulations. (1) (a) Every contractor the insurance of compersa 102.28(2) (a), or the efective date of an election by an employer
tion provided under this chapter or against liability therefor isesubnders.102.28 (2) (bmjo self-insure its liabilityfor the payment

ject to this chapter angrovisions inconsistent with this chapterof compensation under this chapter

arevoid. (3) Thedepartment may examine from time to time the books
(b) Except as provided in p&e), a contract under pge) shall - andrecords ofany insurer insuring liability or compensation for
be construed to grant full coverage alf liability of the assured anemployer in this stateThe department may require an insurer
underthis chapter unless the department specifically consents fgydesignate one mailing address for use by the department and to
written order to the issuance of a contract providing dividedice respondto correspondence frothe department within 30 days.
anceor partial insurance. Any insurer thatefuses or fails to answer correspondence from
(c) 1. Liability under s102.35 (3)is the sole liability of the the department or to allow the department to examine its books
employer, notwithstanding any agreement of the parties to thgd records is subject to enforcememtoceedings under s.
contrary. 601.64

2. An intermediate agency or publisher of a newspaper or (4) If any insurer authorized to transact wotkezompensa
magazinemay under its own contract of insurance, calieility  tjon insurance in this stafails to promptly pay claims for com
of persons selling or distributing the newspaper or magazine @thsationfor which it is liable or fails to make reports to the
the street or from house to house for an intermediate or indep Bpartmentequired by s102.3§ the department may recoen
dentnews agencyf the contract of insurance tife publisher or yanqdto the commissioner of insurance, with detailed reasons,
intermediateagency is endorsed to cover those personshelf (hat enforcement proceedingmder s601.64be invoked. The
publisherso covers, the intermediate or independent news agepgymissioneshall furnisha copy of the recommendation to the
neednot cover liability for thqse persons. . insurerand shall set a date for a hearing, at which both the insurer

(d) A contract procured to insure a partnership may not becfhgthe department shall befaided an opportunity to present @i
struedto cover the individual liability ofhe members of the pegt jence. If after thehearing the commissioner finds that the insurer
nershipin the course of a trade, busingegfession or occupation pasfailed to carry out its obligations under this chapttez conee
conductedby them as individuals. A contrgmfocured to insuré issioner shall institute enforcement proceedings under s.

anindividual may not be construed to cover the liability of agargny g4 I the commissioner does not so find, the commissioner
nership of which the individual is a member or to cover the @bl - I gismiss the complaint.

ity of the individual arising as a member of any partnership. 5) If | h he d df
(dL) A contract procured to insure a limited liabiltgmpany . > !f @y emtp oyer whom { eb_tepa_ll'tment exempte blrom;car

may not be construed to cover the individual liability of the e |ng| compensa |08_|nshurance ar II rarly obr unreasonfa y(rxig_ses

bersof the limited liability company in the course of a trade, deus n;_p oyrt?er]ttol or dl'?'c aJtﬁS gmpr(:yeest hecilauseko tﬁ nowedis

ness profession or occupation conducted by them as individu ?é)_lngfphyswa clon Ition, the department shall revoke the ezemp

A contract procured to insure an individual may not be constrm?)n of that employer _ _

to cover the liability of a limited liability company of which the (6) The department has standing to appear as a complainant

individual is a member or to cover the liability of the individuandpresent evidence in any administrative hearing or cougepro

arisingas a member of any limited liability company ceeding instituted for alleged violation of628.34 (7)
(e) An insurer who providea contract under pgr) shall file (7) If the department by one or more written orders specifi
the contract as provided in 626.35 cally consents to the issuanceasfe or more contracts covering

(2) (a) No party to a contract of insurance may cancel theecamly the Iiabi_lity incurred ona constrL_Jction project qnd if theoceon
tractwithin the contract period or terminaienot renew the cam Structionproject owner designatéise insurance carrier and pays
tractupon the expiration date unélnotice in writing is given to for each such contract, the construction project owner shalbeeim
the other party fixing the proposed datecaincellation or declae bursethe department for all costs incurred by the department in
ing that the party intends to terminate or does not intend to renigguingthe written orders and in ensurimgnimum confusion and
the policy upon expiration. Except as provided in. Y, when maximum safety on the construction projectAll moneys
aninsurance company does mehew a policy upon expiration, receivedunder this subsection shall be deposited intbikers
the nonrenewal is not &fctive until 60 daysfter the insurance compensatioroperations fund and credited to tagpropriation
companyhas given written notice of the nonrenewal to the insuredcountunder s20.445 (1) (rb)
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31 Updated 15-16 Wis. Stats. WORKER'S COMPENSA TION 102.315

(8) The Wisconsin compensation rating bureau shall providehich employers ar@ot experience rated under the standards and
the department with any information that the department mayiteriaunderss.626.11and626.12 without regard to whether the
requestrelatingto workefs compensation insurance coveragelient has a divided workforce.

including the names of employers insured and any insured (2) EmpLOYEE LEASING COMPANY LIABLE. An employee leas
employer'saddress, business stattyje and date of coverage,ing companyis liable under s102.03for all compensation pag
manualpremium code, and policy information including memapleunder this chapter to a leased employee, including are pay
bers, cancellations, terminations, endorsements, @@iustatee mentsrequired under s102.16 (3) 102.18 (1) (b) 3or (bp),
mentdates. The department may enter ictmtracts with the 102.22(1), 102.35 (3)102.57 or 102.60 Except as permitted
Wisconsincompensation rating bureau to share the costs of dgfiers. 102.29 an employee leasing company may not seek or
processingand other services. No informatiobtained by the receivereimbursement from another employer for @ayments
departmentunder this subsection may be made public by thgadeas a result of that liabilityAn employee leasing company
departmenexcept as authorized by thésabnsin compensation js not liable under s102.03for any compensation payable under

rating bureau. this chapter to an employee of a client who is not a leased
History: 1971 c. 260307, 1975 c. 391975 c. 14%s.26, 54; 1975 c. 199371, employee

1977¢. 291951979 c. 2781981 c. 921983 a. 188.329 (25) 1985 a. 2933; 1987 :

a.179 1989 a. 64332 1993 a. 81112 2001 a. 372003 a. 1442005a. 1722007 (3) MULTIPLE COORDINATED POLICY REQUIRED. Except as prae

a.185 2009 a. 2062015 a. 180 videdin subs(4) and(5) (a) an employee leasing company shall

Cross-reference: See also s&WD 80.61and80.65 Wis. adm. code. . NERTIrR .
Sub.(1) (b) [now (1) (d)] does not apply to a joint venture, and insurance writtdiSure its liability under sutf2) by obtaining a separateorkers

in the name of one venturer is Btint to cover his or her joint liabilitylnsurance  compensatiorinsurance policy for each client of the employee

Companyof North America vDILHR, 45 Ws. 2d 361173 N.W2d 192(1970). leasingcompany under a multiple coordinated palidhe policy
o shallname both the employee leasing company and the alent
102.315 Worker's compensation insurance; employee named insureds, shall indicate which named insured is the
leasing companies. (1) DEerINITIONS. In this section: employedeasing company and which is the client, shall designate
(&) 2@Bureau® means the Mtonsin compensation ratingeitherthe employee leasingompany or the client, but not both,
bureauunder s626.06 asthe first namednsured, and shall provide the mailing address

(b) 2Client° means a person that obtains all or part of itemoff each nameéhsured. Except as permitted under @, an
temporary,ongoing employee workforce through amployee insurermay issue a policy for a client undéis subsection only
leasingagreement with an employee leasing company if all of the employees of the client are leased employees and are

(c) 2Divided workforce® means a workforce which some of Coveredunder the policy
the employees of a client are leased employees and some of thé4) MASTERPOLICY; APPROVAL REQUIRED. An employee leas
employeeof the client are not leased employees. ing company may insure its liability under si) by obtaining

(d) 2Divided workforce plan® means a plan under which & master policy that has been approved by the commissioner of

worker's compensation insurance policies are isdoezbver the Nsuranceas provided in this subsection. The commissiaier
insurancemay approve the issuance of a master policthéf

I f a client that h dividedlorkf li
empayessol & CIE. that Nas a clvicetioridorce, one poicy | urerproposing to issue the master policy submits a filing to the

coveringthe leased employees of the client and one policy cav . ) " ;
ing the employees of the client who are not leased employee ureaushowing that the insuréias the technological capacity and

(¢) *Employee leasing agreement> means a writen contrgtl e RE 20 PR SRS TR OIS
betweenan employee leasing company and a client under whlg !

! ; dcancellation, termination, and nonrenewal of coverage, and
the employee leasing company provides all or part of the ncmteghy otherinformation that the bureau may require, at the client

porary,ongoing employ_ee workforce of the client. level and in a format required by the bureau #r@bureau sue

(f) *Employee leasing companyfeans a person that @n nits the filing to the commissioner of insurance for approval
tractsto provide the nontemporargngoing employee workforce yngers.626.13 A master policy filing under this subsection shall
of a client under a written agreement, regardless of whéther gjsg establish basic manual rules governing the issuance of an
Eersor;l;sesthe term profess;ona_l employer ganization,®  insyrancepolicy covering the leased employees otlimided
PEO,° ?staff leasing company “registered stdfleasing cone yorkforcethat areconsistent with sul{s) and the cancellation,
pany,°or “employee leasing compahypr uses any othesimilar  termination, and nonrenewal of policitstare consistent with
nameaspart of the persos’business name or to describe thegeg,, (10). On approval by the commissioner of insurance of a
son'sbusiness. *Employee leasing company® does not in@udgyasterpolicy filing, an insurer may issue a master policy to an
cooperativeeducational servicagency This definition applies gy loyedeasingcompany insuring the liability of the employee
only for the purposes of this chapter and does not apply to the f&-ijs)ingcompany under suk2).
of the term in any other chapter i

N o . (5) MASTER PoLICY; SMALL CLIENTS. (@) Regardless of

(g) °Leased employee® means a nontemporangoing \hethera master policy has been approved under &4h.an
employeewhose services are obtained bycleent under an employedeasing company may insure its liability under s@p.
employeeleasing agreement. with respect to a group of small clients of the employee leasing

(h) @Master policy® means a single workercompensation companyby obtaining a master policy in the voluntary market
insurancepolicy issued by an insurer authorized to do businessiisuringthat liability. The fact that an employee leasing company
this state to an employee leasing company in the nanteeof hasa client thais covered under a mandatory risk-sharing plan
employedeasing company thabvers more than one client of theunders.619.01does not preclude the employee leasing company
employeeleasing company from obtaining a master policy under this paragraph so long as that

(i) @Multiple coordinated policy® means a contract of irsurclient is not covered under the master poliéy insurer may issue
ancefor workers compensation under which an insurer asgh@ master policy under this paragraph insuring in the voluntary
rized to do business in this state issues separate Wwoda@re marketthe liability under sub(2) of an employee leasing com
pensatiorinsurance policies to an employee leasing company faanywith respect to a group of small clients of the employeedeas
eachclient of the employee leasing company that is insured undieg company regardless of whether any of trersell clients has
the contract. adivided workforce.

() @Small client® means a client that has an unmodified annual (b) Within 30 days after the fefctive date of an employee leas
premiumassignable to its business, including the business of ial) agreement with a small client that is covered under a master
entitiesor oiganizations that are under common control or oeengpolicy under par(a), the employee leasing company shall report
shipwith the client, that is equal to or less than the threshold beltsthe department all of the following information:
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1. The name andddress of the small client and of each entity (c) If the leased employees of a client are covered unuera
or organization that is under common control or owners¥ith  datoryrisk-sharing plan under €19.01 the client mayinstead

the small client. of providing the evidence required ungte (b) 2, provide evie
2. The number of employees initially covered under theoenadencein its notification under pa(b) that both the leased emptay
ter policy. eesof the client and the employeefthe client who are not leased

3. The estimated unmodified annual premium assignable E\ployeesare covered under that mandatory risk-sharing plan.
the small clients business, including the business of all entities ¢/t €vidence shall be in the form of a copy of the information
organizationghat are under common contarl ownership with Pageor declaration page of a workercompensation insurance
the small client, without regard to whether the small client hasP@!icy of bkln?]ere_wderlmmg plac_emetljwt %f choveralge;;';ielr theanan
divided workforce, which information the small client shall reporf'@tOry risk-sharing plan covering both those leasaployees
to the employee leasing company andemployees who are not leased employees.

4. The eflective date of the employee leasing agreement. , (@) When the department receives a notification unde(tpar

() Within 30 days after the feictive date of coverage of athe department shall immediately providecopy of the notificee

. ; : = “tion to the bureau.
smallclient under a master policy under.gaj, the insurer qrif o . .
authorizedby the insurerthe employee leasing company skl (e) 1. If aclient intends to terminate a divided workforce plan,
proof of that coverage with the department. Covergigesmall theclient shall notify the department of that intent on a fornogre
clientunder a master policy becomes binding when the insurer's(%“bedby the department. efmination of a divided workforce
employedeasing companfiles proof of that coverage under thisP/an by a client is not é&éctive until 10 days after notice of theder
paragraphor providesnotice of coverage to the small cIient,m'nat'on's r_ecelved by the depa_rtment.
whicheveroccurs first. Nothing in thiparagraph requires an 2. If an insurer cancels, terminates, or does not renew asvork
employedeasing company or an employee of an employeede&$'S compensation insurance polisued under a divided wark

ing company to be licensed as an insurance intermediary underf@f£e plan that covers in the voluntamyarket the employees of a
628, clientwho are not leased employees, the divided workforce plan

jés terminated on the fefctive date of the cancellation, termination,
Blnonrenewal of the policyunless the client submits evidence
nderpar (c) that both the leased employees of the client and the

nizations that are under common control or ownership with tfg! dployeesn‘(;he C"e!‘tQNhﬁ are nolt leased employees are covered
small client, without regard to whethéhe small client has a undera mar] atory risk-sharing pan.

divided workforce, exceeds the threshold below which employers,_3- If an insurer cancels, terminates, or does not renew asvork
arenotexperience rated under the standards and criteria unde€§8,compensation insurance poligued under a divided wark
626.11and626.12 the employee leasing company shall notify théorce plan that covers under the mandatory risk-sharing plan

insurerand obtain coverage for the small client under €jor  Unders. 619.01the employees of a client who are not leased
(4). employeesthe dividedworkforce plan is terminated on théesfoe

tive date of the cancellation, termination, or nonrenewal of the

(d) If at any timethe unmodified annual premium assignabl
to the business of a small client that is covered under a master ﬁ
icy under par(a), including the business of all entities ogace

(6) DiviDED WORKFORCE. (@) If a client notifies the depas i
mentas provided under pa) of its intent tohave a divided policy. ) . .
workforce,an insurer may issue a workecompensatioinsuce  (7) FILING OF CONTRACTS. An insurer that provides @olicy
ancepolicy covering only the leased employees of the client. Afdersub.(3), (4), or(5) (a)shall file the policy as provided &
insurerthat issues a policy covering only the leased employee 35
aclient is not liable under $02.03for any compensation payable (8) COVERAGE OF CERTAIN EMPLOYEES. (&) A sole proprietor
underthis chapter to an employee of the cliatib is not a leased a partneyor a member of a limited liability company is not eligible
employeeunless the insurer also issues a policy covering tHar workers compensation benefits undepalicy issued under
employee. A client that has a divided workforce shall insure itsub.(3), (4), or (5) (a)unless the sole propriefqartney or mente
employeesvho arenot leased employees in the voluntary markéter electscoverage under 402.075by an endorsement on the
andmay not insure those employees under the mandatory rigkelicy naming the sole proprietgrartney or member who has so
sharingplan under s619.01unless the leased employees of thelected.
client are covered under that plan. (b) An officer of a corporation is covered for workeconte

(b) A client that intends to have a divided workforce shafiensatiorbenefits under a policy issued under £8}.(4), or (5)
notify the department of that intent on a form prescribed by tk@), unless the dicer elects under €.02.076not to be covered
departmenthat includes all of the following: underthe policy by arendorsement on the policy naming thigoef

1. The names and mailing addresses of the client and f§&Who has so elected.
employeeleasing companythe efective date of the employee (€) An employee leasing company shall obtain a wasker
leasingagreement, a description of the employees ofcliemt compensatioinsurance policy that iseparate from a policy coy
who are not leased employees, and such dttiermation as the ering the employees whom it leases to its clients to ctver
departmenmay require. employeeof the employee leasing company who are not leased

2. Except as provided in p4c), evidence that themployees €Mployees. _ _ _
of the client who are not leased employees are covetbd vobe ~ (9) PREMIUMS. (a) An insurer that issues a policy under sub.
untarymarket. That evidence shall be in the form of a copy of t8) (4), or (5) (a)may chage a premium for coverage under that
information page or declaration page of a wokkeompensation policy that complies with the applicable classifications, rules,
insurancepolicy or binder evidencing placement of coverage if@tes,and rating plans filed with and approved by the coroenis
the voluntary market covering those employees. sionerof insurance under 626.13

3. Anagreement by the client to assume full responsibility to (b) For a policy issued under suyB) in which an employee
immediatelypay all compensation arather payments payable leasingcompany is the firstamed insured or for a master policy
underthis chapter as may be required by diegartment should a issuedunder sub(4) or (5) (a), an insurer may obligate only the
disputearise between 2 or more insurers as to liability under ttgployeeleasing company to pay premiums due for a ckent'
chapter for an injury sustained while a divided workforce plan ¢9verageunder the policy and may not recover any unpaidepre
in effect, pending finatesolution of that dispute. This subdivisionmiumsdue for that coverage from the client.
doesnot preclude a client from insuring that responsibility in an (¢) This subsection doemt prohibit an insurer from doing any
insurerauthorized to do business in this state. of the following:
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1. Collecting premiums or other clygs due with respect to 2. The insureds under a policy described in sibchay cae
aclient by means of list billing through an employee leasingeeorcel the policy during theolicy period if both the employee leasing
pany. companyand the client agree to the cancellation, the cancellation

2. Requiring an employee leasing company to maintairoa 1é& confirmed by the employeeasingcompany promptly provia

ter of credit or other form of security to ensure payment of eepr@g Written confirmatiorof the cancellation to the client or by the
mium. client agreeing to the cancellation in writing, and the insurezepro

3. Issuing policies that haxeecommon renewal date to all Orvides written notice of the cancellation to the department as

aclass of all, clients of an employee leasing company requiredunder s102.31 (2) (@) _
4. Grouping together the clients of an employee IeasingEOH1653' An insurer may cancelerminate, or nonrenew a policy

anyfor the purpose obffering dividend eligibility and payin scribedn subd.1, including cancellation or termination af
givigendsto t?losrza clients in c%mpliance Witghesal).ISl paying policy providing continued coverage under subdby providing
written noticeof the cancellation, termination, or nonrenewal to

5. Applying a discount to the premium cbed with respect e insured employee leasing company and to the department as
to a client as permitted by the bureau. o requiredunder s102.31 (2) (apnd by providing that notice to the
6. Applying a retrospective rating option for determining thénsuredclient. Except as provided in $02.31 (2) (b)cancellae
premiumchaged with respect to a client. No insurer or employegn or termination of a policy under this subdivisiam any reae
leasing company may impose, allocate to, or collect fromaoi sonother than nonrenewal is nofestive until 30 days after the
ent a penalty under a retrospective rating option arrangemefisurerhas provided written notice of the cancellationesminae
This subdivision does not prohibit an insurer from requiring aion to the insured employdeasing companyhe insured client,
employeeleasing company to pay a penalty under a retrospectiigdthe department. Except as provided it02.31(2) (b) nonree
rating option arrangement witiespect to a client of the employeenewal of a policy under this subdivision is nofesitive until 60
leasingcompany days after the insurer has provided written notice of tlaeoe
(10) CANCELLATION, TERMINATION, AND NONRENEWAL OF PoLIce  cellationor termination to the insured employee leasing company
cies. (a) 1. A policy issued under siB) in which the employee theinsured client, and the department.
leasingcompany is thdirst named insured and a policy issued 4. If an employee leasing agreemerteisninated during the
undersub.(4) or (5) (a)maybe cancelled, terminated, or nooeepolicy period of a policy described in sulid. an insurer shall cae
newed as provided in subds.to 4. celthe employee leasing compasigoverage under the policy by
2. The insureds under a policy described in stibchay cage anendorsement to the policy and coverage of the client under the
celthe policy during th@olicy period if both the employee leasingpolicy shall continue as to all employees of the client urtless
companyand the client agree to the cancellation, the cancellatipglicy is cancelled or terminated as permitted under sbibd.
is confirmed by the employdeasingcompany promptly provisk ~ History: 2007 a. 1852015 a. 180
ing written confirmatiorof the cancellation to the client or by the o S
clientagreeing to the cancellation in writing, and the insureseprd02.32  Continuing  liability; guarantee  settlement,

vides written notice of the cancellation to the department 0SS payment. (1m) In any case in which compensatioeyoe
requiredunder s102.31 (2) (a) mentsfor aninjury have extended or will extend over 6 months

3. Subject to subdt, an insurer may cancel, terminate, or mc]JC_re after the cliate of the injury or in any ct?se in which dfeath
nonrenewa policy described in subd. by providing written bende Itsare payabeh, ag_y party Itr)l |r:jt_erest r,rfla)t e dlscretlc)l?g
notice of the cancellation, termination, or nonrenewal to th{@e eparttmenft ct)rt € division, t'e isciedl r(t)mk; orco_mp? tﬁ
insured employee leasing company and to the departrasnt fo”gua_rar} ee, future compensation payments by dmggf the
requiredunder s102.31 (2) (apnd by providing that notice to the ofiowing. i .
insuredclient. The insurer is neequired to state in the notice to (&) Depositing the present value of the total unpaithpensee
theinsured client the facts on which the decision to cancel,gerrfiPn Upon a 5 percernnterest discount basis with a credit union,
nate,or nonrenew the policy is based. Except as provided inS@vingsbank, savings and loassociation, bank, or trust caen
102.31(2) (b), cancellation or termination of a policy undeis ~Panydesignated by the department or the division.
subdivisionfor any reason other than nonrenewal isefetctive (b) Purchasing an annuijtyithin thelimitations provided by
until 30 days after the insurer has provided written notickef law, from an insurance company licensed in this state thiatsige
cancellationor termination to the insured employee leasing aonnatedby the department.
pany,the insured client, and the department. Exceptagded (c) Making payment igross upon a 5 percent interest discount
in s.102.31 (2) (b)nonrenewal of a policy under this subdivisiorbasisto be approved by the department or the division.
is not efective until 60 days after the insurer has provided written (q) |n cases in which the time for making payments or the
notice of the cancellation dermination to the insured employee;mountsof payments cannot be definitely determirfednishing
leasingcompanythe insured client, and the department. abond, or other securitgatisfactory to the department or the @ivi

4. If an employee leasingpmpanyterminates an employee sion for the payment of compensation as maylbe or become
leasingagreement with a cliein its entirety an insurer may caa due. The acceptance of the bond, or other seguaitgt the form
cel or terminate a policy described in subidcovering that client andsuficiency of the bond or other securishall be subject to the
during the policy period by providing written notice of the aanapprovalof the department or the division. If the employer or
cellationor termination to the insured employee leasing compaimsureris unable offails to immediately procure the bond, the
and the department as required und&08.31 (2)a)and by proe  employeror insureyin lieu of procuring the bond, shall deposit
viding that notice to the insured client. The insurer shall statewith a credit union, savings bank, savings and loan association,
the notice to the insured client that the policy is betagcelled bank,or trust company designated by the department attithes
or terminated due to the termination of the employee leasisipnthe maximum amount that magasonably become payable
agreement.Except as provided in $02.31 (2) (b)cancellation in those cases, to be determined by the department divtkien
or termination of a policy under this subdivision is ndeefive atamounts consistent with the extent of the injuries and the law
until 30 days after the insurer has provided written notiddef Thebonds and deposits may be reduced only to satisfy claims and
cancellationor termination to the insured employee leasing @onmay be withdrawn only after the claims which they are to gumran
pany,the insured client, and the department. teeare fully satisfied or liquidated under p&), (b), or(c).

(b) 1. A policy issued under sud) in which the clientisthe  (5) Any insured employer main the discretion of thdeparte
first named insured may be cancelled, terminated, or nonrenewehtor thedivision, compel the insurer to discbear or to guarame
asprovided in subd<. to 4. teepayment of, the employerliabilities in any case described in
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sub.(1m) and by that dischge or guarantee release the employgrensatiorbenefits, the nature of the employseelaimedinjury,
from liability for compensation in that casexcept that if for any the employees past or present medical condition, the extent of the
reasora bond furnished or deposit made under €uin) (d)does employee'sdisability, or the amount, type, or duration of benefits
not fully protect the beneficiary of the bond or deposit, the@omaidto the employee and a record maintained by the department
pensatiorinsurer or insured employeas the case may be, shalthatreveals any financial information provided to the department
still be liable to that beneficiary by a self-insured employer or by an applicant for exemption under

(6) (a) If compensation is due for permanent disability folews.102.28 (2) (bjare confidential and not open to public inspection
ing an injury or if death benefits are payable, payments shall tecopying under s19.35 (1) The department, the division, or the
madeto the employee or dependent on a monthly basis @s ptommissionmay deny a request made undek%35 (1)or, sulpe
videdin pars.(b) to (e). jectto s.102.17 (2m)and(2s), refuse to honor a subpoena issued

(b) Subject to pa(d), if the employer or the employsrinsurer by an attorney of record in a civil ariminal action or special poe
concedediability for an injury that results in permanent disabilityceeding tdnspectand copy a record that is confidential under this
andif the extent of the permanent disabilitgn be determined paragraphunless one of the following applies:
basedona minimum permanent disability rating promulgated by 1. The requester is the employee who is the subject of the
the department byule, compensation for permanent disabilityecordor anattorney or authorized agent of that employee. An
shallbegin within 30 days after tre:d of the employeghealing attorneyor authorized agent of an employee who is the subject of
periodor the date on which compensatfontemporary disability arecord shalprovide a written authorization for inspection and
endsdue to the employegreturn to work, whichever is earlier copyingfrom the employee if requested the department, the

(c) Subject to patd), if the employer or the employarinsurer division, or the commission.

concedediability for an injurythat results in permanent disability 2. The record tha requested contains confidential infooma
but the extent of the permanent disability cannot be determingsh concerninga workets compensation claim and the requester
without a medical report thatrovidesthe basis for a minimum js an insurance carrier or employer that is a party to any werker
_permanendl_sabl_llty I’atlng, CompensaUOn f0r permanent d|$ﬂb|b0mpensa’[iom|aim inv0|ving thaame employee or an attorney
ity shall begin within 30 days after the employer or the emptoyep authorized agent of thatsurance carrier or employaxcept
insurer receives a medical report that provides a basis for ageerfRat the department, the division, or the commission is not
nentdisability rating. requiredto do a random search of its records and may require the
(d) The department shall promulgate rules for determiningquestetto provide the approximate date of the injury and any
whencompensation for permanent disability stelin in cases otherrelevant information that would assist the department, the
in which the employer or the employ@insurer concedes liabdl division, or the commission in finding the record requestad.
ity, but disputes the extent of permanent disability attorney orauthorizedagent of an insurance carrier or employer
(e) Payments for permanedisability, including payments thatis a party to an employesivorkets compensation claim shall
basedon minimum permanent disabilitatings promulgated by provide a written authorization for inspection and copying from
the department by rule, shabntinue on a monthly basis and shallhe insurance carrier or employer if requested by the department,
accrueand be payable between intermittent periods of temporahe division, or the commission.
disability so long as the employer or insurer kndws nature of 3. The record thas requested contains financial information
the permanent disability provided by a self-insured employer or bgn applicant for
(6m) Thedepartment or the division may direct an advance @xemptionunder s102.28 (2) (bjand the requester is the selfgn
apayment of unaccruezbmpensation for permanent disability osured employer or applicant for exemption or an attorney or
death benefits if the.departmen't or the div[sipn determines that fighorizedagent of the self-insured employer applicant for
advancepayment is in the best interestthe injured employee or exemption. An attorney or authorized agent of S®f-insured
theemployees dependents. In directing the advance, the depasinployeror of the applicant foexemption shall provide a written
mentor the division shall give the employer or tployels  aythorizationfor inspectionand copying from the self-insured
insureran interest credit against its liabilitf'he credit shall be employeror applicant for exemption if requested by the depart
computed at 5 percent. An injured employee or depemdant ment,
receiveno more than 3 advance payments per calendar year 4. A court of competent jurisdiction in this state ordéres

(7) No lump sum settlement shall be allowedsiny case of gepartmentihe division, or the commission to release the record.
permanenttotal disability upon an estimated life expectancy 5. The requester is the departmeithildren and families or

exceptupon consent of all parties, after hearing and finding by the ounty child support agency under58.53 (5) the request is

gx\%%%;ht?g?ﬁn;gzjen?ze(iag::elrw_ured employee will be Gmn;adeunder $49.22 (2m) and the request is limited the name

History: 1977 c. 1951979c. 278 1983 a. 98368 538 1991 a. 2211993 a. 492 andaddress of themployee who is the subject of the (ecorq, the
2001a. 37 2003 a. 1442005 a. 1722007 a. 1852015 a. 55 name and address of the emplogeshployerand any financial

gross-reference: See also s©WD 80.32 80.33 80.39 and80.5Q Wis. adm.  informationabout that emp|0yee contained in the record.
coae.

Theinterest credit under sub. (6) [now sub. (6m)] was properly calculated on a per 6. The department of revenue requests the record for the pur
annumbasisrather than a one-time simple interest basis. HamhiRC, 223 Wis. pose of locating a person, or thesets of a person, who has failed
2d1183 588 N.W2d 358(Ct. App. 1998)98-0051 to file tax returns, who has underreported taxable income or who

102.33 Forms and records; public access (1) The is a delinquent taxpayer; identifying fraudulent tax returngrase

departmentand the division shall print and furnish free to any/ding information for tax-related prosecutions.
employeror employee any blank forntisat are necessary to faeil - (C) A record maintained by the department, the divisiother
itate efficient administration of this chapteThe department and commission that contains employer or insurénformation
the division shall keep any record books or records that areseeceitainedfrom the Wsconsin compensation rating bureau under
saryfor the proper and Béient administration of this chapter ~s.102.31 (8)r626.32 (1) (ajs confidentialnd not open to public
(2) (a) Except as provided in pak) and(c), the records of iNSpectionor copying under s19.35 (1)unless the Wconsin
the department, the division, and the commission, related to ffgmpensatiomating bureau authorizes public inspectiorapyce
administrationof this chapter arsubject to inspection and caey N9 Of that information.
ing under s19.35 (1) (d) 1. In this paragraph:
(b) Except as provided in this paragraph and(pgara record a. 2Government unit® has the meaning given ihG3.02 (17)
maintainedby the department, the division, or the commissioand also includes a corresponding unit in the governnoént
thatreveals the identitgf an employee who claims workerconte anotherstate or a unit of the federal government.

2015-16 Wisconsin Statutes updated through 2017 W is. Act 367 and all Supreme Court and Controlled Substances Board
Orders effective on or before October 15, 2018. Published and certified under s. 35.18. Changes ef fective after October 15, 2018
are designated by NOTES. (Published 10-15-18)


https://docs.legis.wisconsin.gov/document/statutes/102.32(1m)
https://docs.legis.wisconsin.gov/document/statutes/102.32(1m)(d)
https://docs.legis.wisconsin.gov/document/statutes/102.32(6)(b)
https://docs.legis.wisconsin.gov/document/statutes/102.32(6)(e)
https://docs.legis.wisconsin.gov/document/statutes/102.32(6)(d)
https://docs.legis.wisconsin.gov/document/statutes/102.32(6)(d)
https://docs.legis.wisconsin.gov/document/acts/1977/195
https://docs.legis.wisconsin.gov/document/acts/1979/278
https://docs.legis.wisconsin.gov/document/acts/1983/98
https://docs.legis.wisconsin.gov/document/acts/1983/368
https://docs.legis.wisconsin.gov/document/acts/1983/538
https://docs.legis.wisconsin.gov/document/acts/1991/221
https://docs.legis.wisconsin.gov/document/acts/1993/492
https://docs.legis.wisconsin.gov/document/acts/2001/37
https://docs.legis.wisconsin.gov/document/acts/2003/144
https://docs.legis.wisconsin.gov/document/acts/2005/172
https://docs.legis.wisconsin.gov/document/acts/2007/185
https://docs.legis.wisconsin.gov/document/acts/2015/55
https://docs.legis.wisconsin.gov/document/administrativecode/DWD%2080.32
https://docs.legis.wisconsin.gov/document/administrativecode/DWD%2080.33
https://docs.legis.wisconsin.gov/document/administrativecode/DWD%2080.39
https://docs.legis.wisconsin.gov/document/administrativecode/DWD%2080.50
https://docs.legis.wisconsin.gov/document/courts/223%20Wis.%202d%20183
https://docs.legis.wisconsin.gov/document/courts/223%20Wis.%202d%20183
https://docs.legis.wisconsin.gov/document/courts/588%20N.W.2d%20358
https://docs.legis.wisconsin.gov/document/wicourtofappeals/98-0051
https://docs.legis.wisconsin.gov/document/statutes/102.33(2)(b)
https://docs.legis.wisconsin.gov/document/statutes/102.33(2)(c)
https://docs.legis.wisconsin.gov/document/statutes/19.35(1)
https://docs.legis.wisconsin.gov/document/statutes/102.33(2)(d)
https://docs.legis.wisconsin.gov/document/statutes/102.28(2)(b)
https://docs.legis.wisconsin.gov/document/statutes/19.35(1)
https://docs.legis.wisconsin.gov/document/statutes/19.35(1)
https://docs.legis.wisconsin.gov/document/statutes/102.17(2m)
https://docs.legis.wisconsin.gov/document/statutes/102.17(2s)
https://docs.legis.wisconsin.gov/document/statutes/102.28(2)(b)
https://docs.legis.wisconsin.gov/document/statutes/59.53(5)
https://docs.legis.wisconsin.gov/document/statutes/49.22(2m)
https://docs.legis.wisconsin.gov/document/statutes/102.31(8)
https://docs.legis.wisconsin.gov/document/statutes/626.32(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/19.35(1)
https://docs.legis.wisconsin.gov/document/statutes/108.02(17)

Updated2015-16 Ws. Stats. Published and certified under s. 35.18. October 15, 2018.

35 Updated 15-16 Wis. Stats. WORKER'S COMPENSA TION 102.42

b. 2@lnstitution of higher educatiorfas the meaning given in An employer cannot satisfy sub. (3) by rehiring with an intent to fire at a later date.
s.108.02 (18) Dielectric Corporation vLIRC, 111 Wis. 2d270 330 N.W2d 606(Ct. App. 1983).

§ o L An employer has the burden to prove that rehiring was in good faiéist Allis
c. 2Nonprofit research ganization® means anganization —School Dist. vDILHR, 116 Ws. 2d 410342 N.W2d 415(1984). B
thatis exempt from federal income tax under secioh(a) of the ﬁ g;e'ﬁaykalbze”fe fr0f|“ wort ‘|< Fg('-:leltglac\l injury ggff{gdmgdpg%?gn Xnder
. . - . sup. . LInK InAustries, Inc.. , S. . . App.
Internal Revenue Code and whose missiontasengage in 7gg7):

research. For liability under sub. (3), the employee must shitvat he or she: 1) was an

N iai feci ployee?) sustained a compensable injury;. 3) applied for rehire; 4) had theeappli
2. The department’ the division, or the commission m%ﬂ;ionfor rehire refused due to the injuriniversal Foods CorporationMRC, 161

releasdnformation that is confidential undpar (b) to a goverte wis. 2d 1, 467 N.W2d 793(Ct. App. 1991).
ment unit, an institution of higher education, or a nonprofit Sub.(3) does not b'czjr an employﬁe;rom seeking arfbiltlrati_on und_eraco!lelctiug k?]ar
i At ingagreement to determine whether termination following an injury violated the
_researckprganlzatlon f(.)r pu_rposes of research and may rele%‘%ementﬁub. (3) relates to harather than worker injuries and is not subject to
informationthat is confidentialinder par(c) to those persons for theexclusive remedy provision of s. 102.03 (2); the 2exclulislity° language in
thatpurpose if the Mgconsin compensation rating bureau acmh@%b-'(i) g?ﬁsa 8?5 Saé '&VNVSELQ% titgzir\r}\?osgg a Spgggl% o 5287%%'8535 for refusal to hire.
: P : unty se ) , s. . .
rizesthatreleas_e. A govemment l.'mlt’ institution of h'.gher ed.ﬂcg A LIRC interpretation of sul(3), that a violation requires an employee who is
tion, or nonprofit research ganization may not permit inspectionunableto return to a prior employment to expressrderest in reemployment in a
or disclosure of any information released tartler this subdiee déﬁe;_\entciggzitywas reasonable. Hill LIRC, 184 Ws. 2d 1.0, 516 N.W2d 441
sionthat is confidential under pgb) unless the department, the(Ct APP- ). . . -
L . . . . . If an employer shows that it refused to rehire an injured employee because the
division, or the commission authorizes tliaspection or diSCl®  employee'sposition was eliminated to reducests and increasefiefency, reasone
sureand may not permit inspection or disclosure of any @afoablecause has been shown under sub. (3). Ray Hutson ChevroletIRCy186

mation released ti under this subdivision that is confidentialViS: 24 118 519 N.w2d 649(Ct. App. 1994). .
An attendance policy thatcludesabsences due to work-related injuries as part

underpatr (c) unless the department, the division, or the COMBMIg; the total of absences allowed before termination violates subG(8jt Northern

sion, and the Wiéconsin compensation rating bureauthorize Cosrpr-(sl‘-)llt?jC,189th. t2d 3}3}525 N.w2d 361|(Ct- Arth- _1t‘if>]94)ci e fra

i i i W inatit it ub. oes not contemplate requiring employers to either deviate ffaciafly
the |nspect|or_nr disclosure. . A governmer_]t u.nlt’ |nst|tut|on Ofreasonablesmd uniformly applied policyor explain why it would be burdensome to
highereducation, or nonprofit researctganization that obtains do so, when a returning employee requests the deviation to accommodate a non-work

any confidential information under this subdivision for purpose@dnon-injutry-rglgted perfonal need. smsl> doef no; contaip ‘*Iacqtomntwodatcijoln"

: quirementsan 0es not require an employer to change Its legitimate and long-
of research shall prowde the results O_f that research free gbché?andingsafety policies in order to assist an employeméeting personal obliga
to the person that released or authorized the release of thatindotis. DeBoer Fansportation, Inc..\Swenson2011 W 64, 335 Wis. 2d 599804
mation. N.W.2d 658 09-0564.

; . . . . Neithersub. (2) nor case law authorizes employees who are terminated for filing
20’3'15;03/7' 11097752805?1574221(?(?3 g' ?géggig.asf)sl;% a. 17,1997 a. 191237, worker's compensation claims to bring wrongful disaerclaims against their
S ) ) ’ employers.Brown v Pick 'n Save Food Store$38 F Supp. 2d 133 (2001).

102.35 Penalties. (1) Everyemployerand every insurance 102.37 Employers' records. Everyemployer of 3 omore
companythat failsto keep the records or to make the reporisersonsand every employer who is subject to this chapter shall
requiredby thischapter or that knowingly falsifies such recordgeep a record of all accidents causing death or disability of any
or makes false reports shall pay a work injury supplementabbeagnployeewhile performing services growing out of and incioen
fit surchage to the state of not less than $10 nor more than $1@to the employmentThis record shall give the name, address,
for each ofense. The department may waive or reduce aesugge,and wages of the deceased or injured employee, the time and
chargeimposed under this subsection if the employer or insuranggusef the accident, the nature and extent of the inamg any
companythat violated this subsectioaquests a waiver or redec otherinformation thedepartment may require by rule or general
tion of the surchaye within 45 days after the date on which noticerder. Reports based upon this record shalfureished to the
of the surchage is mailed to the employer insurance company departmentt such times and in such manner as the department
andshows that the violation was due to mistake or an absencernafy require by rule or general ordér a formatapproved by the
information. A surchage imposed under this subsection is dugepartment.
within 30 days after the date on which notice of the sugehir  History: 1975 c. 14%.54; 1985 a. 832001 a. 37
mailed to the employer or insurance companinterest shall )
accrueon amounts thaire not paid when due at the rate of bped02.38 Records and reports of payments.  Everyinsuice
centper month. All surchges and interest payments receive@ncecompany that transadise business of compensation iresur
under this subsection shall be deposited in the fund establisRgge.and every employer who is subjéathis chaptetfout whose
unders. 102.65 liability is not insured, shall keep a record of all paymerade

(2) Any employer or duly authorized agent thereof, WhOunderthlschapter and of the time and manner of making thespay

; : e tsandshall furnish reports based upon these records and any
without reasonable cause, refuses to rehire an employee injure ; . :
the course oemployment, or who, because of a claim or attem ; erinformation to the department as the departmentretyire

: : : TR le or general orden a format approved by the department.

to claim compensation benefits from such emplpgéscrimice rue « ;
natesor threatens to discriminate against an employee as to th'é'srory' 1975¢. 145,54 1975 ¢. 1991979 ¢. 891985 . 832001 a. 37
employee'semployment, shall forfeit to the state not less than $502.39 Rules and general orders; application of stat ce
nor more than $500 for eactfaise. No action under this submecytes. The provisions of s103.005relating to the adoption, pubdi
tion may be commenced except upon request of the departmegtion, modification, anctourt review of rules or general orders

(3) Any employer who without reasonable cause refuses @bthe department shall apply to all rules promulgated or general
rehirean employee who is injured in the course of employmemirders adopted under this chapter
when suitable employment is availablithin the employes’ History: 1995 a. 272001 a. 37
physicaland mental limitations, upon order of the department or . . )
the division, has exclusive liability to pag the employee, in adsi 102.40 Reports not evidence in actions.  Reportsfurce
tion to other benefits, the wages lost during the periosugh Nishedto the department pursuant to 582.37and102.38shall
refusal,not exceeding one yéamwages. In determining the agail NOt be admissible as evidenceany action or proceeding arising
ability of suitable employment thentinuance in business of thePUt of the death or accident reported.
employershall be considered and any written rules promulgated . .
by the employer with respect to seniority or the provisions of afy2-42 Incidental compensation. (1) TREATMENT OF

collective bagaining agreement with respect to seniority shafiMPLOYEE. Theemployer shall supply such medical,gsoal, chie
govern. ropractic, psychological, podiatric, dental, and hospital treatment,

History: 1975 c. 1471977 c. 29195 2003 a. 1442005 a. 1722011 a. 1832015 Medicines, medical and sgical supplies, crutches, artificial
a.55. membersappliances, and training in the use of artifiombers
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andappliances, grat the option of themployee, Christian Swm (6) TREATMENT REJECTEDBY EMPLOYEE. Unless the employee
encetreatment in lieu of medical treatment, medicines,raedice  haselected Christian Science treatment in iéunedical, sugice
cal supplies, as may be reasonably required to cure and relieag dental, or hospital treatment, no compensation shall bee pay
from the efects of the injuryand toattain eficient use of artificial able for the death or disability of an employee, if the death is
membersand appliances, and in case of the emplsyeglect or causedpr insofar as the disability may be aggravated, caused, or
refusalseasonably to do so, or in egency until it is practicable continuedby an unreasonable refusal or neglect to submit to or
for the employedo give notice of injurythe employer shall be follow any competent aneasonable medical, gjical, or dental
liable for the reasonable expense incurred by or on behalf of theatmentor, in the case of tuberculosis, by refusal or neglect to
employeein providing such treatment, medicines, supplies, astibmitto or follow hospital or medical treatment when found by
training. When the employer has knowledge of the injury and titlee department or thdivision to be necessaryrhe right to coree
necessityfor treatment, the employerfailure totender the neces pensatioraccruing during a period of refusal or neglect to submit
sarytreatment, medicines, supplies, and training constiutels to or follow hospital or medical treatment when found by the
neglector refusal. The employer shallso be liable for reasom departmenbr the division to be necessary in the case of tubeeulo
ableexpense incurrebly the employee for necessary treatment &is shall be barred, irrespective of whether disability was aggra
cureand relieve themployee from the fafcts of occupational dis  vated,caused, or continued by that refusal or neglect.
easeprior to the time that the employee knew or shdwge (8) AwaRD TO STATE EMPLOYEE. Whenever the department or
knownthe nature ohis or her disability and its relation to empiey the division makes an award on behalf of a state employee, the
ment,and as to such treatment su{@.and(3) shall not apply departmenbr the division shall file duplicate copies of the award
The obligation to furnish such treatment aaqgpliances shall coa with the subunit of the department of administration responsible
tinue as required to prevefnirther deterioration in the condition for risk management. Upon receipt of the copies of the award, the
of the employee or tmaintain the existing status of such caadidepartmeniof administration shall promptly issue a voucher in
tion whether or not healing is completed. paymentof the award from the proper appropriation under s.
(1m) LIABILITY FORUNNECESSARYTREATMENT. If anemployee 20.865(1) (fm), (kr) or (ur), and shalkransmit one copy of the
who has sustained a compensable injury undertakes in good fa@tcherand the award to thefficer, department, or agency by
invasivetreatment that is generally medicagigceptable, but that whomthe afected employee is employed.
is unnecessaryhe employer shall pay disability indemnity for all  (9) REHABILITATION; PHYSICAL AND VOCATIONAL. (&) Oneof
disability incurred as a result of that treatment. An employer is ribe primary purposes of this chapter is restoration of an injured
liable for disability indemnity for any disability incurred as aemployeeto gainfulemployment. @ this end, the department
resultof anyunnecessary treatment undertaken in good faith thetallemploy a specialist in physical, medical and vocationabeeha
is noninvasive or not medically acceptabl&his subsection bilitation.

appliesto all findings that an employee hasstained a compersa  (b) Such specialist shall study theoblems of rehabilitation,
ble injury, whether the finding resulfsom a hearing, the default poth physical and vocational and shall refer suitable cases to the
of a partyor a compromise or stipulation confirmiegithe depace departmenfor vocational evaluation and training. Tégecialist
mentor the division. shall investigate and maintain a directory of such rehabilitation
(2) CHolIcE oF PRACTITIONER. (a) When the employdras facilities, private andpublic, as are capable of rendering cooepe
notice of an injuryand its relationship to the employment, théent rehabilitation service to seriously injured employees.
employershall ofer to the injured employee his or her choice of (c) The specialist shall review and evaluate reported injuries
any physician, chiropractorpsychologist, dentist, physicianfor potential case which seriously injured employees may be
assistant, advanced practice nurse prescriber podiatrist in need of physical and medical rehabilitation and may confer
licensedto practiceand practicing in this state for treatment of thevith the injured employee, employénsurance carrier or attesel
injury. By mutual agreement, tenployee may have the choiceing practitioner regarding treatment and rehabilitation.
of any qualified practitioner not licensed in teigte. In case of History: 1971 c. 611973 c. 150282 1975 c. 1471977 c. 19%5.24 1028, 45;

i 1977¢. 2731979 ¢. 2781981 ¢. 201987 a. 1791989 a. 641995 a. 2&s.3743m
emergencythe employer may arrange foeatment without teme 275 & <8 oo T oo 9001 a. 372003 a.444 2005 a. 1722007
deringa choice. After themegency has passed the employeg 1g5 2015 a. 55

shallbegiven his or her choice of attending practitioner at theeear The requirement that medical treatment be supplied during the healing period,

liest Opportunity The emp|0yee has the right to a 2nd choice @¢finedas priorto the time the condition becomes station@&yot determined by
. S - P eferencedo the percentage of disabilityut by a determination that the injury hasesta
attendingpractitioner omotice to the employer or its Insuranc%ilized. Custodial care, as distinguished from nursing services, is not compensable.

carrier. Any further choice shall be by mutual agreement. 0®arednicoffv. DILHR, 54 Wis. 2d 7 194 N.W2d 670(1972).
nersand clinics areonsidered to be one practitiondreatment  In appropriate cases, the department may postpone a determination of permanent

s s : - disability for a reasonable period until after a claimant completes a competent and
by a practitioner on referrdfom another practitioner is consi reasonableourse of physical therapy or vocational rehabilitation as an essential part

eredto be treatment by one practitioner of the treatment required for full recovery and minimization of damagesns&
(b) The employer is liable for the expense of reasonable traf@ricansurance Co.\DILHR, 54 Wis. 2d 272195 N.W2d 656(1972).

. ) . y An employee who wishes tmnsult a second doctor on the panel after the first says
to obtain treatment at the same rate as is provided for S@&r®f | ;1 ther traatment is needed may do so without notice or consent. If the deaend

andemployees under 20.916 (8) The employer is not liable for tor prescribes an operation that increases the amount of disahgitgmployer is

the expense of unreasonable travel to obtain treatment. liable. Spencer VDILHR, 55 Ws. 2d 525200 N.W2d 611 (1972).
. Sub.(7) [now sub. (6)] relieves an employer of liability when the employee refuses
(3) PrRACTITIONERCHOICEUNRESTRICTED. If the employer fails  yreatmentprovided by the employeas required under sub. (1). Amployee is not
to tender treatment gsovided in sub(1) or choice of an attending requiredto seek treatmeriitom someone other than the employktein Industrial

ractitioner: rovi in 2). th mol ‘right to ch Salvage vDILHR, 80 Ws. 2d 457259 N.W2d 124(1977).
practitioneras provided in sulf2), the employeg'right to choose Underss. 102.42 (9) (a), 102.43 (5), and 102.61, the department may extead tem

t_he attending practitioner is not restricted and the employer d§rarydisabi|ity, travel expense, andaintenance costs beyond 40 weeks if adi
liable for the reasonable and necessary expense thereof. tional training is warranted. Beloit CorporatiorState,152 Ws. 2d 579449 N.W2d

L 299 (Ct. App. 1989).
(4) CHRisTIAN SCIENCE. The liability of anemployer for the Sub.(1) requires an employer pmy medical expenses even after a final order has

cost of Christian Science treatment provided to an injur@genissued. Lisney\WIRC,171 Ws. 2d 499493 N.W2d 14(1992).
employeeis limited to the usual and customary defor that Sub.(2) (a)does not require an employer to consent to out-of-state health care
treatment. expenseshat result from a referral by an in-state practitioner selected in accordance
R . with the statute. UFE Inc. LIRC, 201 Ws. 2d 274548 N.W2d 57(1996),94-2794.
(5) ARTIFICIAL MEMBERS. Liability for repair and replacement  The continuing obligation to compensate an employee for work retastical

of prosthetic devices is limited to thdexfts of normal wear and expensesinder s102.42 does not allow agency review of compromise agreements

e . ; : afterthe one-year statute of limitations in s. 102.16 (1) has run if the employee incurs
tear. Artificial members furnished at the end of the healing peri dicalexpensesifter that time. SchenkoskilMRC, 203 Ws. 2d 109552 N.\W2d

for cosmetic purposes only need not be duplicated. 120(Ct. App. 1996)96-0051.
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Ur:_tti_er sub. (2),de|m emlﬁf)loyr']set hcantf]eek reirrgﬁur?_en?ezm for ??penses relateddgf the lowest-priced drug product equivalehat the pharmacist
practitionersregardless of whether ey are e TIrs! practitioners wiiar e B
employeehas seen. Hermax Carpet MarteiRC, 220 Wis. 2d 61,583 N.W2d 662 or practitioner has in stock on the day on whiick brand name

(Ct. App. 1998)97-1119. drugis dispensed, plus the dispensing fee under(8uke) 2.and

Section102.01 (2) (g)sets the date of injury of an occupational disease and i
102.01(1) provides that medical expensesurred before an employee knows of theany applicable taxes u.nder s\B) () 3.that would be payable for
work-relatedinjury are compensable. Read togetheadical expenses in occupa thatdrug product equivalent.

tional disease cases are not compensable until the date of bitignce the date is iakH i
established akxpenses associated with the disease, even if incurred before the date 2. The employee shall be liahikean amount equal to the obf

of injury, arecompensable. United i¢onsin Insurance Co. kIRC, 229 Ws. 2d _erencebetweerthe amount for which the employer or insurer is
416,600 N.W2d 186(Ct. App. 1999)97-3776. liable under subdl. and an amount equal to the average wholesale

Spencercreates an exception to the geneuté that compensation is permitted . . ;
only if medical expenses are reasonably required and necessalong as a claioe price,as determined under suB) (a) 1, of the brand namerug

antengages in unnecessary and unreasonable treatment in good faithptoger  On the day on which the brand name drudigpensed, plus any

is responsible fopayment. Honthaners Restaurants, IntIRC, 2000 WI App 273 i
AOWiS. 20 234621 N.W2d 660 09-3002 applicabletaxes under sul@3) (a)3.that are payable for that brand

An employee is not eligible for benefits under sub. (Lm) iflisability-causing Namedrug.

treatmentvas directed at treating something other than the emptoyeeipensable (3) LIABILITY OFEMPLOYERORINSURER (a) The Iiability of an
injury. Because the claimastSugery treated her preexisting condition, not her@om :

pensablanjury, her claim was disallowed. FlugMRC, 2017 Wi 72376 Ws. 2d  employeror insurer for Fhe cost of a pr_escription drug diS_pensed
571,898 N.w2d 91 15-1989, ) ‘ undersub.(2) for outpatient use by an injured employee, inotud
ContinuingPaymentdor Medical Expenses in &vker's Compensation Procemd ing a prescription drug dispensed outside of a licensed pharmacy

ings. Carnell & Wbog. Ws. Law Nov 1993. - .
9 9 is limited to the sum of all of the following:

102.425 Prescription and nonprescription drug treat e 1. The average wholesale price of the prescripfioig as of
ment. (1) DerINITIONS. In this section: the date on which the prescription drug is dispensed, as quoted in
() 2Dispense® has the meaning given iA30.01 (7) the Drug Topics Red Book, published by Medical Economics

Companylnc., or its successanr, if that book is discontinued and

becomesinavailable, as quoted in another nationally recognized

pricing source determined by the department.

. . 2. A dispensing fee of $3 per prescription oraenich shall
Af(g(r‘)nz)gL|c4e5n(;s%%5pharmacyﬁ1eans a pharmacy licensed undeée payable forall prescription drugs dispensed under ).

S. -voor R . i regardles®f the location from which the prescription drug idis
(d) @Nonprescription drug product® has the meaning given pensedput which shall be payable only to a pharmacist wheedis

(b) 2Drug® has the meaning given in450.01 (10)

(c) aDrug product equivalent® hathe meaning given in s.
450.13(1e)

$.450.01 (13m) S penseghe prescription drug.
(e) 2Pharmacist® has the meaning given iA30.01 (15) 3. Any state or federal taxes that may be applicable to tie pre
(f) 2Practitioner® has the meaning given iM80.01 (17) scriptiondrug dispensed.
(9) ®Prescription® has the meaning given id50.01 (19) (b) In additionto the liability under pafa), an employer or
(h) 2@Prescription drughas the meaning given in 450.01 insureris also liable for reimbursement to an injured employee for
(20). all out-of-pocket expenses incurred by the injured employee in
(i) 2Prescription order® has the meaning giviars.450.01 obtainingthe prescription drug dispensed.
(212). (c) A billing statement submitted to an employer or insfoer

(2) SUBSTITUTION OF DRUG PRODUCTEQUIVALENTS. (@) Except a prescription drugdispensed under sufR) shall include the
asprovided in parg(b) and(c), when a drug is prescribed to treahationaldrug code number of the prescription as listed in the
an injury for which an employer or insurer is liable under thisationaldrug code directory maintained by the federal food and
chapterthe pharmacist or practitioner dispensthg drug shall drugadministration and shall state separately the price of tiee pre
substitutea drug product equivalent in place of the prescribestriptiondrug and the dispensing fee.
drugif all of the following apply: (4) LIABILITY OFEMPLOYEE. (a) Except as provided in péb),

1. Inthe professional judgment of the dispensing pharmacispharmacist or practitionexrho dispenses a prescription drug
or practitioney the drug product equivalent is therapeuticallyindersub.(2) to an injured employee may not collect, or bring an

equivalentto the prescribed drug. actionto collect, from the injured employee any @that isn
2. The chage for the drug product equivalent is less than trexcesf the liability of the injured employee under s(). (c)
chargefor the prescribed drug. 2. or the liability of the employer or insurer under s{@).(a)

(b) A pharmacist or practitioner may not substitute a drug (b) If an employer oinsurer denies or disputes liability for the
productequivalent under pafa) in placeof a prescribed drug if costof a drug prescribed to an injured employee under(&b.

any of the following apply: the pharmacist or practitioner who dispensed the drug mag col
1. The prescribed drug is a single-source patented drug fiect, or bring an action to collect, from the injured employee the
which there is no drug product equivalent. costof the prescription drug dispensed, subject to the limitations

2. The prescriber determines thia¢ prescribed drug is mesi specifiedin sub.(3) (a) If an employer or insurer concedes liedil
cally necessary and indicates that no substitution may be maddtjofor the cost of a drug prescribtmlan injured employee under
that prescribed drug by writing on the face of gescription sub.(2), but disputes the reasonableness of the amourgschtar
orderor, in the case of a prescription order that is transmittedeelé@e prescription drug, the employer or insurer shall provide notice
tronically, by designating in electronic format the phrase @Nasubndersub.(4m) (b)to the pharmacist or practitioner that tieece
stitutions®or 2Dispense as written® or words of similmeaning sonablenessf the amount chged is in dispute and the pbar
or the initials @N.S.° or 2D.A.W° macistor practitioner who dispensed the drug may not collect, or

(c) Unless paKb) applies, if an injured employee requests th&ing an action to collect, from the injured employee the cost of
aspecific brand name drug be used to treat the empioiygety, the prescription drug dispensed after receiving that notice.
the pharmacist or practitioner dispensing the prescription shall (4m) RESOLUTION OF PRESCRIPTIONDRUG CHARGE DISPUTES.
dispensehe specific brand name drug as requested spieaific  (a) The department has jurisdiction under this subsectian,
brandname drug is dispensed under this paragraplertimoyer departmentand the division have jurisdiction under1€2.16
orinsurer and the employee shall shthrecost of the prescription (1m) (c), and the division has jurisdiction underi92.17 to
asfollows: resolvea dispute between a pharmacist or practitioner and an

1. The employer or insurer shall be liable in an amount equahployer or insurer over the reasonableness of the amount
to the average wholesale price, as determined undgi33¢h) 1, chargedor a prescriptiomirug dispensed under siB) for outpae

2015-16 Wisconsin Statutes updated through 2017 W is. Act 367 and all Supreme Court and Controlled Substances Board
Orders effective on or before October 15, 2018. Published and certified under s. 35.18. Changes ef fective after October 15, 2018
are designated by NOTES. (Published 10-15-18)


https://docs.legis.wisconsin.gov/document/courts/220%20Wis.%202d%20611
https://docs.legis.wisconsin.gov/document/courts/583%20N.W.2d%20662
https://docs.legis.wisconsin.gov/document/wicourtofappeals/97-1119
https://docs.legis.wisconsin.gov/document/courts/229%20Wis.%202d%20416
https://docs.legis.wisconsin.gov/document/courts/229%20Wis.%202d%20416
https://docs.legis.wisconsin.gov/document/courts/600%20N.W.2d%20186
https://docs.legis.wisconsin.gov/document/wicourtofappeals/97-3776
https://docs.legis.wisconsin.gov/document/courts/2000%20WI%20App%20273
https://docs.legis.wisconsin.gov/document/courts/240%20Wis.%202d%20234
https://docs.legis.wisconsin.gov/document/courts/621%20N.W.2d%20660
https://docs.legis.wisconsin.gov/document/wicourtofappeals/99-3002
https://docs.legis.wisconsin.gov/document/courts/2017%20WI%2072
https://docs.legis.wisconsin.gov/document/courts/376%20Wis.%202d%20571
https://docs.legis.wisconsin.gov/document/courts/376%20Wis.%202d%20571
https://docs.legis.wisconsin.gov/document/courts/898%20N.W.2d%2091
https://docs.legis.wisconsin.gov/document/wisupremecourt/15-1989
https://docs.legis.wisconsin.gov/document/statutes/450.01(7)
https://docs.legis.wisconsin.gov/document/statutes/450.01(10)
https://docs.legis.wisconsin.gov/document/statutes/450.13(1e)
https://docs.legis.wisconsin.gov/document/statutes/450.06
https://docs.legis.wisconsin.gov/document/statutes/450.065
https://docs.legis.wisconsin.gov/document/statutes/450.01(13m)
https://docs.legis.wisconsin.gov/document/statutes/450.01(15)
https://docs.legis.wisconsin.gov/document/statutes/450.01(17)
https://docs.legis.wisconsin.gov/document/statutes/450.01(19)
https://docs.legis.wisconsin.gov/document/statutes/450.01(20)
https://docs.legis.wisconsin.gov/document/statutes/450.01(20)
https://docs.legis.wisconsin.gov/document/statutes/450.01(21)
https://docs.legis.wisconsin.gov/document/statutes/450.01(21)
https://docs.legis.wisconsin.gov/document/statutes/102.425(2)(b)
https://docs.legis.wisconsin.gov/document/statutes/102.425(2)(c)
https://docs.legis.wisconsin.gov/document/statutes/102.425(2)(a)
https://docs.legis.wisconsin.gov/document/statutes/102.425(2)(b)
https://docs.legis.wisconsin.gov/document/statutes/102.425(3)(a)1.
https://docs.legis.wisconsin.gov/document/statutes/102.425(3)(a)2.
https://docs.legis.wisconsin.gov/document/statutes/102.425(3)(a)3.
https://docs.legis.wisconsin.gov/document/statutes/102.425(2)(c)1.
https://docs.legis.wisconsin.gov/document/statutes/102.425(3)(a)1.
https://docs.legis.wisconsin.gov/document/statutes/102.425(3)(a)3.
https://docs.legis.wisconsin.gov/document/statutes/102.425(2)
https://docs.legis.wisconsin.gov/document/statutes/102.425(2)
https://docs.legis.wisconsin.gov/document/statutes/102.425(3)(a)
https://docs.legis.wisconsin.gov/document/statutes/102.425(2)
https://docs.legis.wisconsin.gov/document/statutes/102.425(4)(b)
https://docs.legis.wisconsin.gov/document/statutes/102.425(2)
https://docs.legis.wisconsin.gov/document/statutes/102.425(2)(c)2.
https://docs.legis.wisconsin.gov/document/statutes/102.425(2)(c)2.
https://docs.legis.wisconsin.gov/document/statutes/102.425(3)(a)
https://docs.legis.wisconsin.gov/document/statutes/102.425(2)
https://docs.legis.wisconsin.gov/document/statutes/102.425(3)(a)
https://docs.legis.wisconsin.gov/document/statutes/102.425(2)
https://docs.legis.wisconsin.gov/document/statutes/102.425(4m)(b)
https://docs.legis.wisconsin.gov/document/statutes/102.16(1m)(c)
https://docs.legis.wisconsin.gov/document/statutes/102.16(1m)(c)
https://docs.legis.wisconsin.gov/document/statutes/102.17
https://docs.legis.wisconsin.gov/document/statutes/102.425(2)

Updated2015-16 WIs. Stats. Published and certified under s. 35.18. October 15, 2018.

102.425 WORKER'S COMPENSA TION Updated 15-16 Wis. Stats. 38

tient use by an injured employ&enho claims benefits under this  (5) (a) Temporary disability during which compensation
chapter. shallbe payable for loss of earnings, shall include such pasod
(b) An emp|0yer or insurer that d|spum reasonableness ofmay be reasonabl_y reqUIred for training In the use of artificial
the amount chayed for a prescription drug dispensed under suBlembersand appliances.
(2) for outpatient use by an injured employee or the department or(b) Except as provided in $02.61 (1g)temporary disability
division under sub(4) (b)or s.102.16 (1m) (cpr102.18 (1) (bg) shallalso include such period as the employee magbeiving
3. shall provide, within 30 days after receiving a completed bill fanstruction under s102.61 (1)or (1m). Temporary disabilityon
the prescription drug, reasonable written notice to the pharmadasicount of receiving instruction underl§2.61 (1)or (1m), and
or practitioner that the chge is being disputed. After receivingnot otherwise resulting from thiejury, shall not be in excess of
reasonablevritten notice under this paragraph or under $4p. 80weeks. That 80-week limitation does regiply to temporary
(b) or s.102.16 (1m) (cpr102.18 (1) (bg) 3that aprescription disability benefits under this section, the cost of tuititegs,
drug chage is being disputed, a pharmacist or practitioner mépoks,travel, or maintenance underl92.61 (1) or the cost of
not collect the disputed chge from, or bring amction for collece private rehabilitation counseling or rehabilitative training under
tion of the disputed chge against, the employaéo received the s.102.61 (1m)if the department or the division determines that
prescriptiondrug. additional training is warranted. The necessity for additional
(c) A pharmacist or practitioner that receives notice under pgining as authorized by the department or the division for any
(b) thatthe reasonableness of the amountgbdifor a prescrige employe%ha” be subject to perlOdlC review and reevaluation.
tion drug dispensednder sub(2) for outpatient use by an injured (c) Compensation for temporary disabilipn account of
employeeis in dispute shall file the dispute with the departmemeceiving instruction under s102.61 (1)or (1m) shall not be
within 6 months after receiving that notice. reducedunder sub(2) on accounof any wages earned for the first

(d) The department shall deny payment of a prescription dréf hours worked by an employee during a week in whtiteh
chargethat the department determines under this subsection tohaployeeis receiving that instruction. If an employee performs
unreasonable A pharmacist or practitioner and an emploger Morethan 24 hours of work during a week in which the employee
insurerthat are parties ta dispute under this subsection over tht receiving that instruction, all wages earned for hours worked in
reasonablenessf a prescription drug chge are bound by the €xcesf 24 during thatveek shall be d$et against the employ
department'sletermination under this subsection on the remsofe’saverage weekly wage calculating compensation for tenggo
ablenes®f the disputed chge, unless that determination is sefary disability under sut§2). An employee who is receiving comn
asideon judicial review as provided in pée). pensationfor temporary disability on account of receiving

(€) Within 30 days after a determination under this subsectiiStructionunder s.102.61 (L)or (1m) shall report any wages
the department maget aside, reverse, or modify the determan&anedduring the period in which the employee is receiving that
tion for any reasorthat the department considers fisignt. !nstructlontothe insurance carrier or self-insured employergeay
Within 60 days after aetermination under this subsection, thd'd that compensation. . . ) .
departmentay set aside, reverse, or modiig determination on ~ (6) (&) Except as provided in pgb), no sick leave benefits
groundsof mistake. A pharmacist, practitionemployey or providedin connection with other employmentt wages received
insurerthat is aggrieved by a determination of the departmei@m other employment held by the employee when the injury
underthis subsection may seek judicial reviefithat determinge Occurredmay be considered in computing actual wage loss from
tion in thesame manner that compensation claims are review&§ employer in whose employ the employee sustained injury
unders.102.23 (b) In the case of aemployee whose average weekly earnings

(5) NONPRESCRIPTIONDRUG PRODUCTS. The liability of an arecalculated under 402.11 (1) (a) wages received from other
employeror insurer for the cost of a nonprescription drug produgfnPloymentheld bythe employee when the injury occurred shall
usedto treat arinjured employee is limited to the usual andeeud’@ considered in computing actual wage loss from the employer
tomarychage to the general public féne nonprescription drug in Whose employ the employee sustained the injury as provided
product. in this paragraphlf an employees average weekly earnings are

History: 2005 a. 1722007 a. 1852009 a. 2062015 a. 55180, 2017 a. 149 calculatedunder s.102.11 (1) (a) wages received from other

employmenteld bythe employee when the injury occurred shall

102.43 Weekly compensation schedule. If the injury beoffset against those avgrag@ekly earnings and not against
causeglisability, an indemnity shall be due as wages commencitige employees actual earnings in the employment in which the
the 4th calendar dayrom the commencement of the day th&mployeewas engaged at the time of the injury
scheduledvork shift beganexclusive of Sundays onlgxcepting (c) Wages received from the employer in whose employ the
wherethe employee works on Sundafter the employee leavesemployeesustained injuryor from other employment obtained
work as the result of the injurgnd shall be payable weeltheree afterthe injury occurred shall be considemeatomputing benefits
after,during such disability If the disability exists after 7 calendarfor temporary disability
daysfrom the date the employee leaves work as a result of the(7) (a) If an employee hasranewed period of temporary dis
injury and only if it so exists, indemnity shal! also be due andqoaé[mmy commencing more than 2 years after the date of ijndy
able for the first 3 calendar days, exclusive of Sunde§ly, exceptas provided in patb), the employee returned to work for
exceptingwhere the employee works on Sundéaidweekly at least 10 days preceding the renewed period of disalititpe

indemnity shall be as follows: mentof compensation for the new period of disability shall be
(1) If the injury causes total disabilityvo-thirds of the avere madeas provided in pafc).
ageweekly earnings during such disability (b) An employee need not return to work at least 10 daye pre

(2) If the injury causes partial disabiliguring the partial d&® cedinga renewed period of temporary disabitityobtain benefits
ability, such proportion of the weekly indemnity rate for totabelisunder sub. (5) (b) for rehabilitative training commenced more
ability as the actual wage loss of the injured employee bears totthen 2 years after the date of injunBenefits for rehabilitative
injured employee average weekly wage at the timetafinjury.  training shall be made as provided in p@).

(3) If the disability caused by the injury is at times total and at (c) 1. If the employee was entitled to maximum weekly bene
timespartial, the weekly indemnity during each total or partiadedigits at the time of injurypayment for the renewed temporaryodis
ability shall be in accordance with suliE) and(2), respectively ability or the rehabilitative training shdie at the maximum rate

(4) If the disability period involves a fractional week, indemin effect at the commencement of the new period.
nity shall be paid for each day of such week, except Sundays only 2. If the employee was entitled to less than the maximum rate,
atthe rate of one-sixth of the weekly indemnity the employee shalleceive the same proportion of the maximum
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whichis in efect at the time of the commencement of the renewedrhe phrase @if the injury causes disability° is interpreted in light of the 2as is® rule
] e P thatanemployees susceptibility to injury due to a pre-existing condition does not
periodor the rehabilitative training as teenployees actual rate ojevethe employer from liability ITW Deltar v LIRC, 226 Ws. 2d 1, 593 N.W2d

atthe time of injury bore to the maximum rate ifeef at that time. 908 (Ct. App. 1999)98-2912.

; i it At i The?as is® rule applies to delays in treatment of a work-related injury caoged
3.' For an employee who is recelvmg_rehabllltatlve t.ralmng’pre-existing condition. It was reasonable to find that a woman was entitled mebene
aholiday break, semester break or ofisenilar scheduled integ fits for the period she wasable to undeio sugery to repair a work-related injury

ruptionin a course of instruction does not commence a new per%t% ﬂre thfﬁ?égegza(aﬂ&sthggii V\é%tngC&;JZSdeghoaérg tOAher %%-gﬁéggfgcy
of rehabilitative training under this paragraph. eltar vLIRC, s. 2d 4, : (Ct. App. 1999)38-2912

(8) Duringa compulsory vacation period scheduled in aaordpp 44 Maximum limitations. Section102.43shall be sute
ancewith a collective bagaining agreement: jectto the following limitations:

(@) Regardless of whether the emplogéealing period has (1) (ag) Notwithstanding any other provision of this chapter
endedno employee at work immediately before the compulsogyeryemployee who is receiving compensation under this chapter
vacationperiod may receive a temporantal disability benefit oy nermanent total disabilitgr continuous temporary total dis
for injury sustained while engaged employment for that gpjjity more than 24 months after the date of injury resulting from
employer. an injury that occurred prior to January 1, 2003, shall receiva sup

(b) An employee receiving temporary partial disability meneplementalbenefits that shall be payable by the employeher
fits immediately before the compulsory vacation period for injurymployer'sinsurance carrieor in the case of benefits payable to
sustainedvhile engaged iremployment for that employer shallan employee under $02.66 shall be paid by théepartmenbut
continueto receive those benefits. of the fund created under’2.65 Those supplemental benefits

(9) Temporarydisability, during which compensation shall beshallbe paid only for weeks of disability occurring after January
payable for loss of earnings, shall include the period during whi¢h2005, and shall continue during the periogweh total disatie
anemployee could return to a restricted type of work during tfi¢y subsequent to that date.
healingperiod, unless any of the following apply: (am) If the employee is receiving the maximum weekly loene

(a) Suitable employment that is within the physical and mentés in effect atthe time of the injurythe supplemental benefit for
limitations of the employee is furnished to the employee by tifeweek of disability occurring after March 2, 2016, shallabe
employeror some other employeFor purposes of this paragraphamountthat, when added to thegular benefit established for the
if the employer or somather employer makes a good faitfeof Ccaseshall equal $669.
of suitable employment that is within the physical and mentaklim (b) If the employee is receiving a weekly benefit thdess
itationsof the employee and if the employ@duses without ree thanthe maximum benefit that was infexft on the date of the
sonablecause to accept thatfef, the employee is considered tainjury, the supplemental benefit for a week of disability occurring
havereturned to work as dfie date of the &dr at the earnings that afterMarch 2, 2016, shall be an amounfisiént to bring the total
the employee would haveeceived but for the refusal. In case ofveekly benefits to the same proportion of $669 as the empkoyee'
adispute as to the extent of an employeatysical or mental liroe  weekly benefit bears to the maximum irfexft on the date of
tationsor as to what employment is suitable within thbsece injury.
tations,the employee may file an application undexG2.17and (c) 1. Aninsurance carrier paying the supplemental benefits
$s.102.17t0 102.26shall apply requiredunder this subsection shall estitled to reimbursement

(b) The employes' employment with the employer has beefor each such casieom the workes compensation operations
suspended or terminated due to the empleyakeéged commé fund, commencing ongear after the date of the first payment of
sion of a crime, the circumstances which are substantially thosebenefitsand annually thereafter while those paymentseon
relatedto that employment, and the employee has beemetiartinue. To receive reimbursement under tharagraph, an insoe
with the commission of that crime. If the employee is not fourahcecarrier must file a claim for that reimbursement with the
guilty of the crime, compensation for temporary disability shall lepartmenby no later than 12 months after #vad of the year in
payablein full. which the supplemental benefits were paid and the claim must be

(c) The employes' employment with the employer has beeAPProvedby the department.
suspendedr terminated due to the employeeiolation of the 2. After the expiration ofhe deadline for filing a claim under
employer's policy concerning employee drug use during theubd.1., the department shall determine the total amount of all
periodwhen the employee could return to a restricted type of watlaimsfiled by that deadline and shall use that total to determine
duringthe healing period. Compensation for temporary disabilithe amount to be collected unded§2.75 (1g¥rom eachicensed
may be denied under this paragraph only if prior to the date \wbrker's compensation insurance caryigeposited in thevorkae
injury the employess policy concerning employee drug use wagl's compensation operations fund, and used to proredece
established in writing and regularly enforced by the employerbursementto insurance carriers paying supplemental benefits

(d) Theemployee has been convicted of a crime, is inceacéfnderthis subsection. Subject to suldd.the department shall

ated,and is not available to return to a restricted type of worted 2y @ claim for reimbursement approved by the department by no

ing the healing period. aterthan 16 months after the end of the year in which the claim

(e) The employee'employment with the employer has beelf 23 received by the department.

suspendecbr terminated due to misconduct, as definecsin _ 3-_The maximum amount thitte department may pay under

108.04(5), or substantial fault, as defined in.68.04 (5g) (a)by ~Subd-2.in a calendar year is $5,000,000. If the amount deter

the employee connected with the emplogeerk. minedpayable under subd. in a calendar yeas $5,000,000 or
History: 1971 c. 1481973 c. 1501975 c. 1471977 c. 1951979 c. 2781083  1€SS,the department shall pay that amount. If the amountadeter

a.98 1985 a. 831987 a179 1993 a. 370492 1995 a. 225413 2001 a. 372005 mined payable under subd2. in a calendar year exceeds
a.172 2009 a. 2062011 a. 1832015 a. 55180 $5,000,000the department shall pay $5,000,000 in the year in

Committee Note, 1971:Employeesvho have two jobs who have been injured at, i i i i i i
oneof them have in some cases been made totally disabled for work at either job. g{gph the determination is made and, subject torttaimum

leavebenefits from the other employer faspended eligibility for compensation or @Mount payable of $5,000,000 per calendar, ysfzall pay the
hasreduced compensation even though the employéeredfawage loss. Thisis excessn the next calendar year or in subsequent calendar years

consideredo be inequitable. Sick leave benefits from ¢neployer where injury ; i i ;
occurredare to be considered, howeverdeterminingeligibility for compensation until that excess is pa|d in full. The dEpartment shall pay claims

from such employer[Bill 371-A] for reimbursement under suh®l.in the chronological order in
Underss. 102.42 (9) (a), 102.43 (5), and 102.61, the department may extead tashich those claims are received.

porarydisability, travel expense, andaintenance costs beyond 40 weeks if @ddi . :
tionaltraining is warranted. Beloit Corp. State 152 Ws. 2d 579449 N.Ww2d 299 4. This paragraph does not apply to Squlementa‘I benefits

(Ct. App. 1989). paidfor an injury that occurs on or after January 1, 2016.
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(2) In case of permanent totdisability, aggregate indemnity by 75 percent. Compensation benefits otherwise payable shall be
shall be weekly indemnity for the period thiie employee may reimbursedo the employee after reporting.

live. Total impairment for industrialse of both eyes, the loss of (d) The emp|oyer or insurance carrier making such reduction
botharms at or near the shouldtre loss of both legs at or nearshallreport to the departmettte reduction and as requested by the

thehip, or the loss of one arm at the shoulder and one leg at theddpartmentfurnish to the department satisfactory proof of the
constitutespermanentotal disability This enumeration is not pasisfor the reduction.

exclusive,but in other cases the division shall find the facts. (e) Thereductionprescribed by this section shall be allowed
(3) Forpermanent partial disability not covered byl€¥2.52  gnly as to payments made on or after July 1, 1980, andtshall

t0102.56 the aggregate number of weeks of indemnity shall begsmputedonthe basis of payments made for temporary totalgem

suchrelation tol1,000 weeks as the nature of the injury bears to 0pgrary partial, permanent total and permanent partiai disability

causingpermanent total disability and shall be payable at the rate(f) No reduction shall take into account payments made under

of tvvp-thwds of the average Weekly earnings of the employee, tk['Hae social security act to dependents of an employee.

earningsto be computed as provided inl€l2.11 The weekly (g) No reduction under this subsectisimall be made on temm

indemnity shall be in addition to compensation for the healin e " . . ;
periodand shall be for theriod that the employee may live, noPorary disability benefits payable during a period in which an

to exceed 1.000 weeks. Injured employee is receiving vocational rehabilitation services
(4) Where the permanent disability is coveredskbyl02.52 unders. 102.61 (1)0“_1'_")' - .
102.53 and102.55 such sectionshall govern; provided, thatin . (6) (&) Wherean injured employee claiming compensation

no case shall the percentage of permanent total disability be taf@ndisability under sub2) or (3) hasreturned to work for the
asmore than 100 percent. employerfor whom he or she worked at the time of the injthg

... permanentisability award shall be based upgbe physical limie
_(4m) (a) The department shall promulgate rules eStabl'Sh"{i)gtionsresulting from the injury without regard to losseafrning
minimum permanent disability ratingfor amputation levels,

. > .~ capacity unless the actual wage loss in comparison with earnings
lossesof motion, sensory losses, asulgical procedures resulting pacity 9 P g

from iniuri ; : AR : é"t the time of injury equals or exceeds 15 percent.
juries for which permanent partial disability is claime . . .

undersub.(3) or (4). At least once every 8 years the department (P) If during the period set forth in $02.17 (4)the emploge
shall review and revise those minimum permantisability rape Mentrelationship iserminated by the employer at the time of the
ings as necessary to reflect advances in the science of medicjplry or by the employee because his or her physical or mental
Beforethe department may revise those ratings, the departm@fytations prevent his or her continuing in such employment, or
shallappoint a medical advisory committee undé&23.13 conee ! during that period a wage loss of 15 percent or more occurs, the
posedof physicians practicing in one or more areas of speaialiZ4ViSion may reopen any award and make a redeterminatioa tak
tion or treating disciplines within the medical profession, t8'd into account loss of earning capacity
reviewand recommend revision of those ratings, based on typical(c) The determination of wage loss shall tadte into account
loss of function, to the departmeand the council on worker any period during which benefits are payable for temporargedis
compensation. ability.

(b) In consideringan individual for appointment to the medical (d) The determination of wage loss shall not take into account
advisorycommittee under pafa), the department shaibnsider any period during which benefits are paid underif®s.
the individuals training and experience, the number of years the (e) For the purpose of determining wage loss, payment @eben
individual has been practicing in the individusalirea of spe efits for permanent partial disability shall rm# considered pag
cialization or treating discipline, any certifications by a remgmentof wages.
nizedmedical speciality boardr other agency held by the ioeli 1y \\age loss shall be determined on wages, as defined in s.
vidual, any recommendations made byamizations that regulate 10311 percentage of wage loss shall be calculated on the basis
or promote profession standards in the area of specialization e tal average wages over a period of at least 13 weeks.

treatingdiscipline in which the individual practices, and any other For our  thi bsection. if #r@plover in d
factorsthat the department determines are relevant ttfieidce (9) For purposes of this subsection, if graployer in goo
ar’;uth makes an d&&r of employmentwhich is refused by the

ual's knowledge and ability teerve as a member of the medic X . .
advisorv committee employeewithout reasonable cause, the employee is considered
Y o . - to have returned to work with the earnings the employee would
(5) In cases where it is determlned that. periodic benefits,ereceived had it not been for the refusal.
grantedby thefederal social security act are paid to the employee

g : : (h) In all case®f permanent partial disability not covered by
Egiggjgéjgg?g:%v&? benefits payable under this chapter Sh@sl'ls.loz.SZto 102.56 whether or not the employee has returned to

) ork, the permanent partial disability shall not be less than that
(@) For each dollar that the total monthly benefits payabxr'\.én ; PR
; h posedby the physical limitations.

under this chapterexcluding attorney fees and costs, plus the g 1971 ¢. 1481973 ¢. 1501975 c. 147s.33, 54, 57; 1975 c. 1991977
monthly benefits payable under the social secuadyfor disabite c. 1951979 c. 2781981c. 921983 a. 981991 a. 851995 a. 17; 2001 a. 372003
ity exceed 80 percent of the emplogesVerage current earnings?- 1442005 a. 1722007 a. 1852009 a. 177206 2011 a. 183257, 2015 a. 55180
asdetermined by the social security administration, the benefit%mss'.reference' See also sSOWD 80.32 80.34 and80.50 Wis. adm. code.

bleunder this chapteshall be reduced by the same amou ommittee Note, 1971:Employees who are totally disabled receive compensa
paya ap y Rbn at the wage level and the compensation rateféateis of the date of their injury
sothat the total benefits payable shall not exceed 80 percent ofthieis an average of approximately $4586r week for the employees who are

! i 1 injured previous to February 1, 1970. The intisrtb provide for payment of suppée
employee saverage current eamings. Howevey totalbenefit talbenefits; for example, an employee who was injured in October 1951 and

. . - me
payableunder this chapter and under the federal so_ual security @&ﬂingwages in excess of the maximum of $52.86 is receiving $37 a week for total
may be reduced to an amount less than the benefit payable untigbility. This employee will receiveupplementabenefits of $42 a week to bring
this chapter thetotal up to $79, which was the maximum February 1, 1970. An empligyeed
. . . in October 1951 with a wage of $26.43 has been receiving $18.50 per week for total
(b) No reduction under this section shall be made beaduselisability. This is 50 percent of the maximum irfezt in October 1951. Such

i i i ini i oyeewill receive supplemental benefits of $21 a week to bring the total up to
apll_n(_:reasg_ granted by the social security administration as a .50,which is 50 percent of the maximum irfesft February 1, 1970lt is not
of living adjustment. intendedthat any death benefit payment bieetied by this section. [Bill 371-A]

(c) Failure of the employee, except for excusable neglect, tGhedepartmentust disregard total loss of earning capacity in the case ofoa rela
report social security disability payments within 30 days afté\"%fcgsgé"l‘z‘:o'glu"i’!‘::‘?“';Of V&ELL\;R':“,:\E Zﬁztg‘,‘d'\‘-":’hzi ?70(%9,?)&

: ; : e - octrine is a pal consin law It provides if a claima
written request shall a”OW themplo_yer or 'nsurance carner tomakesa prima facie case that he or she was injured in an industrial accident and,
reduceweekly compensation benefits payabteler this chapter becausef injury, age, education, and capagisyunable to secure continuing gainful
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41 Updated 15-16 Wis. Stats. WORKER'S COMPENSA TION 102.475

employmentthe burden of showing that the claimant is employable shifts to t02.47 Death benefit, continued. If death occurs t@an

employer. Balczewski vDILHR, 76 Ws. 2d 487251 N.W2d 794(1977). Pt ; .
Sub.(6) (a) includes only wage loss fared at the employment where th@ury Il;lj?l’ed gmpéc.)lytee.oéher thtan aS]EDXImg‘tetLestl)Jlt Ol;{he |3]Utl)'y ial
occurredand does ndhclude wage loss from a second job. fRULIRC, 159 Wis. €rore disabllity inaemnity ceases, dea enemnt an uria

2d 239 464 N.W2d 56(Ct. App. 1990). expenseallowance shall be as follows:

LIRC exceeded its authority whenoitdered temporary total disability payments A H i
for an indefinite future period. Such paymests not authorized for the period after (1) Wherethe injury proximately causes permanent tot IS

a medical condition has stabilized and before the employeegaessugery GTC ~ ability, they shall be the same as if the injury had caused death,
Auto Parts vLIRC, 184 Ws. 2d 450516 N.W2d 313(Ct. App. 1993). exceptthat the burial expense allowance shall be included in the

Sub. (4) requires apportionmeritetween scheduled and unscheduled injuriegamg subject to the limitatiostated in s102.46 The amount
whenboth contribute to permanent total disahilityoss of earning capacity may not '

beawarded for scheduled injuries. LanghukIRC, 206 Ws. 2d 494557 N.W2d avai!ableShall be applied ,toward burial expense before any is
450 (Ct. App. 1996)96-0622. appliedtoward death benefit. If there are no surviving dependents

In order for sub. (6) (b) to applhe physical limitations must be from an unsched H P i
uledinjury. Mireles v LIRC, 226 Ws. 2d 53593 N.W2d 859(Ct. App. 1999), theamount payable to dependents shall be paid, as provided in s.

98-1607. 102.49(5) (b), to the fund created underl€2.65

Sub.(2) governs the permanent total disability indemri®ther cases® afisabibe ini i i
ity under sub. (2) may include a combination of scheduled and unscheduled injuri (2) Where the injury proxmately causes permanent partlal

ries} 7. . N -
Mirelesv. LIRC, 2000 W1 96 237 Wis. 2d 69 613 N.W2d 875 98-1607. di%ability, the unaccrueccompensation shall first be applied
Sub.(6) (b) allows the department to reopen an award to account for loss of eantbwardfuneral expenses, not to exceld amount specified in s.

capacityfrom an unscheduled injurgven if ascheduled injury causes the ternuma ini i
tion of employment. Mireles IRC. 2000 WI 96237 Ws. 2d 89613 N.wad 875 L0290 Any remaining sum shall be paid to dependents, ae pro

98-1607. videdin this section and s$02.46and102.48 and therés no liaoe
Sub.(2) allows the awarding of permanent total disability that results from eecompility for any other payments. All computations under thisesub

bination of scheduled and unscheduled injuries, provided that the applicarees H H H i
lishesthat a clearascertainable portion of the disabiligyattributable to the unscheed gECtlonSha” take into consideration the present value of future

uledinjury or injuries. Secura Insurancel\RC, 2000 WI App 237239\Wis. 2d 315 payments.If there are no surviving dependents the amountepay

622N|'W'2d ?_2602-0303_. i v 4 iob N tof o fableto dependents shall be paid, as provided 192.49 (5) (b)
claimant is not required to present evidence of a job search as part of prima faci

caseof odd-lot unemployability providedthe claimant shows that because of theﬁs fhe ﬂ_md created under¥02.65

injury andotherBalczewskfactors such as age, education, capaaityl training, he ~ History: 1971 c. 1481977 c. 1951983 a. 981987 a. 179 A
or she is unable to secure continuing, gainful employment. If the claimaithis Whena deceased worker dies beftie level of permanent partial disability is
the odd-lot categoryit falls to the employer to rebut the prima facie case by deenofstablishedthe dependerst'death benefit is not wiped olUnaccrued compenea

stratingthat the claimant is employable and that jobs exist for hiheprBeecher ~ tion® under sub. (2) is compensation that has not become due, or compefasation
v. LIRC, 2004 WI 88 273 Ws. 2d 136682 N.W2d 29 02-1582. which a claimis not yet enforceable. It is not limited to compensation awarded but

Theburden that shifts from the claimant to the employer uBellrzewskis a buce  Notyet paid. Edward Brothers, Inc.\MRC, 2007 WI App 128300 Ws. 2d 638731
denof persuasion, but only as to the sub-issue of whether a job exists that the clainhhMy-2d 302, 06-2398.
cando. The burden of persuasion on the other aspects of the claices# fopere

manenttotal disability benefits remains, as always, with the claimant. Beecher T
LIRC. 2004 W1 88 273 We. 2d 136682 N Wad 20 02-1582 102.475 Death benefit; law enforcement and  correc ce

Sub.(6) (a) applies to persons aclaiming compensation,® which does not incluHQnal officers, fire fighter;, rescue squad members, div ce
personsalready receiving compensatioschreiber Foods, Inc. £IRC,2009 Wi ing team members, national or state guard members

App 40, 316 Wis. 2d 516765 N.W2d 85Q 08-1977.
UnderBalczewskandBeecherpnce a claimant has established a prima facie odaand emergency management personnel. (1) SPECIAL

lot case, the employer mysiove that the claimant is probably employable and th8ENEFIT. If the deceased employee is a law enforceméiveof
aﬂamtﬁ“} fﬁita?le ioistr,egugarl_y a|r|1d contianuOUfsly gvailablel., Irt“is noll(fisia‘gtt rt10t ] correctionalofficer, fire fighter rescue squad member diving

show that the claimant is physically capable of performing light work and that li ; ;

work is available. NeitheBalczewsknorBeecherrequire an employer to disclosegféamme.mbe’ror if a deceased person |s.a.n. employee or volunteer
any descriptive information of a claimatt a prospective employer to satisfy its Performingemegency management activities ungar323 durce
rebuttalburden. The employerduty in ascertaining whether an actual job exists ing a state of emgency or a circumstance described i823.12

to obtain information from the prospective employer about the job requirements, f : e ; ;
provideinformation about the claimant. @éfFeed Division/Cagill Malt v. LIRC, (2) (C)' Wh‘? sustained an, aC_C'demal injury while performlngfser
2010WI App 115, 329 Wis. 2d 206789 N.W2d 326 09-1877. _ vicesgrowing out of and incidental to that employmentaiunce

a clamants prima fag 6dG0! Gast beyond that sstablisndiechenndBais (o activity so that benefits are payable unddi0g. 46or 102.47
zewskby establishing a preference for evidence that the employer referred theclaﬁﬂn)’ the department shall voucher and pay from the appro_prlatlon
antto prospective employersith specific job openings actually available, althoughunders.20.445 (1) (aag sum equal to 75 percent of the primary
Sployerio SUpRort o Tebutal case. GHEbeq Diviaion/Ceail Ml v, LIRG. - death benefit as of the date of death, butlesithan $50,000 to
2010WI App 115, 329 Wis. 2d 206789 N.W2d 326 09-1877. ’ ' the persons wholly dependent uptire deceased. For purposes

Paymenbf the supplemental benefit of s. 102.44 (1) is not precluded to form@f this subsection, dependency shall determined under ss.
stateemployees by Art. I\s. 26. The second injury fund is not impressed with axeon102.49and102.51

structivetrust which prevents its use for payment of ssigpplemental benefits. 62
Atty. Gen. 69. P pay ¥ (2) PayMENTS TODEPENDENTS. (@) If there are morthan 4 pare

sonswho are wholly dependent upon the deceased employee an
102.45 Benefits payable to minors; how paid. Comee additionalbenefit of $2,00Ghall be paid for each dependent in
pensatiorand death benefit payable to an employee or dependexgesof 4.
who wasa minor when the employsedr dependerg'right began (b) If there is more than one person who is wholly dependent
to accrue, mayin the discretion of the department, be ord@ad uponthe deceased employee, the benefits under this section shall
to a bank, trust compantrustee, parent or guardian, for the usbe apportioned between suclependents on the same prapor
of such employee or dependent as may be found best calculagit@ehl basis as the primary death benefit.
to conserve the employee'or dependert’ interests. Such  (c) Notwithstanding sul{1), if there arepartial dependents of
employeeor dependent shall be entitled to receive payments,the deceased employee who are entitled to benefits under s.
the aggregate, at a rate not less than that applicable to paymegts 48 they shalbe entitled to such portion of the benefit deter
of primary compensatiofor total disability or death benefit asminedunder sub(1) that their partial dependency benefit bears to

accruingfrom the employes’or dependerst'18th birthday the primary benefit payable to one wholly dependent upon the
History: 1973 c. 1501993 a. 492 deceased.No payment to a partial dependent shall be less than
$1,000.

102.46 Death benefit. Wheredeath proximately results from (3) DispuTES. In case of dispute, dependents maysitplicae
the injury and the deceased leaves a person wholly dependen S ’
uponhim or her for support, the death benefit shall equahds q'onigﬁ E;%\gd?fdt;:z%:?eﬁ}fg :ndrﬁgz'jg;?&%%ﬁgﬁpglfgﬂy

his or her average annual earnings, but when added to theaﬂisABiP ' P y pEo

ity indemnity paid and due at the time of death, shall not excddiped-any claim under this section shall be compromisethen

two-thirds of weekly wage for thaumber of weeks set out in s.2ameproportional basis. The attorney general shall represent the
102.44 (3) interestsof the state in case of such dispute.

History: 1979 c. 2781981 c. 92 (5) MinoRrs. Benefits due to minors under this section rbay
Death benefits under the workecompensation lawFortune. WBB Apriog7.  paidas provided in s102.45

2015-16 Wisconsin Statutes updated through 2017 W is. Act 367 and all Supreme Court and Controlled Substances Board
Orders effective on or before October 15, 2018. Published and certified under s. 35.18. Changes ef fective after October 15, 2018
are designated by NOTES. (Published 10-15-18)


https://docs.legis.wisconsin.gov/document/courts/76%20Wis.%202d%20487
https://docs.legis.wisconsin.gov/document/courts/251%20N.W.2d%20794
https://docs.legis.wisconsin.gov/document/courts/159%20Wis.%202d%20239
https://docs.legis.wisconsin.gov/document/courts/159%20Wis.%202d%20239
https://docs.legis.wisconsin.gov/document/courts/464%20N.W.2d%2056
https://docs.legis.wisconsin.gov/document/courts/184%20Wis.%202d%20450
https://docs.legis.wisconsin.gov/document/courts/516%20N.W.2d%20313
https://docs.legis.wisconsin.gov/document/courts/206%20Wis.%202d%20494
https://docs.legis.wisconsin.gov/document/courts/557%20N.W.2d%20450
https://docs.legis.wisconsin.gov/document/courts/557%20N.W.2d%20450
https://docs.legis.wisconsin.gov/document/wicourtofappeals/96-0622
https://docs.legis.wisconsin.gov/document/courts/226%20Wis.%202d%2053
https://docs.legis.wisconsin.gov/document/courts/593%20N.W.2d%20859
https://docs.legis.wisconsin.gov/document/wicourtofappeals/98-1607
https://docs.legis.wisconsin.gov/document/courts/2000%20WI%2096
https://docs.legis.wisconsin.gov/document/courts/237%20Wis.%202d%2069
https://docs.legis.wisconsin.gov/document/courts/613%20N.W.2d%20875
https://docs.legis.wisconsin.gov/document/wisupremecourt/98-1607
https://docs.legis.wisconsin.gov/document/courts/2000%20WI%2096
https://docs.legis.wisconsin.gov/document/courts/237%20Wis.%202d%2069
https://docs.legis.wisconsin.gov/document/courts/613%20N.W.2d%20875
https://docs.legis.wisconsin.gov/document/wisupremecourt/98-1607
https://docs.legis.wisconsin.gov/document/courts/2000%20WI%20App%20237
https://docs.legis.wisconsin.gov/document/courts/239%20Wis.%202d%20315
https://docs.legis.wisconsin.gov/document/courts/620%20N.W.2d%20626
https://docs.legis.wisconsin.gov/document/wicourtofappeals/00-0303
https://docs.legis.wisconsin.gov/document/courts/2004%20WI%2088
https://docs.legis.wisconsin.gov/document/courts/273%20Wis.%202d%20136
https://docs.legis.wisconsin.gov/document/courts/682%20N.W.2d%2029
https://docs.legis.wisconsin.gov/document/wisupremecourt/02-1582
https://docs.legis.wisconsin.gov/document/courts/2004%20WI%2088
https://docs.legis.wisconsin.gov/document/courts/273%20Wis.%202d%20136
https://docs.legis.wisconsin.gov/document/courts/682%20N.W.2d%2029
https://docs.legis.wisconsin.gov/document/wisupremecourt/02-1582
https://docs.legis.wisconsin.gov/document/courts/2009%20WI%20App%2040
https://docs.legis.wisconsin.gov/document/courts/2009%20WI%20App%2040
https://docs.legis.wisconsin.gov/document/courts/316%20Wis.%202d%20516
https://docs.legis.wisconsin.gov/document/courts/765%20N.W.2d%20850
https://docs.legis.wisconsin.gov/document/wicourtofappeals/08-1977
https://docs.legis.wisconsin.gov/document/courts/2010%20WI%20App%20115
https://docs.legis.wisconsin.gov/document/courts/329%20Wis.%202d%20206
https://docs.legis.wisconsin.gov/document/courts/789%20N.W.2d%20326
https://docs.legis.wisconsin.gov/document/wicourtofappeals/09-1877
https://docs.legis.wisconsin.gov/document/courts/2010%20WI%20App%20115
https://docs.legis.wisconsin.gov/document/courts/329%20Wis.%202d%20206
https://docs.legis.wisconsin.gov/document/courts/789%20N.W.2d%20326
https://docs.legis.wisconsin.gov/document/wicourtofappeals/09-1877
https://docs.legis.wisconsin.gov/document/acts/1973/150
https://docs.legis.wisconsin.gov/document/acts/1993/492
https://docs.legis.wisconsin.gov/document/statutes/102.44(3)
https://docs.legis.wisconsin.gov/document/acts/1979/278
https://docs.legis.wisconsin.gov/document/acts/1981/92
https://docs.legis.wisconsin.gov/document/statutes/102.46
https://docs.legis.wisconsin.gov/document/statutes/102.49(5)(b)
https://docs.legis.wisconsin.gov/document/statutes/102.65
https://docs.legis.wisconsin.gov/document/statutes/102.50
https://docs.legis.wisconsin.gov/document/statutes/102.46
https://docs.legis.wisconsin.gov/document/statutes/102.48
https://docs.legis.wisconsin.gov/document/statutes/102.49(5)(b)
https://docs.legis.wisconsin.gov/document/statutes/102.65
https://docs.legis.wisconsin.gov/document/acts/1971/148
https://docs.legis.wisconsin.gov/document/acts/1977/195
https://docs.legis.wisconsin.gov/document/acts/1983/98
https://docs.legis.wisconsin.gov/document/acts/1987/179
https://docs.legis.wisconsin.gov/document/courts/2007%20WI%20App%20128
https://docs.legis.wisconsin.gov/document/courts/300%20Wis.%202d%20638
https://docs.legis.wisconsin.gov/document/courts/731%20N.W.2d%20302
https://docs.legis.wisconsin.gov/document/courts/731%20N.W.2d%20302
https://docs.legis.wisconsin.gov/document/wicourtofappeals/06-2398
https://docs.legis.wisconsin.gov/document/statutes/ch.%20323
https://docs.legis.wisconsin.gov/document/statutes/323.12(2)(c)
https://docs.legis.wisconsin.gov/document/statutes/323.12(2)(c)
https://docs.legis.wisconsin.gov/document/statutes/102.46
https://docs.legis.wisconsin.gov/document/statutes/102.47(1)
https://docs.legis.wisconsin.gov/document/statutes/102.47(1)
https://docs.legis.wisconsin.gov/document/statutes/20.445(1)(aa)
https://docs.legis.wisconsin.gov/document/statutes/102.49
https://docs.legis.wisconsin.gov/document/statutes/102.51
https://docs.legis.wisconsin.gov/document/statutes/102.475(1)
https://docs.legis.wisconsin.gov/document/statutes/102.48
https://docs.legis.wisconsin.gov/document/statutes/102.475(1)
https://docs.legis.wisconsin.gov/document/statutes/102.17
https://docs.legis.wisconsin.gov/document/statutes/102.17
https://docs.legis.wisconsin.gov/document/statutes/102.27
https://docs.legis.wisconsin.gov/document/statutes/102.45

Updated2015-16 WIs. Stats. Published and certified under s. 35.18. October 15, 2018.

102.475 WORKER'S COMPENSA TION Updated 15-16 Wis. Stats. 42

(6) ProoF. In administering this section the department or tremployee until otherwise ordered by the department or theoelivi
division mayrequire reasonable proof of birth, marriage, damesion.
tic partnership under cfi70, relationship, or dependency History: 1975 c. 1471979 c. 2781989 a. 641993 a. 4922015 a. 55

(7) NOTTO AFFECTOTHERRIGHTS, BENEFITSORCOMPENSATION,  C' 0SSTTeference: See also DWD 80.46 Wis. adm. code.

The compensation provided for in this section is in addition to, aRg> 49  Additional death benefit for children. state
notexclusive of, anypension rights, death benefits or other cen 4. (1) Subjectto any certificate filed under 9.'02.65 )
pensatiorotherwise payable by law whenthe beneficiary under $02.460r 102.47 (1)is the spouse
(8) DEFINITIONS. As used in this section: or domestic partner under chz0 of the deceased employee and
(a) 2Correctional dicer® means any person employed by thés wholly dependenbn the deceased employee for support, an
stateor any political subdivision as a guard diic#r whose price additionaldeathbenefit shall be paid from the funds provided by
cipal duties are supervision and discipline of inmates at a pesab.(5) for each child by their marriage or domestic partnership
institution, prison, jail, house of correction or other plac@efal underch.770who is living at the time dhe death of the employee

detention. andwho is likewise wholly dependent on the deceased employee
(am) @Diving team member® mears member of a legally for support. That payment shall commence when primary death
organizeddiving team. benefitpayments are completed dradvancement of compersa

(b) @Fire fighter® means any person employed by the state ipn has beermpaid, when payments would normally have been
any political subdivision as a member oficér of a fire depace completed. Payments shall continue at the rate of 10 percent of
ment or a membenf a volunteer department, including the statf'€ surviving parens weekly indemnity until the child’18th
fire marshal and deputies. irthday. If the child is physically or mentally incapacitated, pay

. entsmay be continued beyond the clhgld'8th birthday but the
(€) ®Law enforcement éicer® means any person employed b ymentsnay not continue for more than a total of 15 years.

the state or any political subdivision for the purpose of detecti 6‘ )
and preventing crime arghforcinglaws or ordinances and who . (2) A child lawfully adopted by the deceased employee and

is authorized to make arrests for violations of the laws ordne surviving spouse or domestic partner under7ai, prior to
nanceshe person is employed to enforce, whether ¢néorcee 1€ fime of the injuryand a child not the deceased emplaye@in

mentauthority extends to all laws or ordinances or is limited @Y Pirth or adoption but living with the deceased employee as a
specificlaws or ordinances. memberof the deceased employsdamily at the time of the

injury shall for the purpose of this section be taken as a child by
their marriage or domestic partnership under#o.
a o (3) If the employee leaves a spouse or domestic partner under
or (grl;rilz)ecfeessci:éesscﬂ%%d member® meanmember of a legally ch.770wholly dependent and also a child &#yormer marriage,
g a o quad. . . domesticpartnership under ci70, or adoption, likewise wholly
_(e) ®State® means the state ofbonsin and its departments,qependentaggregate benefits shall the same in amount as if the
divisions, boards, bureaus, commissioasthorities and colleges child were the child of the surviving spouse or partaed the
anduniversities. entire benefit shall be apportioned to the dependentshén
413 0T 05 50 (1 1978 & oa1 1081 o 3551683 08186 1956 - 55 @mountsthat the department or tiévision determines to be just,
1987a. 631991 a. 851993 a. 811995a. 2471999 a. 142009 a. 2842 2015 a. consideringthe ages of the dependents and other factors bearing
55,2017 a. 274 on dependency The benefit awarded to the surviving spouse or

) . artnershall not exceed 4 times the average ansalings of the
102.48 Death benefit, continued. If no person who so geceasedzmployee. g g

vives the deceased employee is whotlgpendent upon the
deceasecemployee for support, partidlependency and death
benefitstherefor shall be as follows:

(1) An unestranged surviving parent or pargate/hose suge

(d) 2@Political subdivision® includes countiesjunicipalities
andmunicipal corporations.

(4) Dependencyf any child for the purposes of ttgection
shallbe determined according to1€2.51 (1) in like manner as
would be done if there was no surviving dependent parent.

; : 5) (&) In each case of injury resulting in death, the employer
portthe deceased has contributed less than $50@i62 weeks ( :
nextpreceding the injury causing death shall recaideath berme orinsurer Sh"?"_' pay into the state treagury the sum O.f $20,000.
fit of $6,500. If the parents are not living togetitee department __ (b) In addition to the payment required under (@ in each
or the division shall divide this sum in such proportion as tH&S€of injury resulting in death leaving no person dependent for

departmenbr division considers to be just, considering their ag@&lPPOrt.the employer or insurer shall pay into the state treasury
andother facts bearing on dependency theamount of the death benefit otherwise payable, minus armg pay

(2) In all other cases the death benefit shall be such sum as{ﬂié;itrg,:?g ;;ngﬁ%%g%glgﬁseeggg g? (rjl:gltrl]nstallments with

departmentor the division determines to represent fairly an L . .
justly the aid to support which the dependent might reasonably(€) In additionto the payment required under faJ, in each
haveanticipated from the deceased employee but for the injuﬁgseo‘c injury resulting in death, leaving one or more personspar
To establish anticipation of support and dependgibshall not tially dependent for support, the gmployer or insurer shall pay into
be essential thahe deceased employee made any contribution i State treasury an amount which, when added to the sums paid
support. The aggregate benefits in ticase shall not exceed twice®' {0 b paid on account of partial dependency and untié2sis
the average annual earnings of the deceased or 4 times tbee ébh Shall equal the death benefit payable to a persoally
tributionsof the deceased to the support of his or her dependefg@endent. _ _
during the yeaiimmediately preceding the deceased emplsyee' (d) The payment into the state treasury shall be made in all such
death,whichever amount is the greatein no event shall the casesegardles®f whether the dependents or personal repoesen
aggregatebenefits in that case exceed the amount that wouRfivesof the deceased employee commence action against a 3rd
accrueto aperson who is solely and wholly dependent. Whepartyunder s102.29 If the payment is not made within 20 days
thereis more than one partial dependent the weekly benefit shfiler the department makes request theredoy sum payable
be apportioned according to their relative dependefidye term shallbear interest at the rate of 7 percent per.year
asupport® as used in ss102.42to 102.63 shall include cooe (e) The adjustments in liability provided in 482.57 102.58
tributionsto the capital fund of the dependents for their necessanyd102.60do not apply to payments made under this section.
comfort. (6) The department or the division may award the additional
(3) Exceptas otherwise provided, death benefit, other thanbenefits payable under this section to the surviving parent of the
burial expenses, shall bpaid in weekly installments cooe child, to the childs guardian, oto such other person, bank, or trust
spondingin amount to two-thirds of the weekly earnings of theompanyfor the childs use as may be found best calculated to
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conservehe interests of the childf the child dies while benefits ~ (4) DEPENDENCY AS OF THE DATE OF DEATH. Questions as to
are still payable, there shall be paid the reasonable expensevitio is a dependerénd the extent of his or her dependency shall

burial, not exceeding $1,500. be determine_d as of the datethe dea_lth of the em_ployee, and _the
(7) All payments received under this section shall be gepé&pendent'sightto any death benefit becomes fixed at that time,
ited in the fund established by ¥02.65 regardlesof any subsequent change in conditions. The death

History: 1971 c. 2605.92 (4) 1975 c. 147199 1977 c. 1951979 c.110s.60  benefitshall be directly recoverable by and payabléhe depese
(21030);5 2197197 5.22070%325 21;285 ]f.assllggzloei?glggﬁs a. 4921997 a. 252003 a. 144 dents entitled to the death benefitlueir legal guardians or trast
Croés—reference:. See also éDWD 80.48.V\ﬁs. adm. code. ee.s' In case of the Qeath ofa dependent whose r.lght tq a deaﬂ_w b.en
efit has become fixed, so much of the benefit as is unpaid is
payableto the dependerst personal representatives in gross,

anemployee proximately results from the injuttye employer or unlessthe departmentr the division determines that the unpaid

insurer shall paythe actual expense for burial, not exceedinge'"'sﬁts’haII be reassigned under s(#). and paid to anpther
$10,000. ependentvho is physically or mentally incapacitated or a minor

e . For purposes of this subsection, a child of the employee who is
History: 1971 c. 1481977 c. 1951985 a. 831991 a. 851995 a.117; 2009 a. bornafter the death of the employee is considered todepere
dentas of the date of death.

102.51 Dependents. (1) WHoARE. (a) The following pee  (5) WHEN NOT INTERESTED. No dependent of an injured
sonsare entitled to death benefits as if they are solely and whaodshployeeshall be deemed a party in interest to any proceeding by
dependentor support upon a deceased employee: the employee for the enforcement of the employesaim for

1. A wife upon a husband with whom she is living at the timgompensationpor with respect to the compromise thereof by such
of his death. employee. A compromiseof all liability entered into by an

2. A husband upon a wife with whom he is living at the timgmployees binding upon the employsedependents, except that
of her death. any dependent of a deceased employee may submit the cammpro

2m. A domestic partner under chizQupon his or her partner mise for review under 402.16 (1) . .
with whom he or she is living at the time of the parteieath. ~_ (6) DIVISION AMONG DEPENDENTS. Benefits accruing to a
3. A child under the age of 18 years upon the parent wi inor dependent child may be awarded to either parent idisbe

L - etion of thedepartment or the division. Notwithstanding sub.
‘évgi?]?nhg SJr?/IT\(Zr:Z lg"enr?eﬁgiﬂ?q;a?;me death of the parent, ther ), the department or the division may reassign the death benefit

. . E;between a surviving spouse or a domestic partner undéreh.
4. A child over the age of 18 years, but physically or mentaliqany children specified isub.(1) and s102.49in accordance

incapacitatedrom earning, upon the parent with whom he or sRgith their respective needs for the death benefit.
is living at the time of the death of the parent, there beinsume (7) CERTAIN DEFENSEBARRED. In proceedings for the collee

viving dependent parent. tion of primary death benefit or burial expense it shall noabe

_(b) Wherea dependent who is entitled to death benefits undgfense that thapplicant,either individually or as a partner or
this subsection survives the deceased employee, all otheraepgBmberwas an employer of the deceased.
dents shall be excluded. The djiag of any portion of the S@p  History: 1975 c. 94147 1977 c. 1951981 ¢. 921983 a. 98368 1993 a112,
port and maintenance @f child upon one of the parents, or any92 1995 a. 2251997 a. 2531999 a. 1622009 a. 282015 a. 55
voluntary contributiontoward the support of a child by a parent, Crossst_f:(jfn?;itl:e:bif;eiI?;S%ifnjgeDcﬁi(l)fgo\gslsﬁcidTJéﬁg/d;é a dependent under sub
oran obligation to SUPPOFt a child by a parent_ ConStltUte_S livi . glaimants no¥ falling w%hin one of the classific%tions under sﬂb. (2) (a) will not .
with any such parent within the meaning of this subsection. qualify for benefits, regardless of dependency in fact. LarsBiL¥R, 76 Ws. 2d

f 95, 252 N.Ww2d 33(1977).
(2) WHO ARENOT. (a) No person shall be considered a d@eﬁ Sub. (5) has no application to a claim for a death benefit because a death benefit

dentunless that person is a spouse, a domestic partner undeeigih is not an 2employes'claim for compensation.> While sub. (5) prohibits a
770, a divorced spouse who has not remarried, or a lineal dmcﬂrﬁﬁeﬂde”goﬂhbging ?,tp.arty to aWtF)fksrC:aiE? for ‘fjsabi“ty blenefitsé a deg‘g‘dg?t
dant,lineal ancestoibrother sister or other member of thfamily, fn?:',”v‘_'”ﬂscf‘goof\}\‘,? Agi,‘i’é’;%%% W 20 6&%3&%%&%‘?‘3%&2&? e
whetherby blood or by adoption, of the deceased employee.

(b) If for 8 years or more prior to the dateimfiry a deceased 102.52 Permanent partial disability schedule.  In cases
employee has beerresident of the United States, it shall beceorincludedin the following schedule of permanent partial disabili
clusively presumed that no person who has remained a nomréisisindemnity shall be paid for the healing period, anaddition,
dentalien during that period is either totally or partially dependefar the period specified, at the ratetwo-thirds of the average
uponthe deceased employee for support. weekly earnings of themployee, to be computed as provided in

(c) Noperson who is a nonresident alien shall be found to pet02.11
eithertotally or partially dependent on a deceased employee for(1) The loss of an arm at the should&®0 weeks;
supportwho cannot establish dependency by proving cordeibu (2) The loss of an arm at the elbo#60 weeks;
tionsfrom the deceased employee by written evidence or tokeng(3) The loss of a hand, 400 weeks:;
of the transfer of moneguch as drafts, letters of credit, microfilm (4) Theloss of a palm where the thumb remains, 325 weeks:

or other copies of paid shadeafts, canceled checks, or receipts
for thepayment to any bank, express compayited States post (5) Thelossof a thumb and the metacarpal bone thereof, 160

office, or other agency commercially engaged in the transfer‘gfeeks; . .

fundsfrom one cguntr))/zo anotherfor{rangmgi]ssion of funds on  (6) Theloss of a thumb at the proximal joint, 120 weeks;

behalfof said deceased employteesuch nonresident alien claien ~ (7) The loss of a thumb at the distal joint, 50 weeks;

ing dependencyThis provision shalhot be applicable unless the (8) Theloss of all fingers on one hand at their proximal joints,

employeehas been continuously in the United States for at le@a5 weeks;

oneyear prior to his or her injurand has been remuneratively (9) Losses of fingers on each hand as follows:

employedtherein for at least 6 months. (a) An index finger and the metacarpal bone thereof, 60 weeks;
®3) D'r\]"S“'ON AMO’\,‘G"D%PENDE(;\‘TS- If thec;e is moc;e thaln one h (b) An index finger at the proximal joint, 50 weeks;

personwholly or partially dependent on a deceased employee, the . . L .

deathbenefit shall be divided between those dependents in such(c) An |_ndex fl_nger atthe s_econ_d !omt, 30 weelfs,

proportionas the department or the division determines to be just,(d) An index finger at the distal joint, 12 weeks;

consideringtheir ages and other facts bearing on their dapen (€) A middle finger and the metacarpal bone thereof, 45 weeks;

dency. (f) A middle finger at the proximal joint, 35 weeks;

102.50 Burial expenses. In all cases in which the death
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(g) A middle finger at the second joint, 20 weeks; to (9) or amputation of more than two-thirds of the distal joint of
(h) A middle finger at the distal joint, 8 weeks; afinger, the period for which indemnity is payable for that disabil

(i) A ring finger and the metacarpal bone thereof, 26 weekdy Or amputation is increased by 25 percent. This increase is
() A ring finger at the proximal joint, 20 weeks; additionto any other increase payable undef@2.53but, for

L2 e ] casesn which an injury causes more than one permanent disabil
(k) Aring finger at the second joint, 15 weeks; ity, the increase under this section shall be based opettiads

(L) Aring finger at the distal joint, 6 weeks; specifiedin s.102.52 (1)to (9) for each disability and not on any
(m) A little finger and the metacarpal bone thereof, 28 weekacreasedgeriod specified in sL02.53
(n) A little finger at the proximal joint, 22 weeks; History: 1993 a. 81

(o) A little finger at the second joint, 16 weeks;

. ) . L 102.55 Applicati f schedules. (1) Wh t
(p) A little finger at the distal joint, 6 weeks; pplication _of schedules. (1) enevermmputae

tion of a member is made between any 2 joints mentioned in the

(10) The loss of a leg at the hip joint, 500 weeks; scheduldn s.102.52the determined loss and resultant indemnity
(11) The loss of a leg at the knee, 425 weeks; thereforshall bear such relation the loss and indemnity appliea
(12) The loss of a foot at the ankle, 250 weeks; _bl_e in case of amputation at the joint next nearer the body as such
(13) Theloss of the great toe with the metatarsal bone thereBury bears to one of amputation at the joint nearer the.body
831/3 weeks; (2) Forthepurposes of this schedule permanent and complete
(14) Losses of toes on each foot as follows: pharaly?isof any member shall be deemed equivalent to the loss
thereof.

(a) A great toe at the proximal joint, 25 weeks;
(b) A great toe at the distal joint, 12 weeks;
(c) Thesecond toe with the metatarsal bone thereof, 25 wee,

(3) Forall other injuries to the members of the body or itsffac
#‘Iﬁtiesthat are specified in the schedule unddi02.52resulting
permanent disabilitthough the member is not actually severed

(d) The second toe at the proximal joint, 8 weeks; or the faculty is not totally lost, compensation shall bear sucterela

(e) The second toe at the second joint, 6 weeks; tion to the compensation nhamed in the schedsléhe disability

(f) The second toe at the distal joint, 4 weeks; bearsto the disability named in the schedule. Indemnity in those

(g) The third, fourthor little toe with the metatarsal bonec@sesshall be determined by allowing weekly indemnity during
thereof,20 weeks; the healing period resulting from the injury and the percentége

(h) The third, fourth or little toe at the proximal joint, 6 Weeksg]ermanendisability resulting after the healing perias found by

(i) The third, fourth or little toat the second or distal joint, 4 ﬁggg?g[}}i? 5?5r the division.

weeks;

(15) Theloss of an eye by enucleation or evisceration, 27%2.555 Occupational deafness; definitions. (1) In this
weeks; section:

(16) Total impairment of one eye for industrial use, 250 (a) Noise® means sound capable of producing occupational
weeks; deafness.

(17) Total deafness from accident or sudden trauma, 330 (b) 2Noisy employment® means employment in therforce
weeks; manceof which an employee is subjected to noise.

(18) Total deafness of one ear from accident or sudden (c) 20ccupational deafness® means permanent partial og per
trauma,55 weeks. manenttotal loss of hearing of one or both ears dugrtdonged

History: 1973 c. 1501975 c. 1471979 c. 278 exposurgo noise in emp|oyment.

Cross-reference: See also s&WD 80.32and80.50 Wis. adm. code. .

In a proceeding brought by an employee whéesetl total deafness in one ear (2) No benefits shall be payable for temporary total or tesapo
skull fracture, loss of taste and smell, facial paralysis, and perioegeomittent  rary partial disability under this chapter for loss of hearing due to
headacheand dizziness, the department did not err in determining that the heaf@‘ﬂ)longedexposure to noise
losswas a scheduled disability under sub. (18), with a separate award for thee atdi ) . .
tional physical efectsof the deafness, rather than considering the entire rangemf dis (3) An employee who because of occupational deafness is

abilitiesas a whole. When a loss is recognized by and compensable underahis g i i
tion, the schedule therein is exclusivgande Zande.\ILHR Dept.70 Wis. 2d 1086 Sferrery his or her employer to other noisy employment and

236N.W.2d 255(1975). therebysustains actual wage loss shall be compensated at the rate
Thealoss of an arnat the shoulder® under sub. (1) includes injuries to the should@rovidedin s.102.43 (2) not exceeding $7,000 in the aggregate
Hagenv. LIRC, 210 Wis. 2d 12563 N.W2d 454(1997),94-0374. from all employers. 2ne of injury®, 2occurrence of injuryand

102.53 Multiple injury variations. In case an injury causesad‘fjltEOf injury® in such case mean the date of wage loss.
more than one permanent disability specifiedss1102.44 (3) (4) Subjectto the limitationsprovided in this section, there

102.52and102.55 the period for which indemnity shall be jpay shall be payable for total occupational deafness of one3gar
able for each additional equal or lesser disability sHzl weeksof compensation; for total occupatiortdafness of both

increaseds follows: ears,216 weeks of compensation; and for partial occupational
1) In the case of impairment of both eyes, by 200 percen deafnesscompensation shall bear such relation to that named in
( e ! Yhis section as disabilities bear to the maximum disabiljgrese
(2) In the case of disabilities on the same hand covered by;8ied in this section. In cases covered by this subsection, atime
102.52(9), by 100 percent for the first equal or lesser disabilitys injury®, 2occurrenceof injury®, or date of injury® shall, at the
andby 150 percent for the 2nd and 3rd equal or ledisabilities.  option of theemployee, be the date of occurrence of any of tie fol
(3) In the case of disabilities on the same foot covered bylswing events to an employee:

102.52(14), by 20 percent. (a) Transfer to nonnoisy employment by an employer whose

(4) In all other cases, by 20 percent. employment has caused occupational deafness;

(5) Theaggregate result as computed by applying @)band (b) The last day actually worked before retiring, regardiéss
the aggregate result for members on the same hand or footes vacationpay or time, sick leave or any other benefit to whih
putedby applying subg(2) and(3), shall each be taken as a uniemployeeis entitled;
for applying sub(4) as between such units, and as between such(c) Termination of the employer-employee relationship; or

unitsand each other disabilit : !
History: 1973 c. 1501979 c. 278 y 6 ngc(zl))mlﬁa;yoﬁ, provided the laydfis complete and continuotisr

102.54 Injury to dominant hand. If an injury to aremployoe (5) No claim under sub4) may be filed until 7 consecutive
ee'sdominant hand causesdisability specified in 02.52 (1) daysof removal from noisy employment after the time of injury
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exceptthat under sul{4) (d) the 7 consecutive days' period maytion, training, and previous experience and earnings of the
commenceawithin the last 2 months of layfof employee the employee present occupation and earnings, and
(6) The limitation provisions in thischapter shall control likelihood of future suitable occupationehange. Consideration
claimsarising under this section. Such provisions shall run frofar disfigurement allowance onfined to those areas of the body
thefirst date upon which claim may be filed, or from the date #iatare exposed in the normal course of employment. The depart
subsequentleath, provided that no claim shall accrue to arypentor the division shall also take into account the appearance of
dependentinless an award has been issued or hearinghaats the disfigurement, its location, arttle likelihood of its exposure
been conducted by a competent medical specialist after theoccupations for which the employee is suited.
employeehas been removed from the noisy environment for a (2) If anemployee who claims compensation under §lp.
periodof 2 months. returnsto work for the employer who employed the employee at
(7) No payment shall be made to an employee under this séte time of the injury or is ofered employment with that
tion unless themployee shall have worked in noisy employmemmployer at the same or a higher wage, the department or tioe divi
for a total period oét least 90 days for the employer from whorgion may not allow that compensation unlesstheloyeesufers
the employee claims compensation. anactual wage loss due to the disfigurement.
(8) An employer is liable for the entire occupational deafnessHistory: 1971 c. 1481977 c. 1951987 a. 1792011 a. 1832015 a. 55 .
to which his or her employmetias contributed; but if previous | i T o e e e e o D e et
deafness is established by a hearing test or other compet@nt &4isand bums. County of Danebabor and Industry Review Commissi@009
dencewhether or not the employ@eas exposed to noise withinwi 9,315 Ws. 2d 293759 N.w2d 571 06-2695.
the 2 months preceding such test, the employer is not liable for
previousloss so established nor is the employer liable for any I082.565 Toxic or hazardous exposure;  medical examioce
for which compensation has previously been paid or awardednation; conditions of liability . (1) When,as aresult of expoe
(9) Any amount paid to an employee under this section by agyrein the course of employmer_lt_ over a period of time to toxic or
employershall be creditedgainst compensation payable by anfiazardoussubstances or conditions, an employee performing
employerto such employee for occupational deafness under sulyerk that is subject to thishapter develops any clinically obsev
(3) and(4). No employee shall in theggregate receive greaterableabnormality or condition that, on competent medical opinion,
compensatiorfrom any or all employerfor occupational deaé predisposesr renders the employeeany manner diérentially
nessthan that provided in this section for total occupationalaeafusceptible to disability to such an extent that it is inadvisable for
ness. the employee to continue employment involving that exposure, is
(10) No compensation may be paid famitusunless a heae dischargedrom or ceases to continue the employment, ank suf
ing test demonstrates a compensable hearingthss than tinmie  ferswage loss by reason of that disgfeafrom, or cessation of,
tus. For injuries occurring on or after January 1, 1992, noceor@mploymentthe department or the division may allow such sum
pensatiormay be paid for tinnitus. asthe departmentdr the d|V|S|or_1 considers just as compensation
(11) Compensatiomnder s102.66for permanent partial dig for that wage loss, not exceeding $13,06 nondisabling car
ability due to occupational deafness may be paid only if the Ig4§on may also becaused by toxic or hazardous exposure not
of hearing exceeds 20 percent of binaural hearing loss. relatedto employment and if the employee has a history of that
(12) (a) An employerthe department, or the division is nofXposure,compensation as provided under this section or any
liable for the expense of any examination or test for hearing |0§$herremedy for loss of earning capacity shmait be allowed. If
anyevaluation of such an examtest, any medical treatment fort'&employee is dischged from employment prior to a finding by
improving or restoring hearing, or any hearing aid to relieve tjg€ department or the division that it is inadvisable for the
effectof hearing loss unless it is determined that compensation f8hPloyeeto continue in that employmeand if it is reasonably

occupationableafness is payable under s(@), (4), or (11). probablethat continued exposusgould result in disabilitythe

(b) For a case of occupational deafness in which the dateliapimy of the employer who disctges theemployee is primary

injury is on or after April 1, 2008, this subsection applies megi'dthe "ab('j“ty of tr:je emhploy(‘—:r E;Lérer 1S se%onddgryg_ggrgge

ning on thatdate. Notwithstanding s802.03 (4)and102.17 (4) >ameprocedure and to the saméeet as provided by 4.02.

for a case of occupational deafness in which the date of injury is(2) Uponapplication of any employer or employee the depart

beforeApril 1, 2008, this subsection applies beginning on JanuaRentor the division may direct argmployee of the employer or

1, 2012. an employee whoin the course of his or her employment, has
History: 1971 c. 1481973 c. 1501975 c. 147199, 200, 1977 c. 1951979 c. beenexposed to toxic or hazardous substances or conditions to

& %?Oss,reference: See also DWD 80.25 Wis. adm. code. departmenbr the division to determine whetttee employee has
Committee Note, 1971:Wherean employer discontinues a noisy operation an@levelopedany abnormality or condition under sifh), and the

Gl for occUpaional deainess anth e candiions of sub. (5). () or (@) were mac Jreeof that abnormality ocondition. The cost of the medical

The employeepwill now have the option of filing a claim at the time of transtéeat &(ammat'orsha"b.e borne by th_e pgrson making aPp"Ca“On- The

currentrate of compensation with a 2-1/2 percent reduction for eachojemye over - physicianconducting the examination shall submit the results of

50 or waiting until he meets the conditions of sub. (b), (c) or (d) wieemay file  the examination to the department or the divisishich shall sute

claim at the then-current rate of compensation with a 1/2 pereehiction for each . .

yearof age over 50. [Bill 371-A] mit copies of the reports to tieenployer and employee, who shall
It is a prerequisite for an award of benefits under sub. (10) that the emplogee havean opportunity to rebut the reports if a request to suamit

havesufered some compensable hearing loss other than tinnitus; sub. (10) does g ttalis made to the department or the division within 10 days
require a compensable hearing loss in both ears or in a particul@esseral Cast

ings Corporation vLIRC, 152 Ws. 2d 631449 N.W2d 619(Ct. App. 1989). afterthe department or the division mails the report to the parties.
Agencyinterpretation and application of sub. (8) is discussed. Harnischfeger Chihe department or the division shall make its findings as to
porationv. LIRC, 196 Ws. 2d 650539 N.W2d 335(1995),93-0947. whetherit is inadvisable for the employee to continue in his or her

102.56 Disfigurement. (1) Subject to sub. (2), if an employment. o -

employeeis so permanently disfigured as to occasion potential (3) If after direction by the commission, or any member of the
wageloss due to the disfigurement, the department or the divisigAmmission,the department, the division, or an examirer

may allow such sum as the departmentra division considers €mployee refuses to submit to an examinationinoany way

just as compensation fahe disfigurement, not exceeding the?bstructsthe examinationthe employee'right to compensation
employee'saverage annual earnings. In determining the potentilderthis section shall be barred.

for wage loss due to the disfigurement and the sum awarded, thé4) No payment shall be made to an employee under thie sec
departmenbr the division shall take into account the age, esucion unlesshe or she shall have worked for a reasonable period of
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time for the employer from whom he or she claims compensatipermanentisability that entitles the employée indemnity for
for exposing him or her to toxic or hazardous conditions. 200weeks, the employee shall be paid from the funds provided in
(5) Paymentof a benefit under this section to amployee this sectionadditional compensation equivalent to the amount that
shall'stop such employee from any further recovery whatsoewéuld be payable for that previodssability if that previous dee
from any employer under this section. ability had resulted from that injury or the amount that is payable
History: 1977 c. 29195 1979 c. 2782015 a. 55 for that further disability whichever is less, except that an
hSub.(l) crje%uires that aglemplogeemmination belconnected tme emgloymenemployeemay not be paid that additional compensation if the
thatcaused the susceptibility to disease. General Castings Ctvnstead,156 employeehas already received compensatimmier this subsee
Wis. 2d 752 457 N.W2d 557(Ct. App. 1990). tion. If the previous and further disabilities result in permanent
total disability, the additional compensation shall be in such

102.57 Violations of safety provisions, penalty . If injury ;
is caused bhefailure of the employer to comply with any statute@mountas will complete the payments that would have been due

rule, or order of the department of safety and professiseint had_:_he plermanent ttptal disabilityf/ resulteg from thtaéinjtl'ﬂ%ist
vices,compensation and death benefits provided in this chapfsto Jonaicompensation accrues from, and may not be paid to any
shall be in(F:)reased by 1percent but the tgtal increase may np ersonbef%r_e, Lh_le_tend OfIchgf pemzﬁ for which comptﬁnsgtl?ﬁ for
exceed $15,000. Failure of an employer reasonably to enfobg@n'anentisabiiity resultingirom the injury 1S payab’e by the
complianceby employees with any statute, rule, or order of th orﬁL%?rzgggs;gglrln%%tng%giltﬁ ﬁgﬁﬁé%&%ﬂgﬁ;%g%p&a
departmentf safetyand professional services constitutes failur; =
by the employer to comply with that statute, rule, or arder on may provide for_any Iump_ sum payment.

History: 1981 c. 921983 a. 982001 a. 372015 a. 55 (Im) A compromise order issued undet82.16 (1)may not

This section and s. 102.58 may be applicable in the same case if the negligend?e admitted as evidence in any actiorpooceeding for benefits

both the employer and employee are causes of the empioygery. Milwaukee compensable under this section.
Forgev. DILHR, 66 Ws. 2d 428225 N.W2d 476(1975). . .
Deathbenefits for dependent children are not increased by this section. Schwartz(z) In the case of the loss or of the total impairment of a hand,

v. DILHR, 72 Wis. 2d 217240 N.W2d 173(1976). arm, foot, leg, or eye, the employer shadly $20,000 into the state

The application of this section is not restricted to statutes @of the® departmen i
workforcedevelopment. Statutes are not 2of° departments of the Statereasone ‘tféasury' The payment shall be made in all such cases reQardleSS

ablereading of this section is that 2of the department® modifies %order° and nae*st&f Whether theemployee or the employsedependent or personal
ute.° The only word that modifies astatute® in the first sentence of the sectionfigpresentativeommences action agairs8rd party as provided
aany.° This section allows an administrative laudge to increase workerconte in's.102.29

pensatiorbenefits if it finds that the employer failed to comply with any statute. ,1\ i : . i i

violation of a federal OSHA standard was not a violation of 2a statute, rule, or order (3) All payments received under this section shall be depos
of the department® but was evidence of a violation ofisc@hsin statute, the safe jted in the fund established by ¥02.65

%?ggsgajggeégéﬁ%dsfgf 1“3?;;&%@””” Inc. LIRC, 2013 WI App 12,350 iiory: 1971 c. 1481971 c. 266.92 (4) 1973 ¢.15Q 1975 ¢. 1471977 ¢. 195

This section is not preempted by federal latis not an attempt to regulate in an 1981:‘):- 921985 a. 83173 1987 a. 1792001 a. 372003 a. 1442005 a. 1722011
areathat the state has not been authorized to regulate and does not constituteeenfdr .
mentof federal workplace safety regulations. Rattiés section is a worker conte ross-reference: See also sDWD 80.6§ Wis. adm. code. i
pensatioaw 3with respecto injuries, diseases, or death of employees arising out Thefund was not liable for disability benefiten an employer was liable for per
of, or in the course of, employmergXempted from preemption under 29 U.S.C. §nanentotal disability Green Bay Soap Co.DILHR, 87 Ws. 2d 561275 N.W2d
653(b) (4). Sohn Manufacturing Inc. MRC, 2013 WI App 12,350 Wis. 2d 469  190(Ct. App. 1979).
838N.W.2d 131 12-2566.

) S 102.60 Minor illegally employed. (1m) Whentheinjury

102.58 Decreased compensation. If injury is caused by is sustained by a minor who is illegally employed, the employer
thefailure of the employee to usafety devices that are providedn addition to paying compensation to the minor and deathobene
in accordance witlny statute, rule, or order of the department d¢its to the dependentsf the minor shall pay the following
safetyand professional services and tha¢ adequately mae amountsinto the state treasyrfpr deposit in the fundstablished
tained, and the use of which is reasonably enforced by theders.102.65

employer,or if injury results from the employesfailure to obey (3) An amount equab the amount recoverable by the injured
any reasonable rule adopted and reasonably enforced by dagsioyee put not to exceed $7,500, if the injuresiployee is a
employer for the safety of the employee and of which theyinor of permit age and at the time of the injury is employed,
employeehas notice, the compensation and death benefte praquired sufered, or permitted to work without a written permit
V|ded |n thIS Chapter Sha” bEEduced by 15 pel’cent butthe totaissuedunder CthS, except as provided in pa(b) to (d)
reductionmay not exceed $15,000. If an employee violates the (b) An amount equal to double the amount recoverable by the

employer'spolicy concerning employee drug or alcohol use aquured employee, but not to exceed $15,000, if the injured

is injured, and if thaviolation is causal to the employsénjury, mploveeis a minor of permit age and at the time of the iniury is
no compensation or deatenefits shall be payable to the 'nJ.urecgmBIozed required SlifEred or pgermitted to work without a Jmery
employeeor a dependent of the injured employee. Nothing in tmﬁ ’ ! ,

sectionshall reduce or eliminate an emplddiability for incice

A which the department acting under 03, hasadopted a written
degtal c:(f(r)r;pzrzwgatlon under1€12.42 (1)to (8) or drug treatment resolutionproe/iding that pe?mits shall ﬁot be iss%ed.
under s102.

History: 1971 c. 1481981c. 92 1983 a, 981987 a. 1791995 a. 4482001 a. . _ (€) An amount equal to double the amount recoverable by the
37,2015 a. 55180, injured employee, but not to exceed $15,000, if the injured
Theburden of proof is on the employer to establish not only the fact of intoxicatia@mployeeis a minor of permit age or older and at the time of the

butalso a causal connection between the condition and the injury or accident. H ; ; ;
BeverageCorporation VDILHR, 49 Wis. 2d 233181 N.W2d 418(1970). #fUry is employed, required, Sefed, or permitted to work at foe

This section and s. 102.57 may be applicable in the same case if the neg}igengé'b'ted employment.
boththe employer and employee are causes of the employge’y. Milwaukee (d) An amount equa| to double the amount recoverable by the

: ) 00 YIS o9 TN ; : - injured employee, but not to excee , L e injure

Forgev. DILHR, 66 Ws. 2d 428225 N.W2d 476(1975) j d pI y but tt d $15,000, if th j d
Whethera traveling employeg'multiple drinks at a tavern was a deviation was . : ; L

irrelevantwhen the employee was injured while engaged in adateeasonably nee €Mployeeis a minor under permége and is illegally employed.

essaryto living. Under this section, intoxication does not defeat a wirksamnoe (5) (a) A permit or certificate of age that is unlawfully issued

pensatiorclaim but only decreases the benefits. Heritage Mutual Insurance Co, Vv Y g . 4

Larsen 2001 WI 30 242 Ws. 2d 47 624 N.W2d 129 98-3577. by an oflcer specified in ch103, or that isunlawfully altered after

issuancewithout fraud on the part of the employshall be coce

102.59 Preexisting disability , indemnity . (1) Subjectto  Sidereda permit for purposes of this section.

any certificate filed under 402.65 (4) if at the time of injury an (b) If the employer is misled in employirggminor illegally

employeehas permanent disability thattihad resulted from that becauseof fraudulent written evidence of age presented by the

injury would have entitled the employee to indemnity for 20fhinor, theemployer is not required to pay the amounts specified

weeksand if as a result of that injury the employee indurther in sub.(1m).

it in any place of employment or at any employment in or for
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(7) Thissection does not apply to a person selling or distebgitherthe employes ability to provide suitable employment or a
ing newspapers or magazines on the street or frmmse to house vocationalrehabilitation counsel@r ability to recommend a reba
if the agency or publisher for whom the perselfs or distributes bilitative training program. If the employer and employee cannot
newspapersr magazines establishes bfirafative proof that at resolvethe dispute within 30 days after the employee receives the
thetime of the injury the person was not employed with the actuehployer'sreport and documentation, tamployer or employee
or constructive knowledge of the agency or publisher may request a hearing before the division to deternire

(8) This section does not apply to liability arising under s£mployee'swork restrictions. Whin 30 days after thdivision
102.06unless the employer sought to be gearknew or should determineshe employes work restrictions, the employshall
haveknown that the minor waliegally employed by the contrez Provideto the employeén writing an ofer of suitable emploge

tor or subcontractor mentor a statement that the employer has no suiahf@oyment
History: 1975 c. 14%.57; 1975 c. 1991977 ¢. 29195 2005 a. 1722009 a. 206 for the employee.
2015a. 1802017 a. 1. (Im) (a) If the department has determined under gltthat

. I . an employee is eligible for vocational rehabilitation services
102.61 Indemnity under rehabilitation law . (1) Subject ndeQ% JSC701t07997b but that the department cannot provide
to subs(1g) and(1m), an employee who is entitled to receive anamse services for tremployee, the employee may select a private
has received compensation under this chaptet who is entitled epgapilitationcounselor certified by the department to determine
to and is receiving instruction und@® USC 701to 797h @s \yhetherthe employee can return fo suitable employment without
administered by the state which the employee resides or inenapjijitative training and, if that counselor determithesrehae
which the employee resided at the time of becoming phys'ca[l;Ylitative training is necessarto develop a rehabilitative training

disabled shall, in additiorto other indemnitybe paid the actual hrogramto restore as nearly as possible the employee to hr or
andnecessary costs tfition, fees, books, and travel required fOBreinjury earning capacity and potential.

the employees rehabilitation training program and, if the . .
employeereceives that instruction elsewhéhan at the place of . (0) .N%m;'thsﬁnd'zg 1%8‘21'03 (4)an employee Whor?ebc_}llate.of
residencethe actual and necessary cadtsnaintenance, during injury 1S betoreiiay =, » may receive private rehabilitative

rehabilitation,subject to the conditions and limitations Speciﬂe&ounsellngand rehabllltgtlve ”"’“”'”9 under péa).
in sub.(1r). The costs of travel undthis subsection shall be paid (¢) The employer or insurancarrier shall pay the reasonable

atthe same rate as is provided for swffcers and employees COStof any services provided for an employee by a private rehabi
unders.20.916 (8) litation counselor under pgra) and, subject to the conditions and

; . : limitations specified in sub(1r) (a)to(c) and by ruleif the private
a 0
em(llg) rr(wae)ntthatt ?;Swistﬁﬁlsgﬁtg)rﬂ’ |Osg%)é$m§22m%er£tre$$ habilitationcounselor determines thaghabilitative training is
tion% %/hat the employee has ?hey necessary physical capa Lp&;essaryl;he reasonable cost of the rehabilitative trainingopro
knoviecige ansierabl ki, and abilty (0 perorm, and i en CommEnded by that counseanchuding the cost of
paysnot less than 90 percent of the employgeinjuryaverage provided for state dicers and employees under2).916(8).

vr;%?g%%aegg}neTgegéthraetine_lzr:plg\yl/gaenl emwpegtla)I/(SI 9v(3apeerggr;ts%r Notwithstandingthat the departmemtr the division may autloe
constitutesuitat?le %m Iloo mJentyif an gf the foll)cl)wing aoplv: Hze under s102.43 (5) (b rehabilitative training program that

Ip ymel v 9 apply- lastslonger than 80 weeks, a rehabilitative training program that
L (;I’he emf"’g";‘]’ E[a?hucatlor}, training, or employment e‘?Pela}stSSO weeks or less is presumed to be reasonable.
riencedemonstratemat the employee IS on a career or vocationa (d) If anemployee receives services from a private rehadgilita
path, the employee average weekly wage on the date of INU¥on counselor under pafa) and later receives similar services

doesnot reflect the average weekly wage that the employee r . .
; the department under sy(th) without theprior approval of
sonablycould have been expected to earn in the demonstr ﬁégmployer or insurance carrighe employeor insurance cae

careeror vocational path, and the permanent work restrictiola, i’ ot jiablefor temporary disability benefits under€2.43
causedy the injury impede t_he employeibility to pursue the (5) (b) or for tuition, fee, book, travel, and maintenancé costs
demonstrategareer or vocational path. . undersub.(1) that exceed what the employer or insurance carrier
2. The employee was performing part-time employment &joyld have beetliable for under the rehabilitative training peo
the time of the injury theemployees average weekly wage for gramdeveloped by the private rehabilitation counselor
compensatiopurposes is calculated unded82.11 (1) (f) 1.or (e) Nothing in this subsection preventseanployer or inswe

2;} arnd that lz(alvevrvage \;veretlély Wi?%rﬁxceﬁ]d? thrﬁ enrppk)g(acQSs ancecarrier fromproviding an employee with the services of agori
averageveekly wage for the part-time employment. vaterehabilitation counselor or witlehabilitative training under

(b) If an employer dérs an employee suitable employment asyp (3) before the departmentakes its determination under par
providedin par (c), the employer or the employsiinsurance cee ().

rier is not liablefor temporary disability benefits underl€2.43 (f) The de P

e i partment shall promulgate rules establishing pgoce
(5) (b) ordfor thebclost IOf thlt_lgrljieefs, books, travtgl, anddmaﬁe duresand requirements for the private rehabilitatamunseling
nanceunder sub(1). Ineligibility for compensation under this o, enapilitative training process under this subsection. Those

paragraptdoesnot preclude an employee from receiving \®cg, ;o< shall include rules specifyi :
" > - - pecifying the procedure aaguiree
tional rehabilitation services und@9 USC 701to 797bif the ~ \onietor certification of private rehabilitation counselors.

department determines that the employee is eligible to receive . . .
thoseservices. (1r) An employee who receives a course of instruction or

(c) On receiving notice that he she is eligible to receive otherrehabilitative training under sufl) or (1m)is subject to the

vocationalrehabilitation services und® USC 701to 7973 an following conditions and limitations: . .
employeeshall provide the employevith a written report from . (2) The employee must undertake #wurse of instruction
a physician, chiropractopsychologist, or podiatrist stating theVithin 60 days from the date when t@ployee has siitiently
employee'spermanent work restrictions. itvn 60 daysafter ecoveredrom the injury to permit sdoing, or as soon thereafter
receivingthat report, the employer shall provide to the employé@sthe oficer or agenciaving chage of the instruction shall pre

in writing an ofer of suitable employment, a statement that th&d® OPportunity for the rehabilitation. o o
employerhas nosuitable employment for the employee, or a (0) The employee must continue in rehabilitation training with
reportfrom a physician, chiropractgpsychologist, or podiatrist Suchreasonable regularity as health and situation will permit.
showingthat the permanent work restrictions provided by the (¢) The employee may not hatikee costs of tuition, fees,
employee'spractitioner are in disputend documentation shae/ books,travel, and maintenance paid under gtpor the costs of
ing that the diference in work restrictionsould materially &ect  private rehabilitation counseling and rehabilitative trainjrejd
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undersub.(1m) on account of training for a period in exces8®f basis,subject to approval by the department or the divisiothelf
weeksin all, except as provided in 502.43 (5) (b) personsentitled tocompensation on the basis of total dependency

(2) Thedivision, the commission, and the courts sHatiece unders. 102.51 (1)compromise their claim, payments under s.
minethe rights and liabilities of the parties under this section #2.49(5) (a) shall becompromised on the same proportional
like manner and with like &fct as thalivision, the commission, basis.
andthe courts determine other issues under this chafitdetepe (2) Upon request of the departmenf administration, the
minationunderthis subsection may include a determination basettorneygeneral shall appear on behalf of the state in proceedings
on the evidence regarding the cost or scope of the seioces uponclaims for compensation against tate. Except as p®
vided by a private rehabilitation counselor under €dim) (a)or videdin s.102.65 (3)the department of justice shall represhat
the cost or reasonableness of a rehabilitative training prograiferestsof the state in proceedings undet82.44 (1) 102.49
developedunder sub(1m) (a) 102.59 102.6Q or 102.66 The department of justice may cam

(3) Nothingin this section prevents an employeirsurance promiseclaims in those proceedings, but the compromises are
carrierfrom providing an employee with the services pfiaate subjectto review by the department or thi#vision. Costs
rehabilitation counselor or with rehabilitative training if theincurredby thedepartment of justice in prosecuting or defending
employeevoluntarily accepts those services or that training. any claim forpayment into or out of the work injury supplemental

History: 1975 c. 1471985 a. 83135 1993 a. 3701995 a. 28537459126 (19)  benefitfund under s102.65 including expert witness and witness
9120(4)? 1997 a. 3112 2001 a. 372005 a. 1722011 a. 1832015 a. 55 feesbut not including attorney fees attorney travel expenses for
ross-reference: See also DWD 80.49 Wis. adm. code. . " . X
Underss. 102.42 (9) (a), 102.43 (5), and 102.61, the department may extead tgﬁrwqe_sperformed under this sgbsecnon, shall be pald from the
porary disability, travel expense, anaintenance costs beyond 40 weeks if addiwOrk injury supplemental benefit fund.

?82ﬂggn{ggés);lwarranted. Beloit Corp. State, 152 Ws. 2d 579449 N.W2d 299 (3) In any action to review an order or award of the coroenis

The provisions of this section encompass formalized courses of instruction 0PN, &nd upon any appeal therein to the coue_lm)feals, the atto
Johnson vLIRC, 177 Wss. 2d 736503 N.W2d 1(Ct. App. 1993). neygeneral shall appean behalf of the commission, whether any

Nothing in sub. (1g) or ch. 102 provides that an injured employebedanied H
vocationalrehabilitation benefitashen he or she isfefed suitable employment after otherparty defendant shalie represented or not, except that in

aninjury and is subsequently fired for justuse. Oshkosh CorporatiarliRC, 2011 actionsbroughtby the state the governor shall appoint an attorney
WI App 42 332 Ws. 2d 261796 N.Wad 217 10-1219. to appear on behalf of the commission.

History: 1975 c. 1471977 c. 18%.134; 1977 c¢. 1951979 c. 10s.60 (11); 1981
102.62 Primary and secondary liability; unchange ce c.20 1983 a. 981995 a. 2%s.3745g 9130 (4) 1997 a. 32007 a. 1852009 a. 28
able. ‘In case of liability under 402.570r 102.6Q the liability ZOélng- (lsi)ssdigisn; ?essult in providing public counsel for a private party litigant,
of th_e employer shall qarlmary and f[he “ab”'ty of the Insuram_:e_becauseﬂowhere does the sta?ute mal?egtterney general the glaimzmgttorney ’
carrier shall be secondarif proceedings are had before the @ivibutexpressly states that the attorney gerstrall appear on behalf of the department.

sion for the recovery of that liabilitthe division shall set forth in Hunterv. DILHR, 64 Ws. 2d 97218 N.w2d 314(1974).

its award the amount and order of liability as provided in thigesec . .

tion. Execution shall not be issued against the insurance car€g-65 Work injury supplemental benefit fund. (1) ~ The

to satisfy any judgment covering that liabilitytil execution has Moneys payable thestate treasury under 4€2.35 (1)102.47

first been issued against the employer and has been returh@d-49 102.59 and102.6Q together with all accrued interest on

unsatisfiedas to any part of that liabilityAny provision in any thosemoneys, and all interest payments received und€2s75

insurancepolicy undertaking to guarantee primary liability or td2). shall constitute a separate nonlapsible fund designated as the

avoid secondary liability for a liability under $02.570r 102.60 Work injury supplemental benefit fund. Moneys in the fund may

is void. If the employer has been adjudged bankrupt or has m&gexpended only as provided in29.445 (1) (tand may not be

anassignment for thbenefit of creditors, if the employesther usedfor any other purpose of the state.

thanan individual, has gone out of business or has been dissolved2) For proper administration of the moneys available in the

or if the employer is a corporation and its charter has beea féund the department shall by ordset aside in the state treasury

feited or revoked, the insurer shall be liable for the paymetftadf suitablereserves tacarry to maturity the liability for benefits

liability without judgment or execution agairise employerbut  underss.102.44 102.49 102.59and102.66 Such moneys shall

without altering the primary liability of the employer beinvested by the investment boandaccordance with £5.14
History: 2005 a. 1722015 a. 55 (5).

(3) Thedepartment of workforce development may retain the
102.63 Refunds by state. Wheneverthe department shall yo00mentof administration to process, investigate, qray
certify to the secretary of administration tlextcess payment hasCIaimS under $s102.44 (1) 102.49 102.59 and 102.66 If
beenmade under 4.02.590r under s102.49(5) either because ; . . ] '
of mistake or otherwisethe secretary of administration Sha”retalnedby the department of workforce development, the depart
o > Y ‘mentof administration may compromise a claim processetidty
within 5 days after receipt of such certificate draw an order agaif : ; :
; - - artmentbut a compromise made by that department is subject
the fund in the state treasury into which such excess was Pg :
; X ; review by the department of workforce development or the
reimbursingsuch payor of such excepayment, together with . .~
interestactually earned thereon if the excess payment has beer%’ﬁsmni The department of w_orkforce d_evelopment shall pay f(_)r
; the services retained under this subsection from the appropriation
depositfor at least 6 months. tunder $20 445 (1) (£
History: 1981 c. 922003 a. 33 accountunder s20.445 (1) (§ _
(4) The secretary shall monitor the cash balance in, and
102.64 Attorney general shall represent state and incurred losses to, the work injury supplemental benefit fund
commission. (1) Upon requestof the department of adnade using generally accepted actuarial principles. If geeretary
istration,a representative of the department of justice shalleepgeterminesthat theexpected ultimate losses to the work injury
sentthe state in cases involving payment intoout of the state supplementabenefit fund on known claims exceed 85 percent of
treasuryunder $20.865 (1) (fm) (kr), or (ur) or 102.29 The thecash balance in that fund, the secretary shall consult with the
departmeniof justice, after giving notice to the departmeft councilon workefrs compensation. If the secretaafter consute
administrationmay compromise the amount of those paymenisg with the council on workés compensation, determines that
but such compromises shall be subject to review by the depdhereis a reasonable likelihood that the cash balance in the work
mentor the division. If the spouse or domestic partner under ¢hjury supplemental benefit fund may become inadequate to fund
770 of the deceased employee compromtsissor her claim for all claims under s402.49102.59 and102.66 the secretary shall
aprimary death benefit, the claim of the children of the employéie with the secretary of administration a certificate attesting that
unders. 102.49shall be compromised on the same proportiontiie cash balance in that fund is likely to become inadequétedo

2015-16 Wisconsin Statutes updated through 2017 W is. Act 367 and all Supreme Court and Controlled Substances Board
Orders effective on or before October 15, 2018. Published and certified under s. 35.18. Changes ef fective after October 15, 2018
are designated by NOTES. (Published 10-15-18)



Updated2015-16 Ws. Stats. Published and certified under s. 35.18. October 15, 2018.

49 Updated 15-16 Wis. Stats. WORKER'S COMPENSA TION 102.80

all claims under s402.49102.59 and102.66and specifying one the preceding calendar yeanther than for increased, double, or
of the following: treble compensation, bore to the total indemrpid in cases

(a) That payment of those claims will be made as provided @#psedthe previous calendar year unties chapter by all carriers,
aschedule that the department shall promulgate by rule. otherthan for increased, double, or treble compensation.

(b) A date after which payment of those claims will be reduced. (b) The maximum amount that the department ralject

(c) A date aftewhich no new claims under those provision§nder par(a) in a calendaryear is $5,000,000. If the amount
will be paid. determined collectible under par(a) in a calendar year is

History: 1975 c. 1471977 c. 291981 c. 26,2202 (28) (8)1983 a. 9831, 1989 $5,000,0000r less, the department shall collect that amount. If the
a.64,1991 a. 1741995 a. 17, 2005 a. 1722007 a. 1852011 a. 1832015 a. 55 amountdetermined collectible under p&a) in a calendayear

) . . exceeds $5,000,000, the department shall collect $5,000,000 in

102.66 Payment of certain barred claims. (1)  Subjectto  the year in which the determination is made and, subjetieto
any certificate filedunder s102.65 (4) if there is an otherwise maximumamount collectible of $5,000,000 per calendar year
meritorious claim for occupational disease, or for a traumatignallcollect the excess in the nexdlendar year or in subsequent
injury describedn s.102.17 (4)in which the date of injury or calendaryears until that excess is collected in full.
deathor last payment of compensation, other than for treatment(c) This subsection does rapply to claims for reimbursement

or burial expenses, is before April 1, 2006, and if the claim | ) - -
barredsolely by the statute of limitations undei62.17 (4) the E?;gﬁ:;looczéjf O(rll)o(rcgf%;?rfgjnpup;?;n 1e né?)lltéeneﬁts paid for iof

departmenbr the division mayin lieu of workets compensation
benefits,direct payment from the work injury supplemental lnene (1M) Themoneys collected under sufi, and(1g) and under

fit fund under s102.650f such compensation and such medic&S-102.28 (2)and102.31 (7) together with all accrueiiterest,
expensess would otherwise be due, based on the ddtguof, shall cgnstltute a separate nonlapsible futesignated as the

to or on behalf of the injureemployee. The benefits shall be supVorker's compensation operations fund. Moneys in the fund may
plementalto the extent of compensation liabilitg any disability P€€xpended only as provided in 86.427 (1) (rajpnd20.445(1)

or medical benefits payable from any group insurance polic%a)n (rb), and(rp) and may not be used for any other purpose of
whosepremium is paid in whole or in part by any employer hestate.

underany federal insurance or benefit program providiisgbibe (2) Thedepartment shall require each licensed woskeonoe

ity or medical benefits. Death benefits payable under any sug#nsationinsurance carrieand employer exempted under s.
grouppolicy do not limit the benefits payahl|der this section. 102.28(2) (b)or (bm) from the duty to insure under®2.28 (2)

(2) In the case of occupational disease, or of a traummiy ~ (2) to make the payments required under ¢lipfor each fiscal
describedn s.102.17 (4)in which the date of injury or deatlh ~Yearon such dates as the department prescribes. The department
lastpayment of compensation, other than for treatment for burfdlall also require each licensewrkers compensation insurance
expensesis before April 1,2006, appropriate benefits may becarrierto make the payments required under gli) for each fise
awardedrom the work injury supplemental bendtind when the Calyear on those dates. Each such payment shall be a sum equal
statusor existence of the emp|0yer or its insurance cacdenot toa proportlone_lte share of the annual C_OStS and expenses assessed
be determined or when there is otherwise no adeqeatedy Uponeach carrier and employer as estimated bylépartment.
subjectto the limitations contained in sufd). Interestshall accrue on amounts not paid within 30 days after the

History: 1975 c. 1471979 c. 2782001 a. 372005 a. 1722011 a. 1832015 a. dateprescribed by thdepartment under this subsection at the rate
55. of 1 percent per month. All interest payments received under this
Cross-reference: See also DWD 80.06 Wis. adm. code.. - _subsectionshall bedeposited in the fund established under s.

This sectionauthorizes the award of benefits for otherwise meritorious clamT
barredby the statute of limitations infett at the time the claim arose. State v 02.65

DIWhFéhgoéi::ls)iezddvigsz?tyﬁygiizesi(l;?r:g permanent total disability benefj (4) Fromthe appropriation under 20.445 (1)ra) the depace
underthis section, but failed to do so before dying of causes unrelated to a campeﬁigntSha” allocate the amounts that it collects in application fees

ble injury, a surviving dependent may not claim the disability benegitate vLIRC, ~ from employers applying for exemption underl82.28 (2) (b)
136Wis. 2d 281401 N.W2d 578(1987). andthe annual amourhat it collects from employers that have
beenexempted under $02.28 (2) (bYo fund the activities of the

102.75 Administrative expenses. (1) The department ;
shall assess upon and collect from eticensed workes conoe gslppall(r)t)r);?;l.tmder $102.28 (2) (band(c) with respect to those

pensationinsurance carrier and from each employer exempted,igiory. 1975 ¢. 391975 c. 14%.54 1977 c. 195418 1981 c. 2092, 1987 a.

unders. 102.28 (2)(b) or (bm) from the duty to carry insurance27; 1991 a. 851995 a. 17; 2005 a. 1722009 a. 2062013 a. 202015 a. 55180,

unders.102.28 (2) (a}he proportion of totatosts and expenses Cross-reference: See also DWD 80.3§ Wis. adm. code.

incurredby the council on worké compensatiofor travel and

researchand bythe department, the division, and the commissici02.80 Uninsured employers fund. (1) Thereis estaloe

in the administration of thishapter for the current fiscal yeplus lisheda separate, nonlapsible trust fund designated asninee

any deficiencies in collections and anticipated césts the pree  suredemployers fund consisting of all the following:

vious fiscal yeay that the total indemnity paid or payable under (a) Amounts collected from uninsured employers under s.

this chapter by each such carrier and exempt employer in ierker02.82

compensatiorases initially closed durirthe preceding calendar () Uninsured employer surchyas collected under $02.85

year, other than for increased, double, or treble compensati R).

boreto the total indemnity paid in cases closed the predalesoe

daryear under this chapter by all carriers and exempt employeéﬁ‘(dl)o éAergjonudnetrssi%llze%tfdArrong employees or dependents of

other than for increased, doubler treble compensation. The ploy - ) (&) .

councilon workets compensation, the division, and the conamis (€) All moneys received by the department for the uninsured

sion shall annually certify angosts and expenses for worker €mployers fund from any other source.

compensatiomctivities to the department at such time as theesec (f) Amounts transferred to the uninsured employers fund from

retaryrequires. the appropriation account under29.445 (1) (raps provided in
(1g) (a) Subject tgar (b), the department shall collect froms-102.81 (1) (c)

eachlicensed workés compensation carrier the proportion (Im) The moneys collected or received under siib),

reimbursemenépproved byhe department underi2.44 (1) (c) togetherwith all accrued interest, shall constitute a separatesnon

1. for supplemental benefits paid in the year before the previdagsible fund designated as the uninsured employers fundceMon

yearthat the total indemnity paid or payable under this chéygter eysin the fund may be expended only as provided 202145 (1)

the carrier in workes compensation casistially closed during (sm)and may not be used for any other purpose of the state.
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(3) (a) If the cash balance in the uninsured employers furtlde departmens reinsurer shall pay to or on behaffthe injured
equalsor exceeds $4,000,000, the secretary shall consult #maployeeor to the employes'dependents an amount equal to the
councilon workefs compensation within 45 days after tbash compensatiorowed them by the uninsured employer under this
balanceequals orexceeds $4,000,000. The secretary may filthapterexcept penaltieand interest due under $02.16 (3)
with the secretary of administration, within 15 days after comesult02.18(1) (b) 3.and(bp), 102.22 (1) 102.35 (3) 102.57 and
ing the council on workés compensation, a certificate attestind02.60
thatthe cash balance in the uninsured employers fund equals O(b) The department shall make the payments requiner
exceeds$4,000,000. par. (a) from the uninsured employers fund, except that if the

(ag) The secretary shall monitdthe cash balance in, anddepartmenhas obtained reinsurance under §@pand isunable
incurredlosses to, the uninsured employers fund using generaiymake those payments from the uninsured employers fo@d,
acceptedactuarial principles. If the secretary determines that thlepartment'seinsurer shall make those payments accortiing
expectedultimate losses to the uninsured employers fond theterms of the contract of reinsurance.

suredemployers fund, the secretary shall consult with the coungil $1.000,000 from the uninsured employers fund in the first
onworkers compensation. If the secretaafter consulting with jnstance. If the claim is not covered by excess or stop-lossaein
the council on worke's compensation, determines that there isqranceaunder sub(2), the secretary aidministration shall trans
reasonablelikelihood that the cash balance in the uninsuregr from the appropriation account unde26.445 (1) (rajo the
employersfund may become inadequate to fund all claims undgpinsuredemployers fund as provided in sub@s.and 3. an
5.102.81 (1) the secretary shall file with the secretary of adranigy untequal to the amount by which payments from the anin
tration a certlflcate_attestlng that the cash balance in the uninswgebdemployers fund on the ciaim are in excess of $1,000,000.
employer'sfundis likely to become inadequate to fund all claims 2. Eachcalendar year the department shall file with the secre

gg?;lrssﬁnlg(ezr'iié%)gf?liﬁilﬁctl)fgmgig date after which no nev\’ary of administrationa certificate setting forth the number of
) ' paid.” claimsin excess of $1,000,000 in theeceding year paid from the
(am) If the secretary files the certificate under. ), the ninsyredemployers fund, thpayments made from the uninsured
departmentmay expend the moneys in the uninsured employe&tg,pjoyersund on each such claim in the preceding yaad the
fund, beginning on the first day of the first Jufter the secretary 4a| payments made from the uninsured employers fund on all
files that certificate, to make payments undelG2.81 (1)to g ch claims and, based on that information, the secretary of
employeesof uninsured employers and to obtaieinsurance ,gministrationshall determine the amount to be transferred under
unders.102.81 (2) subd.1. in that calendar year

(b) If the secretary does not file the certificate under(pgar 3. The maximum amouribat the secretary of administration
the department may not expend the moneys inuhimsured yay transfer under subd. in acalendar year is $500,000. If the
employersfund. - B amountdetermined under sub2.is $500,000 or less, the sexe

~ (c) If, after filing the certificate under pdg), the secretary tary of administration shall transfer the amount determined under
files the certificate under pgag), the department may expend thesubd. 2. If the amount determined under sulid. exceeds
moneysin the uninsured employers fund only to make payments00,000the secretary of administration shall tranf60,000
unders. 102.81 (1)to employees ofininsured employers on in the calendayear in which the determination is made andgsub
claims madebefore the date specified in that certificate and fgct to the maximum transfer amount $600,000 per calendar
obtainreinsurance under $02.81 (2)for the payment ofhose year,shalltransfer that excess in the next calendar year or mesub
claims. sequentalendar years until that excess is transferred in full.

(4) (a) If an uninsured employer who owes to the department (2) The department may retain an insurance carrier or @sur
anyamount under 402.820r102.85 (4)transfers his or her busi ance service ganization to process, investigate and pay claims
nessassets or activitieshe transferee is liable for the amountgnderthis sectiorand may obtain excess or stop-loss reinsurance
owedby the uninsured employer undef.62.82or 102.85 (4)f  with an insurance carrier authorized to do business in this state in
the department determines that all of the following condit@mes anamount that the secretary determiisasecessary for the sound
satisfied: operationof the uninsured employefend. In cases involving

1. At the time of the transfethe uninsured employer atfie  disputedclaims, the department may retain an attorney to cepre
transfereare owned ocontrolled in whole or in substantial part,sentthe interests of the uninsurednhployers fund and to make
eitherdirectly or indirectlyby the same interest or interestéthce appearances on behalf of the uninsured employersifupcboe
out limitation by reason of enumeration, it is presunugdess ceedingsunder ss102.16t0102.29 Sectior20.930and all prowe
shownto the contrary that the 2same interest or interests® includsiensof subchlV of ch. 16 except s16.753 do not apply to an
the spouse, child or parent of the individual who ownedmre attorneyhired under this subsection. The ¢jear for the services
trolled the business, or any combination of more thra@ of them.  retainedunder this subsection shall be pfmn the appropriation

2. The transferee has continued or resumed the business ofithgers. 20.445 (1) (rp) The cost of any reinsuranogtained
uninsuredemployer either inthe same establishment or ekseunderthis subsection shall be paid from the appropriation under
where; or the transferee has employsdbstantially the same s.20.445 (1) (sm)
employeesas those the uninsured employer had employed irecon (3) An injured employee of an uninsured employer ordnis
nectionwith the business assets or activities transferred. her dependents may attempt to recover from the uninsured

(b) The department may collect frontransferee described in employer,or a 3rd party under 402.29 while receiving or
par.(a) an amount owed under®02.820r 102.85 (4)usingthe attemptingto receive payment under sifh).
proceduresspecified in $s102.83 102.835and102.87and the (4) An injured employee, or the dependent of an injured
preferencespecified in s102.84in the same manner as the deqnﬂr@mpmyeeywho received one or more payments under €Lip.

mentmay collect from an uninsured employer shalldo all of the following:
20075 TEBO0LE A Bs T e GRSSS A& SHEVIS A, S55A005 A e (a) If the employee or dependent begins an action to recover

compensatiorirom the employes'employeor a 3rd party liable
102.81 Compensation for injured employee of unin ce unders.102.29 provide tothe department a copy of all papers
sured employer. (1) (a) If an employee of an uninsuredfiled by any party in the action.
employer,otherthan an employee who is eligible to receive edter (b) If the employee or dependent receives compensation from
native benefits under $02.28 (3) sufers an injury for which the theemployees employer or a 3rd party liable undet82.29 pay
uninsuredemployer is liable under $02.03 the department or to the department the lesser of the following:
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1. The amount after attorney fees and costs that the emplopeakeror by a person whom a reasonable person would believe is
or dependent received under s(ib. aninsurance agent or insurance broker
2. The amount after attorney fees and costs that the employe¢b) The payment owed under péa) or (ag)is due within30
or dependent received from the employer or 3rd party daysafterthe date on which the employer is notified. Interest shall
(5) The department of justice may bring an action to colle@ccrueon amounts not paid when due at the rate of 1 percent per
the payment under sul4). month.

(6) (@) Subject to parb), an employee, a dependent of an (c) The department of justice,df the department of jUSt.ice
employeean uninsured employea 3rdparty who is liable under consentsthe department of workforce development may bring an
s.102.290r the department may enter into an agreement to sefifdionin circuit court to recover payments and interest owed to the

liabilities under this chapter departmenbf workforce development under this section.
(b) A settlement under p4a) is void without the departmest’ ~ (3) (2) When an employee dies as a result of an injury for
written approval. which anuninsured employer is liable under192.03 the unime

(7) This section first applies to injuries occurring on the firdtUrédemployer shall pay $1,000 to the department.
day of the first July beginning after the day that the secretary files (0) The payment under pga)is in addition to any benefits or
a certificateunder s102.80 (3) (a)except that if the secretary filesothercompensation paid to an employee or survigorthie work
acertificate under £02.80 (3) (agjhis section doesot apply to injury supplemental benefit fund under $62.46to 102.51
claimsfiled on or after the date specified in that certificate. History: 1989 a. 64359 1991 a. 851993 a. 811995 a. 25.9130 (4) 1997 a.

History: 1989 a. 641995 a. 17, 2003 a. 1442005 a. 172253 410, 2007 a. 97 - o0 2003 & 1442009 a. 206
2009a. 206 2015 a. 55180 . .
Cross-reference: See also DWD 80.62 Wis. adm. code. 102.83 Collection of uninsured employer payments.

ﬁgctionlot%w (1) (bp) doeslr;gbvetrt? tge cor;ducttoftqe Depﬂme&ggﬁgem) (@ 1. If anuninsured employer or any individual who is
enddocs not miose iy penaly on e depariment o s sgent for bbruict | jgund personally iable under SUS) fails to payto the depace
the exclusive remedy for the béaith conduct of an employer or an insurance carrieflieéntany amount owed to the department und&08.82and no
e ki 1 o e SaepE e ercovcain. b o e proceedingfor review is pending, the departmentiany authce
the Department and its ggent fromgpaying an émployee%he étatutory penaﬁies gﬁgd'representatlve may issaewarrant directed to the clerk of
interesimposed on an employer or an insurance carrier for their misdeeds;hat _CII’CUII court for any county of the state.
. () (2 exerps the departmentor s agent rom labity for s bad At 3. The clerk of circuit court shall enter in the judgmand
39,300 Ws. 2d 92729 N.W2d 712 04-2588, lien docketthe name of the uninsured employer or the individual
mentionedn the warrant and th@mount of the payments, inter
102.82 Uninsured employer payments. (1) Exceptas est,costs, and other fees for which the warrant is issued and the
providedin sub.(2) (ar) an uninsured employer shall reimburselatewhen the warrant is entered.
the department for any payment made undé02.81 (1)o or on 3. A warrant entered under suldshall be considered in all
behalfof anemployee of the uninsured employer or to an entployespectsas a final judgment constituting a perfected lien on the
ee'sdependents and for any expenses paid by the departmenight, title, and interest of the uninsured employer or the individual
administeringthe claim of the employee or dependeméss in all of that persors real and personal property located in the
amountsrepaid by the employee dependents under¥02.81 (4)  countywhere the warrant is entered. Tiea is efective when the
(b). The reimbursement owed under this subsedsiolue within - departmenissues the warrant under sutidand shall continue
30 days after the date on which the department notifies theunifmtil the amount owed, including interest, costs, and other fees to
suredemployer that the reimbursement is owed. Interest shgk date of payment, is paid.
accrueon amounts not paid when due at the rate of 1 percent per 4 - afer thewarrant is entered in the judgment and lien docket,
month. the department oany authorized representative may file ancexe
(2) (a) Except as provided in patag), (am)and(ar), all unirce  cutionwith the clerk of circuit court for filing by the clerk of cér
suredemployers shall pay to the department the greater of tee f@lit court with the sherifof any county whereeal or personal
lowing: property of the uninsured employer the individual is found,
1. Twice the amount determined by the department to equaimmandinghe sherif to levy upon and sell sfifient real and
what the uninsured employer would have paid during periodspsfrsonaproperty of the uninsured employer or the individual to
illegal nonpayment for worké&s compensatioimsurance in the paythe amount stated in the warrant in the same manner as upon
preceding3-year periodbased on the employsrpayroll in the anexecution against property issued upon the judgment of a court
preceding3 years. of record, and teeturn the warrant to the department and pay to
2. Seven hundred and fifty dollars. it the money collected by virtue of the warrant within 60 days after

(ag) An uninsured employer who is liable to ttiepartment receiptof the Warranlt. .
underpar (a) 2 sha” pay to the department’ in |ieu of the payment (b) The Clerk Of CII‘(_:UItourt Sha” _accept and enter the warrant
requiredunder par(a) 2, $100 per day for eactlay that the in the judgment and lien docket without prepayment offasy
employeris uninsured if all of the following apply: butthe clerk of”czlrtcugacc:jurt shtall s%bmlt a_st%tgm%ntfof th(\a] proper
; ; ; e semiannually to the department coveringgbgods from Jame
1. The employer is uninsured for ! consecutlye days or leé%a'ryl to June30 and July 1 to December 31 unless fecint billoe
2. The employer has not previously been uninsured. ing period is agreed to between the clerk and the department. The
3. No injury for which the employer is liable unde82.03 feesshall then be paid by the department, but the fees provided by
hasoccurred during the period in which the employer is emirg 814.61 (5)or entering thevarrants shall be added to the amount
sured. of the warrant and collected from the uninsured employ#reor
(am) The department may waiemy payment owed under parindividual when satisfaction or release is presented for.entry
(a) by an uninsured employer if the department determines that thq2) The department may issue a warrant of like terms, force,
uninsuredemployer is subject to this chapter only because th@deffect to any employee or other agent of the departmgt,
uninsuredemployer haglected to become subject to this chaptehayfile a copy of the warrant with the clerk of circuit court of any
unders.102.05 (2)or 102.28 (2) countyin the state, anthereupon the clerk of circuit court shalli
(ar) The department may waive any paymaned under par enterthe warrant in the judgment and lien docket and the warrant
(a)or(ag)or sub(1) if the department determines that the soleereahallbecome a lien in theame manneand with the same force
sonfor the uninsured employarfailure to comply with s102.28 andeffect, as provided in sufil). In the executionf the warrant,
(2) is that the uninsured employer was a victim of fraud, misoepttbe employee or other agent shall have alptwveers conferred by
sentationor gross negligence by an insurance agent or insuratae upon a sherif but may not collect from the uninsured

2015-16 Wisconsin Statutes updated through 2017 W is. Act 367 and all Supreme Court and Controlled Substances Board
Orders effective on or before October 15, 2018. Published and certified under s. 35.18. Changes ef fective after October 15, 2018
are designated by NOTES. (Published 10-15-18)



Updated2015-16 WIs. Stats. Published and certified under s. 35.18. October 15, 2018.

102.83 WORKER'S COMPENSA TION Updated 15-16 Wis. Stats. 52

employeror theindividual any fee or chge for the execution of cally pursuant to a pensian retirement program, rents, proceeds
the warrant in excess of the actual expenses paid in the gerfofrinsurance and amounts paid pursuant to a contract.

manceof his or her duty (2) POWERSOFLEVY AND DISTRAINT. If any debtor who is liable

(3) If awarrantis returned nsétisfied in full, the department for anydebt fails to pay that debt after the department has made
shallhave the same remedies to enforce the amount dpeymr demandor payment, the department may collect that debt and the
ments, interest, costs, and other fees ash# department had expensesf the levy by levy upon any property belonging to the
recoveredudgment against the uninsured employer or thesindiebtor. If the value of any property that has been levied upon
vidual and an execution had been returned wholly or partialy underthis section is not sfifient to satisfythe claim of the depaxt
satisfied. ment,the department may levy upon aagditional property of

(4) Whenthe payments, interest, costs, and other feescepdbie debtor until the debt and expenses of the levy are fully paid.
fied in a warrant have been paid to the department, the departmer({3) DUTIES TO SURRENDER. Any person in possession of or
shallissue a satisfaction of the warrant and file it with the clerk obligatedwith respect to property or rights to property that issub
circuit court. The clerk of circuit court shall immediately enter thect to levy and upon which a levy has been made styptin
satisfactionof the judgment in the judgment and lien docket. Thdemandof the department, surrender the propertsigitts or dise
departmenshall send a copy of the satisfaction to the uninsuretiargethe obligation to the department, except that part of the
employer or the individual. propertyor rights which is, at the time of the demand, subject to

(5) Thedepartment, if it finds that the interests of the state winy Prior attachment or execution under any judicial process.
not be jeopardized, and upon sweamnditionsas it may exact, may  (4) FAILURE TO SURRENDER;ENFORCEMENTOF LEVY. (a) Any
issuea release of any warrant with respect to any real or persogi@btorwho fails to surrender any property or rights to property
propertyupon which the warrant is a lien or cloud upon title. Thiéatis subject to levyupon demand by the department, is subject
clerk of circuit court shall enter the release upon presentafionto proceedings to enforce the amount of the.levy
therelease to the clerk and payment offéeefor filing the release  (b) Any 3rd party who fails to surrender any property or rights
andthe release shall be conclusive proof that the lien or clotlproperty subject to leyyipon demand of the department, isosub
upon the title of the property covered by the release is extijectto proceedings to enforce the levihe 3rd party is ndiable
guished. to the department under this paragraph for ntoag 25 percent

(6) At any time after the filing of a warrant, the departmer@f the debt. The department shall serve a final demand as provided
may commence and maintain a garnishee action as providedusgersub.(13) on any 3rd partyho fails to surrender property
ch. 812 or may use the remedy of attachment as provided by &foceedingsnay not be initiated bthe department until 5 days
811 for actions to enforce a judgment. The place of trial of aiter service of the final demand. The department shall issue a
actionunder ch8110r 812 may be either in Dane County or thedeterminatiorunder s102.82to the 3rd party for the amount of
countywhere the debtor resides and may be changed from the the liability.
county in which the action sommenced, except upon consent of (c) When a 3rd party surrenders the property or rights to the
the parties. property on demand of the department or diggémthe obligee

(7) If the department issues erroneous warrant, the departtion to the department for which the levy is made, the 3rd party is
mentshall issue a notice of withdrawal of the warranthe clerk dischargedfrom any obligation ofliability to the debtor with
of circuit court for the county in which the warranfiled. The respecto theproperty or rights to the property arising from the
clerk shall void the warrant and any liens attached by it. surrenderor payment to the department.

(8) Any officer or director of an uninsured employer that is a (5) ACTIONSAGAINST THISSTATE. (a) If thedepartment has lew
corporation and any member or manager of an uninsurdgd upon propertyany person, other than the debtor whitaisle
employerthat is a limited liability company may be found indisd to pay the debt out of which the leayose, who claims an interest
ually and jointlyand severally liable for the payments, interestf) or lien on that propertyand who claims thahat property was
costsand other fees specified in a warrant under this sectionMfongfully levied upon may bring a civil action against the state
after proper proceedings for tellection of those amounts fromin the circuit courfor Dane County That action may be brought
the corporation or limited liability companys provided in this Whetheror not thatproperty has been surrendered to the depart
section,the corporation or limited liability company is unable ténent. The court may grant only the relief under. ga). No other
paythose amounts to the department. The personal liability of @tionto question the validity of or to restrain or enjoin a lbyy
officersand directors of a corporation or of the members andendhe department may be maintained.
agersof a limited liability company as provided in this subsection (b) In an action under p&g), if a levy would irreparably injure
is anindependent obligation, survives dissolution, geoization, rightsto property the court mayenjoin the enforcement of that
bankruptcyreceivership, assignment for the benefit of creditorksvy. If the court determines that the property has been wrongfully
judicially confirmed extension or composition, or any analogouavied upon, it may grant a judgment for the amount of money
situationof thecorporation or limited liability compangnd shall obtainedby levy.
be set forth in a determination or decision issued unded&82 (c) For purposes of an adjudication under this subsection, the

History: 1993 a. 811995 a. 17, 224, 1997 a. 3538, 2007 a. 185 determinationof the debt upon which the interest or lien of the

. departments based is conclusively presumed to be valid.
IantZHiSSSSSectIi_gr\:y for delinquent payments. (1)  DEFINITIONS. (6) DETERMINATION OF EXPENSES. The department shall deter
a o ) mineits costs and expenses to be paid in all cases of levy
(@) °Debt® means adellnqgent payment. L (7) Use oF PROCEEDS. (a) The department shall apply all
(ad) #Debtor® means an uninsured employer oiratividual - moneyobtained under this section first againstékpenses of the
found personally liable under $02.83 (8who owes the dep@& proceedingsnd then against the liability in respect to which the

menta debt. levy was made and any other liability owed to the department by
(d) @Levy® means all powers of distraint and seizure. the debtor
(e) @Payment® means a payment owed to the department unde(b) The department may refund or credit any amount left after
s.102.82and includes interest on that payment. the applications under paia), upon submission of a claim for a

() 2Property® includes all tangible and intangible person&gfundor credit and satisfactory proof of the clatmthe person
propertyand rights to that propertincluding compensatiopaid ~ €ntitledto that amount.
or payable for personal services, whether denominated as wage$8) RELEASE OF LEvY. The department may release the levy
salary,commission, bonus or otherwise, amounts paid pedgodiponall or part ofproperty levied upon to facilitate the collection
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of the liability or to grant relief from a wrongful leviut that (19) HearINGg. Any debtor who is subject to a lepyoceeding
releasedoes not prevent any later levy madeby the department may request a hearing und€2s17to

(9) WRONGFULLEVY. If the department determines that ppreview the levy proceeding. The hearing is limited to questions
erty has been wrongfully levied upon, the department may ret@nprior payment of the debt that the department is proceeding
the property at any time, or may return an amount of meqeyal  againstand mistaken identity of the debtdrhe levy is not stayed
to the amount of money levied upon. pendingthe hearing in any case in which propertysécured

(10) PRESERVATIONOF REMEDIES. The availability of the repe throughthe levy o
edy under this section does not abridge the right of the department20) CosTorLeEvY. Any 3rd party is entitled to a levy fee of
to pursue other remedies. $5 for each levy in any case where property is secured through the

(11) Evasion. Any person who removes, depositzonceals levy. The 3rd party shall deduct the fee from the proceeds of the

or aids in removing, depositing or concealay property upon > )
which a levy is authorizednder this section with intent to evade, fheic: 19932811995 17,1997 a. 187283 2001 a. 1092005 a. 4422007

or defeat the assessment or collection of any debt is guilty of

Classl felony and shall be liable to the state for tosts of pree 102.84 Preference of required payments.  Subjectto the

secution. federalbankruptcy laws, in the event of an uninsured empyer
(12) Norice BEFORELEVY. If no proceeding for review par dissolution reoganization, bankrupt¢yeceivershipassignment

mitted by law is pending, the department shall make a demand@b benefit of creditors, judicially confirmed extension proposal

the debtor for payment of the debt which is subject to levy and gioecomposition, or any analogous situation including the adaeinis

noticethat the department mayrsue legal action for collection tration of estates in circuit courts, the payments required of the

of the debtagainst the debtorThe department shall make theuninsuredemployer under 4.02.82shall have preference over all

demandior payment and give the notice at least 10 days prior¢imsof general creditors and shall paid next after the payment

thelevy, personally or by any type of mairvice which requires of preferred claims for wages.

asignature of acceptance, at the addregiseofiebtor as it appears History: 1993 a. 81

on the records of the department. The demand for payment . ) .

noticeshall include a statement of the amount of the debt, i(xisljc;&'85 Uninsured - employers; penalties. ~ (1) (a) An

ing costs and fees, and the name of the debtor who is liable for §fP!0yerwho fails to comply with s102.16 (3)or 102.28 (2)for

debt. The debtdss failure to accept or receive the notice does nﬁsthan 1 daysshall forfeit not less than $100 nor more than

preventthe department from makirige levy Notice prior to levy ' ) )

is not required fora subsequent levy on any debt of the same (P) An employer who fails to comply with $02.16 (3)or

debtorwithin one year after the dates#rvice of the original levy 102.28(2) for more tharl.0 days shall forfeit not less than $10 nor

(13) SERVICEOFLEVY. (a) The department shall serve the 'eV’gEr\ﬁittt%ag?loozolfgré%’}hlg%yz%n(%hmh the employer fails to@m

uponthedebtor and 3rd party by personal service or by any ty X 4 .
of mail service which requires a signature of acceptance. (2) An employer who is required to provide worleconee

; PR tionnsurance coverage under this chapter shall forfeit not
(b) Personal service shall be made upon an individual, otH¥"S& .
thana minor or incapacitated person, by delivering a copy of tfgeSthan $100 nor more than $1,000 if the employer doesginy

levy to the debtor o8rd party personally: by leaving a copy of thdhe following: _ _ _

levy at the debtos dwelling or usuaplace of abode with some (&) Gives false information about the coverage to his or her
personof suitable age and discretion residing there; by Ieavingghlﬂ"'pbyeesthe department or any other person who contracts with
copy of the levy athe business establishment of the debtor with€ employer and who requests evidence of woskeompense
anofficer or employee of the debtor; or by delivering a copy of tHn coverage in relation to that contract.

levy to an agent authorized by law to receive service of process.(b) Fails to notify a person who contracts with the employer

(c) The department representative who serves the levy sfitthe coverage has been canceled in relation to that contract.
certify service of process on the notice of levy form and the person(2m) The court may waive a forfeiture imposed under $iip.
servedshall acknowledge receipt of tigertification by signing or(2) if the court finds that the employer is subject to this chapter
anddating it. If service is made by mail, the return receipt is tlasly becausg¢he employer elected to become subject to thisahap

certificateof service of the levy terunder s102.05 (2)or 102.28 (2)
(d) The failure of a debtor or 3rd party to accept or recgive  (2p) Thecourt may waive a forfeiture imposeadder sub(1)
vice of the levy does not invalidate the levy or (2) if the court finds that the sole reason for the uninsured

(14) ANSWERBY 3RD PARTY. Within 20 days after the service €MPployer'sfailure to comply with s102.82 (2)is that the unice
of the levy upon a 3rd partihe 3rd party shall file an answer withsuredemployer was a victim of fraud, misrepresentation or gross
the department stating whether the 3rd party is in possession offggligenceby an insurance agent or insurance broker or byae per
obligatedwith respect to property or rights to property of th€°n whom a reasonable person would believe is an insurance
debtor,including a description of the property the rights to @gentor insurance broker
propertyandthe nature and dollar amount of any such obligation. (3) An employer who violates an order to cease operations
If the 3rd party is ainsurance companshe insurance company unders.102.28 (4)is guilty of a Class | felony
shallfile an answer with the department withindd&ys after the  (4) (a) If a court imposes a fine or forfeiture under su@i3.
service of the levy to(3), the court shall impose undeh.814 an uninsured employer
(15) DURATION OF LEVY. A levy is efective from the date on surchargesqual to 75 percent of the amount of the fine or fogfei
which the levy is first served on the 3rd party until the liabiity ~ ture.
of which the levy arose is satisfied, until the levy is released or (b) If a fine or forfeiture is suspended in whole or in part, the
until one year after the date of service, whichever occurs firstuninsuredemployer surchge shall be reduceid proportion to
(18) RESTRICTION ON EMPLOYMENT PENALTIES BY REASONOF  the suspension.
LEvY. No employer may dischge or otherwise discriminate with  (c) If any deposit is made for anfefise towhich this section
respectto the terms and conditions of employment against aapplies,the person making the depositall also deposit a dice
employeeby reason of the fact that his or her earnings have besentamount to include the uninsured employer sugdgander
subjectto levy for any one levy or because of compliance with arlyis section. If the deposit is forfeited, the amonfrthe uninsured
provisionof this section. Whoever willfully violates this subscemployersurchage shall be transmitted to the secretary of adenin
tion may be fined not more than $10,000 or imprisonechédr istrationunder par(d). If the deposit is returned, the uninsured
morethan 9 months or both. employersurchage shall also be returned.
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(d) The clerk of the court shall collect and transmit to thi® a summons, and that the defendant,raagny time before or
county treasurer the uninsured employer surghaand other atthe time of the court appearance date, move the court for relief
amountsrequired under $£9.40 (2) (m) The county treasurer from the efect of the stipulation.

shallthen make payment to tisecretary of administration as peo (i) Notice that the defendant may mail before the court
videdin s.59.25 (3) (f)2. The secretary of administration shallappearancesnter a plea of not guilty and requasbther date for
deposittheamount of the uninsured employer surgeatogether g court appearance.

with any interest thereon, in the uninsured employers fupdoes () Notice that if the defendant does not make a deposit and

videdin s.102.80 (1) fails to appear in court ahe time specified in the citation, the

(5) (a) The payment of any judgment under this seali@y courtmay issue a summons or an arrest warrant.
be suspended or deferred for mobre than 90 days in the diseze (3) A defendant issued a citation under this section may

tion of the court. The court shall suspend a judgment under tB@positthe amount of money that the issuing department deputy

sectionupon the motiorof the department, if the department i%r officer directs b e L .
e A y mailing or delivering the deposit and a copy
satisfiedthat the employés violation of 5.102.16 (3)or 102.28 of the citation before the court appearance date to the clerk of the

(2) was beyond the employercontrol and that the employer NO%ircuit court in the county where the violatiaecurred, to the

longer violates s.102.16 (3)or 102.28 (2) In cases where ag ) :
. - epartmentor to the sherfs ofice or police headquarters of the
deposithas been made, any forfeitures, surgésy fees, ancosts officer who issued the citation. The basic amount of the deposit

imposedunder chB814 shall be taken out dhie deposit and the loal shall be determined under a deposit schedule established by the

anceif any, r(_a’Furned to the employer ) judicial conference. The judiciatonference shall annually
(b) In addition to any monetary penalties, the court may ordefiew and revise the schedule. In addition to the basic amount

an employerto perform or refrain from performing such acts ageterminedby the schedule, the deposit shall include the costs,
may be necessary tolly protect and déctuate the public integ fees,and surchaes imposed under c14.

est,lncludlr)g. ceasing busmess. opergtlons. . (4) A defendant may make a stipulation of no contest bgesub
(c) All civil remedies are available in order to enforce thegadgytting a deposit and a stipulation in the manner provided by sub.

mentof the court, including the power of contempt undef7@. (3 pefore the court appearance date. The signed stipulation is a

3{'1'3;5%261989 a.641993a. 81 1995 a. 2011997 a. 2852001 &. 1092003 & paq of no contest andubmission to a forfeiture, plus the costs,

fees,and surchayes imposedinder ch.814, not to exceed the

102.87 Citation procedure. (1) (a) The citation procedures @mountof the deposit.

establishedby this section shall be used only in an action to (5) Exceptas provided by sub(6), a person receiving a
recovera forfeiture under .02.85 (1)or (2). The citation form depositshall prepare a receipt in triplicate showing the purpose for
providedby this section may serve as the initial pleading for thhich the deposit is made, stating that the defendant may inquire
actionand is adequate process to give a court jurisdiction over titéhe ofice of the clerk of the circuit court regarding the disp®si

personif the citation is filed with the circuit court. tion of the deposit, and notifying the defendant that if he or she
(b) The citation may be served on the defendant by registefatis to appear irrourt at the time specified in the citation he or she
mail with a return receipt requested. shallbe considered to have tendered a plea of no contest aoed sub

apgitted to a forfeiture, plus costs, fees, and surgbarimposed
underch.814, not to exceed the amount of the depasd that the
court may accept the plea. The original of the receipt shall be
deliveredto the defendant in person or by mail. If the defendant
t paysby check, the canceled check is the receipt.
S ) 6) The person receiving a deposit and stipulation of naeon
(b) The name and department of the issuing department degly sha| prepare a receipt in triplicate showing the purpose for
or officer. o ) which the deposit is made, stating that the defendant may inquire
() The violation alleged, the time and place of occurrenceagthe ofice of the clerk of the circuit court regarding the dispesi
statementhat the defendant committed the violation, skeute  tjon of the deposit, and notifying the defendant that if the stipula
or rule violated and a designation of thielation in language tjon of no contest is accepted by the court the defendant will be
which can be readily understood by a person making a reasongljgsideredo have submitted to a forfeiture, plus costs, fees, and

(2) A citation under this section shall be signed by a dep
mentdeputy or by an dicer who has authority to make arrefsts
theviolation, and shaltontain substantially the following infar
mation:

(a) The name, address and date of birth of the defendan

effort to do so. surchargegmposed under clg14, not to exceed the amount of the
(d) A date, time and place for the court appearance, andi€posit. Delivery of the receipt shall be made in the same manner
noticeto appear asprovided in sub(5).
(e) The maximum forfeiture, plus costs, fees, sumthages (7) If a defendant issued a citation under this section fails to
imposed under cl814, for which the defendant is liable. appearin court at the time specified in the citation or by sobse
(f) Provisions for deposit and stipulation in lieu of a couguentpostponement, the following procedure applies:
appearance. (a) If the defendarhas not made a deposit, the court may issue

(g) Notice that if the defendant makes a deposit and failsasummons or an arrest warrant.
appeaiin court at the time specified in the citatitime failure to (b) If the defendant has made a deposit, the citation may serve
appeawill be considered tender of a plea of no contest andesw the initial pleading and the defendant shall be considered to
missionto a forfeiture, plus costs, fees, and surgsrimposed havetendered a plea of no contest and submitted to a forfeiture,
underch.814, not to exceed the amount of the depabite notice plus costs, fees, and surches imposed under cB14, not to
shallalso state that the court, instead of acceqitiegleposit and exceecthe amount of the deposit. Tbeurt may either accept the
plea, maydecideto summon the defendant or may issue an arrgsiéa of no contest and entgrdgment accordinglyor reject the
warrantfor the defendantpon failure to respond to a summonsplea and issue aummons. If the defendant fails to appear in

(h) Notice that if thedefendant makes a deposit and signs thiesponseo the summons, the court shall issue an arrest warrant.
stipulationthe stipulation will be treated as a plea of no contest atidthe courtaccepts the plea of no contest, the defendant may
submissionto a forfeiture, plus costs, fees, and surapes within 90 daysafter the date set for appearance, move to withdraw
imposedunder ch814, not to exceed the amount of the deposithe plea of no contest, open the judgment, entér a plea of not
The notice shall also state that tbeurt, instead of accepting theguilty if the defendant shows to the satisfaction of the court that
depositand stipulation, may decide to summon the defenolantfailure to appear was due to mistake, inadvertence, surrise,
issue an arrest warrant for the defendant upon failure to respemdusableneglect. Ifa defendant is relieved from the plea of no
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contestthe court may order a writteromplaint or petition to be deputyor officer, with interest at the rate of 12 percent per year
filed. If onreopening the defendant is found not gutite court from the time when it should have been paid.
shall delete the record of conviction and shall order the defenHistory: 1989 a. 641997 a. 271999 a. 142003 a. 1392005 a. 172

dantsdeposit returned. ) ) ) 102.88 Penalties; repeaters. (1) Whena person is come

(c) If the defendant has made a deposit and stipulation of fieted of any violation of this chapter or of any department oule
contestthe citation serves as the initial pleadargl the defendant order,andit is alleged in the indictment, information or complaint,
shallbe considered to have tendered a plea of no contest aed sl proved or admitted on trial or ascertained by the court after
mitted to a forfeiture, plus costs, fees, and surgbarimposed convictionthat the person was previously subjected to a fine or
underch.814, not toexceed the amount of the deposit. The coufi@rfeiture within a period of 5 yearsnder s102.85 the person
may either accept the plea of no contest and enter judgmétdy be fined not more than $2,000 or imprisoned formote
accordingly,or reject the plea and issue a summons areest than90 days or both.
warrant. After signing a stipulation of no contest, the defendant (2) When any person is convicted and it is alleged in the
may, at any time before or at the tiroéthe court appearance dateindictment,information or complainand proved or admitted on
movethe court for relief from the ffct of the stipulation. The trial or ascertained by the court after conviction _that su_ch' person
court may act on the motion, with or without notice, for causad been before subjectedatine or forfeiture 3 times within a

shownby afidavit and upon just terms, amelieve the defendant P€riod of 3 years under s102.85and that those convictions
from the stipulation and thefefts of the stipulation. remainof record and unreversed, the person may be fined not

e > morethan $10,000 or imprisonddr not more than 9 months or
(8) If a citation or summons is issued to a defendant under thisih.

sectionand he or she is unabledppear in court on the day speci  History: 1989 a. 641991 a. 85
fied, the defendant may enter a plea of not guilty by mailing a letter . o . )
statingthat inability to the judge at the address indicated on t482-89 Parties to a violation. (1) ~ Whoeveris concernech

citation. The letter must show the defendaméturn address. The 1€ commission of a violation of this chapter or of any department
lettermay include a request for trial during normal dayttmeie rule or order under this chapter for which a forfeiture is imposed

nesshours. Upon receif the letteythe judge shall reply by ket is a principal and may be clgad with and convictedf the violae

terto the defendant'address setting a time and place for trial. T tion although he or she did not directly commit it and although the

. . . . rsonwho directly committed it has not been convicted of the
time shall be during normdlusiness hours if so requested. Thgjgjation. y

dateof the trial shall be at least 10 days from the date on vihich
letterwas mailed by the judge. Nothing in this subsection forbigs;
the setting of thetrial at any time convenient to all parties g®n

cerned. i ) (b) Aids and abets the commission of the violation.
(9) A department deputy or arfiokr whocollects a forfeiture () Is a party to a conspiracy with anothectonmit the violae

andcosts, fees, and surcbas imposed under cBl4underthis o or advises, hires or counselsotherwise procures another to
sectionshall pay the money to the county treasurer within 20 day§mmitit.

afterits receipt. If thedlepartment deputy orfafer fails to make 3y Ng penalty for any violation of this chapter or rule or order

timely payment, the county treasurer may collect the paymetihis chapter may be reduced or diminished by reason of this sec
from the department deputy officEr by an action in the treagar tjgn.

er's name of dice and upon the &€ial bond of the department History: 1989 a. 64

(2) A person is concerned in the commission of the violation
he person does any of the following:
(a) Directly commits the violation.
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