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version wll appear in the bound
vol ume of the official reports.

No. 2003AP2840
(L.C. No. 2000CV9347)

STATE OF W SCONSI N ) I N SUPREME COURT

Bar bara A. Meyers, Lynn Stucker, Loyal Berg and
Eugene Browni ng, individually and on behal f of
all others simlarly situated,

Pl ai ntiffs-Appellants, FI LED
V. JUL 13, 2007
Bayer AG Bayer Corporation, Barr Laboratories, bavid R Schanker
I nc., Rugby G oup, Inc., Watson derk of éupren’e Court
Phar maceuticals, Inc. and Hoeschst Marion
Roussel , Inc.,

Def endant s- Respondent s- Peti ti oners.

REVI EW of a decision of the Court of Appeals. Affirned and

remanded for further proceedings.

M1 LOU S B. BUTLER, JR, J. The defendants, Bayer AG et
al. (collectively "Bayer"), seek review of a published court of
appeal s' decision' reversing a circuit court order that disnissed
all clainms brought under Wsconsin's Antitrust Act, Chapter 133

of the Wsconsin Statutes, by Barbara Myers, Lynn Stucker,

! Meyers v. Bayer AG 2006 W App 102, 293 Ws. 2d 770, 718
N. W2d 251.
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Loyal Ber g, and Eugene Browning (collectively "Myers"),
representing a putative class of Wsconsin residents who
purchased the antibiotic ciprofloxacin hydrochloride from Bayer
under the brand nane G pro. Meyers' conplaint? alleges that
W sconsin consuners paid inflated prices for Cpro as a result
of an unlawful agreenent between Bayer and three manufacturers
of generic drugs, Barr Laboratories, Inc. ("Barr"), Hoechst
Marion Roussel, Inc. ("HWR') and The Rugby Goup ("Rugby"),
whi ch precluded Barr, HVR and Rugby from selling or marketing
generic ciprofloxacin hydrochloride to conpete with C pro.

2 The circuit court, Honorable Mchael D. Quolee,
di sm ssed Meyers' clainms against Bayer, concluding that
Wsconsin's  Antitrust Act , Ws. Stat. § 133.03 (2005-06), 3
applied only to intrastate conmmerce. Meyers appeal ed, and the
court of appeals held the case in abeyance pending our decision

in Astad v. Mcrosoft Corp., 2005 W 121, 284 Ws. 2d 224, 700

N.W2d 139. Subsequently, we concluded in dstad that
Wsconsin's Antitrust Act applies to cases involving interstate

conduct if

(1) the actionable conduct, such as the formation of a
conmbi nati on or conspiracy, occurred within this state,
even if its effects are felt primarily outside of
W sconsi n; or (2) t he conduct conpl ai ned of
"substantially affects"” the people of Wsconsin and

2 Except where otherwise noted, the conplaint we refer to
t hroughout this opinion is the second anmended conplaint filed by
the plaintiffs in this action.

S All references to the Wsconsin Statutes are to the 2005-
06 version unl ess otherw se indicat ed.
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has inpacts in this state, even if the illegal
activity resul ting in t hose i npact s occurred
predom nantly or exclusively outside this state.

Ostad, 284 Ws. 2d 224, 11. Applying O stad, the court of
appeal s reversed the circuit court on grounds that the Wsconsin
Antitrust Act reaches interstate comerce, and Meyers' conplaint
alleged facts of illegal conduct that, if true, "substantially
af fected" the people of Wsconsin and had inpacts in this state.

Meyers v. Bayer AG 2006 W App 102, 971, 10-11, 293 Ws. 2d

770, 718 N.W2d 251.

13 W follow our precedent set forth in Jdstad for
determ ning when Chapter 133 reaches interstate conmmerce: A
plaintiff filing an action under Wsconsin's Antitrust Act nust
allege price fixing as a result of the formation of a
conbination or conspiracy that "'substantially affects' the
people of Wsconsin and has inpacts in this state" when the
chal | enged conduct occurs predom nately or exclusively outside
this state. O stad, 284 Ws. 2d 224, 185. We concl ude that
additional limtations Bayer and amci M| waukee Metropolitan
Chanmber of Commerce and Wsconsin Mnufacturers and Commerce
seek to read into the "substantially affects" standard are
unsupported by our precedents and are contrary to the policy
choi ces of the |egislature.

14 Meyers' 35-page, 106-paragraph conplaint alleges a

br oad price-fixing schene af fecting "at a m ni mum
thousands . . . in Wsconsin® who purchased the best-selling
antibiotic Cpro "at any tine since January 6, 1995." e
conclude Meyers' conplaint alleges illegal conduct that, if

3
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true, substantially affected the people of Wsconsin and had
impacts in this state.? W therefore affirm the court of
appeal s' decision reversing the circuit court's order dism ssing
Meyers' claims, and remand for further proceedings consistent
with this opinion.
I

15 This review of a decision of the court of appeals
arises on a notion to dismss for failure to state a claim For
purposes of this review, we accept as true the facts alleged in

Meyers' conplaint. Tietsworth v. Harley-Davidson, Inc., 2004 W

32, 15, 270 Ws. 2d 146, 677 N.W2d 233. The facts as set forth
bel ow are taken from Meyers' conplaint except where otherw se
not ed.

16 Bayer filed U S. Patent No. 4,670,444 ("'444 patent")
on May 29, 1984, a conpound patent for the drug ciprofloxacin

hydr ochl ori de. In October 1987, a subsidiary of Bayer obtained

“ At oral argument, the issue arose of whether the agreenent
bet ween  Bayer and the generic manufacturers constituted
actionabl e conduct under Chapter 133. W note that a federa
district court dism ssed an action under the Sherman Antitrust
Act against Bayer on grounds that the Agreenent between Bayer
and the generic manufacturers did not violate federal antitrust
I aw. See In re Cproflaxacin Hydrochloride Antitrust
Litigation, 363 F. Supp. 2d 514 (E.D.N Y. 2005). In a conpl ex
opinion discussing a nunber of different issues, the federal
district court addressed whether the consunmer plaintiffs could
attack the validity of the C pro patent post hoc, and the effect
of the possible invalidity of the patent on the legality of the
Agreenents, anong other questions. Because these issues have
not been briefed by the parties, have not been developed in the
record in this nmotion to dismss, and are not properly before
this court, we do not address them further. These matters nay
be addressed by the circuit court on remand.

4
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approval from the Food and Drug Adm nistration ("FDA") to market
ci profl oxaci n hydrochl ori de. The drug was marketed under the
name Cipro, a broad spectrum antibiotic approved to treat
sinusitis, lower respiratory infections, and fifteen other
ailments. G pro quickly becane one of the nost prescribed drugs
of its kind.®> Meyers' conplaint states that within one year of
its introduction, Cipro was adopted in the formulary of every
hospital in the United States.

17 In Cctober 1991 Barr filed an Abbreviated New Drug
Application ("application") with the FDA, pursuant to certain
provisions of 21 US. C § 355 a/k/la the Hatch-Waxman Act,
requesting approval to nmarket and sell generic ciprofloxacin
hydrochl oride ("generic Cipro"). Pursuant to the Hatch-Waxnman
Act, Barr notified Bayer of its application, and asserted that
Bayer's '444 patent was invalid and unenforceable. In response,
Bayer filed a patent infringenent |awsuit against Barr on
January 16, 1992, challenging Barr's application to narket and
sell generic G pro. As a result of the infringenment |awsuit,
FDA approval of Barr's application was automatically postponed
by operation of statute, 21 U S.C 8§ 355(j)(5(B)(iii) (1991),
pendi ng resol ution of the patent infringenent |awsuit.

18 On January 6, 1995, wth the patent case as yet

unr esol ved, the FDA gave tentative approval to Barr's

> Meyers' conplaint indicates that, as of January 2002,
Cipro was the best-selling antibiotic in the wrld, a position

it had maintained for eight consecutive years. Meyers cites a
March 2000 Bayer press release indicating that in 1999 G pro
posted $1 billion in sales in the United States.
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application for generic G pro. Meyers' conplaint states that,
followng the FDA's action, a Barr official reportedly stated
that Barr would bring to market its generic G pro "imredi atel y"
if Barr prevailed in the patent infringenent suit.

19 On March 29, 1996, Barr entered into an agreenent with
Rugby, a rival generic drug manufacturer, in which Barr agreed
to share equally with Rugby any rights and profits from the
eventual marketing and distribution of generic Cipro in exchange
for Rugby's assistance in funding the patent litigation wth
Bayer .

110 Bayer noved for summary judgnent in the patent suit
with Barr and Rugby in January 1996. On June 5, 1996, the court
presiding over the patent litigation denied Bayer's notion for
summary judgnment, and denied a notion for reconsideration on
Septenber 5, 1996.

11 On January 8, 1997, Bayer, Barr, HMR and Rugby
entered into four agreenments (collectively, the "Agreenment")
which allocated the entire United States market for Cpro for at
| east six years, and required Bayer to nmake |arge nonetary
payments to Barr and HVR ® According to the conplaint, Bayer
made an initial paynment to Barr and HVR of $49.1 million. The
conplaint asserts that the Agreenent granted Bayer an unlawf ul

monopoly in the market for Ci pro and generic G pro. As a part

® The conplaint states that Rugby was a subsidiary of HW
until February 1998, at which tine Rugby was acquired by Watson.
The conplaint states that Rugby retained the exclusive right to
distribute generic Cpro followng the sale of Rugby to Watson
Phar maceuticals, Inc. ("Watson").
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of the Agreenment, Bayer and Barr agreed to resolve the patent
litigation by entering into a consent judgnent that acknow edged
the validity and enforceability of the '444 patent. Bayer
states it is wundisputed that the discussions relating to the
Agreenment occurred in New York and Germany.

112 The Agreenent further provided that Bayer could either
(a) license and supply Bayer-manufactured G pro to Barr and HWVR
for resale under a generic label; or (b) pay quarterly anobunts
to Barr from 1998 through at |east 2003.7 The former of these
options established the price Barr and HVR would pay to Bayer
for Cpro, and required Barr and HVR to share its profits wth
Bayer . The Agreement also required Barr to anmend its

application to the FDA, ending its challenge to the validity of

the '444 patent. The Agreenent required that the parties not
disclose the ternms of the Agreenent. The consent judgnent
ending the patent Ilitigation in federal court contained no

informati on about the terns of the Agreenent and nmade no nention
of any paynents from Bayer to Barr.

13 Meyers' conplaint asserts that, as a result of the
Agreenent, Bayer maintained its nonopoly of the United States
mar ket for Cipro and generic equivalents of G pro. Publ i shed

reports cited in the conplaint show that from January 1997 to

" Meyers'  brief states that Bayer has chosen to nake
quarterly paynents to Barr and HVR It states that, including
the $49.1 nmillion initial payment, Bayer agreed to pay Barr and
HVR t hrough Decenber 2003 a total of $398 million not to conpete
in the United States with Bayer in the nmarket for C pro and
generic equivalents to G pro.
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Decenber 1998, Bayer increased the price of Cipro by 16.7% one
of the largest increases for any prescription drug in the United
States. Bayer's internal sales docunents show that its revenues
and profits increased substantially after the execution of the
Agreenent, according to the conplaint. From 1998 to 1999,
Bayer's United States revenues from G pro went up from
$834, 620,400 to $1,042,473,100, an increase of 25% while its
net profits junped from $756,265,800 to $921,631,900, an
i ncrease of 22%

114 The conplaint asserts that were it not for the conduct
of the defendants, generic manufacturers, including Barr, would
have begun marketing and selling generic Cpro in the United
States no later than January 1995. The conpl aint asserts that,
"[a]s a result of the illegal conduct of Defendants, Plaintiffs
and nenbers of the Cass were conpelled to pay, and did pay,
supraconpetitive prices for GCpro which were substantially
hi gher than the prices that Plaintiffs and nenbers of the C ass
woul d have paid absent the unlawful agreenments and conspiracy
all eged herein."

15 In Novenber 2000, Meyers,® both individually and on
behalf of all others simlarly situated, filed suit against
Bayer, Barr, Rugby, Watson and HVR in M| waukee County Crcuit
Court. The conplaint states that the nanmed plaintiffs and

menbers of the putative class are Wsconsin residents who

8 Plaintiffs Stucker, Berg and Browning were |ater added to
t he conpl ai nt by amendnent.



No. 2003AP2840

purchased Cipro indirectly from Bayer at any tine since January
6, 1995. The conplaint alleges violations of the Wsconsin
Unfair Conpetition statute, Ws. Stat. 8§ 100.20(1), and the
W sconsin Antitrust Act, Ws. Stat. § 133.03(1).

116 The case was renoved to the United States District
Court for the Eastern District of Wsconsin and subsequently
transferred to a New York federal district court. On Cctober 1,
2001, the case was remanded back to the state court where it was

originally filed. See In re Ciproflaxacin Hydrochloride

Antitrust Litig., 166 F. Supp. 2d 740, 742-43 (E.D.N.Y. 2001).

117 On remand of the matter back to the MIwaukee Circuit
Court, Bayer noved to dismss Myers' conplaint. In an order
dated Septenber 19, 2003, the MIwaukee County Circuit Court,
Honorable M chael D. Guolee, granted Bayer's notion, concluding
that the conplaint failed to state a claimon which relief could
be granted. The circuit court's decision relied on Conley

Publ i shing Goup, Ltd. v. Journal Communications, Inc., 2003 W

119, 916, 265 Ws. 2d 128, 665 N.W2d 879, which stated that
"the scope of Chapt er 133 IS limted to intrastate
transactions. "

118 Meyers appealed from the order of dismssal. The
court of appeals stayed the appeal pending the outconme of the
O stad case, which was on certification to this court to resolve
an apparent conflict between a l|line of cases including Conley
Publ i shing, which held that Chapter 133 did not reach interstate
coormerce, and a divergent |ine of cases, including State v.

Allied Chemcal and Dye Corp., 9 Ws. 2d 290, 295, 101 N W2d

9
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133 (1960), which suggested that Chapter 133 provided a renedy
in at |east sone cases involving interstate conduct. In a 5-0
decision, wth Chief Justice Abrahanson and Justice Bradley not
participating, we wote that Chapter 133 "applies to interstate
commerce, at least in sonme circunstances.” (O stad, 284 Ws. 2d
224, 74. We explained that Wsconsin's Antitrust Act provides
a renedy whenever: (1) the actionable conduct occurs wthin the
state; or (2) the actionable conduct "substantially affects" the
peopl e of Wsconsin and has inpacts in the state, even if the
conduct resulting in these inpacts occurred outside of
Wsconsin. 1d., {85.

119 In view of Ostad, the court of appeals reversed the
circuit court, concl udi ng t hat t he circuit court's
interpretation of the scope of the Wsconsin Antitrust Act was
erroneous. Meyers, 293 Ws. 2d 770, ¢99. The court of appeals
noted that while Ostad did not define "substantially affects,”

this court stated in Allied Chemcal, 9 Ws. 2d at 295, that

"[t]he public interest and welfare of the people of Wsconsin
are substantially affected if prices of a product are fixed or
supplies thereof are restricted as the result of an illegal
conbi nation or conspiracy."” The court of appeals exam ned
Meyers' conplaint and concluded that it set forth the necessary
facts and allegations to withstand a notion to dismss. Myers,
293 Ws. 2d 770, f11i3.

120 Bayer filed a petition seeking review of the court of
appeal s' decision, stating that the issue presented for review
was whether the allegations of the conplaint satisfied the

10
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"substantially affects" test articulated in O stad. We granted
Bayer's petition to address this particular issue, and we
affirm
[
21 The matter of whether a conplaint states a claim upon
which relief can be granted is a question of |aw subject to our

i ndependent revi ew. Beloit Liquidating Trust v. G ade, 2004 W

39, Y17, 270 Ws. 2d 356, 677 N.W2d 298 (citation omtted). "A
nmotion to dismss a conplaint for failure to state a claim upon
which relief can be granted tests the legal sufficiency of the
conplaint.” Id. For the limted purposes of assessing the
conplaint's legal sufficiency, we accept as true all facts as
set forth in the conplaint, and reasonable inferences that may
be drawn from such facts. 1d. "[A] conplaint in a civil action
should not be dismssed as legally insufficient unless it is
clear that there are no circunstances under which the plaintiff

can recover." Lewis v. Sullivan, 188 Ws. 2d 157, 164, 524

N. W2d 630 (1994).

122 Whether the conplaint is legally sufficient in this
case depends upon application of the Wsconsin Antitrust Act,
Chapter 133, and the cases construing it, to the facts as pled.
Interpretation and application of statutes and case law to a set
of facts are matters of law that we decide de novo. Welin v.

Anerican Famly Mit. Ins. Co., 2006 W 81, 116, 292 Ws.2d 73,

717 N.W2d 690.
23 Statutory interpretation begins wth the |anguage of
the statute. W apply the |anguage of the statute as witten,

11
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giving the words their comonly accepted neanings. Statutory
context is relevant to the plain neaning of a statute. Previous
cases construing a statute also becone a part of our

understanding of a statute's plain neaning. See (O stad, 284

Ws. 2d 224, 921 (quoting Zinmerman v. Wsconsin Elec. Power

Co., 38 Ws. 2d 626, 633-34, 157 N.W2d 648 (1968) ("'It has
often been said that once a construction has been given to a
statute, the construction becones a part of the statute.'")).
11
124 Two years ago, we concluded in Ostad, 284 Ws. 2d
224, Y1, that the Wsconsin Antitrust Act, Ws. Stat. 8 133.03,

may reach interstate commerce if (1) actionable
conduct, such as the formation of a conbination or
conspiracy, occurred within this state, even if its
effects are felt primarily outside Wsconsin;, or (2)
t he conduct conplained of "substantially affects" the
people of Wsconsin and has inpacts in this state,
even if the illegal activity resulting in those
i npacts occurred predom nantly or exclusively outside
this state.

A civil plaintiff filing an action under the act nust allege
either that actionable conduct occurred within the state, or
that the conduct conplained of "substantially affects" the
people of Wsconsin and has inpacts in this state. Id., 985.
Because the issue in Ostad arose on a certified question, we
did not apply the "substantially affects" test to the facts of
the case, a class action against the software nmanufacturer
M crosoft alleging nonopolistic practices. See id. e
explicitly decl i ned to el abor at e on t he nmeani ng of

"substantially affects,"” except to state the follow ng:

12
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"Operating with |esser standards would jeopardize the action,
underm ne the validity of our antitrust statute, and create the
spectacle of Lilliputian harassnment in Wsconsin courts.” 1d.

125 Bayer contends that the cases upon which O stad relied
establish that the "substantially affects" test requires that
plaintiffs allege specific and particularized effects on
W sconsin consuners, not nerely generalized allegations of
nati onw de effects. It further asserts that plaintiffs nust
allege that the inpacts on this state are nore than that
indirect purchasers in Wsconsin nay have paid higher prices
because of the challenged conduct. Meyers contends that
requiring allegations of specific and particularized effects
would amount to a heightened pleading standard for clains
brought under the Wsconsin Antitrust Act, and be contrary to
the purposes of the statute. To consider these argunents, we
exam ne the |anguage of the Wsconsin Antitrust Act and those
cases interpreting it.

A
126 Wsconsin Stat. § 133.03 provides as follows, in

rel evant part:

(1) Every contract, conbination in the form of trust
or otherw se, or conspiracy, in restraint of trade or
commerce is illegal. Every person who nmakes any
contract or engages in any conbination or conspiracy
in restraint of trade or comrerce is guilty of a O ass
H felony, except that, notwithstanding the naximm
fine specified in s. 939.50(3)(h), the person may be
fined not nore than $100,000 if a corporation, or, if
any other person, nmay be fined not nore than $50, 000.

13
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(2) Every person who nonopolizes, or attenpts to
nonopol i ze, or conbines or conspires with any other
person or persons to nonopolize any part of trade or
commerce is guilty of a CGass H felony, except that
notwi thstanding the maximum fine specified in s.
939.50(3)(h), the person may be fined not nore than
$100,000 if a corporation, or, if any other person,
may be fined not nore than $50, 000.

Chapter 133 contains a statenent of legislative intent, which

provi des as foll ows:

The intent of this chapter is to safeguard the public
agai nst the creation or perpetuation of nonopolies and
to foster and encourage conpetition by prohibiting
unfair and discrimnatory business practices which

destroy or hanper conpetition. It is the intent of
the legislature that this chapter be interpreted in a
manner which gives the nost I|iberal construction to
achieve the aim of conpetition. It is the intent of

the legislature to nmke conpetition the fundanental
econom c policy of this state and, to that end, state
regul atory agencies shall regard the public interest
as requiring the preservation and pronotion of the
maxi mum | evel of conpetition in any regulated industry
consistent wth the other public interest goals
established by the | egislature.

Ws. Stat. § 133.01. Wsconsin Stat. 8§ 133.18 provides treble
damages to "any person injured, directly or indirectly.” As we
noted in Ostad, 284 Ws. 2d 224, 1961, |anguage providing
recovery to those harnmed indirectly was adopted in response to

the United States Supreme Court's decision in Illinois Brick Co.

v. State of Illinois, 431 US. 720 (1977), which Ilimted

recovery under the federal antitrust statute to direct
pur chasers.
127 We thoroughly exam ned the |anguage of the Wsconsin

Antitrust Act, its legislative history and historical context in

14
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Ostad to determ ne whether the Wsconsin Antitrust Act applies
to conduct that reaches interstate comerce. There, we noted
that the Wsconsin Antitrust Act was adopted in 1893, three
years after passage of the Sherman Antitrust Act. A stad, 284
Ws. 2d 224, 141. At that tine, there was little doubt that
state antitrust law was limted in scope to conduct inpacting
intrastate conmmerce; the Suprene Court saw only a narrow role
for state governnent in comercial regulation. Id., 930.
Courts then treated state and federal governnments as "'separate
and distinct sovereignties, acting separately and independently

of each other, wthin their respective spheres."'" Id., 4933

(quoting The Collector v. Day, 78 U S. 113, 124 (1870)).

128 Qur early cases interpreting the reach of the
W sconsin Antitrust Act were consistent wth this narrow view of
state regulatory authority, holding that the statute applied

only to intrastate commerce. See, e.g., State v. Lews &

Lei dersdorf Co., 201 Ws. 543, 549, 230 N.W 692 (1930); Pulp

Wod v. Green Bay Paper & Fiber Co., 157 Ws. 604, 625, 147 N W

1058 (1914). Wile the Suprene Court |ater adopted a much | ess
rigid view of the role of state governnment in regulation, sone
of this court's decisions continued to adhere to the view that
the Wsconsin Antitrust Act was limted in scope to intrastate

conmer ce. See, e.g., Conley Publishing, 265 Ws. 2d 128; G ans

v. Boss, 97 Ws. 2d 332, 346, 294 N.W2d 473 (1980). However ,
as we discussed in AOstad, 284 Ws. 2d 224, 1124-27, other cases
held that the Wsconsin Antitrust Act reached interstate

commerce in sonme circunstances. See State v. M I waukee Braves,

15
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31 Ws. 2d 699, 144 NW2d 1 (1966); Allied Chemcal, 9 Ws. 2d

290. Based on the apparent conflict between these |ines of
cases, we concluded in Ostad, 284 Ws. 2d 224, 928, that
Chapter 133 had been interpreted inconsistently, and, as a
result, the statute was ambiguous.® W therefore exanined the
|l egislative history of the Wsconsin Antitrust Act, and in
particular a 1980 overhaul of the statute. See id., 155-73.

29 The 1980 revision, Ostad explained, included |anguage
t hat permtted indirect pur chasers harmed by antitrust
violations to recover under the Wsconsin Antitrust Act. Id.,
61-63 (discussing |anguage now contained in Ws. Stat. § 133.18
providing that "any person injured, directly or indirectly, by
reason of anything prohibited by this chapter my sue"). A
letter from Attorney General Bronson La Follette to the bill's
Assenbly author, Representative Marjorie MIller, indicated that

thi s change

woul d reverse the effect of the U S. Suprene Court's

ruling in the Illinois Brick case on Wsconsin |aw.
The Court, 1in that case, ruled that only direct
purchasers may recover damages for illegally-priced
goods. Thus, indirect purchasers—such as state and

® The conclusion in Ostad v. Mcrosoft Corp., 2005 W 121,
128, 284 Ws. 2d 224, 700 N.wW2d 139, that the statute was
anbi guous was not based on a reading of the text of the statute
itself, but on the inconsistency in prior case |aw construing
the statute. 1In determning the statute to be anbi guous, O stad
observed that while "[t]he |anguage [of Ws. Stat. § 133.03]
itself provides no express limt to the statute's scope,” this
court had ascribed such a limt to the statute only two years
earlier in Conl ey Publ i shi ng G oup, Ltd. V. Jour nal
Communi cations, Inc., 2003 W 119, 4916, 265 Ws. 2d 128, 665
N. W2d 879.
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| ocal governments which purchase nost of their
supplies through whol esal ers, retailers or other
m ddl emen—are left out in the cold when it cones to
recovering for the illegally inflated prices they and
their constituents nust pay.

Id., 162 (quoting Letter to Representative Marjorie MIller from
Attorney Ceneral Bronson La Follette dated October 3, 1979,
| ocated in Legislative Council files, Madison, Wsconsin). e
note that Meyers and the putative class were indirect purchasers
of Cipro, and that without this change they would not have had a
cause of action under the Wsconsin Antitrust Act.

130 Moreover, we noted in Ostad that the 1980 revision
created a new section, Ws. Stat. 8§ 133.01, that included a
broad statement of legislative intent. 1d., {68. This section
provided, in part: "It is the intent of the Ilegislature that
this chapter be interpreted in a manner which gives the nost
l'i beral construction to achieve the aimof conpetition.” Id.

131 We concluded in Ostad that these changes (along wth
other legislative history material) "le[ft] little doubt of the
| egislature's intent to apply the Wsconsin antitrust statute to
interstate comerce.” Id., 955. W then held that when the
chal | enged conduct does not occur within the state of Wsconsin

and inpacts interstate comerce, the Wsconsin Antitrust Act

applies if the conduct "substantially affects” the people of
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Wsconsin and has "inpacts"!® in this state. Id., 985. The

"substantially affects" standard conmes from the follow ng

| anguage in the Allied Chem cal decision: "The public interest

and welfare of the people of Wsconsin are substantially
affected if prices of a product are fixed or supplies thereof
are restricted as the result of an illegal conbination or

conspiracy.”" Allied Chemcal, 9 Ws. 2d at 295.

132 Bayer contends that the cases upon which Ostad relied
establish two Ilimting principles that should govern the
application of the "substantially affects" test. First, Bayer
argues plaintiffs mnust allege specific and particularized
effects on Wsconsin consuners, not merely generalized

al l egations of nationw de effects, citing Energency One, Inc. v.

Waterous Co., 23 F. Supp. 2d 959 (E.D. Ws. 1998), and State v.

M | waukee Braves, Inc., 31 Ws. 2d 699, 144 N W2d 1 (1966).

Second, Bayer argues plaintiffs nust put forth allegations nore
specific than nerely that sonme Wsconsin downstream consuners

may have generally paid higher prices because of the chall enged

10 The term "inpacts" was not defined or described in detail
by the court in d stad. See 284 Ws. 2d 224, 1{85. The A stad
decision cites as its authority for the use of this term the
"substantially affects"” standard discussed in State v. Allied
Chem cal and Dye Corp., 9 Ws. 2d 290, 295, 101 N W2d 133
(1960). We construe this language in Ostad (that the Wsconsin
Anti trust Act appl i es i f t he "conduct conpl ai ned of
"substantially affects' the people of Wsconsin and has inpacts
in this state, even if the illegal activity resulting in those
impacts occurred predomnantly or exclusively outside this
state") as nerely providing further «clarification of the
"substantially affects"” test discussed in Alied Chemcal, as
opposed to altering that test.
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conduct, citing Energency One. W exam ne the cases on which we

relied in O stad—Allied Chem cal , M | waukee Br aves and

Emergency One—to0 determne whether they support Bayer's

ar gunent .
B

33 The Allied Chenmcal case arose out of an action

all eging nonopolistic practices in violation of the Wsconsin
Anti trust Act br ought by the attorney (general agai nst
manuf acturers and sellers of the chemcal calcium chloride. At
the time of the state suit, the Federal Trade Comm ssion (FTC)
was already investigating allegations of price-fixing against
the calcium chloride conpanies, and the trial court dismssed
the conplaint on grounds that the federal regulatory agency had

taken exclusive jurisdiction over the matter. Al'lied Chem cal,

9 Ws. 2d at 293.

134 This court reversed the trial court's dismssal
concluding that federal antitrust law did not preenpt state
efforts to enact and enforce effective |egislation against
nmonopol i stic practices. Id. at 295. The court further
concluded that there was no conflict between the federal and
state statutes, that the Wsconsin statutes nmade no attenpt to
regul ate or burden interstate commerce, and that the FTC was not
established to enforce the federal antinonopoly statutes but to
regul ate certain trade practices instead. Moreover, the court
cited letters in the record from FTC officials and the
Departnent of Justice that indicated that the attitude of the

federal governnent was to cooperate with the state in its
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efforts to enforce state statutes dealing with conspiracies and

nmonopol i es. Ild. at 295-096. Importantly, the Alied Chen cal

court held that the Wsconsin antitrust statute was enacted to
protect state consunmers from the effects of nonopolistic
practices. |d.

135 In MIwaukee Braves, the State brought an action under

the Wsconsin Antitrust Act in response to the departure from
Wsconsin of the M| waukee Braves professional baseball club.

Al though the M I waukee Braves court declined to enforce Chapter

133, in part because of major |eague baseball's well-settled
exenption from antitrust regulation, all seven nenbers of the
court asserted that the Wsconsin Antitrust Act could be applied
to interstate conmmerce. O stad, 284 Ws. 2d 224, 1927

(di scussing M I waukee Braves, 31 Ws. 2d at 725). The M| waukee

Braves court noted that the exercise of the defendants' nonopoly
power caused "substantial injury to business activity wthin
W sconsin" such that the court wuld "assunme, at this point,
that a violation of Wsconsin |law has occurred if our |aw can be

applied.” M | waukee Braves, 31 Ws. 2d at 719. Nevert hel ess,

the court recognized that while "[t]he state may, ordinarily,
protect the interests of its people by enforcing its antitrust
act agai nst persons doing business in interstate commerce," the
state policy nust yield when a conflict exists between state and
federal policy. |1d. at 721.

136 In Emergency One, a Wsconsin federal district court

considered the issue of whether the Wsconsin Antitrust Act
reaches interstate conmerce several years before our decision in
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d st ad. Emergency One, a Florida-based manufacturer of fire
trucks, sued a Wsconsin truck manuf act ur er and t wo
manuf acturers of fire punp hoses, alleging the three conpanies
conspired to choke conpetition in the United States narket for
fire punps, in violation of Wsconsin's Antitrust Act. The

Emergency One court carefully exam ned our precedents and the

| egislative history of Ws. Stat. 8 133.03 and concluded that
the Wsconsin Antitrust Act reaches interstate comerce to sone

degree. Energency One, 23 F. Supp. 2d at 966.

137 To determne when the statute would apply in cases

involving interstate commerce, the Enmergency One court relied on

an "adverse effects" standard that is, in essence, the test we

adopted in O stad. Emergency One, 23 F. Supp. 2d at 969-970.

The Energency One court explained that the "adverse effects”

test "extend[s] the jurisdictional scope of Wsconsin antitrust
law to unlawful activity which has significantly and adversely
affected trade and economic conpetition within this state." 1d.
at 969. In examning and ultimtely rejecting other approaches

to determne when the antitrust act applies in cases involving
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interstate comrerce, ! the Emergency One court concluded that "an

adverse effects standard is the only standard that remains
faithful to the purpose of Chapter 133—to0 protect and encourage
conpetition in this state, by penalizing interstate activities
that adversely affect it." 1d. at 970.

138 Applying this effects-based standard, the Energency
One court concluded that the conplaint "d[id] not allege

significant and adverse effects on economc conpetition in

Wsconsin." |Id. at 971.
Based on the anmended conplaint . . . the connection
between plaintiff's injury and Wsconsin conmerce is
tenuous at best. E-One identifies three Wsconsin

deal erships of a nunber allegedly mintained by

1 The Emergency One court considered two alternate tests
for determning whether state antitrust |law applies in cases
involving interstate commerce: (1) A "contacts-based" standard
t hat enphasizes "the nature and degree of defendant's contacts
with Wsconsin" bearing simlarities to the International Shoe
Co. v. Washington, 326 U S. 310 (1945), test in the law of
per sonal jurisdiction, and the "aggregation of contacts”
standard set forth in Alstate Ins. Co. v. Hague, 449 U S. 302,
308 (1981), to resolve "choice of Ilaw' disputes; and (2) A
"predom nance" standard, which would apply state antitrust |aw
only to transactions and comerce that is predomnantly
intrastate in nature. Emergency One v. Waterous Co., Inc., 23
F. Supp. 2d 959, 967-969 (E.D. Ws. 1998). The federal district
court rejected the "contacts-based" standard because, in cases
involving nationwide sales, application of a "contacts-based"
standard mght result in application of state antitrust |aw when
no significant injury to trade and econom c conpetition occurred
in the state. The court rejected the "predom nance" standard on
grounds that it would essentially reintroduce federal preenption
of state anti-trust l|law (comrerce cannot be both predom nantly
interstate and predomnantly intrastate in nature) "a result
consistently rejected by the Suprene Court." See Energency One,
23 F. Supp. 2d at 967 (citing California v. ARC Anerica Corp.,
490 U.S. 93, 102 (1989)).
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plaintiff over the years. The specific dates of
operation suggest t hat only one dealership in
W sconsin was nmaintained by E-One at any given tine,
however . Plaintiff does not estimate the amount of

sales at such dealerships in a certain tine frame or
suggest what proportion of those sales were affected
by defendants' conduct. Plaintiff does not indicate
how many fire trucks are sold in Wsconsin per year,
how many by plaintiff, or how many by plaintiff's
conpetitors. | ndeed, plaintiff does not identify a
single fire truck contract in Wsconsin from which E-
Ohe was precluded from bidding based on the
unavail ability of Waterous punps. Wthout this type
of information, the anmended conplaint does not suggest
that injury to E-One also constituted significant
injury to trade and comerce related to fire truck
sales in Wsconsin.

Id. The court concluded: "[T]he only significant and adverse
effect alleged by plaintiff is to plaintiff itself." 1d.

139 Relying on the above cases, Bayer nmkes essentially
t hree argunents. First, Bayer asserts that all of these cases
stand for the proposition that plaintiffs bringing suit under
the Wsconsin Antitrust Act nust specifically allege the

chal l enged conduct had Wsconsin inpacts. Second, «citing

| anguage from M| waukee Braves noting that the departure of the

Braves from the state "termnated very substantial business
activity in Wsconsin," Bayer suggests that the plaintiffs nust
also allege that these Wsconsin inpacts were disproportionate
to nationw de inpacts. Third, Bayer asserts that the analysis

of the Energency One court denonstrates that "bare allegations”

that indirect purchasers in Wsconsin paid higher prices as a
result of the challenged conduct is not sufficient to neet the
"substantially affects" standard. We consider each of these

argunents in turn.
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140 Bayer is correct that a plaintiff nust allege that the
conduct conplained of has inpacts in Wsconsin, and not nerely
nati onw de i npacts. O stad, 284 Ws. 2d 224, (185. The cases
denonstrate that the focus of +the "substantially affects”
standard is properly on Wsconsin, and the sufficiency of the
plaintiff's claim depends on whether the conplaint alleges that
the conduct "substantially affects”™ the people of Wsconsin.
However, when determining on a notion to dismss whether a
conplaint under the Wsconsin Antitrust Act alleges that the
chal l enged conduct “"substantially affected" the people of
W sconsi n, courts apply, as on any notion to dismss,
W sconsin's notice pleading statute, Ws. Stat. § 802.02(1)(a).

141 "For well over 100 years, this court has consistently
held that pleadings shall be liberally construed with a view to

substantial justice between the parties.” J.L. Phillips &

Assoc. v. E&H Plastic Corp., 217 Ws. 2d 348, 365, 577 Nw2d 13

(1998) (citation omtted). "[A] conplaint in a civil action
should not be dismssed as legally insufficient unless it is
clear that there are no circunstances under which the plaintiff
can recover." Lews, 188 Ws. 2d at 164.

42 There is no exception to this rule for actions under
the Wsconsin Antitrust Act. In Gans, 97 Ws. 2d 332, an

i nsurance agency brought suit against another insurance conpany

and a hospital service corporation, alleging antitrust
vi ol ati ons. Witing for the mpjority, Justice Abrahanson
concl uded t hat whi |l e t he plaintiffs’ conpl ai nt was
"barebone . . . conclusory in part, and may have failed to state
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sufficient facts" under prior pleading rules, it was sufficient
to state a clai munder the notice pleading statute. 1d. at 352.

143 In light of our [|iberal pl eadi ngs standard, a
conpl ai nt under the Wsconsin Antitrust Act , where the
circunstances involve interstate comerce and the challenged
conduct occurred outside of Wsconsin, is sufficient if it
alleges price fixing as a result of the formation of a
conbi nation or conspiracy that substantially affected the people
of Wsconsin and had inpacts in this state. As Myers asserts,
requiring greater specificity than the notice pleading statute
demands woul d create a heightened pleading standard for Chapter
133 actions that would bar otherwise legitimte suits, thus
undermning the Act's purposes of fostering conpetition and
prohibiting unfair and discrimnatory business practices. See
Ws. Stat. § 133.01

144 W decline to follow Bayer's suggestion that the
inmpacts of the challenged conduct on Wsconsin nust Dbe
di stingui shable from or disproportionate to its inpacts on other
states. Under O stad, the conplaint nust sinply allege that the
chal  enged conduct "'substantially affects’ the people of
W sconsin and has inpacts in this state,” not that these inpacts
be disproportionately felt in Wsconsin. O stad, 284 Ws. 2d
224, 1q85.

145 Bayer apparently takes the fact that the Energency One

and M| waukee Braves courts focused (properly) on the inpacts

felt in Wsconsin to nean that plaintiffs filing an action under
Chapter 133 nust assert allegations of disproportionate inpacts
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on W sconsin. As the Departnent of Justice asserts in its
amcus brief, this approach would subject a defendant that
targets the effects of its illegal conduct on Wsconsin to
trebl e danmages under Chapter 133, while another defendant that
causes equal or greater harm in Wsconsin would be inmune from
suit sinply because the l|atter defendant's harns were evenly
spread across the country. Neither the statute nor our case |aw
requires that plaintiffs allege that the challenged conduct
caused di sproportionate injury to W sconsin consuners.
Plaintiffs need only allege that the conduct substantially
affected the people of Wsconsin and had inpacts in this state.
O stad, 284 Ws. 2d 224, ¢{85.

46 Turning to Bayer's contention that the "substantially
affects" standard requires nore than "bare allegations” that
i ndirect purchasers in Wsconsin paid higher prices as a result
of the chall enged conduct, we disagree. This argunent is based

on a msreading of Energency One and, noreover, is plainly

contrary to Ws. Stat. 88 133.03 and 133. 18.

47 Bayer contends that the Energency One court held that

the plaintiff's allegations of supraconpetitive prices were not
sufficient to state a claim under the Wsconsin Antitrust Act.

This msstates the holding of Energency One. The Energency One

court dismssed the plaintiff's claim because it concluded that
the plaintiff's conplaint "made no . . . allegations” of "any
significant adverse effects on trade and econom c conpetition

Wi thin Wsconsin." Energency One, 23 F. Supp. 2d at 970. The

Emergency One court carefully examned the conplaint to
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ascertain whether it alleged "significant adverse effects" to
support a claim under state antitrust |aw Id. at 970-71.
Based on this examnation, the court concluded that the
plaintiff failed to state a claimunder the Wsconsin Antitrust
Act . Id. It did not dismss the conplaint based on a per se
rule that "bare allegations” that indirect purchasers in
W sconsin paid higher prices is insufficient to state a claim
under the act.

148 The Wsconsin Antitrust Act specifically provides a
remedy for indirect purchasers who suffer harm as a result of
conduct that violates Chapter 133. See Ws. Stat. § 133.18

("[A] person injured, directly or indirectly, by reason of

anything prohibited by this chapter may sue . . . and shal
recover . . . danmmges.") (enphasis added). In dstad, we noted
that the 1980 revision of Chapter 133 provided a renmedy under
the statute to indirect purchasers in response to Illinois
Brick, 431 US. 720, which foreclosed recovery to indirect
purchasers under the federal statute. An allegation that
t housands of Wsconsin consuners paid supraconpetitive prices as
a result of nonopolistic conduct by an interstate seller
therefore states a basis for recovery under the statute.

149 The test we crafted in Ostad for determ ning when, in
ci rcunstances involving interstate comerce where the challenged
conduct occurred outside of Wsconsin, a conplaint states a
cl ai m under the Wsconsin Antitrust Act was derived in part from

this court's decision in Allied Chemcal, 9 Ws. 2d 290. Li ke

the present case, Allied Chemcal involved allegations of a
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conspiracy to fix prices to the detrinent of Wsconsin

consuners. This court held in Allied Chem cal that price-fixing

is a nonopolistic practice that, by its very nature,

substantially affects the public.

The public interest and welfare of the people of
Wsconsin are substantially affected if prices of a
product are fixed or supplies thereof are restricted
as the result of an illegal conbination or conspiracy.
The people of Wsconsin are entitled to the advantages
that flow from free conpetition in the purchase of
calcium chloride and other products, and if the state
is able to prove the allegations made in its conplaint
it is apparent that the acts of the defendants deny to
t hem t hose advant ages.

Id. at 295.

150 Amci Wsconsin Mnufacturers and Conmmerce (WWC) and
M | waukee Metropolitan Area Chanber of Commerce (MVAC) point us
to Szukal ski v. Cronpton Corp., 2006 W App 195, 296 Ws. 2d

728, 726 N . W2d 304. There, the court of appeals affirnmed a
circuit court dismssal of an antitrust |awsuit brought by a
group of tire buyers alleging several conpanies engaged in the
manufacture and sale of chemcals wused to process rubber
conspired to fix prices. In determning the scope of the
"substantially affects"” test, the Szukalski court held that
plaintiffs nust allege "(1) specific effects on Wsconsin
commerce, not nmerely effects that are nationwi de, and (2) that
these effects on Wsconsin are nore than a general nationw de

effect on the price," citing Enmergency One, 23 F. Supp 2d at

971, and a recent decision of the Tennessee Suprene Court,

Freeman I ndustries, LLC v. Eastman Chemical Co., 172 S.W3d 512
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(Tenn. 2005). Szukal ski, 726 N W2d 304, 120. Wil e noting
that Szukalski is not before us, we address it to resolve any
i nconsi stenci es between it and our decision today.

151 Szukal ski correctly states that a conplaint nust
al lege effects on Wsconsin, and not nerely nationw de effects.!?
However, its conclusion that the ‘"substantially affects”
standard requires allegations "that these effects on Wsconsin
are nore than a general nationwide effect on the price"
m sstates the Ostad standard, and is inconsistent wth our
opi ni on today. See supra, 9145-46. As noted, plaintiffs need
not allege that the <challenged conduct disproportionately
affected W sconsi n, only t hat t he chal | enged conduct
substantially affected the people of Wsconsin and had inpacts
inthis state. Jdstad, 284 Ws. 2d 224, 185.

152 Finally, Bayer and amci W/ and MVAC contend that
certain limtations on actions under the Wsconsin Antitrust Act
are necessary for judicial econony and preserving a favorable
business climate in Wsconsin. They assert that if the court
does not adopt their proposed limtations to the "substantially
affects" test, Wsconsin courts will be flooded wth conplex

antitrust litigation. They maintain that wthout these

12 Because Szukal ski v. Cronpton Corp., 2006 W App 195, 296
Ws. 2d 728, 726 N.W2d 304, no petition for review filed, is
not before us, and we have not had an opportunity to review the
plaintiff's conplaint in Szukal ski to determne its sufficiency,
we do not address the Szukalski court’s conclusion that the
plaintiff failed to all ege substantial Wsconsin effects.

29



No. 2003AP2840

[imtations the specter of antitrust litigation would create a
hostil e at nbsphere for businesses in Wsconsin.

53 To adopt on policy grounds the limtations Bayer and
amci propose would be to substitute our own judgnent for that
of the |egislature. By establishing a broad antitrust act that
provides renedies to consuners not available wunder federal
antitrust law, the legislature has made clear policy choices in
the area of antitrust regulation. The "substantially affects”
test adopted in Odstad is consistent with the |legislature's
policy choices; requiring nore of plaintiffs would close off
consuner suits, particularly those by indirect purchasers,
contrary to the 1980 revision of the statute. Mor eover, it
woul d bar otherwise legitimte actions, thereby underm ning the
statute's purpose "to foster and encourage conpetition by
prohibiting unfair and discrimnatory practices which destroy or
hanper conpetition.™ See Ws. Stat. § 133.01. We decline to
substitute our judgnment for that of the legislature. See Flynn

v. Dep't of Admn., 216 Ws. 2d 521, 539, 576 N.W2d 245 (1998)

("This court has long held that it is the province of the
| egi sl ature, not the courts, to deternmine public policy.").®™

C
154 We turn now to Meyers' conplaint to determne if it

al l eges that the conduct of Bayer and the generic nmanufacturers

13'As to the nerits of these policy argunents, we note that
Bayer and amci fail to provide enpirical support for the
proposition that failure to Ilimt the applicability of the
W sconsin Antitrust Act would harm Wsconsin's business clinmate.
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substantially affected the people of Wsconsin and had inpacts
in this state.

155 Meyers' conplaint alleges, in the course of 35 pages
and 106 paragraphs, a broad price-fixing schenme affecting "at a
mnimum thousands . . . in Wsconsin." The conplaint states
that the naned plaintiffs and the putative class are Wsconsin
residents who purchased the antibiotic Cpro "at any tine since
January 6, 1995," the date that Myers alleges the market for
Cipro and generic equivalents would have opened to conpetition.
The conplaint states that Cpro was the best-selling antibiotic
in the world throughout nost of the 1990s. It avers that Bayer
posted $1 billion in sales of Cpro in the United States in 1999
al one. It states that as a result of the Agreenment anong Bayer
and the generic manufacturers, Bayer maintained its nonopoly in
the United States market for C pro; that from January 1997 to
Decenber 1998, Bayer increased its price for Cpro by 16.7% and
that from 1998 to 1999, Bayer's United States revenues for G pro
increased 25% while its net profits increased 22%

156 While Meyers' conplaint alleges harm to "thousands of

W sconsin residents,” the Energency One conplaint, by contrast,

all eged a conspiracy adversely affecting "only . . . plaintiff

itself." Energency One, 23 F. Supp. 2d at 971. The plaintiff

in Emergency One was a fire truck manufacturer that apparently

mai ntained only one dealership in Wsconsin. ld. at 960-61.
The plaintiff's conplaint did not state the nunber of sales it

made in Wsconsin per year, although it certainly would have had
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this information.™ Id. at 971. The plaintiff did not indicate
atime frame in which the people of Wsconsin suffered injury as
a result of alleged nonopolistic practices. Id. And the
conpany itself was a Delaware corporation, wth a principal
pl ace of business in Florida, and thus, any injury suffered by
the conmpany resulting in lay-offs or lost profits would have
likely had a negligible effect on Wsconsin workers and
investors. 1d. at 970-71

157 Here, Meyer s al | eges "t housands of W sconsin
residents" suffered economc harmas a result of Bayer's alleged
monopol i stic practices, starting January 6, 1995. An allegation
that a group of pharnaceutical conpanies conspired to maintain
monopoly prices on a best-selling prescription drug purchased by
t housands of Wsconsin residents over several years neets the
"substantially affects” t est set forth in dstad, 284
Ws. 2d 224, 185. We conclude that Meyers has sufficiently
all eged that the challenged conduct of Bayer and the generic
manuf acturers substantially affected the people of Wsconsin and
had inpacts in this state. W therefore affirm the court of
appeals' reversal of the circuit court's order dismssing the
conpl ai nt.

|V
158 In summary, we reaffirm the following standard set

forth in dOstad for determning when Chapter 133 reaches

% The conplaint in Emergency One, 23 F. Supp. 2d 959,
all eged only that 3500 to 4000 fire trucks are purchased by fire
departnments in the United States annually.
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interstate comrerce: A plaintiff filing an action under
Wsconsin's Antitrust Act nust allege price fixing as a result
of the formation of a conbination or conspi racy that
"substantially affects the people of Wsconsin and has inpacts
in this state" when the chall enged conduct occurs predom nately
or exclusively outside this state. O stad, 284 Ws. 2d 224,
185. We conclude that additional limtations Bayer and am ci
MVAC and WMC seek to read into the "substantially affects”
standard are unsupported by our precedents and are contrary to
the policy choices of the |egislature.

159 Meyers' 35-page, 106-paragraph conplaint alleges a

br oad price-fixing schene af fecting "at a m ni mum
thousands . . . in Wsconsin® who purchased the best-selling
antibiotic Cpro "at any tine since January 6, 1995." e
conclude Meyers' conplaint alleges illegal conduct that, if

true, substantially affected the people of Wsconsin and had
impacts in this state. We therefore affirm the court of
appeal s' decision reversing the circuit court's order dism ssing
Meyers' clains, and remand the matter to the circuit court for

further proceedi ngs consistent wth this opinion.

15 As we previously indicated, supra, Y4 n.4, issues
regarding the validity or invalidity of the G pro patent, and
the effect of the possible invalidity of the patent on the
legality of the Agreenents have not been briefed by the parties,
have not been developed in the record in this notion to dism ss,
and are not properly before this court. These matters nmay be
addressed by the circuit court on renand.
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By the Court.—Fhe decision of the court of appeals is

affirmed, and the cause is remanded to the circuit court for

further proceedi ngs consistent wth this opinion.
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160 DAVID T. PROCSSER, J. (di ssenting). Four years ago

in Conley Publishing Goup Ltd. v. Journal Communications, Inc.,

2003 W 119, 265 Ws. 2d 128, 665 N.W2d 879, this court was
confronted with the question whether we should adopt Brooke

Goup Ltd. v. Browmn & WIIlianson Tobacco Corp., 509 U S. 209

(1993), as the law of Wsconsin governing predatory pricing
under Ws. Stat. 8§ 133.03. As we answered this question, we
noted that "Wsconsin courts have [long] followed federal court
interpretations of Sections 1 and 2 of the Sherman Act and have
construed Wsconsin antitrust statutes in conformty with these
federal court interpretations.” Conley, 265 Ws. 2d 128, f{17.
61 In the course of explaining why Wsconsin should
follow federal law, the witer of the opinion observed that
“"there is presently no Wsconsin case |aw governing predatory
pricing clainms under 8§ 133.03(2)." Id., f116. "The dearth of
state antitrust precedent is not surprising because the scope of

Chapter 133 is limted to intrastate transactions. See Reese v.

Associ ated Hosp. Serv., 45 Ws. 2d 526, 532, 173 N W2d 661

(1970)." I1d.

162 Two vyears later, the sane witer was forced to
wi thdraw the phrase "the scope of Chapter 133 is limted to
intrastate transactions” because the court wunaninously upheld
the application of Wsconsin's Little Sherman Act to interstate

commerce in some circunmstances. (dstad v. Mcrosoft Corp., 2005

W 121, 91113, 74, 284 Ws. 2d 224, 700 N.W2d 139.
163 Having opened the door to interstate antitrust

enforcenment in sone circunstances, the court thought it ought to



No. 2003AP2840. dtp

comment briefly on what those "circunstances" were, even though
t hat question had not been briefed.

64 Early in the opinion, the <court quoted Professor
Her bert Hovenkanp to the effect that "a state antitrust |aw of
general application can virtually always be applied to a

practice having sufficient effects within the state.” 1d., 14

(enmphasi s added) (citation omtted). Then we added, "State |aw
is precluded from regulating interstate comerce only if it
"unduly burden[s]' interstate commerce." Id. (citing Von

Kal i nowski, Antitrust Laws & Trade Regulation 8§ 100.03 (2d. ed

2004)).

165 At the end of the opinion, the court said:

A civil plaintiff filing an action under
Wsconsin's antitrust act nust allege that (1)
actionable conduct, such as the formation of a
conbi nati on or conspiracy, occurred within this state,
even if its effects are felt primarily outside
W sconsi n; or (2) t he conduct conpl ai ned of
"substantially affects" the people of Wsconsin and
has inpacts in this state, even if the illegal
activity resul ting in t hose i npacts occurred

predom nantly or exclusively outside this state
[State v.] Allied Chem cal [& Dye Corp.], 9
Ws. 2d [290,] 295][, 101 N. W2d 133 (1960)] .
Operating with |esser standards would jeopardize the
action, undermine the wvalidity of our antitrust
statute, and <create the spectacle of Lilliputian
har assnent in Wsconsin courts. Questions of
provi nci alism favoritism and undue burden on
interstate conmmerce should be determned by resort to
contenporary federal commerce clause jurisprudence.
To say nore is beyond the scope of this opinion.

Id., 9185.

66 Four things should be noted about this paragraph.

First, the words "substantially affects" were borrowed from
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Allied Chem cal. Second, the words "substantially affects”

imply a higher standard than "sufficient effects,” quoted
earlier in the opinion. Third, the second point is underscored
by the following sentence: "Operating wth |esser standards
woul d jeopardize the action, wundermne the wvalidity of our
antitrust statute, and create the spectacle of Lilliputian
harassnment in Wsconsin courts.” Fourth, the paragraph requires
"inpacts in this state.”

67 1In interpreting the phrase "jeopardize the action," it
shoul d be renenbered that the court had recently considered two
cases exploring the reach of Wsconsin jurisdiction. See State

v. Derek Anderson, 2005 W 54, 280 Ws. 2d 104, 695 N.wW2d 731

and Tammie J.C. v. Robert T.R, 2003 W 61, 262 Ws. 2d 217, 663

N.W2d 734. The court did not want to encourage litigation that
exceeded the jurisdiction of the state. As for the phrase
"undermne the wvalidity of our antitrust statute,” O stad
di scussed such issues as federal preenption and burden on
interstate commerce in the opinion, and that context gives the
phrase neaning. "Lilliputian harassnment” conveys the inage of a
coormercial Qulliver tied down by a nultitude of antitrust
litigants across the country.

168 (O stad speaks of "actionable conduct, such as the

formation of a conbination or conspiracy . . . within this
state.” (QOstad, 284 Ws. 2d 224, 1{85. Surely, our statute is
nost potent when "actionable conduct” is formed within this
jurisdiction. Conversely, when "illegal activity" occurs

predom nantly or exclusively outside this jurisdiction but has
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impacts in Wsconsin, the inpacts in Wsconsin ought to be nore
substantial than what is "sufficient" for a purely Wsconsin
"conbi nation or conspiracy."” Ostad did not intend to convert
every antitrust violation anywhere into a violation of Wsconsin
law sinply because the violation affected sonme people in
W sconsi n.

169 Because | am unable to discern from the discussion in
the majority opinion any neaningful Ilimtation on antitrust
suits agai nst illegal activities outside this state, I

respectfully dissent.
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170 PATI ENCE DRAKE ROGGENSACK, J. (di ssenting). The
majority opinion concludes that the second amended conpl aint
(the conplaint) of the plaintiffs sufficiently alleges a
violation of Wsconsin's antitrust law, Ws. Stat. § 133.03
(2005-06),! to withstand a notion to disnmiss. Mijority op., 4.
It does so based on the conplaint's allegations that an
agreenent concerning ciprofloxacin hydrochloride between Bayer
AG and Barr Laboratories, Inc. (the Bayer-Barr agreement)? is a
"price-fixing scheme" for ciprofloxacin hydrochloride that

controlled the price for the drug "at any tine since January 6,
1995." 1d. The mmjority opinion concludes that, if proved, the
price-fixing alleged is "illegal conduct” that "substantially
affected the people of Wsconsin and had inpacts in this state"
thereby violating Wsconsin antitrust |[aw Id. However, it
al so recognizes that there are significant questions about the

effect that Bayer's patent nmay have on the plaintiffs' clains.

Id., 14 n.4. It suggests that those questions be addressed in
the circuit court on remand. |d.

71 1 dissent because | would resolve the effect of
Bayer's patent on the plaintiffs' clainms at this tinme. | would

do so because Bayer was granted a federal patent for
ci profl oxaci n hydrochloride (the C pro patent) that, in order to

have subject matter jurisdiction for this antitrust action,

L' Al further references to the Wsconsin Statutes are to
t he 2005-06 version, unless otherw se noted.

2 The Bayer-Barr agreement, about which the plaintiffs
conplain, is not in the record before us.

1
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W sconsin courts nust presunme is valid. 28 U.S.C 8§ 1338(a).
Presuming that Bayer's patent is wvalid, | conclude that the
conpl aint does not allege facts that, if true, are sufficient to
show ill egal conduct or conduct that has an illegal effect. E.

Benent & Sons v. Nat'l Harrow Co., 186 U.S. 70, 91 (1902). Only

illegal conduct or conduct that has an illegal effect violates

Wsconsin's antitrust | aw Prentice v. Title Ins. Co. of Mnn.,

176 Ws. 2d 714, 725, 500 N.W2d 658 (1993); State v. Alied

Chem & Dye Corp., 9 Ws. 2d 290, 296, 101 N.W2d 133 (1960).

Furt hernore, because the conduct alleged in the conplaint is not
illegal or alleged to have had an illegal effect, it cannot
"substantially affect”™ the people in Wsconsin and have
"inmpacts" in Wsconsin contrary to Ws. Stat. 8§ 133.03. a st ad
v. Mcrosoft Corp., 2005 W 121, 4985, 284 Ws. 2d 224, 700

N. W2d 139. Accordingly, | would affirm the circuit court's
di sm ssal of the conplaint for failure to state a clai m pursuant
to Ws. Stat. § 802.06(2)(a)6, albeit on different grounds.
Therefore, | respectfully dissent.
| . BACKGROUND®

172 The gravamen of the conplaint is that the agreenent
bet ween Bayer, who owns the patent for ci profl oxacin
hydrochloride that it markets under the trade name, "C pro," and

Barr, who applied to the United States Food and Drug

3 The facts used in the background narration have been taken
from the conplaint and from the public records of the United
States Food and Drug Adm nistration (FDA) and the United States
Patent and Trademark O fice (PTO. W may take judicial notice
of public records of governnental agencies. Perkins v. State,
61 Ws. 2d 341, 346, 212 N.W2d 141 (1973).

2
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Adm ni stration (FDA) for permission to manufacture and narket a
generic formof Cipro, is a price-fixing agreenent that effected
a monopoly for Cpro in Wsconsin. The conplaint alleges
Bayer's nmonopoly is illegal and violates Ws. Stat. 8§ 133.03(2).

173 As background for this theory, the plaintiffs allege
that Bayer held the patent for the active ingredient of G pro,
ci profloxacin hydrochloride, and that the C pro patent was
granted to Bayer on My 29, 1984, as Patent No. 4,670, 444.
Bayer also received FDA approval to market Cipro in October of
1987. Bayer's initial patent for G pro expired in Decenber of
2003. *

174 On COctober 27, 1991, Barr applied to the FDA to
manufacture and market a generic form of G pro. Barr used a
shortened form of application for FDA approval that is known as
an Abbreviated New Drug Application, or ANDA As part of the
ANDA process, Barr asserted that its generic drug was the
bi oequi val ent of G pro. This assertion permtted FDA
consideration of Barr's generic GCpro wthout the vyears of
testing that Bayer had to wundergo in order to obtain FDA
approval for G pro. Therefore, by piggybacking on Bayer's
| engthy FDA new drug testing requirenents, Barr's ANDA applied
for FDA approval for the same drug to which the FDA had given
Bayer approval. In its ANDA, Barr also alleged that Bayer's
patent was invalid, which is one of the allegations required in

order for the FDA to give prelimnary approval to a generic

* The public records of the PTO show that the PTO extended
Bayer's patent for G pro through June 8, 2004.

3
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equi val ent of a pat ent ed dr ug. See 21 U S C
§ 355(j)(2) (A (vii)(1V).

175 As is required by federal statute, Barr gave notice of
its ANDA to Bayer. See 21 U.S.C. 8§ 355(j)(2)(B)(iii). Wt hin
the statutory tineline of receiving Barr's notice (45 days),
Bayer filed a patent infringenent suit against Barr. A patent
infringenment suit is required by federal statutes as a precursor
to maintaining patent priority over a pending ANDA for the
generic equivalent of a patented drug. See 21 U.S.C
8 355(j)(5)(B)(iii).

176 The filing of Bayer's patent infringenent suit stayed
Barr's ANDA before the FDA for 30 nonths or until the concl usion
of the patent infringenent suit, whichever occurred first. See
id. That 30-nmonth stay would have ended on July 16, 1994.
However, prior to settling Bayer's suit against Barr for patent
infringenent, Bayer and Barr executed a stipulation to extend
the 30-nmonth stay until a final judgnent on the pending patent
l[itigation was entered. The district court approved the
stipulation and ordered that final consideration of Barr's ANDA
before the FDA was stayed until the patent litigation concluded.

Bayer AG v. Barr Labs., No. 92CVv39l1 (S.D.N. Y. Dec. 9, 1992); see

also 21 U.S.C. § 355(j)(5)(B)(iii).

177 On January 6, 1995, the FDA gave "tentative approval”
to Barr to market its drug, which approval was subject to

Bayer's patent being held invalid or expiring. FDA's public
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records show that FDA final approval to manufacture and market a
generic formof Cipro was not given to Barr until June 9, 2004.°

178 The conplaint does not allege that the conduct set out
in the Bayer-Barr agreenment falls outside of Bayer's rights
under the C pro patent. It also does not allege that Barr, or
anyone else, has ever contended that Bayer obtained its Cpro
patent through fraud on the United States Patent & Trademark
Ofice (PTO. Rather, the conplaint asserts that the Bayer-Barr
agreenent was entered into on January 8, 1997, and that it
allocates "the entire United States market for Cipro to Bayer
for at least six years" (January 2003) and that at Bayer's
option Bayer could either: (1) supply Cpro for sale as a
generic to Barr, who would operate as Bayer's licensee, or (2)
supply all of the G pro to purchasers itself and nake specified
payments to Barr.®

179 The Bayer-Barr agreenent, together wth a consent
j udgment, concluded Bayer's federal patent infringenent suit.
The consent judgnent affirmed that Bayer owns the patent for
Cipro; that it is valid and enforceable; and that Barr's generic

form of Cipro infringed Bayer's patent. Bayer AG v. Barr Labs.

No. 92CVv391 (S.D.N. Y. Jan. 16, 1997). There has been no appea

or collateral attack on that judgment.

° W nmay take judicial notice of public records of
governnment al agencies. Perkins, 61 Ws. 2d at 346.

® Payments such as these are conmmonly referred to as
"reverse" or "exit" paynents. Anne-Marie C. Yvon, Settlenents
Between Brand and Ceneric Pharnmaceuti cal Conpani es: A
Reasonabl e Antitrust Analysis of Reverse Paynents, 75 Fordham L.
Rev. 1883, 1884 n.9 (2006).
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180 Subsequent to t he concl usi on of t he pat ent
infringenment action, Bayer re-submtted its patent to the PTO
for review Bayer's patent for C pro was upheld in that
proceedi ng as wel | .

I'1. DI SCUSSI ON
A St andard of Review

81 A notion to dismss challenges the legal sufficiency

of the conplaint to state a claim on which relief nay be

gr ant ed. Kaloti Enters., Inc. v. Kellogg Sales Co., 2005 W

111, 911, 283 Ws. 2d 555, 699 N W2d 205. For purposes of the
notion, we generally accept as true all factual allegations made

in the conplaint. Watts v. Watts, 137 Ws. 2d 506, 512, 405

N. W2d 303 (1987). Judicial notice nmay also be taken of facts
fromthe public records of governnent agencies, here the PTO and

t he FDA. See Perkins v. State, 61 Ws. 2d 341, 346, 212 N W2d

141 (1973) (concluding that a court may take judicial notice of
facts easily accessible and capable of inmmediate and accurate

determ nation); Ws. Power & Light Co. v. Gty of Beloit, 215

Ws. 439, 444, 254 N W 119 (1934) (taking judicial notice of

the files of the public service conmssion); Hillier v. Lake

View Menm| Park, Inc., 208 Ws. 614, 622, 243 N.W 406 (1932)

(taking judicial notice of incorporation records in the office
of secretary of state).’ However, on a notion to dismss, courts

do not accept "facts which the court wll take judicial notice

" For a detailed exposition of judicial notice of facts by
appel late courts see George R Currie, Appellate Courts Use of
Facts Qutside of the Record by Resort to Judicial Notice and
| ndependent | nvestigation, 1960 Ws. L. Rev. 39 (1960).

6
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are not true, nor does the rule [of accepting facts pled in the

conplaint] apply to legally inpossible facts.” Cohen v. United

States, 129 F.2d 733, 736 (8th Cr. 1942). W also are not
required to accept factual statenents that are not credible.

See Ferraro v. Koelsch, 119 Ws. 2d 407, 410-11, 350 N.w2d 735

(C. App. 1984). Furthernore, we are not required to accept

| egal conclusions pled in the conplaint. John BBB Doe .

Archdi ocese of M I waukee, 211 Ws. 2d 312, 331, 565 N.W2d 94

(1997) .
182 W interpret the application of statutes independently
of the court of appeals and the circuit court, but benefiting

from the analyses of both prior decisions. Spi egel berg v.

State, 2006 W 75, 98, 291 Ws. 2d 601, 717 N.W2d 641. And
finally, whether a legal doctrine can shield defendants from
liability under Wsconsin's antitrust |aw that would otherw se
be accorded to the conplained of conduct is a question of |aw.
Prentice, 176 Ws. 2d at 721.
B. Wsconsin Antitrust Caim

183 There have been approximately 30 cases filed
t hroughout the United States, in state and federal courts, that
make antitrust clains against Bayer and Barr based on the sane

Bayer-Barr agreenment that is at issue here. Myers v. Bayer AG

143 F. Supp. 2d 1044, 1046 (E.D. Ws. 2001). Many of those
cases have been consolidated in the Eastern District of New York
under the scholarly attention of District Court Judge David

Trager. See In re Ci profloxacin Hydrochloride Antitrust Litig.,

363 F. Supp. 2d 514 (E. D.N.Y. 2005).
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184 The case now before us was filed in state court,
renoved to federal court and remanded to state court because the
federal district court determ ned that nounting a patent defense
to a state antitrust claim did not cause the matter "to arise
under” federal |aw. Meyers, 143 F. Supp. 2d at 1051. The
federal district court did not analyze whether a state claim had
been stated wthout plaintiffs alleging that Bayer's G pro
patent was invalid. In addition, the district court did not
address whether the conduct alleged in the conplaint exceeded
Bayer's rights under its G pro patent.

1. General patent |aw principles

85 In order to adequately address the defendants' notion
to dismss the conplaint, there are certain general principles
of federal patent |aw that mnmust be recognized. That recognition
is necessary before a court can evaluate a conplaint wherein a
patent owner is sued, in order to sort out which allegations are
factual allegations of a type that nust be accepted for purposes
of a notion to dismss, which allegations contain facts not
accepted as true, and which allegations are actually |[egal
concl usi ons.

186 A civil state court claim against a patent owner, such
as Bayer, that alleges conduct relating to the patented
invention and requests damages, must assunme that the patent is
valid and it nust allege conduct that falls outside of the
rights accorded under the patent. This is so because if the
conplaint were to allege that the patent is invalid, there would

be no subject matter jurisdiction in Wsconsin state courts to
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hear the claim 28 U.S.C. § 1338(a);® Schecher v. Purdue Pharna

L.P., 317 F. Supp. 2d 1253, 1257 (D. Kan. 2004):° see also Vill.

of Trenpealeau v. Mkrut, 2004 W 79, 8 n.2, 273 Ws. 2d 76,

681 N.W2d 190.%° And, if all the conduct that is alleged falls
within the rights granted by the federal governnent to the
patentee, the conduct is not illegal nor is its effect illegal

United States v. General Elec. Co., 272 U S. 476, 489-90 (1926).

It is inportant to continue to note that only illegal conduct or
conduct that has an illegal effect violates Ws. Stat. § 133.03.
O stad, 284 Ws. 2d 224, 985; Prentice, 176 Ws. 2d at 721.

187 Antitrust law generally forbids agreenments that
restrict output and raise prices above that which would be
achieved in normal market conpetition. See Phillip Areeda &

Her bert Hovenkanp, Vol. X Antitrust Law An Analysis of

Antitrust Principles and Their Application, 9f1780a (2d ed.

2004). However, if a patent owner acts solely within the rights

8 28 U.S.C. § 1338(a) provides, "The districts courts shal
have original jurisdiction of any civil action arising under any
Act of Congress relating to patents . . . . Such jurisdiction
shal | be exclusive of the courts of the states.”

®[Dlistrict courts have exclusive original jurisdiction
over actions "arising under" federal patent laws, i.e., in an
action challenging the validity or enforceability of the patent.
Schecher v. Purdue Pharma L.P., 317 F. Supp. 2d 1253, 1257 (D.
Kan. 2004).

0 village of Trenpealeau v. Mkrut, 2004 W 79, 273 Ws. 2d
76, 681 N.W2d 190, explains that as a general proposition,
circuit courts have broad subject matter jurisdiction; however
"[f]ederal |aw nmay confer exclusive jurisdiction over certain
subject matters to the federal courts, precluding state court
jurisdiction in those areas by operation of the Supremacy
Clause." 1d., 18 n.2.
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granted under the patent, the patent owner has a | awful nonopoly
and is "freed from conpetition of price, service, quality or
otherwise." United States v. Line Material Co., 333 US. 287,
300 (1948).

88 As the United States Suprenme Court has expl ai ned:

"A patent by its very nature is affected with a public
interest . . . [It] is an exception to the general
rul e agai nst nonopolies and to the right to access to
a free and open narket."

Wal ker Process Equip., Inc. v. Food Mach. & Chem Corp., 382

US 172, 177 (1965) (quoting Precision Instrunent Mg. Co. V.

Auto. Maint. Mach. Co., 324 U S. 806, 816 (1945)). It is black
letter law that a patent "is an exception to the general rule
agai nst nonopolies." C profloxacin, 363 F. Supp. 2d at 523

(quoting Precision, 324 U. S. at 816).

189 Therefore, agreeing to operate as a nonopoly that
fixes price for a patented invention is not illegal because
nmonopoly rights exercised within the confines of the patent are
granted by the federal governnment with the patent. As the

United States Suprene Court has expl ai ned:

[ T]he general rule is absolute freedom in the use or
sale of rights under the patent laws of the United

St at es. The very object of these laws is nonopoly,
and the rule is, wth few exceptions, that any
conditions which are not in their very nature illega

with regard to this kind of property, inposed by the
patentee and agreed to by the licensee for the right
to manufacture or wuse or sell the article, wll be
uphel d by the courts. The fact that the conditions in
the contracts keep up the nonopoly or fix prices does
not render themill egal.

Benent, 186 U. S. at 91 (enphasis added). In support of this

nmonopol y, the federal law grants to a patent owner "the right to

10
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excl ude others from making, using, offering for sale, or selling
the invention throughout the United States or inporting the
invention into the United States.” 35 U S.C. 8§ 154(a)(1). The
"essence of a patent grant is the right to exclude others from

profiting by the patented invention.”™ Dawson Chem Co. v. Rohm

& Haas Co., 448 U. S. 176, 215 (1980). The rationale for

granting such nonopolies to patent owners is to encourage

inventions. Brenner v. Manson, 383 U.S. 519, 534 (1966)."

90 The nonopoly rights accorded to a patent owner also
include the right to control the price charged for the patented

invention by a |icensee of the patent owner. Ceneral Elec., 272

U S. at 489-90. In General Electric, the governnment alleged

that General Electric was engaged in illegal price-fixing of
| anps through an agreenent wth Westinghouse. Id. at 478.
Cener al Electric owed the ©patents necessary for t he
construction of certain tungsten filament |lanps. |1d. at 480-81.

West i nghouse was one of General Electric's licensees to sell the

| anps as part of a nationw de sales and distribution plan. | d.
at 481-82. In considering the governnent's allegation that
Gener al El ectric i nposed a price-fixing condi tion on

West i nghouse's sales, the Court concluded price-fixing on sales

1 The freedom to take actions within the rights granted to
a patent owner that would otherwise be unlaw ul has a
[imtation. |f the patent was obtained "by knowing and wllfu
fraud practiced by the defendant on the Patent O fice or, if the
def endant was not the original patent applicant, [but] he had
been enforcing the patent wth know edge of the fraudul ent
manner in which it was obtained,” the patent will provide no
shield to clainms of wunlawful anticonpetitive conduct. Wal ker
Process Equip., Inc. v. Food Mach. & Chem Corp., 382 U S 172,
179 (1965) (Harlan, J., concurring).

11
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by a licensee was permssible so long as the price-fixing
stopped with the licensee and did not continue to fix the prices
charged by those who purchased from the |licensee for subsequent

sale. 1d. at 485. The court expl ai ned:

[Under the patent law the patentee is given by
statute a nonopoly of making, using and selling the
patented article. The extent of his nonopoly in the
articles sold and in the territory of the United
States where sold is not limted in the grant of his
patent, and the conprehensiveness of his control of
the business in the sale of the patented article is
not necessarily an indication of illegality of his
method. As long as he nakes no effort to fasten upon
ownership of the articles he sells control of the
prices at which his purchaser shall sell, it makes no
di fference how w despread his nonopoly. It is only
when he adopts a conbination with others, by which he
steps out of the scope of his patent rights and seeks
to control and restrain those to whom he has sold his
patented articles in their subsequent disposition of
what is theirs, that he comes within the operation of
the Anti-Trust Act.

191 Therefore, as we exam ne the conplaint, we nust: (1)
presune Bayer's Cipro patent is valid because the plaintiffs
clains are before a Wsconsin state court; and (2) assess
whet her any factual allegation relating to the Bayer-Barr
agreenent falls outside Bayer's right to maintain a nonopoly on
the price Bayer or its |icensee charges for G pro. Wth these
general principles of patent law in mnd, | turn to Wsconsin
antitrust | aw

2. State antitrust principles

192 Wsconsin's antitrust lawis set out in ch. 133 of the

W sconsin Statutes. The operative provision at issue in the

12
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case before us is Ws. Stat. § 133.03. It provides in relevant
part:

Unl awful contracts; conspiracies. (1) Every
contract, conbination in the form of trust or
otherwi se, or conspiracy, in restraint of trade or
commerce is illegal

(2) Every person who nonopolizes, or attenpts to
nmonopol i ze, or conbines or conspires with any other
person or persons to nonopolize any part of trade or
commerce is guilty.

193 Wsconsin antitrust law follows federal antitrust | aw

in nost respects. State v. Wiaste Mnt. of Ws., Inc., 81

Ws. 2d 555, 568-69, 261 N.W2d 147 (1978). For exanple, both
federal and state laws prohibit conspiracies to restrain trade
and nonopolies of the market. 15 U S.C. 88 1, 4, 15; Ws. Stat.
§ 133.03. However, Wsconsin antitrust law differs from federa
antitrust law in that Wsconsin law may permt the recovery of
damages by "I ndirect pur chaser s" 12 al | egi ng unl awf ul
anticonpetitive conduct, Jdstad, 284 Ws. 2d 224, 4963, but
federal |law does not. Ill. Brick Co. v. Illinois, 431 U S. 720,

730-31 (1. 1977).

194 The nobst recent Wsconsin Supreme Court decision
interpreting Ws. Stat. 8§ 133.03 is d stad. There we addressed
the certified question: "Does Wsconsin's antitrust act, Ws.
Stat. § 133.03, apply to interstate commerce affecting Wsconsin

commrer ce?" O stad, 284 Ws. 2d 224, f110. O stad clai ned that

12 The plaintiffs in the case before us are all "indirect
purchasers” of Cipro because they did not purchase G pro
directly from Bayer or Barr. II1. Brick Co. v. Illinois, 431
U.S. 720, 726 (IIl. 1977).

13
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M crosoft's share of the market for personal conputer operating
systens was so large that it prevented others from entering the
mar ket . Id., 912-3. Ostad alleged that Mcrosoft's
anticonpetitive conduct caused W sconsin consuners to pay higher
prices. 1d., Y7. The circuit court dism ssed the action after
concluding that 8§ 133.03 did not apply to interstate conduct.
Id., 9.

195 We concluded that "at least in some circunstances”
Ws. Stat. § 133.03 does apply to interstate conduct. 1d., 174.
Qur limted conclusion was based in large part on our prior

holding in Alied Chemical & Dye, where we addressed whether

W sconsin could apply its antitrust law to the sales of calcium
chloride made in Wsconsin through interstate commerce when
those sales were subject to the federal antitrust |aw. Al lied

Chem & Dye, 9 Ws. 2d at 292. W concluded that Wsconsin |aw

could be applied in sone circunstances, in part because there
was no conflict between federal and state antitrust | aws. | d.
at 295.

196 In Ostad, we also set out a test to assist courts and
the public ascertain when Ws. Stat. 8§ 133.03 nay reach
interstate actions. As a very general franmework, we explained
that either: (1) "actionable conduct, such as the formation of
a conbination or conspiracy,” nust have occurred wthin
W sconsi n, or (2) if the actionable conduct occurred
predom nantly or exclusively outside of Wsconsin, the "illegal
activity" nust "substantially affect”™ the people of Wsconsin

and have "inpacts" in Wsconsin. O stad, 284 Ws. 2d 224, 185.

14
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We advised that the test was to be interpreted in a restrictive
fashion so that Wsconsin's antitrust |aw would be avail able on

only alimted basis with regard to interstate conduct:

Operating with |esser standards would jeopardize the
action, wundermne the wvalidity of our antitrust
statute, and create the spectacle of Lilliputian
har assnent in Wsconsin courts. Questions of
provi nci al i sm favoritism and undue burden on
interstate comerce should be determned by resort to
contenporary federal conmerce clause jurisprudence.

197 It is inportant to note that O stad does not address
any issue that may arise in the application of state antitrust
law in the context of a federal patentee's actions, where
federal law may effect whether state law wll be applied.
Furthernore, in Ostad, we also did not address whether an
i ndirect purchaser's claimbased on conduct that occurred solely
outside of Wsconsin should be subject to Wsconsin's antitrust

| aw because that question was not brought to us for decision.

198 However, we have in past decisions shown that
Wsconsin antitrust law will not be applied to each and every
occasion where the claim of a state law violation is nade. I n

State v. M I waukee Braves, Inc., 31 Ws. 2d 699, 144 N WwW2d 1

(1966), we carefully considered the lack of federal prosecution
of interstate conduct and what inpact that should have on our
deci sion about the prosecution of an antitrust claim under
W sconsin | aw.

199 M| waukee Braves involved a state antitrust action

brought against the Braves and others by the State, due to major
| eague baseball's decision to nove the club to Atlanta, while

15
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refusing to permt another major |eague baseball teamto |ocate
in Ml waukee. Id. at 703-04. W acknow edged that a
"substantial injury to business activity within Wsconsin" was
caused by the exercise of nmmjor |eague baseball's nonopoly
power . Id. at 719. We explained that "organized baseball is
interstate conmerce and Congress may therefore regulate it."
Id. at 720. However, we noted that nmjor |eague baseball had
not been subjected to prosecution under federal antitrust |aw.
ld. at 721.

1100 When considering how to determne whether that
de facto exenption from federal antitrust l|aw could cause a
conflict with the application of state antitrust law in regard
to the decision to nove the Braves, we framed the question as:
"whether there is a conflict between state and federal policy,
so that the state policy nust yield." [Id. W concluded that
federal choice nust control and Wsconsin could not enforce its
antitrust |law based on the "concerted action" of nobving the
Braves from M Iwaukee and refusing M| waukee another major
| eague baseball franchise. [1d. at 732.

101 In Prentice, we once again addressed whether
prosecution of alleged conduct, which if proved true, appeared
to violate Wsconsin antitrust |aw, should proceed. Prentice
was brought as a class action against "twelve title insurance
conpanies and several of their enployees.” Prentice, 176
Ws. 2d at 720. It was clainmed that the defendants engaged in a
conspiracy to restrain trade, causing the consuner "plaintiffs

to pay substantially higher prices for title insurance and
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rel ated services than they would have had to pay in the absence
of the alleged conspiracy." Id. At issue was "whether the
filed rate doctrine shield[ed] the defendants from liability"
under Wsconsin's antitrust law. 1d. at 721.

102 In Prentice, we explained how a regulatory agency's
approval of a rate "established the |awfulness” of a rate; and
therefore, the "legal rights of the parties were neasured solely
by the filed rate.” 1d. at 722. W concluded that because the
i nsurance conpanies filed the rates they would charge pursuant
to the provisions of Ws. Stat. § 625.15(2) (1977-78) and the
agency had approved those rates under the filed rate doctrine
the rates charged were lawful rates. Id. at 725. Theref ore,
the title insurance conpanies and their enployees were not
subj ect to prosecution under Wsconsin antitrust law. 1d. This
di scussi on denonstrates that while Wsconsin's antitrust |aw nay
initially appear to be applicable, there are occasions when it
will not be applied because to do so would interfere with other
federal or state |aws or doctrines.

3. Plaintiffs' clains

103 1 now turn to the plaintiffs' clainms in the suit
before us. The conplaint acknow edges that Bayer is the hol der
of the patent for Cpro. It alleges that Barr's generic drug is
t he "bi oequi val ence” of G pro.

1104 Plaintiffs' allegation of the existence of Bayer's
Cipro patent is significant because all patents are presuned to
be wvalid. 35 U S. C § 282 Furthernore, Bayer's patent for

Ci pro has been adjudged valid and enforceable. Bayer AG v. Barr

17
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Labs., No. 92Cv391 (S.D.N. Y. Jan. 16, 1997). And finally, if
the plaintiffs were attacking the validity or enforceability of
the patent through the allegations that are made in the
conplaint, there would be no subject matter jurisdiction in
W sconsin courts to hear their clainmns. Schecher, 317 F. Supp.
2d at 1257.

105 Plaintiffs nonetheless allege that in the absence of
the Bayer-Barr agreenent, Barr would have begun marketing
generic G pro January 6, 1995.'% This can be true under only one
condition for a claim made in state court—the nonopoly set out
in the Bayer-Barr agreement nust fall outside of Bayer's right
to maintain a nonopoly for Ci pro throughout the term of the

pat ent . C profloxacin, 363 F. Supp. 2d at 524. St at ed

otherwise, "the conduct at issue is illegal if it threatens
conpetition in areas other than those protected by the patent
and [if not, it] is otherwise legal." Id. (quoting United

States v. Studiengesellschaft Kohle, mb.H , 670 F.2d 1122, 1127

(D.C. Gr. 1981)). Therefore, while not every nonopoly that an
owner of a patent maintains is lawful, in order to withstand a
nmotion to dismiss, a conplaint against a patent owner mnust

al l ege sonme conduct, which if proved true, falls outside of the

13 This date predates FDA final approval to Barr, which
according to the FDA' s public records occurred on June 9, 2004.
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conduct protected under the patent during the entire term of the
pat ent . 1

7106 | accept the following allegations of plaintiffs as
true for purposes of this notion: (1) The Bayer-Barr agreenent
consented to "fix, raise, maintain, and stabilize the price of
Cipro." (2) The Bayer-Barr agreenent "provides that Bayer has
the option to either: (a) |icense and supply Bayer-manufactured
Cipro to Barr [] for resale under a generic label; or (b) pay
gquarterly anounts to Barr from 1998 through at |east 2003." (3)

The Bayer-Barr agreenment "set forth the prices that Bayer may
charge to Barr [], if Bayer chooses to supply its Cpro to Barr
[] for resale [and] requires Barr [] to share with Bayer in
profits from the resale of generically | abeled GCipro
manufactured by Bayer [and] [] l|imts the ability of Barr [] to
price Cpro licensed from Bayer independently.™

7107 None of these allegations is sufficient to state a
claim under Ws. Stat. 8 133.03 because none of the alleged

conduct is illegal and the nonopolistic effect of the conduct is

not illegal. The price-fixing conduct and the nonopoly that is

4 For exanple, while one who owns a patent can price-fix
for the patented invention to those to whomit or its |licensees

sell, it ~cannot lawfully fix the price for the patented
invention that will be charged by those to whom the patent owner
or its licensees have sold. General Elec., 272 U S. at 485. In

addition, a licensee who has rights under a former provision in
the Hatch-Waxnman Act to act as the first generic producer for
180 days on the expiration of the patent (21 US.C
8§ 355(j)(5)(B)(iv)) cannot lawfully agree to delay the
comencenent of the 180-day period and in so doing, extend the
patent beyond the term granted by the PTO In re Cardizem CK
Antitrust Litig., 332 F.3d 896, 907-08 (6th Cir. 2003).
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all eged to have resulted come within the rights granted to Bayer
by the federal governnent when it issued the G pro patent.

CGeneral Elec., 272 U S. at 485; Benent, 186 U.S. at 91.

1108 There are other allegations in the conplaint that
appear factual, but are either legal conclusions that | do not

accept for purposes of a notion to dismss, John BBB Doe, 211

Ws. 2d at 331, or they are facts for which | take judicial
notice that they are not true or are not legally possible.
Cohen, 129 F.2d at 736. For exanple, we need not accept the
all egation, repeated in nmany fornms in the conplaint, that were
it not for the Bayer-Barr agreenent, Barr would have begun to
manuf act ure and market generic Cipro in January of 1995.

1109 According to the public records of the PTO, Bayer's
original patent for Cpro did not expire until Decenber 2003 and
was extended through June 8, 2004. Furthernore, Barr had
received only "tentative" FDA approval in January of 1995. The
public records of the FDA show Barr did not have FDA approval to
mar ket generic Cpro until June 9, 2004. Therefore, unless
Bayer's Cipro patent is invalid—a position that the plaintiffs
cannot maintain in this lawsuit in state court—t would have
been a violation of federal law for Barr to market generic G pro
before June 9, 2004. Therefore, in the context of a notion to
dismss, plaintiffs' repeated allegation in this regard does not
cause their conplaint to state a claim

1110 The majority permts plaintiffs' clains to proceed

because plaintiffs allege:

a broad price-fixing schenme affecting "at mninum
thousands . . . in Wsconsin" who purchased the best-
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selling antibiotic Cpro "at any tinme since January 6,
1995." W conclude Meyers' conplaint alleges illegal
conduct that, if true, substantially affected the
peopl e of Wsconsin and had inpacts in this state.

Majority op., T4. The quote above shows that the nmmjority
opinion errs because it does not consider the context in which
the conplaint is made, i.e., it is nmade against the |awful owner

of the federal patent for G pro. Bayer AG v. Barr Labs., No.

92CV391 (S.D.N.Y. Jan. 16, 1997) (concluding that Bayer owns the
Cipro patent, which is valid and enforceable).?®

111 The mmjority opinion gives credence to the conplaint's
assertion that "as a result of the Agreenent, Bayer nmaintained
its monopoly of the United States market for Cipro and generic
equi valents of GCipro.” Majority op., 9T13. The quoted phrase,
"as a result of the Agreenent” from the majority opinion
i ncorporates a conclusion of |aw It does not recite a fact
because the Bayer-Barr agreenent could have caused Bayer to have

a nonopoly for Cipro only if Bayer's C pro patent were invalid.

Cener al Elec., 272 U S. at 485; Benent , 186 U. S. at 91.

O herwise, the nonopoly is a result of the patent. Thr oughout
the mpjority opinion it assunmes the alleged conduct is illegal.
This is a conclusion of |law inappropriate for a notion to

dismss, unless there are facts alleged, which if true, were

15 That the plaintiffs' claim is nade against the patent
owner for Cipro was argued to the circuit court. It was not
briefed for us because the circuit court dism ssed the conplaint
on other grounds and the court of appeals reviewed only the

grounds enployed by the circuit court. However, many questions
about the effect of Bayer's Cpro patent on the plaintiffs'
claimts were asked of counsel for all parties at the oral

argunment before us.
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sufficient to support that concl usion. No such facts have been
alleged in the conplaint. And, as | explained above, price-
fixing and nonopolies within the rights granted with the C pro
patent are |egal. Benent, 186 U S. at 91 (explaining that

“"[t]he fact that the conditions in the contracts keep up the

nmonopoly or fix prices does not render themillegal").
1112 Only illegal conduct or conduct that has an illegal
effect violates Wsconsin's antitrust |[|aw Prentice, 176

Ws. 2d at 721; Allied Chem, 9 Ws. 2d at 296. Therefore, it

is not just that price-fixing occurred and that it had a

nmonopolistic effect, the price-fixing to attain a nonopoly for

Cipro nmust be illegal or the effect of the conduct nust be
illegal. The allegations of both the conduct and its effect set
out in the conplaint are not illegal under controlling federa

|law. GCeneral Elec., 272 U S. at 485.

1113 Furthernore, wunder Ws. Stat. § 133.03, only illegal
conduct or conduct that has an illegal effect can "substantially
affect” the people of Wsconsin and have "inpacts"” that violate
Wsconsin antitrust |aw O stad, 284 Ws. 2d 224, 185; Alied
Chem, 9 Ws. 2d at 295. It is beyond question that not all
price-fixing or nonopolies are illegal. In the case before us,
given the presunption that Bayer's C pro patent is valid and
enforceabl e, none of the conduct alleged is illegal, nor is the

nmonopol istic effect of the conduct illegal. General Elec., 272

U S. at 485; Benent, 186 U S. at 91. Therefore, because of the
nature of a patent, any adverse effects on the market that were

caused by actions that fall within the scope of a patent owner's
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rights under the patent cannot be addressed by antitrust |aw.

C profl oxacin, 363 F. Supp. 2d at 524; see also Prentice, 176

Ws. 2d at 721. Only conduct that threatens conpetition in
areas other than those that are protected by the rights under a
pat ent can be illegal under f eder al antitrust I aw.

C profl oxacin, 363 F. Supp. 2d at 524. No such conduct has been

alleged in the conplaint before us. Therefore, defendant's
notion to dism ss should be granted.
I11. CONCLUSI ON

1114 Because the conduct alleged in the conplaint is not
illegal or alleged to have had an illegal effect, it cannot
"substantially affect”™ the people in Wsconsin and have
"inmpacts" in Wsconsin contrary to Ws. Stat. 8 133.03. J stad,
284 Ws. 2d 224, 1{85. Therefore, | would affirm the circuit
court's dismssal of the conplaint for failure to state a claim
pursuant to Ws. Stat. 8§ 802.06(2)(a)6, albeit on different
grounds. Accordingly, | respectfully dissent.

115 | am authorized to state that Justices JON P. WLCOX
and DAVID T. PROSSER join this dissent.
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