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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed and 

remanded for further proceedings.   

 

¶1 LOUI S B.  BUTLER,  JR. ,  J.   The def endant s,  Bayer  AG,  et  

al .  ( col l ect i vel y " Bayer " ) ,  seek r evi ew of  a publ i shed cour t  of  

appeal s '  deci s i on1 r ever si ng a c i r cui t  cour t  or der  t hat  di smi ssed 

al l  c l ai ms br ought  under  Wi sconsi n' s Ant i t r ust  Act ,  Chapt er  133 

of  t he Wi sconsi n St at ut es,  by Bar bar a Meyer s,  Lynn St ucker ,  

                                                 
1 Meyer s v.  Bayer  AG,  2006 WI  App 102,  293 Wi s.  2d 770,  718 

N. W. 2d 251.  
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Loyal  Ber g,  and Eugene Br owni ng ( col l ect i vel y " Meyer s" ) ,  

r epr esent i ng a put at i ve c l ass of  Wi sconsi n r esi dent s who 

pur chased t he ant i bi ot i c c i pr of l oxaci n hydr ochl or i de f r om Bayer  

under  t he br and name Ci pr o.   Meyer s '  compl ai nt 2 al l eges t hat  

Wi sconsi n consumer s pai d i nf l at ed pr i ces f or  Ci pr o as a r esul t  

of  an unl awf ul  agr eement  bet ween Bayer  and t hr ee manuf act ur er s  

of  gener i c dr ugs,  Bar r  Labor at or i es,  I nc.  ( " Bar r " ) ,  Hoechst  

Mar i on Roussel ,  I nc.  ( " HMR" )  and The Rugby Gr oup ( " Rugby" ) ,  

whi ch pr ecl uded Bar r ,  HMR and Rugby f r om sel l i ng or  mar ket i ng 

gener i c c i pr of l oxaci n hydr ochl or i de t o compet e wi t h Ci pr o.   

¶2 The ci r cui t  cour t ,  Honor abl e Mi chael  D.  Guol ee,  

di smi ssed Meyer s '  c l ai ms agai nst  Bayer ,  concl udi ng t hat  

Wi sconsi n' s Ant i t r ust  Act ,  Wi s.  St at .  § 133. 03 ( 2005- 06) , 3 

appl i ed onl y t o i nt r ast at e commer ce.   Meyer s appeal ed,  and t he 

cour t  of  appeal s hel d t he case i n abeyance pendi ng our  deci s i on 

i n Ol st ad v.  Mi cr osof t  Cor p. ,  2005 WI  121,  284 Wi s.  2d 224,  700 

N. W. 2d 139.   Subsequent l y,  we concl uded i n Ol st ad t hat  

Wi sconsi n' s Ant i t r ust  Act  appl i es t o cases i nvol v i ng i nt er st at e 

conduct  i f   

( 1)  t he act i onabl e conduct ,  such as t he f or mat i on of  a 
combi nat i on or  conspi r acy,  occur r ed wi t hi n t hi s st at e,  
even i f  i t s  ef f ect s ar e f el t  pr i mar i l y out si de of  
Wi sconsi n;  or  ( 2)  t he conduct  compl ai ned of  
" subst ant i al l y  af f ect s"  t he peopl e of  Wi sconsi n and 

                                                 
2 Except  wher e ot her wi se not ed,  t he compl ai nt  we r ef er  t o 

t hr oughout  t hi s opi ni on i s t he second amended compl ai nt  f i l ed by 
t he pl ai nt i f f s i n t hi s act i on.  

3 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2005-
06 ver si on unl ess ot her wi se i ndi cat ed.  
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has i mpact s i n t hi s st at e,  even i f  t he i l l egal  
act i v i t y r esul t i ng i n t hose i mpact s occur r ed 
pr edomi nant l y or  excl usi vel y out si de t hi s st at e.  

Ol st ad,  284 Wi s.  2d 224,  ¶1.   Appl y i ng Ol st ad,  t he cour t  of  

appeal s r ever sed t he ci r cui t  cour t  on gr ounds t hat  t he Wi sconsi n 

Ant i t r ust  Act  r eaches i nt er st at e commer ce,  and Meyer s '  compl ai nt  

al l eged f act s of  i l l egal  conduct  t hat ,  i f  t r ue,  " subst ant i al l y  

af f ect ed"  t he peopl e of  Wi sconsi n and had i mpact s i n t hi s st at e.   

Meyer s v.  Bayer  AG,  2006 WI  App 102,  ¶¶1,  10- 11,  293 Wi s.  2d 

770,  718 N. W. 2d 251.   

¶3 We f ol l ow our  pr ecedent  set  f or t h i n Ol st ad f or  

det er mi ni ng when Chapt er  133 r eaches i nt er st at e commer ce:   A 

pl ai nt i f f  f i l i ng an act i on under  Wi sconsi n' s Ant i t r ust  Act  must  

al l ege pr i ce f i x i ng as a r esul t  of  t he f or mat i on of  a 

combi nat i on or  conspi r acy t hat  " ' subst ant i al l y  af f ect s '  t he 

peopl e of  Wi sconsi n and has i mpact s i n t hi s st at e"  when t he 

chal l enged conduct  occur s pr edomi nat el y or  excl usi vel y out si de 

t hi s st at e.   Ol st ad,  284 Wi s.  2d 224,  ¶85.   We concl ude t hat  

addi t i onal  l i mi t at i ons Bayer  and ami ci  Mi l waukee Met r opol i t an 

Chamber  of  Commer ce and Wi sconsi n Manuf act ur er s and Commer ce 

seek t o r ead i nt o t he " subst ant i al l y  af f ect s"  st andar d ar e 

unsuppor t ed by our  pr ecedent s and ar e cont r ar y t o t he pol i cy 

choi ces of  t he l egi s l at ur e.    

¶4 Meyer s '  35- page,  106- par agr aph compl ai nt  al l eges a 

br oad pr i ce- f i x i ng scheme af f ect i ng " at  a mi ni mum,  

t housands .  .  .  i n Wi sconsi n"  who pur chased t he best - sel l i ng 

ant i bi ot i c Ci pr o " at  any t i me si nce Januar y 6,  1995. "   We 

concl ude Meyer s '  compl ai nt  al l eges i l l egal  conduct  t hat ,  i f  
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t r ue,  subst ant i al l y  af f ect ed t he peopl e of  Wi sconsi n and had 

i mpact s i n t hi s st at e. 4  We t her ef or e af f i r m t he cour t  of  

appeal s '  deci s i on r ever si ng t he ci r cui t  cour t ' s  or der  di smi ssi ng 

Meyer s '  c l ai ms,  and r emand f or  f ur t her  pr oceedi ngs consi st ent  

wi t h t hi s opi ni on.   

I  

¶5 Thi s r evi ew of  a deci s i on of  t he cour t  of  appeal s 

ar i ses on a mot i on t o di smi ss f or  f ai l ur e t o st at e a c l ai m.   For  

pur poses of  t hi s r evi ew,  we accept  as t r ue t he f act s al l eged i n 

Meyer s '  compl ai nt .   Ti et swor t h v .  Har l ey- Davi dson,  I nc. ,  2004 WI  

32,  ¶5,  270 Wi s.  2d 146,  677 N. W. 2d 233.   The f act s as set  f or t h 

bel ow ar e t aken f r om Meyer s '  compl ai nt  except  wher e ot her wi se 

not ed.  

¶6 Bayer  f i l ed U. S.  Pat ent  No.  4, 670, 444 ( " ' 444 pat ent " )  

on May 29,  1984,  a compound pat ent  f or  t he dr ug ci pr of l oxaci n 

hydr ochl or i de.   I n Oct ober  1987,  a subsi di ar y of  Bayer  obt ai ned 

                                                 
4 At  or al  ar gument ,  t he i ssue ar ose of  whet her  t he agr eement  

bet ween Bayer  and t he gener i c manuf act ur er s const i t ut ed 
act i onabl e conduct  under  Chapt er  133.   We not e t hat  a f eder al  
di st r i ct  cour t  di smi ssed an act i on under  t he Sher man Ant i t r ust  
Act  agai nst  Bayer  on gr ounds t hat  t he Agr eement  bet ween Bayer  
and t he gener i c manuf act ur er s di d not  v i ol at e f eder al  ant i t r ust  
l aw.   See I n r e Ci pr of l axaci n Hydr ochl or i de Ant i t r ust  
Li t i gat i on,  363 F.  Supp.  2d 514 ( E. D. N. Y.  2005) .   I n a compl ex 
opi ni on di scussi ng a number  of  di f f er ent  i ssues,  t he f eder al  
di st r i ct  cour t  addr essed whet her  t he consumer  pl ai nt i f f s coul d 
at t ack t he val i di t y of  t he Ci pr o pat ent  post  hoc,  and t he ef f ect  
of  t he possi bl e i nval i di t y of  t he pat ent  on t he l egal i t y of  t he 
Agr eement s,  among ot her  quest i ons.   Because t hese i ssues have 
not  been br i ef ed by t he par t i es,  have not  been devel oped i n t he 
r ecor d i n t hi s mot i on t o di smi ss,  and ar e not  pr oper l y bef or e 
t hi s cour t ,  we do not  addr ess t hem f ur t her .   These mat t er s may 
be addr essed by t he c i r cui t  cour t  on r emand.  
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appr oval  f r om t he Food and Dr ug Admi ni st r at i on ( " FDA" )  t o mar ket  

c i pr of l oxaci n hydr ochl or i de.   The dr ug was mar ket ed under  t he 

name Ci pr o,  a br oad spect r um ant i bi ot i c appr oved t o t r eat  

s i nusi t i s ,  l ower  r espi r at or y i nf ect i ons,  and f i f t een ot her  

ai l ment s.   Ci pr o qui ckl y became one of  t he most  pr escr i bed dr ugs 

of  i t s  k i nd. 5  Meyer s '  compl ai nt  st at es t hat  wi t hi n one year  of  

i t s  i nt r oduct i on,  Ci pr o was adopt ed i n t he f or mul ar y of  ever y 

hospi t al  i n t he Uni t ed St at es.   

¶7 I n Oct ober  1991 Bar r  f i l ed an Abbr evi at ed New Dr ug 

Appl i cat i on ( " appl i cat i on" )  wi t h t he FDA,  pur suant  t o cer t ai n 

pr ovi s i ons of  21 U. S. C.  § 355,  a/ k/ a t he Hat ch- Waxman Act ,  

r equest i ng appr oval  t o mar ket  and sel l  gener i c c i pr of l oxaci n 

hydr ochl or i de ( " gener i c Ci pr o" ) .   Pur suant  t o t he Hat ch- Waxman 

Act ,  Bar r  not i f i ed Bayer  of  i t s  appl i cat i on,  and asser t ed t hat  

Bayer ' s ' 444 pat ent  was i nval i d and unenf or ceabl e.   I n r esponse,  

Bayer  f i l ed a pat ent  i nf r i ngement  l awsui t  agai nst  Bar r  on 

Januar y 16,  1992,  chal l engi ng Bar r ' s appl i cat i on t o mar ket  and 

sel l  gener i c Ci pr o.   As a r esul t  of  t he i nf r i ngement  l awsui t ,  

FDA appr oval  of  Bar r ' s appl i cat i on was aut omat i cal l y post poned 

by oper at i on of  st at ut e,  21 U. S. C.  § 355( j ) ( 5) ( B) ( i i i )  ( 1991) ,  

pendi ng r esol ut i on of  t he pat ent  i nf r i ngement  l awsui t .  

¶8 On Januar y 6,  1995,  wi t h t he pat ent  case as yet  

unr esol ved,  t he FDA gave t ent at i ve appr oval  t o Bar r ' s 

                                                 
5 Meyer s '  compl ai nt  i ndi cat es t hat ,  as of  Januar y 2002,  

Ci pr o was t he best - sel l i ng ant i bi ot i c i n t he wor l d,  a posi t i on 
i t  had mai nt ai ned f or  ei ght  consecut i ve year s.   Meyer s c i t es a 
Mar ch 2000 Bayer  pr ess r el ease i ndi cat i ng t hat  i n 1999 Ci pr o 
post ed $1 bi l l i on i n sal es i n t he Uni t ed St at es.  
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appl i cat i on f or  gener i c Ci pr o.   Meyer s '  compl ai nt  st at es t hat ,  

f ol l owi ng t he FDA' s act i on,  a Bar r  of f i c i al  r epor t edl y st at ed 

t hat  Bar r  woul d br i ng t o mar ket  i t s gener i c Ci pr o " i mmedi at el y"  

i f  Bar r  pr evai l ed i n t he pat ent  i nf r i ngement  sui t .   

¶9 On Mar ch 29,  1996,  Bar r  ent er ed i nt o an agr eement  wi t h 

Rugby,  a r i val  gener i c dr ug manuf act ur er ,  i n whi ch Bar r  agr eed 

t o shar e equal l y wi t h Rugby any r i ght s and pr of i t s f r om t he 

event ual  mar ket i ng and di st r i but i on of  gener i c Ci pr o i n exchange 

f or  Rugby' s ass i st ance i n f undi ng t he pat ent  l i t i gat i on wi t h 

Bayer .   

¶10 Bayer  moved f or  summar y j udgment  i n t he pat ent  sui t  

wi t h Bar r  and Rugby i n Januar y 1996.   On June 5,  1996,  t he cour t  

pr esi di ng over  t he pat ent  l i t i gat i on deni ed Bayer ' s mot i on f or  

summar y j udgment ,  and deni ed a mot i on f or  r econsi der at i on on 

Sept ember  5,  1996.    

¶11 On Januar y 8,  1997,  Bayer ,  Bar r ,  HMR,  and Rugby 

ent er ed i nt o f our  agr eement s ( col l ect i vel y,  t he " Agr eement " )  

whi ch al l ocat ed t he ent i r e Uni t ed St at es mar ket  f or  Ci pr o f or  at  

l east  s i x year s,  and r equi r ed Bayer  t o make l ar ge monet ar y 

payment s t o Bar r  and HMR. 6  Accor di ng t o t he compl ai nt ,  Bayer  

made an i ni t i al  payment  t o Bar r  and HMR of  $49. 1 mi l l i on.   The 

compl ai nt  asser t s t hat  t he Agr eement  gr ant ed Bayer  an unl awf ul  

monopol y i n t he mar ket  f or  Ci pr o and gener i c Ci pr o.   As a par t  

                                                 
6 The compl ai nt  s t at es t hat  Rugby was a subsi di ar y of  HMR 

unt i l  Febr uar y 1998,  at  whi ch t i me Rugby was acqui r ed by Wat son.   
The compl ai nt  st at es t hat  Rugby r et ai ned t he exc l usi ve r i ght  t o 
di st r i but e gener i c Ci pr o f ol l owi ng t he sal e of  Rugby t o Wat son 
Phar maceut i cal s,  I nc.  ( " Wat son" ) .   
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of  t he Agr eement ,  Bayer  and Bar r  agr eed t o r esol ve t he pat ent  

l i t i gat i on by ent er i ng i nt o a consent  j udgment  t hat  acknowl edged 

t he val i di t y and enf or ceabi l i t y  of  t he ' 444 pat ent .   Bayer  

st at es i t  i s  undi sput ed t hat  t he di scussi ons r el at i ng t o t he 

Agr eement  occur r ed i n New Yor k and Ger many.    

¶12 The Agr eement  f ur t her  pr ovi ded t hat  Bayer  coul d ei t her  

( a)  l i cense and suppl y Bayer - manuf act ur ed Ci pr o t o Bar r  and HMR 

f or  r esal e under  a gener i c l abel ;  or  ( b)  pay quar t er l y amount s 

t o Bar r  f r om 1998 t hr ough at  l east  2003. 7  The f or mer  of  t hese 

opt i ons est abl i shed t he pr i ce Bar r  and HMR woul d pay t o Bayer  

f or  Ci pr o,  and r equi r ed Bar r  and HMR t o shar e i t s pr of i t s wi t h 

Bayer .   The Agr eement  al so r equi r ed Bar r  t o amend i t s 

appl i cat i on t o t he FDA,  endi ng i t s chal l enge t o t he val i di t y of  

t he ' 444 pat ent .   The Agr eement  r equi r ed t hat  t he par t i es not  

di scl ose t he t er ms of  t he Agr eement .   The consent  j udgment  

endi ng t he pat ent  l i t i gat i on i n f eder al  cour t  cont ai ned no 

i nf or mat i on about  t he t er ms of  t he Agr eement  and made no ment i on 

of  any payment s f r om Bayer  t o Bar r .    

¶13 Meyer s '  compl ai nt  asser t s t hat ,  as a r esul t  of  t he 

Agr eement ,  Bayer  mai nt ai ned i t s monopol y of  t he Uni t ed St at es 

mar ket  f or  Ci pr o and gener i c equi val ent s of  Ci pr o.   Publ i shed 

r epor t s c i t ed i n t he compl ai nt  show t hat  f r om Januar y 1997 t o 

                                                 
7 Meyer s '  br i ef  st at es t hat  Bayer  has chosen t o make 

quar t er l y payment s t o Bar r  and HMR.   I t  st at es t hat ,  i ncl udi ng 
t he $49. 1 mi l l i on i ni t i al  payment ,  Bayer  agr eed t o pay Bar r  and 
HMR t hr ough December  2003 a t ot al  of  $398 mi l l i on not  t o compet e 
i n t he Uni t ed St at es wi t h Bayer  i n t he mar ket  f or  Ci pr o and 
gener i c equi val ent s t o Ci pr o.    
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December  1998,  Bayer  i ncr eased t he pr i ce of  Ci pr o by 16. 7%,  one 

of  t he l ar gest  i ncr eases f or  any pr escr i pt i on dr ug i n t he Uni t ed 

St at es.   Bayer ' s i nt er nal  sal es document s show t hat  i t s r evenues 

and pr of i t s i ncr eased subst ant i al l y  af t er  t he execut i on of  t he 

Agr eement ,  accor di ng t o t he compl ai nt .   Fr om 1998 t o 1999,  

Bayer ' s Uni t ed St at es r evenues f r om Ci pr o went  up f r om 

$834, 620, 400 t o $1, 042, 473, 100,  an i ncr ease of  25%,  whi l e i t s 

net  pr of i t s j umped f r om $756, 265, 800 t o $921, 631, 900,  an 

i ncr ease of  22%.   

¶14 The compl ai nt  asser t s t hat  wer e i t  not  f or  t he conduct  

of  t he def endant s,  gener i c manuf act ur er s,  i ncl udi ng Bar r ,  woul d 

have begun mar ket i ng and sel l i ng gener i c Ci pr o i n t he Uni t ed 

St at es no l at er  t han Januar y 1995.   The compl ai nt  asser t s t hat ,  

" [ a] s a r esul t  of  t he i l l egal  conduct  of  Def endant s,  Pl ai nt i f f s 

and member s of  t he Cl ass wer e compel l ed t o pay,  and di d pay,  

supr acompet i t i ve pr i ces f or  Ci pr o whi ch wer e subst ant i al l y  

hi gher  t han t he pr i ces t hat  Pl ai nt i f f s and member s of  t he Cl ass 

woul d have pai d absent  t he unl awf ul  agr eement s and conspi r acy 

al l eged her ei n. "    

¶15 I n November  2000,  Meyer s, 8 bot h i ndi v i dual l y and on 

behal f  of  al l  ot her s s i mi l ar l y s i t uat ed,  f i l ed sui t  agai nst  

Bayer ,  Bar r ,  Rugby,  Wat son and HMR i n Mi l waukee Count y Ci r cui t  

Cour t .   The compl ai nt  st at es t hat  t he named pl ai nt i f f s and 

member s of  t he put at i ve c l ass ar e Wi sconsi n r esi dent s who 

                                                 
8 Pl ai nt i f f s St ucker ,  Ber g and Br owni ng wer e l at er  added t o 

t he compl ai nt  by amendment .  
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pur chased Ci pr o i ndi r ect l y f r om Bayer  at  any t i me si nce Januar y 

6,  1995.   The compl ai nt  al l eges vi ol at i ons of  t he Wi sconsi n 

Unf ai r  Compet i t i on st at ut e,  Wi s.  St at .  § 100. 20( 1) ,  and t he 

Wi sconsi n Ant i t r ust  Act ,  Wi s.  St at .  § 133. 03( 1) .    

¶16 The case was r emoved t o t he Uni t ed St at es Di s t r i ct  

Cour t  f or  t he East er n Di st r i ct  of  Wi sconsi n and subsequent l y 

t r ansf er r ed t o a New Yor k f eder al  di st r i ct  cour t .   On Oct ober  1,  

2001,  t he case was r emanded back t o t he st at e cour t  wher e i t  was 

or i gi nal l y f i l ed.   See I n r e Ci pr of l axaci n Hydr ochl or i de 

Ant i t r ust  Li t i g. ,  166 F.  Supp.  2d 740,  742- 43 ( E. D. N. Y.  2001) .    

¶17 On r emand of  t he mat t er  back t o t he Mi l waukee Ci r cui t  

Cour t ,  Bayer  moved t o di smi ss Meyer s '  compl ai nt .   I n an or der  

dat ed Sept ember  19,  2003,  t he Mi l waukee Count y Ci r cui t  Cour t ,  

Honor abl e Mi chael  D.  Guol ee,  gr ant ed Bayer ' s mot i on,  concl udi ng 

t hat  t he compl ai nt  f ai l ed t o st at e a c l ai m on whi ch r el i ef  coul d 

be gr ant ed.   The ci r cui t  cour t ' s  deci s i on r el i ed on Conl ey 

Publ i shi ng Gr oup,  Lt d.  v.  Jour nal  Communi cat i ons,  I nc. ,  2003 WI  

119,  ¶16,  265 Wi s.  2d 128,  665 N. W. 2d 879,  whi ch st at ed t hat  

" t he scope of  Chapt er  133 i s l i mi t ed t o i nt r ast at e 

t r ansact i ons. "   

¶18 Meyer s appeal ed f r om t he or der  of  di smi ssal .   The 

cour t  of  appeal s st ayed t he appeal  pendi ng t he out come of  t he 

Ol st ad case,  whi ch was on cer t i f i cat i on t o t hi s cour t  t o r esol ve 

an appar ent  conf l i c t  bet ween a l i ne of  cases i ncl udi ng Conl ey 

Publ i shi ng,  whi ch hel d t hat  Chapt er  133 di d not  r each i nt er st at e 

commer ce,  and a di ver gent  l i ne of  cases,  i ncl udi ng St at e v.  

Al l i ed Chemi cal  and Dye Cor p. ,  9 Wi s.  2d 290,  295,  101 N. W. 2d 
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133 ( 1960) ,  whi ch suggest ed t hat  Chapt er  133 pr ovi ded a r emedy 

i n at  l east  some cases i nvol v i ng i nt er st at e conduct .   I n a 5- 0 

deci s i on,  wi t h Chi ef  Just i ce Abr ahamson and Just i ce Br adl ey not  

par t i c i pat i ng,  we wr ot e t hat  Chapt er  133 " appl i es t o i nt er st at e 

commer ce,  at  l east  i n some ci r cumst ances. "   Ol st ad,  284 Wi s.  2d 

224,  ¶74.   We expl ai ned t hat  Wi sconsi n' s Ant i t r ust  Act  pr ovi des 

a r emedy whenever :   ( 1)  t he act i onabl e conduct  occur s wi t hi n t he 

st at e;  or  ( 2)  t he act i onabl e conduct  " subst ant i al l y  af f ect s"  t he 

peopl e of  Wi sconsi n and has i mpact s i n t he st at e,  even i f  t he 

conduct  r esul t i ng i n t hese i mpact s occur r ed out si de of  

Wi sconsi n.   I d. ,  ¶85.    

¶19 I n v i ew of  Ol st ad,  t he cour t  of  appeal s r ever sed t he 

ci r cui t  cour t ,  concl udi ng t hat  t he c i r cui t  cour t ' s  

i nt er pr et at i on of  t he scope of  t he Wi sconsi n Ant i t r ust  Act  was 

er r oneous.   Meyer s,  293 Wi s.  2d 770,  ¶9.   The cour t  of  appeal s 

not ed t hat  whi l e Ol st ad di d not  def i ne " subst ant i al l y  af f ect s, "  

t hi s cour t  st at ed i n Al l i ed Chemi cal ,  9 Wi s.  2d at  295,  t hat  

" [ t ] he publ i c i nt er est  and wel f ar e of  t he peopl e of  Wi sconsi n 

ar e subst ant i al l y  af f ect ed i f  pr i ces of  a pr oduct  ar e f i xed or  

suppl i es t her eof  ar e r est r i ct ed as t he r esul t  of  an i l l egal  

combi nat i on or  conspi r acy. "   The cour t  of  appeal s exami ned 

Meyer s '  compl ai nt  and concl uded t hat  i t  set  f or t h t he necessar y 

f act s and al l egat i ons t o wi t hst and a mot i on t o di smi ss.   Meyer s,  

293 Wi s.  2d 770,  ¶13.  

¶20 Bayer  f i l ed a pet i t i on seeki ng r evi ew of  t he cour t  of  

appeal s '  deci s i on,  st at i ng t hat  t he i ssue pr esent ed f or  r evi ew 

was whet her  t he al l egat i ons of  t he compl ai nt  sat i sf i ed t he 
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" subst ant i al l y  af f ect s"  t est  ar t i cul at ed i n Ol st ad.   We gr ant ed 

Bayer ' s pet i t i on t o addr ess t hi s par t i cul ar  i ssue,  and we 

af f i r m.    

I I  

¶21 The mat t er  of  whet her  a compl ai nt  st at es a c l ai m upon 

whi ch r el i ef  can be gr ant ed i s a quest i on of  l aw subj ect  t o our  

i ndependent  r evi ew.   Bel oi t  Li qui dat i ng Tr ust  v.  Gr ade,  2004 WI  

39,  ¶17,  270 Wi s.  2d 356,  677 N. W. 2d 298 ( c i t at i on omi t t ed) .   " A 

mot i on t o di smi ss a compl ai nt  f or  f ai l ur e t o st at e a c l ai m upon 

whi ch r el i ef  can be gr ant ed t est s t he l egal  suf f i c i ency of  t he 

compl ai nt . "   I d.   For  t he l i mi t ed pur poses of  assessi ng t he 

compl ai nt ' s l egal  suf f i c i ency,  we accept  as t r ue al l  f act s as 

set  f or t h i n t he compl ai nt ,  and r easonabl e i nf er ences t hat  may 

be dr awn f r om such f act s.   I d.   " [ A]  compl ai nt  i n a c i v i l  act i on 

shoul d not  be di smi ssed as l egal l y i nsuf f i c i ent  unl ess i t  i s  

c l ear  t hat  t her e ar e no ci r cumst ances under  whi ch t he pl ai nt i f f  

can r ecover . "   Lewi s v.  Sul l i van,  188 Wi s.  2d 157,  164,  524 

N. W. 2d 630 ( 1994) .  

 ¶22 Whet her  t he compl ai nt  i s  l egal l y suf f i c i ent  i n t hi s 

case depends upon appl i cat i on of  t he Wi sconsi n Ant i t r ust  Act ,  

Chapt er  133,  and t he cases const r ui ng i t ,  t o t he f act s as pl ed.   

I nt er pr et at i on and appl i cat i on of  st at ut es and case l aw t o a set  

of  f act s ar e mat t er s of  l aw t hat  we deci de de novo.   Wel i n v .  

Amer i can Fami l y Mut .  I ns.  Co. ,  2006 WI  81,  ¶16,  292 Wi s. 2d 73,  

717 N. W. 2d 690.  

 ¶23 St at ut or y i nt er pr et at i on begi ns wi t h t he l anguage of  

t he st at ut e.   We appl y t he l anguage of  t he st at ut e as wr i t t en,  
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gi v i ng t he wor ds t hei r  commonl y accept ed meani ngs.   St at ut or y 

cont ext  i s  r el evant  t o t he pl ai n meani ng of  a st at ut e.   Pr evi ous 

cases const r ui ng a st at ut e al so become a par t  of  our  

under st andi ng of  a st at ut e' s pl ai n meani ng.   See Ol st ad,  284 

Wi s.  2d 224,  ¶21 ( quot i ng Zi mmer man v.  Wi sconsi n El ec.  Power  

Co. ,  38 Wi s.  2d 626,  633- 34,  157 N. W. 2d 648 ( 1968)  ( " ' I t  has 

of t en been sai d t hat  once a const r uct i on has been gi ven t o a 

st at ut e,  t he const r uct i on becomes a par t  of  t he st at ut e. ' " ) ) .    

I I I  

 ¶24 Two year s ago,  we concl uded i n Ol st ad,  284 Wi s.  2d 

224,  ¶1,  t hat  t he Wi sconsi n Ant i t r ust  Act ,  Wi s.  St at .  § 133. 03,   

may r each i nt er st at e commer ce i f  ( 1)  act i onabl e 
conduct ,  such as t he f or mat i on of  a combi nat i on or  
conspi r acy,  occur r ed wi t hi n t hi s st at e,  even i f  i t s  
ef f ect s ar e f el t  pr i mar i l y out si de Wi sconsi n;  or  ( 2)  
t he conduct  compl ai ned of  " subst ant i al l y  af f ect s"  t he 
peopl e of  Wi sconsi n and has i mpact s i n t hi s  s t at e,  
even i f  t he i l l egal  act i v i t y r esul t i ng i n t hose 
i mpact s occur r ed pr edomi nant l y or  excl usi vel y out si de 
t hi s st at e.    

A c i v i l  pl ai nt i f f  f i l i ng an act i on under  t he act  must  al l ege 

ei t her  t hat  act i onabl e conduct  occur r ed wi t hi n t he st at e,  or  

t hat  t he conduct  compl ai ned of  " subst ant i al l y  af f ect s"  t he 

peopl e of  Wi sconsi n and has i mpact s i n t hi s st at e.   I d. ,  ¶85.   

Because t he i ssue i n Ol st ad ar ose on a cer t i f i ed quest i on,  we 

di d not  appl y t he " subst ant i al l y  af f ect s"  t est  t o t he f act s of  

t he case,  a c l ass act i on agai nst  t he sof t war e manuf act ur er  

Mi cr osof t  al l egi ng monopol i st i c pr act i ces.   See i d.   We 

expl i c i t l y  decl i ned t o el abor at e on t he meani ng of  

" subst ant i al l y  af f ect s, "  except  t o st at e t he f ol l owi ng:   



No.  2003AP2840   

 

13 
 

" Oper at i ng wi t h l esser  st andar ds woul d j eopar di ze t he act i on,  

under mi ne t he val i di t y of  our  ant i t r ust  st at ut e,  and cr eat e t he 

spect acl e of  Li l l i put i an har assment  i n Wi sconsi n cour t s. "   I d.   

 ¶25 Bayer  cont ends t hat  t he cases upon whi ch Ol st ad r el i ed 

est abl i sh t hat  t he " subst ant i al l y  af f ect s"  t est  r equi r es t hat  

pl ai nt i f f s al l ege speci f i c  and par t i cul ar i zed ef f ect s on 

Wi sconsi n consumer s,  not  mer el y gener al i zed al l egat i ons of  

nat i onwi de ef f ect s.   I t  f ur t her  asser t s t hat  pl ai nt i f f s must  

al l ege t hat  t he i mpact s on t hi s st at e ar e mor e t han t hat  

i ndi r ect  pur chaser s i n Wi sconsi n may have pai d hi gher  pr i ces 

because of  t he chal l enged conduct .   Meyer s cont ends t hat  

r equi r i ng al l egat i ons of  speci f i c  and par t i cul ar i zed ef f ect s 

woul d amount  t o a hei ght ened pl eadi ng st andar d f or  c l ai ms 

br ought  under  t he Wi sconsi n Ant i t r ust  Act ,  and be cont r ar y t o 

t he pur poses of  t he st at ut e.   To consi der  t hese ar gument s,  we 

exami ne t he l anguage of  t he Wi sconsi n Ant i t r ust  Act  and t hose 

cases i nt er pr et i ng i t .    

A 

 ¶26 Wi sconsi n St at .  § 133. 03 pr ovi des as f ol l ows,  i n 

r el evant  par t :  
 

( 1)  Ever y cont r act ,  combi nat i on i n t he f or m of  t r ust  
or  ot her wi se,  or  conspi r acy,  i n r est r ai nt  of  t r ade or  
commer ce i s i l l egal .   Ever y per son who makes any 
cont r act  or  engages i n any combi nat i on or  conspi r acy 
i n r est r ai nt  of  t r ade or  commer ce i s gui l t y of  a Cl ass 
H f el ony,  except  t hat ,  not wi t hst andi ng t he maxi mum 
f i ne speci f i ed i n s.  939. 50( 3) ( h) ,  t he per son may be 
f i ned not  mor e t han $100, 000 i f  a cor por at i on,  or ,  i f  
any ot her  per son,  may be f i ned not  mor e t han $50, 000.  
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( 2)  Ever y per son who monopol i zes,  or  at t empt s t o 
monopol i ze,  or  combi nes or  conspi r es wi t h any ot her  
per son or  per sons t o monopol i ze any par t  of  t r ade or  
commer ce i s gui l t y of  a Cl ass H f el ony,  except  t hat ,  
not wi t hst andi ng t he maxi mum f i ne speci f i ed i n s.  
939. 50( 3) ( h) ,  t he per son may be f i ned not  mor e t han 
$100, 000 i f  a cor por at i on,  or ,  i f  any ot her  per son,  
may be f i ned not  mor e t han $50, 000.  

Chapt er  133 cont ai ns a st at ement  of  l egi s l at i ve i nt ent ,  whi ch 

pr ovi des as f ol l ows:  

The i nt ent  of  t hi s chapt er  i s t o saf eguar d t he publ i c 
agai nst  t he cr eat i on or  per pet uat i on of  monopol i es and 
t o f ost er  and encour age compet i t i on by pr ohi bi t i ng 
unf ai r  and di scr i mi nat or y busi ness pr act i ces whi ch 
dest r oy or  hamper  compet i t i on.   I t  i s  t he i nt ent  of  
t he l egi s l at ur e t hat  t hi s chapt er  be i nt er pr et ed i n a 
manner  whi ch gi ves t he most  l i ber al  const r uct i on t o 
achi eve t he ai m of  compet i t i on.   I t  i s  t he i nt ent  of  
t he l egi s l at ur e t o make compet i t i on t he f undament al  
economi c pol i cy of  t hi s st at e and,  t o t hat  end,  st at e 
r egul at or y agenci es shal l  r egar d t he publ i c i nt er est  
as r equi r i ng t he pr eser vat i on and pr omot i on of  t he 
maxi mum l evel  of  compet i t i on i n any r egul at ed i ndust r y 
consi st ent  wi t h t he ot her  publ i c i nt er est  goal s 
est abl i shed by t he l egi s l at ur e.  

Wi s.  St at .  § 133. 01.   Wi sconsi n St at .  § 133. 18 pr ovi des t r ebl e 

damages t o " any per son i nj ur ed,  di r ect l y or  i ndi r ect l y. "   As we 

not ed i n Ol st ad,  284 Wi s.  2d 224,  ¶61,  l anguage pr ovi di ng 

r ecover y t o t hose har med i ndi r ect l y was adopt ed i n r esponse t o 

t he Uni t ed St at es Supr eme Cour t ' s  deci s i on i n I l l i noi s Br i ck Co.  

v.  St at e of  I l l i noi s,  431 U. S.  720 ( 1977) ,  whi ch l i mi t ed 

r ecover y under  t he f eder al  ant i t r ust  st at ut e t o di r ect  

pur chaser s.    

¶27 We t hor oughl y exami ned t he l anguage of  t he Wi sconsi n 

Ant i t r ust  Act ,  i t s  l egi s l at i ve hi st or y and hi st or i cal  cont ext  i n 
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Ol st ad t o det er mi ne whet her  t he Wi sconsi n Ant i t r ust  Act  appl i es 

t o conduct  t hat  r eaches i nt er st at e commer ce.   Ther e,  we not ed 

t hat  t he Wi sconsi n Ant i t r ust  Act  was adopt ed i n 1893,  t hr ee 

year s af t er  passage of  t he Sher man Ant i t r ust  Act .   Ol st ad,  284 

Wi s.  2d 224,  ¶41.   At  t hat  t i me,  t her e was l i t t l e doubt  t hat  

st at e ant i t r ust  l aw was l i mi t ed i n scope t o conduct  i mpact i ng 

i nt r ast at e commer ce;  t he Supr eme Cour t  saw onl y a nar r ow r ol e 

f or  st at e gover nment  i n commer ci al  r egul at i on.   I d. ,  ¶30.   

Cour t s t hen t r eat ed st at e and f eder al  gover nment s as " ' separ at e 

and di st i nct  sover ei gnt i es,  act i ng separ at el y and i ndependent l y 

of  each ot her ,  wi t hi n t hei r  r espect i ve spher es. ' "   I d. ,  ¶33 

( quot i ng The Col l ect or  v.  Day,  78 U. S.  113,  124 ( 1870) ) .    

¶28 Our  ear l y cases i nt er pr et i ng t he r each of  t he 

Wi sconsi n Ant i t r ust  Act  wer e consi st ent  wi t h t hi s nar r ow vi ew of  

st at e r egul at or y aut hor i t y,  hol di ng t hat  t he st at ut e appl i ed 

onl y t o i nt r ast at e commer ce.   See,  e. g. ,  St at e v.  Lewi s & 

Lei der sdor f  Co. ,  201 Wi s.  543,  549,  230 N. W.  692 ( 1930) ;  Pul p 

Wood v.  Gr een Bay Paper  & Fi ber  Co. ,  157 Wi s.  604,  625,  147 N. W.  

1058 ( 1914) .   Whi l e t he Supr eme Cour t  l at er  adopt ed a much l ess 

r i gi d v i ew of  t he r ol e of  st at e gover nment  i n r egul at i on,  some 

of  t hi s cour t ' s  deci s i ons cont i nued t o adher e t o t he v i ew t hat  

t he Wi sconsi n Ant i t r ust  Act  was l i mi t ed i n scope t o i nt r ast at e 

commer ce.   See,  e. g. ,  Conl ey Publ i shi ng,  265 Wi s.  2d 128;  Gr ams 

v.  Boss,  97 Wi s.  2d 332,  346,  294 N. W. 2d 473 ( 1980) .   However ,  

as we di scussed i n Ol st ad,  284 Wi s.  2d 224,  ¶¶24- 27,  ot her  cases  

hel d t hat  t he Wi sconsi n Ant i t r ust  Act  r eached i nt er st at e 

commer ce i n some ci r cumst ances.   See St at e v.  Mi l waukee Br aves,  
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31 Wi s.  2d 699,  144 N. W. 2d 1 ( 1966) ;  Al l i ed Chemi cal ,  9 Wi s.  2d 

290.   Based on t he appar ent  conf l i c t  bet ween t hese l i nes of  

cases,  we concl uded i n Ol st ad,  284 Wi s.  2d 224,  ¶28,  t hat  

Chapt er  133 had been i nt er pr et ed i nconsi st ent l y,  and,  as a 

r esul t ,  t he st at ut e was ambi guous. 9  We t her ef or e exami ned t he 

l egi s l at i ve hi st or y of  t he Wi sconsi n Ant i t r ust  Act ,  and i n 

par t i cul ar  a 1980 over haul  of  t he st at ut e.   See i d. ,  ¶¶55- 73.  

¶29 The 1980 r evi s i on,  Ol st ad expl ai ned,  i ncl uded l anguage 

t hat  per mi t t ed i ndi r ect  pur chaser s har med by ant i t r ust  

v i ol at i ons t o r ecover  under  t he Wi sconsi n Ant i t r ust  Act .   I d. ,  

¶61- 63 ( di scussi ng l anguage now cont ai ned i n Wi s.  St at .  § 133. 18 

pr ovi di ng t hat  " any per son i nj ur ed,  di r ect l y or  i ndi r ect l y,  by 

r eason of  anyt hi ng pr ohi bi t ed by t hi s chapt er  may sue" ) .   A 

l et t er  f r om At t or ney Gener al  Br onson La Fol l et t e t o t he bi l l ' s  

Assembl y aut hor ,  Repr esent at i ve Mar j or i e Mi l l er ,  i ndi cat ed t hat  

t hi s change  

woul d r ever se t he ef f ect  of  t he U. S.  Supr eme Cour t ' s 
r ul i ng i n t he I l l i noi s Br i ck case on Wi sconsi n l aw.   
The Cour t ,  i n t hat  case,  r ul ed t hat  onl y di r ect  
pur chaser s may r ecover  damages f or  i l l egal l y- pr i ced 
goods.   Thus,  i ndi r ect  pur chaser s——such as st at e and 

                                                 
9 The concl usi on i n Ol st ad v.  Mi cr osof t  Cor p. ,  2005 WI  121,  

¶28,  284 Wi s.  2d 224,  700 N. W. 2d 139,  t hat  t he st at ut e was 
ambi guous was not  based on a r eadi ng of  t he t ext  of  t he st at ut e 
i t sel f ,  but  on t he i nconsi st ency i n pr i or  case l aw const r ui ng 
t he st at ut e.   I n det er mi ni ng t he st at ut e t o be ambi guous,  Ol st ad 
obser ved t hat  whi l e " [ t ] he l anguage [ of  Wi s.  St at .  § 133. 03]  
i t sel f  pr ovi des no expr ess l i mi t  t o t he st at ut e' s scope, "  t hi s 
cour t  had ascr i bed such a l i mi t  t o t he st at ut e onl y t wo year s 
ear l i er  i n Conl ey Publ i shi ng Gr oup,  Lt d.  v.  Jour nal  
Communi cat i ons,  I nc. ,  2003 WI  119,  ¶16,  265 Wi s.  2d 128,  665 
N. W. 2d 879.       
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l ocal  gover nment s whi ch pur chase most  of  t hei r  
suppl i es t hr ough whol esal er s,  r et ai l er s or  ot her  
mi ddl emen——ar e l ef t  out  i n t he col d when i t  comes t o 
r ecover i ng f or  t he i l l egal l y i nf l at ed pr i ces t hey and 
t hei r  const i t uent s must  pay.   

I d. ,  ¶62 ( quot i ng Let t er  t o Repr esent at i ve Mar j or i e Mi l l er  f r om 

At t or ney Gener al  Br onson La Fol l et t e dat ed Oct ober  3,  1979,  

l ocat ed i n Legi s l at i ve Counci l  f i l es,  Madi son,  Wi sconsi n) .   We 

not e t hat  Meyer s and t he put at i ve c l ass wer e i ndi r ect  pur chaser s 

of  Ci pr o,  and t hat  wi t hout  t hi s change t hey woul d not  have had a 

cause of  act i on under  t he Wi sconsi n Ant i t r ust  Act .  

 ¶30 Mor eover ,  we not ed i n Ol st ad t hat  t he 1980 r evi s i on 

cr eat ed a new sect i on,  Wi s.  St at .  § 133. 01,  t hat  i ncl uded a 

br oad st at ement  of  l egi s l at i ve i nt ent .   I d. ,  ¶68.   Thi s sect i on 

pr ovi ded,  i n par t :   " I t  i s  t he i nt ent  of  t he l egi s l at ur e t hat  

t hi s chapt er  be i nt er pr et ed i n a manner  whi ch gi ves t he most  

l i ber al  const r uct i on t o achi eve t he ai m of  compet i t i on. "   I d.    

 ¶31 We concl uded i n Ol st ad t hat  t hese changes ( al ong wi t h 

ot her  l egi s l at i ve hi st or y mat er i al )  " l e[ f t ]  l i t t l e doubt  of  t he 

l egi s l at ur e' s i nt ent  t o appl y t he Wi sconsi n ant i t r ust  st at ut e t o 

i nt er st at e commer ce. "   I d. ,  ¶55.   We t hen hel d t hat  when t he 

chal l enged conduct  does not  occur  wi t hi n t he st at e of  Wi sconsi n 

and i mpact s i nt er st at e commer ce,  t he Wi sconsi n Ant i t r ust  Act  

appl i es i f  t he conduct  " subst ant i al l y  af f ect s"  t he peopl e of  
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Wi sconsi n and has " i mpact s" 10 i n t hi s st at e.   I d. ,  ¶85.   The 

" subst ant i al l y  af f ect s"  st andar d comes f r om t he f ol l owi ng 

l anguage i n t he Al l i ed Chemi cal  deci s i on:   " The publ i c i nt er est  

and wel f ar e of  t he peopl e of  Wi sconsi n ar e subst ant i al l y  

af f ect ed i f  pr i ces of  a pr oduct  ar e f i xed or  suppl i es t her eof  

ar e r est r i ct ed as t he r esul t  of  an i l l egal  combi nat i on or  

conspi r acy. "   Al l i ed Chemi cal ,  9 Wi s.  2d at  295.   

¶32 Bayer  cont ends t hat  t he cases upon whi ch Ol st ad r el i ed 

est abl i sh t wo l i mi t i ng pr i nci pl es t hat  shoul d gover n t he 

appl i cat i on of  t he " subst ant i al l y  af f ect s"  t est .   Fi r st ,  Bayer  

ar gues pl ai nt i f f s must  al l ege speci f i c  and par t i cul ar i zed 

ef f ect s on Wi sconsi n consumer s,  not  mer el y gener al i zed 

al l egat i ons of  nat i onwi de ef f ect s,  c i t i ng Emer gency One,  I nc.  v.  

Wat er ous Co. ,  23 F.  Supp.  2d 959 ( E. D.  Wi s.  1998) ,  and St at e v.  

Mi l waukee Br aves,  I nc. ,  31 Wi s.  2d 699,  144 N. W. 2d 1 ( 1966) .   

Second,  Bayer  ar gues pl ai nt i f f s must  put  f or t h al l egat i ons mor e 

speci f i c  t han mer el y t hat  some Wi sconsi n downst r eam consumer s 

may have gener al l y pai d hi gher  pr i ces because of  t he chal l enged 

                                                 
10 The t er m " i mpact s"  was not  def i ned or  descr i bed i n det ai l  

by t he cour t  i n Ol st ad.   See 284 Wi s.  2d 224,  ¶85.   The Ol st ad 
deci s i on c i t es as i t s aut hor i t y  f or  t he use of  t hi s t er m t he 
" subst ant i al l y  af f ect s"  st andar d di scussed i n St at e v.  Al l i ed 
Chemi cal  and Dye Cor p. ,  9 Wi s.  2d 290,  295,  101 N. W. 2d 133 
( 1960) .   We const r ue t hi s l anguage i n Ol st ad ( t hat  t he Wi sconsi n 
Ant i t r ust  Act  appl i es i f  t he " conduct  compl ai ned of  
' subst ant i al l y  af f ect s '  t he peopl e of  Wi sconsi n and has i mpact s 
i n t hi s st at e,  even i f  t he i l l egal  act i v i t y r esul t i ng i n t hose 
i mpact s occur r ed pr edomi nant l y or  excl usi vel y out si de t hi s 
st at e" )  as mer el y pr ovi di ng f ur t her  c l ar i f i cat i on of  t he 
" subst ant i al l y  af f ect s"  t est  di scussed i n Al l i ed Chemi cal ,  as 
opposed t o al t er i ng t hat  t est .   
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conduct ,  c i t i ng Emer gency One.   We exami ne t he cases on whi ch we 

r el i ed i n Ol st ad——Al l i ed Chemi cal ,  Mi l waukee Br aves and 

Emer gency One——t o det er mi ne whet her  t hey suppor t  Bayer ' s 

ar gument .   

B 

¶33 The Al l i ed Chemi cal  case ar ose out  of  an act i on 

al l egi ng monopol i st i c pr act i ces i n v i ol at i on of  t he Wi sconsi n 

Ant i t r ust  Act  br ought  by t he at t or ney gener al  agai nst  

manuf act ur er s and sel l er s of  t he chemi cal  cal c i um chl or i de.   At  

t he t i me of  t he st at e sui t ,  t he Feder al  Tr ade Commi ssi on ( FTC)  

was al r eady i nvest i gat i ng al l egat i ons of  pr i ce- f i x i ng agai nst  

t he cal c i um chl or i de compani es,  and t he t r i al  cour t  di smi ssed 

t he compl ai nt  on gr ounds t hat  t he f eder al  r egul at or y agency had 

t aken excl usi ve j ur i sdi ct i on over  t he mat t er .   Al l i ed Chemi cal ,  

9 Wi s.  2d at  293.   

¶34 Thi s cour t  r ever sed t he t r i al  cour t ' s  di smi ssal ,  

concl udi ng t hat  f eder al  ant i t r ust  l aw di d not  pr eempt  st at e 

ef f or t s t o enact  and enf or ce ef f ect i ve l egi s l at i on agai nst  

monopol i st i c pr act i ces.   I d.  at  295.   The cour t  f ur t her  

concl uded t hat  t her e was no conf l i c t  bet ween t he f eder al  and 

st at e st at ut es,  t hat  t he Wi sconsi n st at ut es made no at t empt  t o 

r egul at e or  bur den i nt er st at e commer ce,  and t hat  t he FTC was not  

est abl i shed t o enf or ce t he f eder al  ant i monopol y st at ut es but  t o 

r egul at e cer t ai n t r ade pr act i ces i nst ead.   Mor eover ,  t he cour t  

c i t ed l et t er s i n t he r ecor d f r om FTC of f i c i al s and t he 

Depar t ment  of  Just i ce t hat  i ndi cat ed t hat  t he at t i t ude of  t he 

f eder al  gover nment  was t o cooper at e wi t h t he st at e i n i t s 
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ef f or t s t o enf or ce st at e st at ut es deal i ng wi t h conspi r aci es and 

monopol i es.   I d.  at  295- 96.   I mpor t ant l y,  t he Al l i ed Chemi cal  

cour t  hel d t hat  t he Wi sconsi n ant i t r ust  st at ut e was enact ed t o 

pr ot ect  st at e consumer s f r om t he ef f ect s of  monopol i st i c  

pr act i ces.   I d.  

¶35 I n Mi l waukee Br aves,  t he St at e br ought  an act i on under  

t he Wi sconsi n Ant i t r ust  Act  i n r esponse t o t he depar t ur e f r om 

Wi sconsi n of  t he Mi l waukee Br aves pr of essi onal  basebal l  c l ub.   

Al t hough t he Mi l waukee Br aves cour t  decl i ned t o enf or ce Chapt er  

133,  i n par t  because of  maj or  l eague basebal l ' s  wel l - set t l ed 

exempt i on f r om ant i t r ust  r egul at i on,  al l  seven member s of  t he 

cour t  asser t ed t hat  t he Wi sconsi n Ant i t r ust  Act  coul d be appl i ed 

t o i nt er st at e commer ce.   Ol st ad,  284 Wi s.  2d 224,  ¶27 

( di scussi ng Mi l waukee Br aves,  31 Wi s.  2d at  725) .   The Mi l waukee 

Br aves cour t  not ed t hat  t he exer ci se of  t he def endant s '  monopol y 

power  caused " subst ant i al  i nj ur y t o busi ness act i v i t y wi t hi n 

Wi sconsi n"  such t hat  t he cour t  woul d " assume,  at  t hi s poi nt ,  

t hat  a v i ol at i on of  Wi sconsi n l aw has occur r ed i f  our  l aw can be 

appl i ed. "   Mi l waukee Br aves,  31 Wi s.  2d at  719.   Never t hel ess,  

t he cour t  r ecogni zed t hat  whi l e " [ t ] he st at e may,  or di nar i l y ,  

pr ot ect  t he i nt er est s of  i t s  peopl e by enf or ci ng i t s ant i t r ust  

act  agai nst  per sons doi ng busi ness i n i nt er st at e commer ce, "  t he 

st at e pol i cy must  y i el d when a conf l i c t  exi st s bet ween st at e and 

f eder al  pol i cy.   I d.  at  721.    

¶36 I n Emer gency One,  a Wi sconsi n f eder al  di st r i ct  cour t  

consi der ed t he i ssue of  whet her  t he Wi sconsi n Ant i t r ust  Act  

r eaches i nt er st at e commer ce sever al  year s bef or e our  deci s i on i n 
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Ol st ad.   Emer gency One,  a Fl or i da- based manuf act ur er  of  f i r e 

t r ucks,  sued a Wi sconsi n t r uck manuf act ur er  and t wo 

manuf act ur er s of  f i r e pump hoses,  al l egi ng t he t hr ee compani es 

conspi r ed t o choke compet i t i on i n t he Uni t ed St at es mar ket  f or  

f i r e pumps,  i n v i ol at i on of  Wi sconsi n' s Ant i t r ust  Act .   The 

Emer gency One cour t  car ef ul l y exami ned our  pr ecedent s and t he 

l egi s l at i ve hi st or y of  Wi s.  St at .  § 133. 03 and concl uded t hat  

t he Wi sconsi n Ant i t r ust  Act  r eaches i nt er st at e commer ce t o some 

degr ee.   Emer gency One,  23 F.  Supp.  2d at  966.    

¶37 To det er mi ne when t he st at ut e woul d appl y i n cases 

i nvol v i ng i nt er s t at e commer ce,  t he Emer gency One cour t  r el i ed on 

an " adver se ef f ect s"  st andar d t hat  i s,  i n essence,  t he t est  we 

adopt ed i n Ol st ad.   Emer gency One,  23 F.  Supp.  2d at  969- 970.   

The Emer gency One cour t  expl ai ned t hat  t he " adver se ef f ect s"  

t est  " ext end[ s]  t he j ur i sdi ct i onal  scope of  Wi sconsi n ant i t r ust  

l aw t o unl awf ul  act i v i t y whi ch has si gni f i cant l y and adver sel y  

af f ect ed t r ade and economi c compet i t i on wi t hi n t hi s st at e. "   I d.  

at  969.   I n exami ni ng and ul t i mat el y r ej ect i ng ot her  appr oaches 

t o det er mi ne when t he ant i t r ust  act  appl i es i n cases i nvol v i ng 
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i nt er st at e commer ce, 11 t he Emer gency One cour t  concl uded t hat  " an 

adver se ef f ect s  st andar d i s t he onl y st andar d t hat  r emai ns 

f ai t hf ul  t o t he pur pose of  Chapt er  133——t o pr ot ect  and encour age 

compet i t i on i n t hi s st at e,  by penal i z i ng i nt er st at e act i v i t i es 

t hat  adver sel y af f ect  i t . "   I d.  at  970.  

¶38 Appl y i ng t hi s ef f ect s- based st andar d,  t he Emer gency 

One cour t  conc l uded t hat  t he compl ai nt  " d[ i d]  not  al l ege 

si gni f i cant  and adver se ef f ect s on economi c compet i t i on i n 

Wi sconsi n. "   I d.  at  971.    

Based on t he amended compl ai nt  .  .  .  t he connect i on 
bet ween pl ai nt i f f ' s  i nj ur y and Wi sconsi n commer ce i s 
t enuous at  best .   E- One i dent i f i es t hr ee Wi sconsi n 
deal er shi ps of  a number  al l egedl y mai nt ai ned by 

                                                 
11 The Emer gency One cour t  consi der ed t wo al t er nat e t est s 

f or  det er mi ni ng whet her  st at e ant i t r ust  l aw appl i es i n cases 
i nvol v i ng i nt er st at e commer ce:   ( 1)  A " cont act s- based"  st andar d 
t hat  emphasi zes " t he nat ur e and degr ee of  def endant ' s cont act s  
wi t h Wi sconsi n"  bear i ng s i mi l ar i t i es t o t he I nt er nat i onal  Shoe 
Co.  v.  Washi ngt on,  326 U. S.  310 ( 1945) ,  t est  i n t he l aw of  
per sonal  j ur i sdi ct i on,  and t he " aggr egat i on of  cont act s"  
st andar d set  f or t h i n Al l st at e I ns.  Co.  v.  Hague,  449 U. S.  302,  
308 ( 1981) ,  t o r esol ve " choi ce of  l aw"  di sput es;  and ( 2)  A 
" pr edomi nance"  st andar d,  whi ch woul d appl y st at e ant i t r ust  l aw 
onl y t o t r ansact i ons and commer ce t hat  i s pr edomi nant l y  
i nt r ast at e i n nat ur e.   Emer gency One v.  Wat er ous Co. ,  I nc. ,  23 
F.  Supp.  2d 959,  967- 969 ( E. D.  Wi s.  1998) .   The f eder al  di st r i ct  
cour t  r ej ect ed t he " cont act s- based"  st andar d because,  i n cases 
i nvol v i ng nat i onwi de sal es,  appl i cat i on of  a " cont act s- based"  
st andar d mi ght  r esul t  i n appl i cat i on of  st at e ant i t r ust  l aw when 
no si gni f i cant  i nj ur y t o t r ade and economi c compet i t i on occur r ed 
i n t he st at e.   The cour t  r ej ect ed t he " pr edomi nance"  st andar d on 
gr ounds t hat  i t  woul d essent i al l y  r ei nt r oduce f eder al  pr eempt i on 
of  st at e ant i - t r ust  l aw ( commer ce cannot  be bot h pr edomi nant l y  
i nt er st at e and pr edomi nant l y i nt r ast at e i n nat ur e)  " a r esul t  
consi st ent l y r ej ect ed by t he Supr eme Cour t . "   See Emer gency One,  
23 F.  Supp.  2d at  967 ( c i t i ng Cal i f or ni a v.  ARC Amer i ca Cor p. ,  
490 U. S.  93,  102 ( 1989) ) .    
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pl ai nt i f f  over  t he year s.   The speci f i c  dat es of  
oper at i on suggest  t hat  onl y one deal er shi p i n 
Wi sconsi n was mai nt ai ned by E- One at  any gi ven t i me,  
however .   Pl ai nt i f f  does not  est i mat e t he amount  of  
sal es at  such deal er shi ps i n a cer t ai n t i me f r ame or  
suggest  what  pr opor t i on of  t hose sal es wer e af f ect ed 
by def endant s '  conduct .   Pl ai nt i f f  does not  i ndi cat e 
how many f i r e t r ucks ar e sol d i n Wi sconsi n per  year ,  
how many by pl ai nt i f f ,  or  how many by pl ai nt i f f ' s  
compet i t or s.   I ndeed,  pl ai nt i f f  does not  i dent i f y a 
s i ngl e f i r e t r uck cont r act  i n Wi sconsi n f r om whi ch E-
One was pr ecl uded f r om bi ddi ng based on t he 
unavai l abi l i t y  of  Wat er ous pumps.   Wi t hout  t hi s t ype 
of  i nf or mat i on,  t he amended compl ai nt  does not  suggest  
t hat  i nj ur y t o E- One al so const i t ut ed si gni f i cant  
i nj ur y t o t r ade and commer ce r el at ed t o f i r e t r uck 
sal es i n Wi sconsi n.  

I d.   The cour t  concl uded:   " [ T] he onl y s i gni f i cant  and adver se 

ef f ect  al l eged by pl ai nt i f f  i s  t o pl ai nt i f f  i t sel f . "   I d.   

 ¶39 Rel yi ng on t he above cases,  Bayer  makes essent i al l y 

t hr ee ar gument s.   Fi r st ,  Bayer  asser t s t hat  al l  of  t hese cases 

st and f or  t he pr oposi t i on t hat  pl ai nt i f f s br i ngi ng sui t  under  

t he Wi sconsi n Ant i t r ust  Act  must  speci f i cal l y al l ege t he 

chal l enged conduct  had Wi sconsi n i mpact s.   Second,  c i t i ng 

l anguage f r om Mi l waukee Br aves not i ng t hat  t he depar t ur e of  t he 

Br aves f r om t he st at e " t er mi nat ed ver y subst ant i al  busi ness 

act i v i t y i n Wi sconsi n, "  Bayer  suggest s t hat  t he pl ai nt i f f s must  

al so al l ege t hat  t hese Wi sconsi n i mpact s wer e di spr opor t i onat e 

t o nat i onwi de i mpact s.   Thi r d,  Bayer  asser t s t hat  t he anal ysi s 

of  t he Emer gency One cour t  demonst r at es t hat  " bar e al l egat i ons"  

t hat  i ndi r ect  pur chaser s i n Wi sconsi n pai d hi gher  pr i ces as a 

r esul t  of  t he chal l enged conduct  i s not  suf f i c i ent  t o meet  t he 

" subst ant i al l y  af f ect s"  st andar d.   We consi der  each of  t hese 

ar gument s i n t ur n.  
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¶40 Bayer  i s cor r ect  t hat  a pl ai nt i f f  must  al l ege t hat  t he 

conduct  compl ai ned of  has i mpact s i n Wi sconsi n,  and not  mer el y 

nat i onwi de i mpact s.   Ol st ad,  284 Wi s.  2d 224,  ¶85.   The cases 

demonst r at e t hat  t he f ocus of  t he " subst ant i al l y  af f ect s"  

st andar d i s pr oper l y on Wi sconsi n,  and t he suf f i c i ency of  t he 

pl ai nt i f f ' s  c l ai m depends on whet her  t he compl ai nt  al l eges t hat  

t he conduct  " subst ant i al l y  af f ect s"  t he peopl e of  Wi sconsi n.   

However ,  when det er mi ni ng on a mot i on t o di smi ss whet her  a 

compl ai nt  under  t he Wi sconsi n Ant i t r ust  Act  al l eges t hat  t he 

chal l enged conduct  " subst ant i al l y  af f ect ed"  t he peopl e of  

Wi sconsi n,  cour t s appl y,  as on any mot i on t o di smi ss,  

Wi sconsi n' s not i ce pl eadi ng st at ut e,  Wi s.  St at .   § 802. 02( 1) ( a) .    

¶41 " For  wel l  over  100 year s,  t hi s cour t  has consi st ent l y 

hel d t hat  pl eadi ngs shal l  be l i ber al l y const r ued wi t h a v i ew t o 

subst ant i al  j ust i ce bet ween t he par t i es. "   J . L.  Phi l l i ps & 

Assoc.  v.  E&H Pl ast i c Cor p. ,  217 Wi s.  2d 348,  365,  577 N. W. 2d 13 

( 1998)  ( c i t at i on omi t t ed) .   " [ A]  compl ai nt  i n a c i v i l  act i on 

shoul d not  be di smi ssed as l egal l y i nsuf f i c i ent  unl ess i t  i s  

c l ear  t hat  t her e ar e no ci r cumst ances under  whi ch t he pl ai nt i f f  

can r ecover . "   Lewi s,  188 Wi s.  2d at  164.    

¶42 Ther e i s no except i on t o t hi s r ul e f or  act i ons under  

t he Wi sconsi n Ant i t r ust  Act .   I n Gr ams,  97 Wi s.  2d 332,  an 

i nsur ance agency br ought  sui t  agai nst  anot her  i nsur ance company 

and a hospi t al  ser vi ce cor por at i on,  al l egi ng ant i t r ust  

v i ol at i ons.   Wr i t i ng f or  t he maj or i t y,  Just i ce Abr ahamson 

concl uded t hat  whi l e t he pl ai nt i f f s '  compl ai nt  was 

" bar ebone .  .  .  concl usor y i n par t ,  and may have f ai l ed t o st at e 
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suf f i c i ent  f act s"  under  pr i or  pl eadi ng r ul es,  i t  was suf f i c i ent  

t o st at e a c l ai m under  t he not i ce pl eadi ng st at ut e.   I d.  at  352.  

¶43 I n l i ght  of  our  l i ber al  pl eadi ngs st andar d,  a 

compl ai nt  under  t he Wi sconsi n Ant i t r ust  Act ,  wher e t he 

ci r cumst ances i nvol ve i nt er st at e commer ce and t he chal l enged 

conduct  occur r ed out si de of  Wi sconsi n,  i s  suf f i c i ent  i f  i t  

al l eges pr i ce f i x i ng as a r esul t  of  t he f or mat i on of  a 

combi nat i on or  conspi r acy t hat  subst ant i al l y  af f ect ed t he peopl e 

of  Wi sconsi n and had i mpact s i n t hi s st at e.   As Meyer s asser t s,  

r equi r i ng gr eat er  speci f i c i t y t han t he not i ce pl eadi ng st at ut e 

demands woul d cr eat e a hei ght ened pl eadi ng st andar d f or  Chapt er  

133 act i ons t hat  woul d bar  ot her wi se l egi t i mat e sui t s,  t hus 

under mi ni ng t he Act ' s pur poses of  f ost er i ng compet i t i on and 

pr ohi bi t i ng unf ai r  and di scr i mi nat or y busi ness pr act i ces.   See 

Wi s.  St at .  § 133. 01.    

¶44 We decl i ne t o f ol l ow Bayer ' s suggest i on t hat  t he 

i mpact s of  t he chal l enged conduct  on Wi sconsi n must  be 

di st i ngui shabl e f r om or  di spr opor t i onat e t o i t s i mpact s on ot her  

st at es.   Under  Ol st ad,  t he compl ai nt  must  s i mpl y al l ege t hat  t he 

chal l enged conduct  " ' subst ant i al l y  af f ect s '  t he peopl e of  

Wi sconsi n and has i mpact s i n t hi s st at e, "  not  t hat  t hese i mpact s 

be di spr opor t i onat el y f el t  i n Wi sconsi n.   Ol st ad,  284 Wi s.  2d 

224,  ¶85.    

¶45 Bayer  appar ent l y  t akes t he f act  t hat  t he Emer gency One 

and Mi l waukee Br aves cour t s f ocused ( pr oper l y)  on t he i mpact s 

f el t  i n Wi sconsi n t o mean t hat  pl ai nt i f f s f i l i ng an act i on under  

Chapt er  133 must  asser t  al l egat i ons of  di spr opor t i onat e i mpact s  
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on Wi sconsi n.   As t he Depar t ment  of  Just i ce asser t s i n i t s 

ami cus br i ef ,  t hi s appr oach woul d subj ect  a def endant  t hat  

t ar get s t he ef f ect s of  i t s  i l l egal  conduct  on Wi sconsi n t o 

t r ebl e damages under  Chapt er  133,  whi l e anot her  def endant  t hat  

causes equal  or  gr eat er  har m i n Wi sconsi n woul d be i mmune f r om 

sui t  s i mpl y because t he l at t er  def endant ' s har ms wer e evenl y  

spr ead acr oss t he count r y.   Nei t her  t he st at ut e nor  our  case l aw 

r equi r es t hat  pl ai nt i f f s al l ege t hat  t he chal l enged conduct  

caused di spr opor t i onat e i nj ur y t o Wi sconsi n consumer s.   

Pl ai nt i f f s need onl y al l ege t hat  t he conduct  subst ant i al l y  

af f ect ed t he peopl e of  Wi sconsi n and had i mpact s i n t hi s st at e.   

Ol st ad,  284 Wi s.  2d 224,  ¶85.    

¶46 Tur ni ng t o Bayer ' s cont ent i on t hat  t he " subst ant i al l y  

af f ect s"  st andar d r equi r es mor e t han " bar e al l egat i ons"  t hat  

i ndi r ect  pur chaser s i n Wi sconsi n pai d hi gher  pr i ces as a r esul t  

of  t he chal l enged conduct ,  we di sagr ee.   Thi s ar gument  i s based 

on a mi sr eadi ng of  Emer gency One and,  mor eover ,  i s  pl ai nl y 

cont r ar y t o Wi s.  St at .  §§ 133. 03 and 133. 18.    

¶47 Bayer  cont ends t hat  t he Emer gency One cour t  hel d t hat  

t he pl ai nt i f f ' s  al l egat i ons of  supr acompet i t i ve pr i ces wer e not  

suf f i c i ent  t o st at e a c l ai m under  t he Wi sconsi n Ant i t r ust  Act .   

Thi s mi sst at es t he hol di ng of  Emer gency One.   The Emer gency One 

cour t  di smi ssed t he pl ai nt i f f ' s  c l ai m because i t  concl uded t hat  

t he pl ai nt i f f ' s  compl ai nt  " made no .  .  .  al l egat i ons"  of  " any 

si gni f i cant  adver se ef f ect s on t r ade and economi c compet i t i on 

wi t hi n Wi sconsi n. "   Emer gency One,  23 F.  Supp.  2d at  970.   The 

Emer gency One cour t  car ef ul l y exami ned t he compl ai nt  t o 
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ascer t ai n whet her  i t  al l eged " s i gni f i cant  adver se ef f ect s"  t o 

suppor t  a c l ai m under  st at e ant i t r ust  l aw.   I d.  at  970- 71.   

Based on t hi s exami nat i on,  t he cour t  concl uded t hat  t he 

pl ai nt i f f  f ai l ed t o st at e a c l ai m under  t he Wi sconsi n Ant i t r ust  

Act .   I d.   I t  di d not  di smi ss t he compl ai nt  based on a per  se 

r ul e t hat  " bar e al l egat i ons"  t hat  i ndi r ect  pur chaser s i n 

Wi sconsi n pai d hi gher  pr i ces i s i nsuf f i c i ent  t o st at e a c l ai m 

under  t he act .  

¶48 The Wi sconsi n Ant i t r ust  Act  speci f i cal l y pr ovi des a 

r emedy f or  i ndi r ect  pur chaser s who suf f er  har m as a r esul t  of  

conduct  t hat  v i ol at es Chapt er  133.   See Wi s.  St at .  § 133. 18 

( " [ A]  per son i nj ur ed,  di r ect l y  or  i ndi r ect l y,  by r eason of  

anyt hi ng pr ohi bi t ed by t hi s chapt er  may sue .  .  .  and shal l  

r ecover  .  .  .  damages. " )  ( emphasi s added) .   I n Ol st ad,  we not ed 

t hat  t he 1980 r evi s i on of  Chapt er  133 pr ovi ded a r emedy under  

t he st at ut e t o i ndi r ect  pur chaser s i n r esponse t o I l l i noi s  

Br i ck,  431 U. S.  720,  whi ch f or ecl osed r ecover y t o i ndi r ect  

pur chaser s under  t he f eder al  st at ut e.   An al l egat i on t hat  

t housands of  Wi sconsi n consumer s pai d supr acompet i t i ve pr i ces as 

a r esul t  of  monopol i st i c conduct  by an i nt er st at e sel l er  

t her ef or e st at es a basi s f or  r ecover y under  t he st at ut e.    

¶49 The t est  we cr af t ed i n Ol st ad f or  det er mi ni ng when,  i n 

c i r cumst ances i nvol v i ng i nt er st at e commer ce wher e t he chal l enged 

conduct  occur r ed out si de of  Wi sconsi n,  a compl ai nt  st at es a 

c l ai m under  t he Wi sconsi n Ant i t r ust  Act  was der i ved i n par t  f r om 

t hi s cour t ' s  dec i s i on i n Al l i ed Chemi cal ,  9 Wi s.  2d 290.   Li ke 

t he pr esent  case,  Al l i ed Chemi cal  i nvol ved al l egat i ons of  a 
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conspi r acy t o f i x  pr i ces t o t he det r i ment  of  Wi sconsi n 

consumer s.   Thi s cour t  hel d i n Al l i ed Chemi cal  t hat  pr i ce- f i x i ng 

i s a monopol i st i c pr act i ce t hat ,  by i t s ver y nat ur e,  

subst ant i al l y  af f ect s t he publ i c.   

The publ i c i nt er est  and wel f ar e of  t he peopl e of  
Wi sconsi n ar e subst ant i al l y  af f ect ed i f  pr i ces of  a 
pr oduct  ar e f i xed or  suppl i es t her eof  ar e r est r i ct ed 
as t he r esul t  of  an i l l egal  combi nat i on or  conspi r acy.  
The peopl e of  Wi sconsi n ar e ent i t l ed t o t he advant ages 
t hat  f l ow f r om f r ee compet i t i on i n t he pur chase of  
cal c i um chl or i de and ot her  pr oduct s,  and i f  t he st at e 
i s abl e t o pr ove t he al l egat i ons made i n i t s compl ai nt  
i t  i s  appar ent  t hat  t he act s of  t he def endant s deny t o 
t hem t hose advant ages.   

I d.  at  295.   

¶50 Ami ci  Wi sconsi n Manuf act ur er s and Commer ce ( WMC)  and 

Mi l waukee Met r opol i t an Ar ea Chamber  of  Commer ce ( MMAC)  poi nt  us 

t o Szukal ski  v.  Cr ompt on Cor p. ,  2006 WI  App 195,  296 Wi s.  2d 

728,  726 N. W. 2d 304.   Ther e,  t he cour t  of  appeal s af f i r med a 

c i r cui t  cour t  di smi ssal  of  an ant i t r ust  l awsui t  br ought  by a 

gr oup of  t i r e buyer s al l egi ng sever al  compani es engaged i n t he 

manuf act ur e and sal e of  chemi cal s used t o pr ocess r ubber  

conspi r ed t o f i x  pr i ces.   I n det er mi ni ng t he scope of  t he 

" subst ant i al l y  af f ect s"  t est ,  t he Szukal ski  cour t  hel d t hat  

pl ai nt i f f s must  al l ege " ( 1)  speci f i c  ef f ect s on Wi sconsi n 

commer ce,  not  mer el y ef f ect s t hat  ar e nat i onwi de,  and ( 2)  t hat  

t hese ef f ect s on Wi sconsi n ar e mor e t han a gener al  nat i onwi de 

ef f ect  on t he pr i ce, "  c i t i ng Emer gency One,  23 F.  Supp 2d at  

971,  and a r ecent  deci s i on of  t he Tennessee Supr eme Cour t ,  

Fr eeman I ndust r i es,  LLC v.  East man Chemi cal  Co. ,  172 S. W. 3d 512 
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( Tenn.  2005) .   Szukal ski ,  726 N. W. 2d 304,  ¶20.   Whi l e not i ng 

t hat  Szukal ski  i s  not  bef or e us,  we addr ess i t  t o r esol ve any 

i nconsi st enci es bet ween i t  and our  deci s i on t oday.    

¶51 Szukal ski  cor r ect l y st at es t hat  a compl ai nt  must  

al l ege ef f ect s on Wi sconsi n,  and not  mer el y nat i onwi de ef f ect s. 12  

However ,  i t s  concl usi on t hat  t he " subst ant i al l y  af f ect s"  

st andar d r equi r es al l egat i ons " t hat  t hese ef f ect s on Wi sconsi n 

ar e mor e t han a gener al  nat i onwi de ef f ect  on t he pr i ce"  

mi sst at es t he Ol st ad st andar d,  and i s i nconsi st ent  wi t h our  

opi ni on t oday.   See supr a,  ¶¶45- 46.   As not ed,  pl ai nt i f f s need 

not  al l ege t hat  t he chal l enged conduct  di spr opor t i onat el y 

af f ect ed Wi sconsi n,  onl y t hat  t he chal l enged conduct  

subst ant i al l y  af f ect ed t he peopl e of  Wi sconsi n and had i mpact s  

i n t hi s st at e.   Ol st ad,  284 Wi s.  2d 224,  ¶85.  

¶52 Fi nal l y,  Bayer  and ami ci  WMC and MMAC cont end t hat  

cer t ai n l i mi t at i ons on act i ons under  t he Wi sconsi n Ant i t r ust  Act  

ar e necessar y f or  j udi c i al  economy and pr eser vi ng a f avor abl e 

busi ness cl i mat e i n Wi sconsi n.   They asser t  t hat  i f  t he cour t  

does not  adopt  t hei r  pr oposed l i mi t at i ons t o t he " subst ant i al l y  

af f ect s"  t est ,  Wi sconsi n cour t s  wi l l  be f l ooded wi t h compl ex 

ant i t r ust  l i t i gat i on.   They mai nt ai n t hat  wi t hout  t hese 

                                                 
12 Because Szukal ski  v.  Cr ompt on Cor p. ,  2006 WI  App 195,  296 

Wi s.  2d 728,  726 N. W. 2d 304,  no pet i t i on f or  r evi ew f i l ed,  i s 
not  bef or e us,  and we have not  had an oppor t uni t y t o r evi ew t he 
pl ai nt i f f ' s  compl ai nt  i n Szukal ski  t o det er mi ne i t s suf f i c i ency,  
we do not  addr ess t he Szukal ski  cour t ’ s concl usi on t hat  t he 
pl ai nt i f f  f ai l ed t o al l ege subst ant i al  Wi sconsi n ef f ect s.   
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l i mi t at i ons t he spect er  of  ant i t r ust  l i t i gat i on woul d cr eat e a 

host i l e at mospher e f or  busi nesses i n Wi sconsi n.    

 ¶53 To adopt  on pol i cy gr ounds t he l i mi t at i ons Bayer  and 

ami ci  pr opose woul d be t o subst i t ut e our  own j udgment  f or  t hat  

of  t he l egi s l at ur e.   By est abl i shi ng a br oad ant i t r ust  act  t hat  

pr ovi des r emedi es t o consumer s not  avai l abl e under  f eder al  

ant i t r ust  l aw,  t he l egi s l at ur e has made cl ear  pol i cy choi ces i n 

t he ar ea of  ant i t r ust  r egul at i on.   The " subst ant i al l y  af f ect s"  

t est  adopt ed i n Ol st ad i s consi st ent  wi t h t he l egi s l at ur e' s 

pol i cy choi ces;  r equi r i ng mor e of  pl ai nt i f f s  woul d c l ose of f  

consumer  sui t s,  par t i cul ar l y t hose by i ndi r ect  pur chaser s,  

cont r ar y t o t he 1980 r evi s i on of  t he st at ut e.   Mor eover ,  i t  

woul d bar  ot her wi se l egi t i mat e act i ons,  t her eby under mi ni ng t he 

st at ut e' s pur pose " t o f ost er  and encour age compet i t i on by 

pr ohi bi t i ng unf ai r  and di scr i mi nat or y pr act i ces whi ch dest r oy or  

hamper  compet i t i on. "   See Wi s.  St at .  § 133. 01.   We decl i ne t o 

subst i t ut e our  j udgment  f or  t hat  of  t he l egi s l at ur e.   See Fl ynn 

v.  Dep' t  of  Admi n. ,  216 Wi s.  2d 521,  539,  576 N. W. 2d 245 ( 1998)  

( " Thi s cour t  has l ong hel d t hat  i t  i s  t he pr ovi nce of  t he 

l egi s l at ur e,  not  t he cour t s,  t o det er mi ne publ i c pol i cy. " ) . 13   

C 

 ¶54 We t ur n now t o Meyer s '  compl ai nt  t o det er mi ne i f  i t  

al l eges t hat  t he conduct  of  Bayer  and t he gener i c manuf act ur er s 

                                                 
13 As t o t he mer i t s of  t hese pol i cy ar gument s,  we not e t hat  

Bayer  and ami ci  f ai l  t o pr ovi de empi r i cal  suppor t  f or  t he 
pr oposi t i on t hat  f ai l ur e t o l i mi t  t he appl i cabi l i t y  of  t he 
Wi sconsi n Ant i t r ust  Act  woul d har m Wi sconsi n' s busi ness cl i mat e.  
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subst ant i al l y  af f ect ed t he peopl e of  Wi sconsi n and had i mpact s  

i n t hi s st at e.  

 ¶55 Meyer s '  compl ai nt  al l eges,  i n t he cour se of  35 pages 

and 106 par agr aphs,  a br oad pr i ce- f i x i ng scheme af f ect i ng " at  a 

mi ni mum,  t housands .  .  .  i n Wi sconsi n. "   The compl ai nt  st at es 

t hat  t he named pl ai nt i f f s and t he put at i ve c l ass ar e Wi sconsi n 

r esi dent s who pur chased t he ant i bi ot i c Ci pr o " at  any t i me si nce 

Januar y 6,  1995, "  t he dat e t hat  Meyer s al l eges t he mar ket  f or  

Ci pr o and gener i c equi val ent s woul d have opened t o compet i t i on.   

The compl ai nt  st at es t hat  Ci pr o was t he best - sel l i ng ant i bi ot i c 

i n t he wor l d t hr oughout  most  of  t he 1990s.   I t  aver s t hat  Bayer  

post ed $1 bi l l i on i n sal es of  Ci pr o i n t he Uni t ed St at es i n 1999 

al one.   I t  st at es t hat  as a r esul t  of  t he Agr eement  among Bayer  

and t he gener i c manuf act ur er s,  Bayer  mai nt ai ned i t s monopol y i n 

t he Uni t ed St at es mar ket  f or  Ci pr o;  t hat  f r om Januar y 1997 t o 

December  1998,  Bayer  i ncr eased i t s pr i ce f or  Ci pr o by 16. 7%;  and 

t hat  f r om 1998 t o 1999,  Bayer ' s Uni t ed St at es r evenues f or  Ci pr o 

i ncr eased 25%,  whi l e i t s net  pr of i t s i ncr eased 22%.    

¶56 Whi l e Meyer s '  compl ai nt  al l eges har m t o " t housands of  

Wi sconsi n r esi dent s, "  t he Emer gency One compl ai nt ,  by cont r ast ,  

al l eged a conspi r acy adver sel y af f ect i ng " onl y .  .  .  pl ai nt i f f  

i t sel f . "   Emer gency One,  23 F.  Supp.  2d at  971.   The pl ai nt i f f  

i n Emer gency One was a f i r e t r uck manuf act ur er  t hat  appar ent l y 

mai nt ai ned onl y one deal er shi p i n Wi sconsi n.   I d.  at  960- 61.   

The pl ai nt i f f ' s  compl ai nt  di d not  st at e t he number  of  sal es i t  

made i n Wi sconsi n per  year ,  al t hough i t  cer t ai nl y woul d have had 
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t hi s i nf or mat i on. 14  I d.  at  971.   The pl ai nt i f f  di d not  i ndi cat e 

a t i me f r ame i n whi ch t he peopl e of  Wi sconsi n suf f er ed i nj ur y as 

a r esul t  of  al l eged monopol i st i c pr act i ces.   I d.   And t he 

company i t sel f  was a Del awar e cor por at i on,  wi t h a pr i nci pal  

pl ace of  busi ness i n Fl or i da,  and t hus,  any i nj ur y suf f er ed by 

t he company r esul t i ng i n l ay- of f s or  l ost  pr of i t s woul d have 

l i kel y had a negl i gi bl e ef f ect  on Wi sconsi n wor ker s and 

i nvest or s.   I d.  at  970- 71.   

¶57 Her e,  Meyer s al l eges " t housands of  Wi sconsi n 

r esi dent s"  suf f er ed economi c har m as a r esul t  of  Bayer ' s al l eged 

monopol i st i c pr act i ces,  st ar t i ng Januar y 6,  1995.   An al l egat i on 

t hat  a gr oup of  phar maceut i cal  compani es conspi r ed t o mai nt ai n 

monopol y pr i ces on a best - sel l i ng pr escr i pt i on dr ug pur chased by 

t housands of  Wi sconsi n r esi dent s over  sever al  year s meet s t he 

" subst ant i al l y  af f ect s"  t est  set  f or t h i n Ol st ad,  284 

Wi s.  2d 224,  ¶85.   We concl ude t hat  Meyer s has suf f i c i ent l y 

al l eged t hat  t he chal l enged conduct  of  Bayer  and t he gener i c 

manuf act ur er s subst ant i al l y  af f ect ed t he peopl e of  Wi sconsi n and 

had i mpact s i n t hi s st at e.   We t her ef or e af f i r m t he cour t  of  

appeal s '  r ever sal  of  t he c i r cui t  cour t ' s  or der  di smi ssi ng t he 

compl ai nt .    

I V 

¶58 I n summar y,  we r eaf f i r m t he f ol l owi ng st andar d set  

f or t h i n Ol st ad f or  det er mi ni ng when Chapt er  133 r eaches 

                                                 
14 The compl ai nt  i n Emer gency One,  23 F.  Supp.  2d 959,  

al l eged onl y t hat  3500 t o 4000 f i r e t r ucks ar e pur chased by f i r e 
depar t ment s i n t he Uni t ed St at es annual l y.  
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i nt er st at e commer ce:   A pl ai nt i f f  f i l i ng an act i on under  

Wi sconsi n' s Ant i t r ust  Act  must  al l ege pr i ce f i x i ng as a r esul t  

of  t he f or mat i on of  a combi nat i on or  conspi r acy t hat  

" subst ant i al l y  af f ect s t he peopl e of  Wi sconsi n and has i mpact s  

i n t hi s st at e"  when t he chal l enged conduct  occur s pr edomi nat el y 

or  excl usi vel y out si de t hi s st at e.   Ol st ad,  284 Wi s.  2d 224,  

¶85.   We concl ude t hat  addi t i onal  l i mi t at i ons Bayer  and ami ci  

MMAC and WMC seek t o r ead i nt o t he " subst ant i al l y  af f ect s"  

st andar d ar e unsuppor t ed by our  pr ecedent s and ar e cont r ar y t o 

t he pol i cy choi ces of  t he l egi s l at ur e.    

 ¶59 Meyer s '  35- page,  106- par agr aph compl ai nt  al l eges a 

br oad pr i ce- f i x i ng scheme af f ect i ng " at  a mi ni mum,  

t housands .  .  .  i n Wi sconsi n"  who pur chased t he best - sel l i ng 

ant i bi ot i c Ci pr o " at  any t i me si nce Januar y 6,  1995. "   We 

concl ude Meyer s '  compl ai nt  al l eges i l l egal  conduct  t hat ,  i f  

t r ue,  subst ant i al l y  af f ect ed t he peopl e of  Wi sconsi n and had 

i mpact s i n t hi s st at e. 15  We t her ef or e af f i r m t he cour t  of  

appeal s '  deci s i on r ever si ng t he ci r cui t  cour t ' s  or der  di smi ssi ng 

Meyer s '  c l ai ms,  and r emand t he mat t er  t o t he c i r cui t  cour t  f or  

f ur t her  pr oceedi ngs consi st ent  wi t h t hi s opi ni on.   

                                                 
15 As we pr evi ousl y i ndi cat ed,  supr a,  ¶4 n. 4,  i ssues 

r egar di ng t he val i di t y or  i nval i di t y of  t he Ci pr o pat ent ,  and 
t he ef f ect  of  t he possi bl e i nval i di t y of  t he pat ent  on t he 
l egal i t y of  t he Agr eement s have not  been br i ef ed by t he par t i es,  
have not  been devel oped i n t he r ecor d i n t hi s mot i on t o di smi ss,  
and ar e not  pr oper l y bef or e t hi s cour t .   These mat t er s may be 
addr essed by t he c i r cui t  cour t  on r emand.   
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By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med,  and t he cause i s r emanded t o t he c i r cui t  cour t  f or  

f ur t her  pr oceedi ngs consi st ent  wi t h t hi s opi ni on.  
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¶60 DAVI D T.  PROSSER,  J.    (dissenting).  Four  year s ago 

i n Conl ey Publ i shi ng Gr oup Lt d.  v.  Jour nal  Communi cat i ons,  I nc. ,  

2003 WI  119,  265 Wi s.  2d 128,  665 N. W. 2d 879,  t hi s cour t  was 

conf r ont ed wi t h t he quest i on whet her  we shoul d adopt  Br ooke 

Gr oup Lt d.  v.  Br own & Wi l l i amson Tobacco Cor p. ,  509 U. S.  209 

( 1993) ,  as t he l aw of  Wi sconsi n gover ni ng pr edat or y pr i c i ng 

under  Wi s.  St at .  § 133. 03.   As we answer ed t hi s quest i on,  we 

not ed t hat  " Wi sconsi n cour t s have [ l ong]  f ol l owed f eder al  cour t  

i nt er pr et at i ons of  Sect i ons 1 and 2 of  t he Sher man Act  and have 

const r ued Wi sconsi n ant i t r ust  st at ut es i n conf or mi t y wi t h t hese 

f eder al  cour t  i nt er pr et at i ons. "   Conl ey,  265 Wi s.  2d 128,  ¶17.    

¶61 I n t he cour se of  expl ai ni ng why Wi sconsi n shoul d 

f ol l ow f eder al  l aw,  t he wr i t er  of  t he opi ni on obser ved t hat  

" t her e i s pr esent l y no Wi sconsi n case l aw gover ni ng pr edat or y 

pr i c i ng c l ai ms under  § 133. 03( 2) . "   I d. ,  ¶16.   " The dear t h of  

st at e ant i t r ust  pr ecedent  i s not  sur pr i s i ng because t he scope of  

Chapt er  133 i s l i mi t ed t o i nt r ast at e t r ansact i ons.   See Reese v.  

Associ at ed Hosp.  Ser v. ,  45 Wi s.  2d 526,  532,  173 N. W. 2d 661 

( 1970) . "   I d.  

¶62 Two year s l at er ,  t he same wr i t er  was f or ced t o 

wi t hdr aw t he phr ase " t he scope of  Chapt er  133 i s l i mi t ed t o 

i nt r ast at e t r ansact i ons"  because t he cour t  unani mousl y uphel d 

t he appl i cat i on of  Wi sconsi n' s Li t t l e Sher man Act  t o i nt er st at e 

commer ce i n some ci r cumst ances.   Ol st ad v.  Mi cr osof t  Cor p. ,  2005 

WI  121,  ¶¶13,  74,  284 Wi s.  2d 224,  700 N. W. 2d 139.  

¶63 Havi ng opened t he door  t o i nt er st at e ant i t r ust  

enf or cement  i n some ci r cumst ances,  t he cour t  t hought  i t  ought  t o 
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comment  br i ef l y on what  t hose " c i r cumst ances"  wer e,  even t hough 

t hat  quest i on had not  been br i ef ed.    

¶64 Ear l y i n t he opi ni on,  t he cour t  quot ed Pr of essor  

Her ber t  Hovenkamp t o t he ef f ect  t hat  " a st at e ant i t r ust  l aw of  

gener al  appl i cat i on can vi r t ual l y al ways be appl i ed t o a 

pr act i ce havi ng suf f i c i ent  ef f ect s wi t hi n t he st at e. "   I d. ,  ¶14 

( emphasi s added)  ( c i t at i on omi t t ed) .   Then we added,  " St at e l aw 

i s pr ecl uded f r om r egul at i ng i nt er st at e commer ce onl y i f  i t  

' undul y bur den[ s] '  i nt er st at e commer ce. "   I d.  ( c i t i ng Von 

Kal i nowski ,  Ant i t r ust  Laws & Tr ade Regul at i on § 100. 03 ( 2d.  ed.  

2004) ) .  

¶65 At  t he end of  t he opi ni on,  t he cour t  sai d:  

 A c i v i l  pl ai nt i f f  f i l i ng an act i on under  
Wi sconsi n' s ant i t r ust  act  must  al l ege t hat  ( 1)  
act i onabl e conduct ,  such as t he f or mat i on of  a 
combi nat i on or  conspi r acy,  occur r ed wi t hi n t hi s st at e,  
even i f  i t s  ef f ect s ar e f el t  pr i mar i l y out si de 
Wi sconsi n;  or  ( 2)  t he conduct  compl ai ned of  
" subst ant i al l y  af f ect s"  t he peopl e of  Wi sconsi n and 
has i mpact s i n t hi s st at e,  even i f  t he i l l egal  
act i v i t y r esul t i ng i n t hose i mpact s occur r ed 
pr edomi nant l y or  excl usi vel y out si de t hi s st at e.   
[ St at e v. ]  Al l i ed Chemi cal  [ & Dye Cor p. ] ,  9 
Wi s.  2d [ 290, ]  295[ ,  101 N. W. 2d 133 ( 1960) ] .   
Oper at i ng wi t h l esser  st andar ds woul d j eopar di ze t he 
act i on,  under mi ne t he val i di t y of  our  ant i t r ust  
st at ut e,  and cr eat e t he spect acl e of  Li l l i put i an 
har assment  i n Wi sconsi n cour t s.   Quest i ons of  
pr ovi nci al i sm,  f avor i t i sm,  and undue bur den on 
i nt er st at e commer ce shoul d be det er mi ned by r esor t  t o 
cont empor ar y f eder al  commer ce cl ause j ur i spr udence.   
To say mor e i s beyond t he scope of  t hi s opi ni on.  

I d. ,  ¶85.  

¶66 Four  t hi ngs shoul d be not ed about  t hi s par agr aph.   

Fi r st ,  t he wor ds " subst ant i al l y  af f ect s"  wer e bor r owed f r om 
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Al l i ed Chemi cal .   Second,  t he wor ds " subst ant i al l y  af f ect s"  

i mpl y a hi gher  st andar d t han " suf f i c i ent  ef f ect s, "  quot ed 

ear l i er  i n t he opi ni on.   Thi r d,  t he second poi nt  i s  under scor ed 

by t he f ol l owi ng sent ence:  " Oper at i ng wi t h l esser  st andar ds 

woul d j eopar di ze t he act i on,  under mi ne t he val i di t y of  our  

ant i t r ust  st at ut e,  and cr eat e t he spect acl e of  Li l l i put i an 

har assment  i n Wi sconsi n cour t s. "   Four t h,  t he par agr aph r equi r es 

" i mpact s i n t hi s st at e. "  

¶67 I n i nt er pr et i ng t he phr ase " j eopar di ze t he act i on, "  i t  

shoul d be r emember ed t hat  t he cour t  had r ecent l y  consi der ed t wo 

cases expl or i ng t he r each of  Wi sconsi n j ur i sdi ct i on.   See St at e 

v.  Der ek Ander son,  2005 WI  54,  280 Wi s.  2d 104,  695 N. W. 2d 731;  

and Tammi e J. C.  v.  Rober t  T. R. ,  2003 WI  61,  262 Wi s.  2d 217,  663 

N. W. 2d 734.   The cour t  di d not  want  t o encour age l i t i gat i on t hat  

exceeded t he j ur i sdi ct i on of  t he st at e.   As f or  t he phr ase 

" under mi ne t he val i di t y of  our  ant i t r ust  st at ut e, "  Ol st ad 

di scussed such i ssues as f eder al  pr eempt i on and bur den on 

i nt er st at e commer ce i n t he opi ni on,  and t hat  cont ext  gi ves t he 

phr ase meani ng.   " Li l l i put i an har assment "  conveys t he i mage of  a 

commer ci al  Gul l i ver  t i ed down by a mul t i t ude of  ant i t r ust  

l i t i gant s acr oss t he count r y.  

¶68 Ol st ad speaks of  " act i onabl e conduct ,  such as t he 

f or mat i on of  a combi nat i on or  conspi r acy .  .  .  wi t hi n t hi s 

st at e. "   Ol st ad,  284 Wi s.  2d 224,  ¶85.   Sur el y,  our  st at ut e i s 

most  pot ent  when " act i onabl e conduct "  i s  f or med wi t hi n t hi s 

j ur i sdi ct i on.   Conver sel y,  when " i l l egal  act i v i t y"  occur s 

pr edomi nant l y or  excl usi vel y out si de t hi s j ur i sdi ct i on but  has 
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i mpact s i n Wi sconsi n,  t he i mpact s i n Wi sconsi n ought  t o be mor e 

subst ant i al  t han what  i s " suf f i c i ent "  f or  a pur el y Wi sconsi n 

" combi nat i on or  conspi r acy. "   Ol st ad di d not  i nt end t o conver t  

ever y ant i t r ust  v i ol at i on anywher e i nt o a v i ol at i on of  Wi sconsi n 

l aw si mpl y because t he vi ol at i on af f ect ed some peopl e i n 

Wi sconsi n.  

¶69 Because I  am unabl e t o di scer n f r om t he di scussi on i n 

t he maj or i t y opi ni on any meani ngf ul  l i mi t at i on on ant i t r ust  

sui t s agai nst  i l l egal  act i v i t i es out si de t hi s st at e,  I  

r espect f ul l y di ssent .  
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¶70 PATI ENCE DRAKE ROGGENSACK,  J.  (dissenting).   The 

maj or i t y opi ni on concl udes t hat  t he second amended compl ai nt  

( t he compl ai nt )  of  t he pl ai nt i f f s suf f i c i ent l y al l eges a 

v i ol at i on of  Wi sconsi n' s ant i t r ust  l aw,  Wi s.  St at .  § 133. 03 

( 2005- 06) , 1 t o wi t hst and a mot i on t o di smi ss.   Maj or i t y op. ,  ¶4.   

I t  does so based on t he compl ai nt ' s al l egat i ons t hat  an 

agr eement  concer ni ng ci pr of l oxaci n hydr ochl or i de bet ween Bayer  

AG and Bar r  Labor at or i es,  I nc.  ( t he Bayer - Bar r  agr eement ) 2 i s  a 

" pr i ce- f i x i ng scheme"  f or  c i pr of l oxaci n hydr ochl or i de t hat  

cont r ol l ed t he pr i ce f or  t he dr ug " at  any t i me si nce Januar y 6,  

1995. "   I d.   The maj or i t y opi ni on concl udes t hat ,  i f  pr oved,  t he 

pr i ce- f i x i ng al l eged i s " i l l egal  conduct "  t hat  " subst ant i al l y  

af f ect ed t he peopl e of  Wi sconsi n and had i mpact s i n t hi s st at e"  

t her eby vi ol at i ng Wi sconsi n ant i t r ust  l aw.   I d.   However ,  i t  

al so r ecogni zes t hat  t her e ar e s i gni f i cant  quest i ons about  t he 

ef f ect  t hat  Bayer ' s pat ent  may have on t he pl ai nt i f f s '  c l ai ms.   

I d. ,  ¶4 n. 4.   I t  suggest s t hat  t hose quest i ons be addr essed i n 

t he c i r cui t  cour t  on r emand.   I d.    

¶71 I  di ssent  because I  woul d r esol ve t he ef f ect  of  

Bayer ' s pat ent  on t he pl ai nt i f f s '  c l ai ms at  t hi s t i me.   I  woul d 

do so because Bayer  was gr ant ed a f eder al  pat ent  f or  

c i pr of l oxaci n hydr ochl or i de ( t he Ci pr o pat ent )  t hat ,  i n or der  t o 

have subj ect  mat t er  j ur i sdi ct i on f or  t hi s ant i t r ust  act i on,  

                                                 
1 Al l  f ur t her  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2005- 06 ver si on,  unl ess ot her wi se not ed.  

2 The Bayer - Bar r  agr eement ,  about  whi ch t he pl ai nt i f f s 
compl ai n,  i s  not  i n t he r ecor d bef or e us.  
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Wi sconsi n cour t s must  pr esume i s val i d.   28 U. S. C.  § 1338( a) .   

Pr esumi ng t hat  Bayer ' s pat ent  i s val i d,  I  concl ude t hat  t he 

compl ai nt  does not  al l ege f act s t hat ,  i f  t r ue,  ar e suf f i c i ent  t o 

show i l l egal  conduct  or  conduct  t hat  has an i l l egal  ef f ect .   E.  

Bement  & Sons v.  Nat ' l  Har r ow Co. ,  186 U. S.  70,  91 ( 1902) .   Onl y 

i l l egal  conduct  or  conduct  t hat  has an i l l egal  ef f ect  v i ol at es 

Wi sconsi n' s ant i t r ust  l aw.   Pr ent i ce v.  Ti t l e I ns.  Co.  of  Mi nn. ,  

176 Wi s.  2d 714,  725,  500 N. W. 2d 658 ( 1993) ;  St at e v.  Al l i ed 

Chem.  & Dye Cor p. ,  9 Wi s.  2d 290,  296,  101 N. W. 2d 133 ( 1960) .   

Fur t her mor e,  because t he conduct  al l eged i n t he compl ai nt  i s  not  

i l l egal  or  al l eged t o have had an i l l egal  ef f ect ,  i t  cannot  

" subst ant i al l y  af f ect "  t he peopl e i n Wi sconsi n and have 

" i mpact s"  i n Wi sconsi n cont r ar y t o Wi s.  St at .  § 133. 03.   Ol st ad 

v.  Mi cr osof t  Cor p. ,  2005 WI  121,  ¶85,  284 Wi s.  2d 224,  700 

N. W. 2d 139.   Accor di ngl y,  I  woul d af f i r m t he ci r cui t  cour t ' s  

di smi ssal  of  t he compl ai nt  f or  f ai l ur e t o st at e a c l ai m pur suant  

t o Wi s.  St at .  § 802. 06( 2) ( a) 6,  al bei t  on di f f er ent  gr ounds.   

Ther ef or e,  I  r espect f ul l y di ssent .  

I .   BACKGROUND3 

¶72 The gr avamen of  t he compl ai nt  i s  t hat  t he agr eement  

bet ween Bayer ,  who owns t he pat ent  f or  c i pr of l oxaci n 

hydr ochl or i de t hat  i t  mar ket s under  t he t r ade name,  " Ci pr o, "  and 

Bar r ,  who appl i ed t o t he Uni t ed St at es Food and Dr ug 

                                                 
3 The f act s used i n t he backgr ound nar r at i on have been t aken 

f r om t he compl ai nt  and f r om t he publ i c r ecor ds of  t he Uni t ed 
St at es Food and Dr ug Admi ni st r at i on ( FDA)  and t he Uni t ed St at es 
Pat ent  and Tr ademar k Of f i ce ( PTO) .   We may t ake j udi c i al  not i ce 
of  publ i c r ecor ds of  gover nment al  agenci es.   Per ki ns v.  St at e,  
61 Wi s.  2d 341,  346,  212 N. W. 2d 141 ( 1973) .  
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Admi ni st r at i on ( FDA)  f or  per mi ssi on t o manuf act ur e and mar ket  a 

gener i c f or m of  Ci pr o,  i s  a pr i ce- f i x i ng agr eement  t hat  ef f ect ed 

a monopol y f or  Ci pr o i n Wi sconsi n.   The compl ai nt  al l eges 

Bayer ' s monopol y i s i l l egal  and vi ol at es Wi s.  St at .  § 133. 03( 2) .    

¶73 As backgr ound f or  t hi s t heor y,  t he pl ai nt i f f s al l ege 

t hat  Bayer  hel d t he pat ent  f or  t he act i ve i ngr edi ent  of  Ci pr o,  

c i pr of l oxaci n hydr ochl or i de,  and t hat  t he Ci pr o pat ent  was 

gr ant ed t o Bayer  on May 29,  1984,  as Pat ent  No.  4, 670, 444.   

Bayer  al so r ecei ved FDA appr oval  t o mar ket  Ci pr o i n Oct ober  of  

1987.   Bayer ' s i ni t i al  pat ent  f or  Ci pr o expi r ed i n December  of  

2003. 4 

¶74 On Oct ober  27,  1991,  Bar r  appl i ed t o t he FDA t o 

manuf act ur e and mar ket  a gener i c  f or m of  Ci pr o.   Bar r  used a 

shor t ened f or m of  appl i cat i on f or  FDA appr oval  t hat  i s  known as 

an Abbr evi at ed New Dr ug Appl i cat i on,  or  ANDA.   As par t  of  t he 

ANDA pr ocess,  Bar r  asser t ed t hat  i t s gener i c  dr ug was t he 

bi oequi val ent  of  Ci pr o.   Thi s asser t i on per mi t t ed FDA 

consi der at i on of  Bar r ' s gener i c  Ci pr o wi t hout  t he year s of  

t est i ng t hat  Bayer  had t o under go i n or der  t o obt ai n FDA 

appr oval  f or  Ci pr o.   Ther ef or e,  by pi ggybacki ng on Bayer ' s  

l engt hy FDA new dr ug t est i ng r equi r ement s,  Bar r ' s ANDA appl i ed 

f or  FDA appr oval  f or  t he same dr ug t o whi ch t he FDA had gi ven 

Bayer  appr oval .   I n i t s ANDA,  Bar r  al so al l eged t hat  Bayer ' s 

pat ent  was i nval i d,  whi ch i s one of  t he al l egat i ons r equi r ed i n 

or der  f or  t he FDA t o gi ve pr el i mi nar y appr oval  t o a gener i c 

                                                 
4 The publ i c r ecor ds of  t he PTO show t hat  t he PTO ext ended 

Bayer ' s pat ent  f or  Ci pr o t hr ough June 8,  2004.  
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equi val ent  of  a pat ent ed dr ug.   See 21 U. S. C.  

§ 355( j ) ( 2) ( A) ( v i i ) ( I V) .  

¶75 As i s r equi r ed by f eder al  st at ut e,  Bar r  gave not i ce of  

i t s  ANDA t o Bayer .   See 21 U. S. C.  § 355( j ) ( 2) ( B) ( i i i ) .   Wi t hi n 

t he st at ut or y t i mel i ne of  r ecei v i ng Bar r ' s not i ce ( 45 days) ,  

Bayer  f i l ed a pat ent  i nf r i ngement  sui t  agai nst  Bar r .   A pat ent  

i nf r i ngement  sui t  i s  r equi r ed by f eder al  st at ut es as a pr ecur sor  

t o mai nt ai ni ng pat ent  pr i or i t y over  a pendi ng ANDA f or  t he 

gener i c equi val ent  of  a pat ent ed dr ug.   See 21 U. S. C.  

§ 355( j ) ( 5) ( B) ( i i i ) .    

¶76 The f i l i ng of  Bayer ' s pat ent  i nf r i ngement  sui t  st ayed 

Bar r ' s ANDA bef or e t he FDA f or  30 mont hs or  unt i l  t he concl usi on 

of  t he pat ent  i nf r i ngement  sui t ,  whi chever  occur r ed f i r st .   See 

i d.   That  30- mont h st ay woul d have ended on Jul y 16,  1994.   

However ,  pr i or  t o set t l i ng Bayer ' s sui t  agai nst  Bar r  f or  pat ent  

i nf r i ngement ,  Bayer  and Bar r  execut ed a st i pul at i on t o ext end 

t he 30- mont h st ay unt i l  a f i nal  j udgment  on t he pendi ng pat ent  

l i t i gat i on was ent er ed.   The di st r i ct  cour t  appr oved t he 

st i pul at i on and or der ed t hat  f i nal  consi der at i on of  Bar r ' s ANDA 

bef or e t he FDA was st ayed unt i l  t he pat ent  l i t i gat i on concl uded.   

Bayer  AG v.  Bar r  Labs. ,  No.  92CV391 ( S. D. N. Y.  Dec.  9,  1992) ;  see 

al so 21 U. S. C.  § 355( j ) ( 5) ( B) ( i i i ) .  

¶77 On Januar y 6,  1995,  t he FDA gave " t ent at i ve appr oval "  

t o Bar r  t o mar ket  i t s dr ug,  whi ch appr oval  was subj ect  t o 

Bayer ' s pat ent  bei ng hel d i nval i d or  expi r i ng.   FDA' s publ i c 



No.   2003AP2840. pdr  

 

5 
 

r ecor ds show t hat  FDA f i nal  appr oval  t o manuf act ur e and mar ket  a 

gener i c f or m of  Ci pr o was not  gi ven t o Bar r  unt i l  June 9,  2004. 5    

¶78 The compl ai nt  does not  al l ege t hat  t he conduct  set  out  

i n t he Bayer - Bar r  agr eement  f al l s  out si de of  Bayer ' s r i ght s 

under  t he Ci pr o pat ent .   I t  al so does not  al l ege t hat  Bar r ,  or  

anyone el se,  has ever  cont ended t hat  Bayer  obt ai ned i t s Ci pr o 

pat ent  t hr ough f r aud on t he Uni t ed St at es Pat ent  & Tr ademar k 

Of f i ce ( PTO) .   Rat her ,  t he compl ai nt  asser t s t hat  t he Bayer - Bar r  

agr eement  was ent er ed i nt o on Januar y 8,  1997,  and t hat  i t  

al l ocat es " t he ent i r e Uni t ed St at es mar ket  f or  Ci pr o t o Bayer  

f or  at  l east  s i x year s"  ( Januar y 2003)  and t hat  at  Bayer ' s 

opt i on Bayer  coul d ei t her :   ( 1)  suppl y Ci pr o f or  sal e as a 

gener i c t o Bar r ,  who woul d oper at e as Bayer ' s l i censee,  or  ( 2)  

suppl y al l  of  t he Ci pr o t o pur chaser s i t sel f  and make speci f i ed 

payment s t o Bar r . 6   

¶79 The Bayer - Bar r  agr eement ,  t oget her  wi t h a consent  

j udgment ,  concl uded Bayer ' s f eder al  pat ent  i nf r i ngement  sui t .   

The consent  j udgment  af f i r med t hat  Bayer  owns t he pat ent  f or  

Ci pr o;  t hat  i t  i s  val i d and enf or ceabl e;  and t hat  Bar r ' s gener i c 

f or m of  Ci pr o i nf r i nged Bayer ' s pat ent .  Bayer  AG v.  Bar r  Labs. ,  

No.  92CV391 ( S. D. N. Y.  Jan.  16,  1997) .   Ther e has been no appeal  

or  col l at er al  at t ack on t hat  j udgment .    

                                                 
5 We may t ake j udi c i al  not i ce of  publ i c r ecor ds of  

gover nment al  agenci es.   Per ki ns,  61 Wi s.  2d at  346.  

6 Payment s such as t hese ar e commonl y r ef er r ed t o as 
" r ever se"  or  " ex i t "  payment s.   Anne- Mar i e C.  Yvon,  Set t l ement s 
Bet ween Br and and Gener i c  Phar maceut i cal  Compani es:   A 
Reasonabl e Ant i t r ust  Anal ysi s of  Rever se Payment s,  75 For dham L.  
Rev.  1883,  1884 n. 9 ( 2006) .   
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¶80 Subsequent  t o t he concl usi on of  t he pat ent  

i nf r i ngement  act i on,  Bayer  r e- submi t t ed i t s pat ent  t o t he PTO 

f or  r evi ew.   Bayer ' s pat ent  f or  Ci pr o was uphel d i n t hat  

pr oceedi ng as wel l .    

I I .   DI SCUSSI ON 

A.  St andar d of  Revi ew 

¶81 A mot i on t o di smi ss chal l enges t he l egal  suf f i c i ency 

of  t he compl ai nt  t o st at e a c l ai m on whi ch r el i ef  may be 

gr ant ed.   Kal ot i  Ent er s. ,  I nc.  v.  Kel l ogg Sal es Co. ,  2005 WI  

111,  ¶11,  283 Wi s.  2d 555,  699 N. W. 2d 205.   For  pur poses of  t he 

mot i on,  we gener al l y accept  as t r ue al l  f act ual  al l egat i ons made 

i n t he compl ai nt .   Wat t s v.  Wat t s,  137 Wi s.  2d 506,  512,  405 

N. W. 2d 303 ( 1987) .   Judi c i al  not i ce may al so be t aken of  f act s  

f r om t he publ i c r ecor ds of  gover nment  agenci es,  her e t he PTO and 

t he FDA.   See Per ki ns v.  St at e,  61 Wi s.  2d 341,  346,  212 N. W. 2d 

141 ( 1973)  ( concl udi ng t hat  a cour t  may t ake j udi c i al  not i ce of  

f act s easi l y accessi bl e and capabl e of  i mmedi at e and accur at e 

det er mi nat i on) ;  Wi s.  Power  & Li ght  Co.  v.  Ci t y of  Bel oi t ,  215 

Wi s.  439,  444,  254 N. W.  119 ( 1934)  ( t aki ng j udi c i al  not i ce of  

t he f i l es of  t he publ i c ser vi ce commi ssi on) ;  Hi l l i er  v.  Lake 

Vi ew Mem' l  Par k,  I nc. ,  208 Wi s.  614,  622,  243 N. W.  406 ( 1932)  

( t aki ng j udi c i al  not i ce of  i ncor por at i on r ecor ds i n t he of f i ce 

of  secr et ar y of  st at e) . 7  However ,  on a mot i on t o di smi ss,  cour t s 

do not  accept  " f act s whi ch t he cour t  wi l l  t ake j udi c i al  not i ce 

                                                 
7 For  a det ai l ed exposi t i on of  j udi c i al  not i ce of  f act s by 

appel l at e cour t s see Geor ge R.  Cur r i e,  Appel l at e Cour t s Use of  
Fact s Out si de of  t he Recor d by Resor t  t o Judi c i al  Not i ce and 
I ndependent  I nvest i gat i on,  1960 Wi s.  L.  Rev.  39 ( 1960) .  
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ar e not  t r ue,  nor  does t he r ul e [ of  accept i ng f act s pl ed i n t he 

compl ai nt ]  appl y t o l egal l y i mpossi bl e f act s. "   Cohen v.  Uni t ed 

St at es,  129 F. 2d 733,  736 ( 8t h Ci r .  1942) .   We al so ar e not  

r equi r ed t o accept  f act ual  st at ement s t hat  ar e not  cr edi bl e.   

See Fer r ar o v.  Koel sch,  119 Wi s.  2d 407,  410- 11,  350 N. W. 2d 735 

( Ct .  App.  1984) .   Fur t her mor e,  we ar e not  r equi r ed t o accept  

l egal  concl usi ons pl ed i n t he compl ai nt .   John BBB Doe v.  

Ar chdi ocese of  Mi l waukee,  211 Wi s.  2d 312,  331,  565 N. W. 2d 94 

( 1997) .    

¶82 We i nt er pr et  t he appl i cat i on of  st at ut es i ndependent l y 

of  t he cour t  of  appeal s and t he ci r cui t  cour t ,  but  benef i t i ng 

f r om t he anal yses of  bot h pr i or  deci s i ons.   Spi egel ber g v.  

St at e,  2006 WI  75,  ¶8,  291 Wi s.  2d 601,  717 N. W. 2d 641.   And 

f i nal l y,  whet her  a l egal  doct r i ne can shi el d def endant s f r om 

l i abi l i t y  under  Wi sconsi n' s ant i t r ust  l aw t hat  woul d ot her wi se 

be accor ded t o t he compl ai ned of  conduct  i s a quest i on of  l aw.   

Pr ent i ce,  176 Wi s.  2d at  721.  

B.  Wi sconsi n Ant i t r ust  Cl ai m 

¶83 Ther e have been appr oxi mat el y 30 cases f i l ed 

t hr oughout  t he Uni t ed St at es,  i n st at e and f eder al  cour t s,  t hat  

make ant i t r ust  c l ai ms agai nst  Bayer  and Bar r  based on t he same 

Bayer - Bar r  agr eement  t hat  i s  at  i ssue her e.   Meyer s v.  Bayer  AG,  

143 F.  Supp.  2d 1044,  1046 ( E. D.  Wi s.  2001) .   Many of  t hose 

cases have been consol i dat ed i n t he East er n Di st r i ct  of  New Yor k 

under  t he schol ar l y at t ent i on of  Di st r i ct  Cour t  Judge Davi d 

Tr ager .   See I n r e Ci pr of l oxaci n Hydr ochl or i de Ant i t r ust  Li t i g. ,  

363 F.  Supp.  2d 514 ( E. D. N. Y.  2005) .    
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¶84 The case now bef or e us was f i l ed i n st at e cour t ,  

r emoved t o f eder al  cour t  and r emanded t o st at e cour t  because t he 

f eder al  di st r i ct  cour t  det er mi ned t hat  mount i ng a pat ent  def ense 

t o a st at e ant i t r ust  c l ai m di d not  cause t he mat t er  " t o ar i se 

under "  f eder al  l aw.   Meyer s,  143 F.  Supp.  2d at  1051.   The 

f eder al  di st r i ct  cour t  di d not  anal yze whet her  a st at e c l ai m had 

been st at ed wi t hout  pl ai nt i f f s al l egi ng t hat  Bayer ' s Ci pr o 

pat ent  was i nval i d.   I n addi t i on,  t he di st r i ct  cour t  di d not  

addr ess whet her  t he conduct  al l eged i n t he compl ai nt  exceeded 

Bayer ' s r i ght s under  i t s Ci pr o pat ent .  

1.  Gener al  pat ent  l aw pr i nci pl es 

¶85 I n or der  t o adequat el y addr ess t he def endant s '  mot i on 

t o di smi ss t he compl ai nt ,  t her e ar e cer t ai n gener al  pr i nci pl es 

of  f eder al  pat ent  l aw t hat  must  be r ecogni zed.   That  r ecogni t i on 

i s necessar y bef or e a cour t  can eval uat e a compl ai nt  wher ei n a 

pat ent  owner  i s sued,  i n or der  t o sor t  out  whi ch al l egat i ons ar e 

f act ual  al l egat i ons of  a t ype t hat  must  be accept ed f or  pur poses 

of  a mot i on t o di smi ss,  whi ch al l egat i ons cont ai n f act s not  

accept ed as t r ue,  and whi ch al l egat i ons ar e act ual l y l egal  

concl usi ons.  

¶86 A ci v i l  s t at e cour t  c l ai m agai nst  a pat ent  owner ,  such 

as Bayer ,  t hat  al l eges conduct  r el at i ng t o t he pat ent ed 

i nvent i on and r equest s damages,  must  assume t hat  t he pat ent  i s 

val i d and i t  must  al l ege conduct  t hat  f al l s  out si de of  t he 

r i ght s accor ded under  t he pat ent .   Thi s i s so because i f  t he 

compl ai nt  wer e t o al l ege t hat  t he pat ent  i s i nval i d,  t her e woul d 

be no subj ect  mat t er  j ur i sdi ct i on i n Wi sconsi n st at e cour t s t o 
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hear  t he c l ai m.   28 U. S. C.  § 1338( a) ; 8 Schecher  v.  Pur due Phar ma 

L. P. ,  317 F.  Supp.  2d 1253,  1257 ( D.  Kan.  2004) ; 9 see al so Vi l l .  

of  Tr empeal eau v.  Mi kr ut ,  2004 WI  79,  ¶8 n. 2,  273 Wi s.  2d 76,  

681 N. W. 2d 190. 10  And,  i f  al l  t he conduct  t hat  i s  al l eged f al l s  

wi t hi n t he r i ght s gr ant ed by t he f eder al  gover nment  t o t he 

pat ent ee,  t he conduct  i s not  i l l egal  nor  i s i t s ef f ect  i l l egal .   

Uni t ed St at es v.  Gener al  El ec.  Co. ,  272 U. S.  476,  489- 90 ( 1926) .   

I t  i s  i mpor t ant  t o cont i nue t o not e t hat  onl y i l l egal  conduct  or  

conduct  t hat  has an i l l egal  ef f ect  v i ol at es Wi s.  St at .  § 133. 03.   

Ol st ad,  284 Wi s.  2d 224,  ¶85;  Pr ent i ce,  176 Wi s.  2d at  721.    

¶87 Ant i t r ust  l aw gener al l y f or bi ds agr eement s t hat  

r est r i ct  out put  and r ai se pr i ces above t hat  whi ch woul d be 

achi eved i n nor mal  mar ket  compet i t i on.   See Phi l l i p Ar eeda & 

Her ber t  Hovenkamp,  Vol .  X Ant i t r ust  Law:   An Anal ysi s of  

Ant i t r ust  Pr i nci pl es and Thei r  Appl i cat i on,  ¶1780a ( 2d ed.  

2004) .   However ,  i f  a pat ent  owner  act s sol el y wi t hi n t he r i ght s  

                                                 
8 28 U. S. C.  § 1338( a)  pr ovi des,  " The di st r i ct s cour t s shal l  

have or i gi nal  j ur i sdi ct i on of  any c i v i l  act i on ar i s i ng under  any 
Act  of  Congr ess r el at i ng t o pat ent s .  .  .  .   Such j ur i sdi ct i on 
shal l  be excl usi ve of  t he cour t s of  t he st at es. "  

9 [ D] i st r i ct  cour t s have excl usi ve or i gi nal  j ur i sdi ct i on 
over  act i ons " ar i s i ng under "  f eder al  pat ent  l aws,  i . e. ,  i n an 
act i on chal l engi ng t he val i di t y or  enf or ceabi l i t y  of  t he pat ent .   
Schecher  v.  Pur due Phar ma L. P. ,  317 F.  Supp.  2d 1253,  1257 ( D.  
Kan.  2004) .    

10 Vi l l age of  Tr empeal eau v.  Mi kr ut ,  2004 WI  79,  273 Wi s.  2d 
76,  681 N. W. 2d 190,  expl ai ns t hat  as a gener al  pr oposi t i on,  
c i r cui t  cour t s have br oad subj ect  mat t er  j ur i sdi ct i on;  however ,  
" [ f ] eder al  l aw may conf er  excl usi ve j ur i sdi ct i on over  cer t ai n 
subj ect  mat t er s t o t he f eder al  cour t s,  pr ecl udi ng st at e cour t  
j ur i sdi ct i on i n t hose ar eas by oper at i on of  t he Supr emacy 
Cl ause. "   I d. ,  ¶8 n. 2.  
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gr ant ed under  t he pat ent ,  t he pat ent  owner  has a l awf ul  monopol y 

and i s " f r eed f r om compet i t i on of  pr i ce,  ser v i ce,  qual i t y or  

ot her wi se. "   Uni t ed St at es v.  Li ne Mat er i al  Co. ,  333 U. S.  287,  

300 ( 1948) .    

¶88 As t he Uni t ed St at es Supr eme Cour t  has expl ai ned:    

" A pat ent  by i t s ver y nat ur e i s af f ect ed wi t h a publ i c 
i nt er est  .  .  .   [ I t ]  i s  an except i on t o t he gener al  
r ul e agai nst  monopol i es and t o t he r i ght  t o access t o 
a f r ee and open mar ket . "    

Wal ker  Pr ocess Equi p. ,  I nc.  v.  Food Mach.  & Chem.  Cor p. ,  382 

U. S.  172,  177 ( 1965)  ( quot i ng Pr eci s i on I nst r ument  Mf g.  Co.  v.  

Aut o.  Mai nt .  Mach.  Co. ,  324 U. S.  806,  816 ( 1945) ) .   I t  i s  bl ack 

l et t er  l aw t hat  a pat ent  " i s an except i on t o t he gener al  r ul e 

agai nst  monopol i es. "   Ci pr of l oxaci n,  363 F.  Supp.  2d at  523 

( quot i ng Pr eci s i on,  324 U. S.  at  816) .    

¶89 Ther ef or e,  agr eei ng t o oper at e as a monopol y  t hat  

f i xes pr i ce f or  a pat ent ed i nvent i on i s not  i l l egal  because 

monopol y r i ght s exer ci sed wi t hi n t he conf i nes of  t he pat ent  ar e 

gr ant ed by t he f eder al  gover nment  wi t h t he pat ent .   As t he 

Uni t ed St at es Supr eme Cour t  has expl ai ned:   

[ T] he gener al  r ul e i s absol ut e f r eedom i n t he use or  
sal e of  r i ght s under  t he pat ent  l aws of  t he Uni t ed 
St at es.   The ver y obj ect  of  t hese l aws i s monopol y,  
and t he r ul e i s,  wi t h f ew except i ons,  t hat  any 
condi t i ons whi ch ar e not  i n t hei r  ver y nat ur e i l l egal  
wi t h r egar d t o t hi s k i nd of  pr oper t y,  i mposed by t he 
pat ent ee and agr eed t o by t he l i censee f or  t he r i ght  
t o manuf act ur e or  use or  sel l  t he ar t i c l e,  wi l l  be 
uphel d by t he cour t s.   The f act  t hat  t he condi t i ons i n 
t he cont r act s keep up t he monopol y or  f i x  pr i ces does 
not  r ender  t hem i l l egal .   

Bement ,  186 U. S.  at  91 ( emphasi s added) .   I n suppor t  of  t hi s 

monopol y,  t he f eder al  l aw gr ant s  t o a pat ent  owner  " t he r i ght  t o 
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excl ude ot her s f r om maki ng,  usi ng,  of f er i ng f or  sal e,  or  sel l i ng 

t he i nvent i on t hr oughout  t he Uni t ed St at es or  i mpor t i ng t he 

i nvent i on i nt o t he Uni t ed St at es. "   35 U. S. C.  § 154( a) ( 1) .   The 

" essence of  a pat ent  gr ant  i s t he r i ght  t o excl ude ot her s f r om 

pr of i t i ng by t he pat ent ed i nvent i on. "   Dawson Chem.  Co.  v.  Rohm 

& Haas Co. ,  448 U. S.  176,  215 ( 1980) .   The r at i onal e f or  

gr ant i ng such monopol i es t o pat ent  owner s i s t o encour age 

i nvent i ons.   Br enner  v.  Manson,  383 U. S.  519,  534 ( 1966) . 11 

¶90 The monopol y r i ght s accor ded t o a pat ent  owner  al so 

i ncl ude t he r i ght  t o cont r ol  t he pr i ce char ged f or  t he pat ent ed 

i nvent i on by a l i censee of  t he pat ent  owner .   Gener al  El ec. ,  272 

U. S.  at  489- 90.   I n Gener al  El ect r i c,  t he gover nment  al l eged 

t hat  Gener al  El ect r i c was engaged i n i l l egal  pr i ce- f i x i ng of  

l amps t hr ough an agr eement  wi t h West i nghouse.   I d.  at  478.   

Gener al  El ect r i c owned t he pat ent s necessar y f or  t he 

const r uct i on of  cer t ai n t ungst en f i l ament  l amps.   I d.  at  480- 81.   

West i nghouse was one of  Gener al  El ect r i c ' s l i censees t o sel l  t he 

l amps as par t  of  a nat i onwi de sal es and di st r i but i on pl an.   I d.  

at  481- 82.   I n consi der i ng t he gover nment ' s al l egat i on t hat  

Gener al  El ect r i c i mposed a pr i ce- f i x i ng condi t i on on 

West i nghouse' s sal es,  t he Cour t  concl uded pr i ce- f i x i ng on sal es 

                                                 
11 The f r eedom t o t ake act i ons wi t hi n t he r i ght s gr ant ed t o 

a pat ent  owner  t hat  woul d ot her wi se be unl awf ul  has a 
l i mi t at i on.   I f  t he pat ent  was obt ai ned " by knowi ng and wi l l f ul  
f r aud pr act i ced by t he def endant  on t he Pat ent  Of f i ce or ,  i f  t he 
def endant  was not  t he or i gi nal  pat ent  appl i cant ,  [ but ]  he had 
been enf or ci ng t he pat ent  wi t h knowl edge of  t he f r audul ent  
manner  i n whi ch i t  was obt ai ned, "  t he pat ent  wi l l  pr ovi de no 
shi el d t o c l ai ms of  unl awf ul  ant i compet i t i ve conduct .   Wal ker  
Pr ocess Equi p. ,  I nc.  v.  Food Mach.  & Chem.  Cor p. ,  382 U. S.  172,  
179 ( 1965)  ( Har l an,  J. ,  concur r i ng) .  
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by a l i censee was per mi ssi bl e so l ong as t he pr i ce- f i x i ng 

st opped wi t h t he l i censee and di d not  cont i nue t o f i x  t he pr i ces  

char ged by t hose who pur chased f r om t he l i censee f or  subsequent  

sal e.   I d.  at  485.   The cour t  expl ai ned:  

[ U] nder  t he pat ent  l aw t he pat ent ee i s gi ven by 
st at ut e a monopol y of  maki ng,  usi ng and sel l i ng t he 
pat ent ed ar t i c l e.   The ext ent  of  hi s monopol y i n t he 
ar t i c l es sol d and i n t he t er r i t or y of  t he Uni t ed 
St at es wher e sol d i s not  l i mi t ed i n t he gr ant  of  hi s 
pat ent ,  and t he compr ehensi veness of  hi s cont r ol  of  
t he busi ness i n t he sal e of  t he pat ent ed ar t i cl e i s 
not  necessar i l y  an i ndi cat i on of  i l l egal i t y of  hi s 
met hod.   As l ong as he makes no ef f or t  t o f ast en upon 
owner shi p of  t he ar t i c l es he sel l s cont r ol  of  t he 
pr i ces at  whi ch hi s pur chaser  shal l  sel l ,  i t  makes no 
di f f er ence how wi despr ead hi s monopol y.   I t  i s  onl y 
when he adopt s a combi nat i on wi t h ot her s,  by whi ch he 
st eps out  of  t he scope of  hi s pat ent  r i ght s and seeks 
t o cont r ol  and r est r ai n t hose t o whom he has sol d hi s 
pat ent ed ar t i c l es i n t hei r  subsequent  di sposi t i on of  
what  i s t hei r s,  t hat  he comes wi t hi n t he oper at i on of  
t he Ant i - Tr ust  Act .   

I d.    

¶91 Ther ef or e,  as we exami ne t he compl ai nt ,  we must :   ( 1)  

pr esume Bayer ' s  Ci pr o pat ent  i s val i d because t he pl ai nt i f f s 

c l ai ms ar e bef or e a Wi sconsi n st at e cour t ;  and ( 2)  assess 

whet her  any f act ual  al l egat i on r el at i ng t o t he Bayer - Bar r  

agr eement  f al l s  out si de Bayer ' s r i ght  t o mai nt ai n a monopol y on 

t he pr i ce Bayer  or  i t s l i censee char ges f or  Ci pr o.   Wi t h t hese 

gener al  pr i nci pl es of  pat ent  l aw i n mi nd,  I  t ur n t o Wi sconsi n 

ant i t r ust  l aw.    

2.  St at e ant i t r ust  pr i nci pl es 

¶92 Wi sconsi n' s ant i t r ust  l aw i s set  out  i n ch.  133 of  t he 

Wi sconsi n St at ut es.   The oper at i ve pr ovi s i on at  i ssue i n t he 
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case bef or e us i s Wi s.  St at .  § 133. 03.   I t  pr ovi des i n r el evant  

par t :  

Unl awf ul  cont r act s;  conspi r aci es.   ( 1)   Ever y 
cont r act ,  combi nat i on i n t he f or m of  t r ust  or  
ot her wi se,  or  conspi r acy,  i n r est r ai nt  of  t r ade or  
commer ce i s i l l egal .   .  .  .   

( 2)  Ever y per son who monopol i zes,  or  at t empt s t o 
monopol i ze,  or  combi nes or  conspi r es wi t h any ot her  
per son or  per sons t o monopol i ze any par t  of  t r ade or  
commer ce i s gui l t y.  

¶93 Wi sconsi n ant i t r ust  l aw f ol l ows f eder al  ant i t r ust  l aw 

i n most  r espect s.   St at e v.  Wast e Mgmt .  of  Wi s. ,  I nc. ,  81 

Wi s.  2d 555,  568- 69,  261 N. W. 2d 147 ( 1978) .   For  exampl e,  bot h 

f eder al  and st at e l aws pr ohi bi t  conspi r aci es t o r est r ai n t r ade 

and monopol i es of  t he mar ket .   15 U. S. C.  §§ 1,  4,  15;  Wi s.  St at .  

§ 133. 03.   However ,  Wi sconsi n ant i t r ust  l aw di f f er s f r om f eder al  

ant i t r ust  l aw i n t hat  Wi sconsi n l aw may per mi t  t he r ecover y of  

damages by " i ndi r ect  pur chaser s" 12 al l egi ng unl awf ul  

ant i compet i t i ve conduct ,  Ol st ad,  284 Wi s.  2d 224,  ¶63,  but  

f eder al  l aw does not .   I l l .  Br i ck Co.  v.  I l l i noi s,  431 U. S.  720,  

730- 31 ( I l l .  1977) .    

¶94 The most  r ecent  Wi sconsi n Supr eme Cour t  deci s i on 

i nt er pr et i ng Wi s.  St at .  § 133. 03 i s Ol st ad.   Ther e we addr essed 

t he cer t i f i ed quest i on:   " Does Wi sconsi n' s ant i t r ust  act ,  Wi s.  

St at .  § 133. 03,  appl y t o i nt er st at e commer ce af f ect i ng Wi sconsi n 

commer ce?"   Ol st ad,  284 Wi s.  2d 224,  ¶10.   Ol st ad cl ai med t hat  

                                                 
12 The pl ai nt i f f s i n t he case bef or e us ar e al l  " i ndi r ect  

pur chaser s"  of  Ci pr o because t hey di d not  pur chase Ci pr o 
di r ect l y f r om Bayer  or  Bar r .   I l l .  Br i ck Co.  v.  I l l i noi s,  431 
U. S.  720,  726 ( I l l .  1977) .   
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Mi cr osof t ' s  shar e of  t he mar ket  f or  per sonal  comput er  oper at i ng 

syst ems was so l ar ge t hat  i t  pr event ed ot her s f r om ent er i ng t he 

mar ket .   I d. ,  ¶¶2- 3.   Ol st ad al l eged t hat  Mi cr osof t ' s  

ant i compet i t i ve conduct  caused Wi sconsi n consumer s t o pay hi gher  

pr i ces.   I d. ,  ¶7.   The ci r cui t  cour t  di smi ssed t he act i on af t er  

concl udi ng t hat  § 133. 03 di d not  appl y t o i nt er st at e conduct .   

I d. ,  ¶9.    

¶95 We concl uded t hat  " at  l east  i n some ci r cumst ances"  

Wi s.  St at .  § 133. 03 does appl y t o i nt er st at e conduct .   I d. ,  ¶74.   

Our  l i mi t ed concl usi on was based i n l ar ge par t  on our  pr i or  

hol di ng i n Al l i ed Chemi cal  & Dye,  wher e we addr essed whet her  

Wi sconsi n coul d appl y i t s ant i t r ust  l aw t o t he sal es of  cal c i um 

chl or i de made i n Wi sconsi n t hr ough i nt er st at e commer ce when 

t hose sal es wer e subj ect  t o t he f eder al  ant i t r ust  l aw.   Al l i ed 

Chem.  & Dye,  9 Wi s.  2d at  292.   We concl uded t hat  Wi sconsi n l aw 

coul d be appl i ed i n some ci r cumst ances,  i n par t  because t her e 

was no conf l i c t  bet ween f eder al  and st at e ant i t r ust  l aws.   I d.  

at  295.    

¶96 I n Ol st ad,  we al so set  out  a t est  t o assi st  cour t s and 

t he publ i c ascer t ai n when Wi s.  St at .  § 133. 03 may r each 

i nt er st at e act i ons.   As a ver y gener al  f r amewor k,  we expl ai ned 

t hat  ei t her :   ( 1)  " act i onabl e conduct ,  such as t he f or mat i on of  

a combi nat i on or  conspi r acy, "  must  have occur r ed wi t hi n 

Wi sconsi n,  or  ( 2)  i f  t he act i onabl e conduct  occur r ed 

pr edomi nant l y or  excl usi vel y out si de of  Wi sconsi n,  t he " i l l egal  

act i v i t y"  must  " subst ant i al l y  af f ect "  t he peopl e of  Wi sconsi n 

and have " i mpact s"  i n Wi sconsi n.   Ol st ad,  284 Wi s.  2d 224,  ¶85.   
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We advi sed t hat  t he t est  was t o be i nt er pr et ed i n a r est r i ct i ve 

f ashi on so t hat  Wi sconsi n' s ant i t r ust  l aw woul d be avai l abl e on 

onl y a l i mi t ed basi s wi t h r egar d t o i nt er st at e conduct :    

Oper at i ng wi t h l esser  st andar ds woul d j eopar di ze t he 
act i on,  under mi ne t he val i di t y of  our  ant i t r ust  
st at ut e,  and cr eat e t he spect acl e of  Li l l i put i an 
har assment  i n Wi sconsi n cour t s.   Quest i ons of  
pr ovi nci al i sm,  f avor i t i sm,  and undue bur den on 
i nt er st at e commer ce shoul d be det er mi ned by r esor t  t o 
cont empor ar y f eder al  commer ce cl ause j ur i spr udence.  

I d.    

¶97 I t  i s  i mpor t ant  t o not e t hat  Ol st ad does not  addr ess 

any i ssue t hat  may ar i se i n t he appl i cat i on of  st at e ant i t r ust  

l aw i n t he cont ext  of  a f eder al  pat ent ee' s act i ons,  wher e 

f eder al  l aw may ef f ect  whet her  st at e l aw wi l l  be appl i ed.   

Fur t her mor e,  i n Ol st ad,  we al so di d not  addr ess whet her  an 

i ndi r ect  pur chaser ' s c l ai m based on conduct  t hat  occur r ed sol el y  

out si de of  Wi sconsi n shoul d be subj ect  t o Wi sconsi n' s ant i t r ust  

l aw because t hat  quest i on was not  br ought  t o us f or  deci s i on.    

¶98 However ,  we have i n past  deci s i ons shown t hat  

Wi sconsi n ant i t r ust  l aw wi l l  not  be appl i ed t o each and ever y 

occasi on wher e t he cl ai m of  a st at e l aw vi ol at i on i s made.   I n 

St at e v.  Mi l waukee Br aves,  I nc. ,  31 Wi s.  2d 699,  144 N. W. 2d 1 

( 1966) ,  we car ef ul l y consi der ed t he l ack of  f eder al  pr osecut i on 

of  i nt er st at e conduct  and what  i mpact  t hat  shoul d have on our  

deci s i on about  t he pr osecut i on of  an ant i t r ust  c l ai m under  

Wi sconsi n l aw.    

¶99 Mi l waukee Br aves i nvol ved a st at e ant i t r ust  act i on 

br ought  agai nst  t he Br aves and ot her s by t he St at e,  due t o maj or  

l eague basebal l ' s  deci s i on t o move t he cl ub t o At l ant a,  whi l e 
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r ef usi ng t o per mi t  anot her  maj or  l eague basebal l  t eam t o l ocat e 

i n Mi l waukee.   I d.  at  703- 04.   We acknowl edged t hat  a 

" subst ant i al  i nj ur y t o busi ness act i v i t y wi t hi n Wi sconsi n"  was 

caused by t he exer ci se of  maj or  l eague basebal l ' s  monopol y 

power .   I d.  at  719.   We expl ai ned t hat  " or gani zed basebal l  i s 

i nt er st at e commer ce and Congr ess may t her ef or e r egul at e i t . "   

I d.  at  720.   However ,  we not ed t hat  maj or  l eague basebal l  had 

not  been subj ect ed t o pr osecut i on under  f eder al  ant i t r ust  l aw.   

I d.  at  721.    

¶100 When consi der i ng how t o det er mi ne whet her  t hat  

de f act o exempt i on f r om f eder al  ant i t r ust  l aw coul d cause a 

conf l i c t  wi t h t he appl i cat i on of  st at e ant i t r ust  l aw i n r egar d 

t o t he deci s i on t o move t he Br aves,  we f r amed t he quest i on as:   

" whet her  t her e i s a conf l i c t  bet ween st at e and f eder al  pol i cy,  

so t hat  t he st at e pol i cy must  y i el d. "   I d.   We concl uded t hat  

f eder al  choi ce must  cont r ol  and Wi sconsi n coul d not  enf or ce i t s 

ant i t r ust  l aw based on t he " concer t ed act i on"  of  movi ng t he 

Br aves f r om Mi l waukee and r ef usi ng Mi l waukee anot her  maj or  

l eague basebal l  f r anchi se.   I d.  at  732.    

¶101  I n Pr ent i ce,  we once agai n addr essed whet her  

pr osecut i on of  al l eged conduct ,  whi ch i f  pr oved t r ue,  appear ed 

t o v i ol at e Wi sconsi n ant i t r ust  l aw,  shoul d pr oceed.   Pr ent i ce 

was br ought  as a c l ass act i on agai nst  " t wel ve t i t l e i nsur ance 

compani es and sever al  of  t hei r  empl oyees. "   Pr ent i ce,  176 

Wi s.  2d at  720.   I t  was cl ai med t hat  t he def endant s engaged i n a 

conspi r acy t o r est r ai n t r ade,  causi ng t he consumer  " pl ai nt i f f s  

t o pay subst ant i al l y  hi gher  pr i ces f or  t i t l e i nsur ance and 
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r el at ed ser vi ces t han t hey woul d have had t o pay i n t he absence 

of  t he al l eged conspi r acy. "   I d.   At  i ssue was " whet her  t he 

f i l ed r at e doct r i ne shi el d[ ed]  t he def endant s f r om l i abi l i t y"  

under  Wi sconsi n' s ant i t r ust  l aw.   I d.  at  721.    

¶102 I n Pr ent i ce,  we expl ai ned how a r egul at or y agency' s 

appr oval  of  a r at e " est abl i shed t he l awf ul ness"  of  a r at e;  and 

t her ef or e,  t he " l egal  r i ght s of  t he par t i es wer e measur ed sol el y 

by t he f i l ed r at e. "   I d.  at  722.   We concl uded t hat  because t he 

i nsur ance compani es f i l ed t he r at es t hey woul d char ge pur suant  

t o t he pr ovi s i ons of  Wi s.  St at .  § 625. 15( 2)  ( 1977- 78)  and t he 

agency had appr oved t hose r at es under  t he f i l ed r at e doct r i ne,  

t he r at es char ged wer e l awf ul  r at es.   I d.  at  725.   Ther ef or e,  

t he t i t l e i nsur ance compani es and t hei r  empl oyees wer e not  

subj ect  t o pr osecut i on under  Wi sconsi n ant i t r ust  l aw.   I d.   Thi s 

di scussi on demonst r at es t hat  whi l e Wi sconsi n' s ant i t r ust  l aw may 

i ni t i al l y  appear  t o be appl i cabl e,  t her e ar e occasi ons when i t  

wi l l  not  be appl i ed because t o do so woul d i nt er f er e wi t h ot her  

f eder al  or  st at e l aws or  doct r i nes.  

3.  Pl ai nt i f f s '  c l ai ms 

¶103 I  now t ur n t o t he pl ai nt i f f s '  c l ai ms i n t he sui t  

bef or e us.   The compl ai nt  acknowl edges t hat  Bayer  i s t he hol der  

of  t he pat ent  f or  Ci pr o.   I t  al l eges t hat  Bar r ' s gener i c dr ug i s 

t he " bi oequi val ence"  of  Ci pr o.    

¶104 Pl ai nt i f f s '  al l egat i on of  t he exi st ence of  Bayer ' s 

Ci pr o pat ent  i s s i gni f i cant  because al l  pat ent s ar e pr esumed t o 

be val i d.   35 U. S. C.  § 282.   Fur t her mor e,  Bayer ' s pat ent  f or  

Ci pr o has been adj udged val i d and enf or ceabl e.   Bayer  AG v.  Bar r  
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Labs. ,  No.  92CV391 ( S. D. N. Y.  Jan.  16,  1997) .   And f i nal l y,  i f  

t he pl ai nt i f f s wer e at t acki ng t he val i di t y or  enf or ceabi l i t y  of  

t he pat ent  t hr ough t he al l egat i ons t hat  ar e made i n t he 

compl ai nt ,  t her e woul d be no subj ect  mat t er  j ur i sdi ct i on i n 

Wi sconsi n cour t s t o hear  t hei r  c l ai ms.   Schecher ,  317 F.  Supp.  

2d at  1257.  

¶105 Pl ai nt i f f s nonet hel ess al l ege t hat  i n t he absence of  

t he Bayer - Bar r  agr eement ,  Bar r  woul d have begun mar ket i ng 

gener i c Ci pr o Januar y 6,  1995. 13  Thi s can be t r ue under  onl y one 

condi t i on f or  a c l ai m made i n st at e cour t ——t he monopol y set  out  

i n t he Bayer - Bar r  agr eement  must  f al l  out s i de of  Bayer ' s r i ght  

t o mai nt ai n a monopol y f or  Ci pr o t hr oughout  t he t er m of  t he 

pat ent .   Ci pr of l oxaci n,  363 F.  Supp.  2d at  524.   St at ed 

ot her wi se,  " t he conduct  at  i ssue i s i l l egal  i f  i t  t hr eat ens 

compet i t i on i n ar eas ot her  t han t hose pr ot ect ed by t he pat ent  

and [ i f  not ,  i t ]  i s  ot her wi se l egal . "   I d.  ( quot i ng Uni t ed 

St at es v.  St udi engesel l schaf t  Kohl e,  m. b. H. ,  670 F. 2d 1122,  1127 

( D. C.  Ci r .  1981) ) .   Ther ef or e,  whi l e not  ever y monopol y t hat  an 

owner  of  a pat ent  mai nt ai ns i s l awf ul ,  i n or der  t o wi t hst and a 

mot i on t o di smi ss,  a compl ai nt  agai nst  a pat ent  owner  must  

al l ege some conduct ,  whi ch i f  pr oved t r ue,  f al l s  out si de of  t he 

                                                 
13 Thi s dat e pr edat es FDA f i nal  appr oval  t o Bar r ,  whi ch 

accor di ng t o t he FDA' s publ i c r ecor ds occur r ed on June 9,  2004.   
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conduct  pr ot ect ed under  t he pat ent  dur i ng t he ent i r e t er m of  t he 

pat ent . 14   

¶106 I  accept  t he f ol l owi ng al l egat i ons of  pl ai nt i f f s as 

t r ue f or  pur poses of  t hi s mot i on:   ( 1)  The Bayer - Bar r  agr eement  

consent ed t o " f i x ,  r ai se,  mai nt ai n,  and st abi l i ze t he pr i ce of  

Ci pr o. "   ( 2)  The Bayer - Bar r  agr eement  " pr ovi des t hat  Bayer  has 

t he opt i on t o ei t her :  ( a)  l i cense and suppl y Bayer - manuf act ur ed 

Ci pr o t o Bar r  [ ]  f or  r esal e under  a gener i c l abel ;  or  ( b)  pay 

quar t er l y amount s t o Bar r  f r om 1998 t hr ough at  l east  2003. "   ( 3)  

The Bayer - Bar r  agr eement  " set  f or t h t he pr i ces t hat  Bayer  may 

char ge t o Bar r  [ ] ,  i f  Bayer  chooses t o suppl y i t s Ci pr o t o Bar r  

[ ]  f or  r esal e [ and]  r equi r es Bar r  [ ]  t o shar e wi t h Bayer  i n 

pr of i t s f r om t he r esal e of  gener i cal l y l abel ed Ci pr o 

manuf act ur ed by Bayer  [ and]  [ ]  l i mi t s t he abi l i t y  of  Bar r  [ ]  t o 

pr i ce Ci pr o l i censed f r om Bayer  i ndependent l y. "    

¶107 None of  t hese al l egat i ons i s suf f i c i ent  t o st at e a 

c l ai m under  Wi s.  St at .  § 133. 03 because none of  t he al l eged 

conduct  i s i l l egal  and t he monopol i st i c ef f ect  of  t he conduct  i s 

not  i l l egal .   The pr i ce- f i x i ng conduct  and t he monopol y t hat  i s  

                                                 
14 For  exampl e,  whi l e one who owns a pat ent  can pr i ce- f i x 

f or  t he pat ent ed i nvent i on t o t hose t o whom i t  or  i t s  l i censees 
sel l ,  i t  cannot  l awf ul l y f i x t he pr i ce f or  t he pat ent ed 
i nvent i on t hat  wi l l  be char ged by t hose t o whom t he pat ent  owner  
or  i t s l i censees have sol d.   Gener al  El ec. ,  272 U. S.  at  485.   I n 
addi t i on,  a l i censee who has r i ght s under  a f or mer  pr ovi s i on i n 
t he Hat ch- Waxman Act  t o act  as t he f i r st  gener i c pr oducer  f or  
180 days on t he expi r at i on of  t he pat ent  ( 21 U. S. C.  
§ 355( j ) ( 5) ( B) ( i v) )  cannot  l awf ul l y agr ee t o del ay t he 
commencement  of  t he 180- day per i od and i n so doi ng,  ext end t he 
pat ent  beyond t he t er m gr ant ed by t he PTO.   I n r e Car di zem CK 
Ant i t r ust  Li t i g. ,  332 F. 3d 896,  907- 08 ( 6t h Ci r .  2003) .    
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al l eged t o have r esul t ed come wi t hi n t he r i ght s gr ant ed t o Bayer  

by t he f eder al  gover nment  when i t  i ssued t he Ci pr o pat ent .   

Gener al  El ec. ,  272 U. S.  at  485;  Bement ,  186 U. S.  at  91.  

¶108 Ther e ar e ot her  al l egat i ons i n t he compl ai nt  t hat  

appear  f act ual ,  but  ar e ei t her  l egal  concl usi ons t hat  I  do not  

accept  f or  pur poses of  a mot i on t o di smi ss,  John BBB Doe,  211 

Wi s.  2d at  331,  or  t hey ar e f act s f or  whi ch I  t ake j udi c i al  

not i ce t hat  t hey ar e not  t r ue or  ar e not  l egal l y possi bl e.   

Cohen,  129 F. 2d at  736.   For  exampl e,  we need not  accept  t he 

al l egat i on,  r epeat ed i n many f or ms i n t he compl ai nt ,  t hat  wer e 

i t  not  f or  t he Bayer - Bar r  agr eement ,  Bar r  woul d have begun t o 

manuf act ur e and mar ket  gener i c Ci pr o i n Januar y of  1995.    

¶109 Accor di ng t o t he publ i c r ecor ds of  t he PTO,  Bayer ' s 

or i gi nal  pat ent  f or  Ci pr o di d not  expi r e unt i l  December  2003 and 

was ext ended t hr ough June 8,  2004.   Fur t her mor e,  Bar r  had 

r ecei ved onl y " t ent at i ve"  FDA appr oval  i n Januar y of  1995.   The 

publ i c r ecor ds of  t he FDA show Bar r  di d not  have FDA appr oval  t o 

mar ket  gener i c Ci pr o unt i l  June 9,  2004.   Ther ef or e,  unl ess 

Bayer ' s Ci pr o pat ent  i s i nval i d——a posi t i on t hat  t he pl ai nt i f f s 

cannot  mai nt ai n i n t hi s l awsui t  i n st at e cour t ——i t  woul d have 

been a v i ol at i on of  f eder al  l aw f or  Bar r  t o mar ket  gener i c Ci pr o 

bef or e June 9,  2004.   Ther ef or e,  i n t he cont ext  of  a mot i on t o 

di smi ss,  pl ai nt i f f s '  r epeat ed al l egat i on i n t hi s  r egar d does not  

cause t hei r  compl ai nt  t o st at e a c l ai m.    

¶110 The maj or i t y per mi t s pl ai nt i f f s '  c l ai ms t o pr oceed 

because pl ai nt i f f s al l ege:  

a br oad pr i ce- f i x i ng scheme af f ect i ng " at  mi ni mum,  
t housands .  .  .  i n Wi sconsi n"  who pur chased t he best -
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sel l i ng ant i bi ot i c Ci pr o " at  any t i me si nce Januar y 6,  
1995. "   We concl ude Meyer s '  compl ai nt  al l eges i l l egal  
conduct  t hat ,  i f  t r ue,  subst ant i al l y  af f ect ed t he 
peopl e of  Wi sconsi n and had i mpact s i n t hi s st at e.  

Maj or i t y op. ,  ¶4.   The quot e above shows t hat  t he maj or i t y 

opi ni on er r s because i t  does not  consi der  t he cont ext  i n whi ch 

t he compl ai nt  i s  made,  i . e. ,  i t  i s  made agai nst  t he l awf ul  owner  

of  t he f eder al  pat ent  f or  Ci pr o.   Bayer  AG v.  Bar r  Labs. ,  No.  

92CV391 ( S. D. N. Y.  Jan.  16,  1997)  ( concl udi ng t hat  Bayer  owns t he 

Ci pr o pat ent ,  whi ch i s val i d and enf or ceabl e) . 15     

¶111 The maj or i t y opi ni on gi ves cr edence t o t he compl ai nt ' s 

asser t i on t hat  " as a r esul t  of  t he Agr eement ,  Bayer  mai nt ai ned 

i t s monopol y of  t he Uni t ed St at es mar ket  f or  Ci pr o and gener i c 

equi val ent s of  Ci pr o. "   Maj or i t y op. ,  ¶13.   The quot ed phr ase,  

" as a r esul t  of  t he Agr eement "  f r om t he maj or i t y opi ni on 

i ncor por at es a concl usi on of  l aw.   I t  does not  r eci t e a f act  

because t he Bayer - Bar r  agr eement  coul d have caused Bayer  t o have 

a monopol y f or  Ci pr o onl y i f  Bayer ' s Ci pr o pat ent  wer e i nval i d.   

Gener al  El ec. ,  272 U. S.  at  485;  Bement ,  186 U. S.  at  91.   

Ot her wi se,  t he monopol y i s a r esul t  of  t he pat ent .   Thr oughout  

t he maj or i t y opi ni on i t  assumes t he al l eged conduct  i s i l l egal .   

Thi s i s a concl usi on of  l aw i nappr opr i at e f or  a mot i on t o 

di smi ss,  unl ess t her e ar e f act s al l eged,  whi ch i f  t r ue,  wer e 

                                                 
15 That  t he pl ai nt i f f s '  c l ai m i s made agai nst  t he pat ent  

owner  f or  Ci pr o was ar gued t o t he c i r cui t  cour t .   I t  was not  
br i ef ed f or  us because t he ci r cui t  cour t  di smi ssed t he compl ai nt  
on ot her  gr ounds and t he cour t  of  appeal s r evi ewed onl y t he 
gr ounds empl oyed by t he c i r cui t  cour t .   However ,  many quest i ons 
about  t he ef f ect  of  Bayer ' s Ci pr o pat ent  on t he pl ai nt i f f s '  
c l ai ms wer e asked of  counsel  f or  al l  par t i es at  t he or al  
ar gument  bef or e us.  
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suf f i c i ent  t o suppor t  t hat  concl usi on.   No such f act s have been 

al l eged i n t he compl ai nt .   And,  as I  expl ai ned above,  pr i ce-

f i x i ng and monopol i es wi t hi n t he r i ght s gr ant ed wi t h t he Ci pr o 

pat ent  ar e l egal .   Bement ,  186 U. S.  at  91 ( expl ai ni ng t hat  

" [ t ] he f act  t hat  t he condi t i ons i n t he cont r act s keep up t he 

monopol y or  f i x  pr i ces does not  r ender  t hem i l l egal " ) .  

¶112 Onl y i l l egal  conduct  or  conduct  t hat  has an i l l egal  

ef f ect  v i ol at es Wi sconsi n' s ant i t r ust  l aw.   Pr ent i ce,  176 

Wi s.  2d at  721;  Al l i ed Chem. ,  9 Wi s.  2d at  296.   Ther ef or e,  i t  

i s  not  j ust  t hat  pr i ce- f i x i ng occur r ed and t hat  i t  had a 

monopol i st i c ef f ect ,  t he pr i ce- f i x i ng t o at t ai n a monopol y f or  

Ci pr o must  be i l l egal  or  t he ef f ect  of  t he conduct  must  be 

i l l egal .   The al l egat i ons of  bot h t he conduct  and i t s ef f ect  set  

out  i n t he compl ai nt  ar e not  i l l egal  under  cont r ol l i ng f eder al  

l aw.   Gener al  El ec. ,  272 U. S.  at  485.   

¶113 Fur t her mor e,  under  Wi s.  St at .  § 133. 03,  onl y i l l egal  

conduct  or  conduct  t hat  has an i l l egal  ef f ect  can " subst ant i al l y  

af f ect "  t he peopl e of  Wi sconsi n and have " i mpact s"  t hat  v i ol at e 

Wi sconsi n ant i t r ust  l aw.   Ol st ad,  284 Wi s.  2d 224,  ¶85;  Al l i ed 

Chem. ,  9 Wi s.  2d at  295.   I t  i s  beyond quest i on t hat  not  al l  

pr i ce- f i x i ng or  monopol i es ar e i l l egal .   I n t he case bef or e us,  

gi ven t he pr esumpt i on t hat  Bayer ' s Ci pr o pat ent  i s val i d and 

enf or ceabl e,  none of  t he conduct  al l eged i s i l l egal ,  nor  i s t he 

monopol i st i c ef f ect  of  t he conduct  i l l egal .   Gener al  El ec. ,  272 

U. S.  at  485;  Bement ,  186 U. S.  at  91.   Ther ef or e,  because of  t he 

nat ur e of  a pat ent ,  any adver se ef f ect s on t he mar ket  t hat  wer e 

caused by act i ons t hat  f al l  wi t hi n t he scope of  a pat ent  owner ' s  
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r i ght s under  t he pat ent  cannot  be addr essed by ant i t r ust  l aw.   

Ci pr of l oxaci n,  363 F.  Supp.  2d at  524;  see al so Pr ent i ce,  176 

Wi s.  2d at  721.   Onl y conduct  t hat  t hr eat ens compet i t i on i n 

ar eas ot her  t han t hose t hat  ar e pr ot ect ed by t he r i ght s under  a 

pat ent  can be i l l egal  under  f eder al  ant i t r ust  l aw.   

Ci pr of l oxaci n,  363 F.  Supp.  2d at  524.   No such conduct  has been 

al l eged i n t he compl ai nt  bef or e us.   Ther ef or e,  def endant ' s 

mot i on t o di smi ss shoul d be gr ant ed.  

I I I .   CONCLUSI ON 

¶114 Because t he conduct  al l eged i n t he compl ai nt  i s  not  

i l l egal  or  al l eged t o have had an i l l egal  ef f ect ,  i t  cannot  

" subst ant i al l y  af f ect "  t he peopl e i n Wi sconsi n and have 

" i mpact s"  i n Wi sconsi n cont r ar y t o Wi s.  St at .  § 133. 03.   Ol st ad,  

284 Wi s.  2d 224,  ¶85.   Ther ef or e,  I  woul d af f i r m t he ci r cui t  

cour t ' s  di smi ssal  of  t he compl ai nt  f or  f ai l ur e t o st at e a c l ai m 

pur suant  t o Wi s.  St at .  § 802. 06( 2) ( a) 6,  al bei t  on di f f er ent  

gr ounds.   Accor di ngl y,  I  r espect f ul l y di ssent .  

¶115 I  am aut hor i zed t o st at e t hat  Just i ces JON P.  WI LCOX 

and DAVI D T.  PROSSER j oi n t hi s di ssent .  
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