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SECTION 6. Thia act shall take effect and be in foree 
from and after its passage and publication. 

Approved April 2, 1868. 

OHAPTER 305. 

[ Publiahed ..4pril 28, 1868.] 

AN ACT concerning procee~ings in court in certain cases. 

The people of t'At state of Wiscomin, represented in sen­
ate and assembly, do enact tU follows: 

Action• to cancel SECTION 1. Actions ma.y be brought in the circuit 
monpgee. courts of the proper counties to quiet the title of real 

estate, or to cancel mortgages or other titles to real 
estate, or to discharge the same of record, and to de­
clare the obligations which tbey they may purport to 
secure, illegal, invalid, inoperative, void or satisfied. 

How broagbt. Such actions may be brought by the maker of such 
mortgage or other title, or by hie legal representatives 
having :an intereat in the premises covered by such 

Ir hnlder not mortgage or other title. And when any such mortgage 
=""..'!·.';rn~~o- or other title or obligation has been at1signed or trans­
:,"!,~0wn por- ferred, and the assignee or holder thereof shall be un-

known to the plaintiff, such plaintiff my [may] proceed 
against the unknown assignee or holder of such mort­
gage or other title or obligation, as ·against " persons 

Senlce or •nm· unknown;" and in all such cases, service of the sum­
mons. 

Ho• action• 
preoecuted. 

Aftldavlt Of BI0-
1'gnment to nn~ 
known pt'non, 
and 1e"lce ••t 
1ummoo1 by 
pnbllcation. 

mons shall be made on such unknown assignee or hold­
er of such mortgage or other title or obligation, by 
publioa.tion, in the manner now provided by law, and 
on the mortgagee, assignee 01' other grantee or claim­
ant of record, service of the summons shall be ma.de in 
the manner now provided by law. 

SECTION 2. Such actions shall be commenced and 
prosecuted in the same manner as now provided by law 
for civil actions, except as herein·otherwise prescribed. 

SECTION 3. Whenever in any such action the plan­
tiff, [plaintiff,] or his agent or attorney, shall make and 
present to the judge of the circuit court in which such 
action is pending, or to a court commissioner, hie affi.­
da.vit, stating that he has good .reason to believe that 
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such mortgage or other title, or such obligation, has 
been as~igned or transferred, and that the plantiff 
[plaintiff] does not know, or that be bas no information 
sufficient to form a belief to whom such mortgage or 
other title and sueh obligation was assigned or trans­
ferred, or who holds the same, such judge or court com­
missioner shall order service of the summons on such 
unknown assignee or bolder to be made by publication, 
in the manner now provided by law, and shall be sub­
stantially in the form following: 

"In circuit [court,] state of Wisconsin, county of-. rorm. 

"Name of plaintiff J 
against 

Name of known defendant, • 
and persons unknown, dP.fendants. 

"The state of Wisconsin to the unknown assignees 
or holders of a certain mortgage, (or other title,) and 
the· obligation it professes to secure, (as the case may 
be,) on (or to) real estate, executed by -- to 
-- , and bearing date the -- day of --, 
A. D. 18-. 

" You are hereby summoned to appear and answer 
the complti.int in this action, which is on file in the of­
fice of the clerk of the circuit court in and for said 
county of , and serve a copy of your answer 
on the subscriber, at his office in the --, (here insert 
the town, villiage [ villa.ge J or city,) within ninety days 
after the service hereof; and if you fail to answer the 
complaint within the time aforesaid, the plaintiff will 
apply to the court for the relief demanded in the com-
plaint. · 

"Dated this -- day of , A. D. 18-. 
" -- ----, name of plaintiff. 

" -- , plaintiff's attorney." 

451 

SECTION 4. The publication of the summons, as re- How court to 

quired in this act, shall be equivolent [equivalent] to proceed. 

personal service of the same on such uukuown defend-
ants; and on proof, by the affidavit of the printer or 
his foreman or principal bookkeeper, of such publica-
tion, being filed in the office of the ckrk of the court 
in which such action is pending, and the time for an-
swering bH.ving expired, and no appearance made for 
such defendants, the court shall proceed with the ac-
tion in all respects as though the same had been against 
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the assignees or transferees and holders of the mort­
gage or other title, and the obligation purpol'ting to 
have been thereby secured, by their proper names, and 
the summons personally served on them. 

Action may 1>0 SBC.TION 5. Upon the trial of any such action, and 
$rled by Jury. when demanded in writing by either party, a jury shall 

be summone~, empannelled [ empanneled] and sworn to 
try the same. Such jury shall render a special ver­
dict, and no such verdict shall be set a.side for infor­
mality, but any defect or error of form in such verdict 
may be corrected by the judge before the jury are dis­
charged. 

u it appear by SECTION 6. Whenever it shall appear on the trial 
::::::~.. of strnh action, or by the verdict of a jury, if tried by 
obtaiiieil fraudu· a J'ury that the complaint is true and that the mort-
lently, or under ' ' 
:I:.t~l.:l~':~r gage or otherbtit~e, dorfthedob11iga1tion ibt may pudrport to 
it void, and to be secure, was o tame rau u ent y, or y or un er false 
can.,..ied. pretenses, or that the plaintiff or the person through 

whom he claims was induced to execute such mortgage 
or other title, or such obligation, by false and fraudu­
lent representations relative to the consideration for 
which the same was executed, or that such considera­
tion has failed, or that such mortgage or other title, or 
such alleged obligation, has ceased to operate or has 
been satisfied, the court shall, by its judgment, order. 
decree and adjudge that such mortgage or other title 
be null and void, and that the same be canceled, releas­
ed and discharged of record; and may also order, de­
cree and adjudge the obligation such mortgage or oth­
er title purports to secure, illegal, invalid, inoperative 
or satisfied, .and may grant such other further relief as 

Judgment eft'ect- may be deemed equitable. In case the unknown as-
11&1 If defendant • h Id f h h • 1 b do ~ot appear. s1gnee or o er o sue mortgage or ot er tit e or o -

ligation shall not have appea.red in the action, such 
judgment shall have the same force and effect as judg­
ments against absent defendants, and shall be as effec­
tual to bind and bar them as if the action had been 

Cancellation of mortgage. 
against them by their proper names. . 

SECTION 7. Whenever a copy of the judgment of 
the court, duly certified by the clerk of the court, shall 
be deposited in the office of the register of deeds where 
such mortgage or other title is recorded, showing that 
such mortgage or other title is adjudged by the court. 
to be null and void, and that the same be canceled, re­
leased a.ntl discharged of record, it shall be the duty 
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of such register of deeds to record such judgment in 
a book of deeds, and immediately cancel and discharge 
of record such mortgage or other title, by writing on 
the margin of the record thereof as follows : "Cancel­
ed and discharged of record, by order of the court," 
~nd adding thereto the number of the volume in and 
page on which such judgment is recorded. And the 
register shall be entitled to receive such fees therefor 
as he is now by law allowed for similar services. 

SECTION 8. Whenever judgment shall have been Appeal to be 

d d • • d d h · • perfected within ren ere m any action commence un er t e prov1s1ons •Ix month•. 

of this act, in any of the circuit courts of this state, and 
any party thereto desires to appeal there from, such ap-
peal shall be taken and perfected in the manner provided 
by law, within six months from the date of the entry of 
such judgment, and not thereafter. 

SEOTION 9. In case of appeal under the provisions The racta of the 

of this a.ct, where the action was tried by the court and :Tu~~~ :1b! by 

a jury, the supreme court may review all questions of concluslT6. 

law presented by the record or the bill of exceptions, 
but the verdict of the jury shall be conclusive as to the 
facts in the case. 

SECTION 10. Ani evidence that might have been Evidence. 

offered on the triall [trial] of such action by the maker 
of such mortgage or other title, or of the obligatio::: 
purporting to be. secured by the same, may be offered 
by any and all persons having any interest in the land 
or any part thereof, covered or affected by such mort-
gage or other title. 

SECTION 1.t. Whenever the plaintiff, or his agent or Order_!'odenr writ: 
hll h "d f h , teneu cem attorney, s a present to t e JU ge o t e court m pOB8&Blllon or 

which such action is pending, or to a court commie- railroad•. 

sioner, his affidavit, stating that certain written evidence 
necessary on the trial of such action is in the possession 
or under the control of any railroad company of this 
sta.te, or of any person or persons managing, controll-
ing, administering or operating the property of [or] 
franchises, or both, of such railroad company, specify-
ing, in sabstance, the nature of such written evidence, 
and the facts in tended to be proven thereby, such judge 
or court commissioner shall issue an order to such rail-
road company, or to such person or persons so managing, 
control1ing, administering or operating the property or 
franchises, or both, of such railroad company, 
commanding the same to produce such written 
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Dow order to be evidence on the trial of such action ; and such order 
aemd. shall be served on such railroad company, or their 

Ir Ol'ldence not 
produOfld, com· 
pl~int tu "6 
doemtd trne. 

Sale or mortg­
-.tKI pfPIDl8e8 
rua7 be •1ayt>d 
on.II actf..n 
1ball bt> doter­
mloed. 

proper representatives, in the manner now provided by 
law, at least ten da.ye before the first day of the term 
at which such action i11 to be trie'd. On failure to pro­
duce such evidence on the trial, the complaint of the 
pl11intiff in the action shall be taken and held to be true, 
and stand confessed as to such railroad company : pro­
vided, such railroad company is a party to the action, 
and have such evidence in their possession or under 
their control. 

SECTIOS 12. If the bolder of any such mortgage 
shall advertise the mortgaged premises for sale, by vir­
tue of the power to sell contained in such mortgage, 
or by virtue of any law of this state authorizing the 
foreclosure of mortgages by advertisement, and the 
mortgagor or any person interested in the mortgaged 
premi11es, or uny p.:>rt thereof, shall ha.ve filed hie com­
plaint and commenced an action under the provisions 
of this act, against the holder thereof, and shall state 
in the complaint, verified by his affidavit, that such 
mortgaged premises are advertised for sale, the judge 
of the court in which such action is brought, or a court 
commissioner, shall issue an order enjoining such sale 
until the action so commenced shall have been tried, 
heard and determined in the manner prescribed in this 

lfpremlti•••hau act. And if the mortgaged premises shall have been 
haTe •-n a .. Jd, h h · b 
and time to re- sold before t e commencement of sue action, or e-
~~T'..!~"r:r~~ •• fore the issuing of such h1junctional order, and the time 
1:!~~0.,1; ma1 to redeem shall not have expired, and the plaintiff in 

0 
• such action shall present to the judge or a court com­

mi11sioner his affidavit, stating the fact of such sale, 
and that the time to redeem had not yet expired, such 
jurlge or court commissioner shall issue an order en­
joining all further proceedings under such sale until 

110&1 determlna- the final determination of such action ; and if such ac­
tion. tion .he finally determined in favor of the plaintiff, the 

court shall adjudge such sale null and. void, and if such 
action be finally determined in favor of the defendant, 
the unexpired term to redeem shall be deemed to com­
mence from the day of the final determination of such 
action. 

No criminal SECTION 13. No witness called in any action au­
=~~~~~ne1111· thorizPd by this act, shall be excused from answering 
"'· any question material to the issue, but his testimony 
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shaU never be used against him in any criminal prose­
cution or trial. 

SBcT~ON 14. All costs and fees of any kind or na- Ooeteand ,_, 

ture whatever, necessarily incurred in the prosecution 
or defense of any action under the provisions of this 
act, except state tax and internal revenue dues, shall 
abide the event of the action, any law to the contrary 
notwithstanding. 

SECTION 15. All actions commenced under the ~!io:'8 to be u.. 
provisions of this act, must be tried in the county where wbe e ~!.:!:'.. 
the real estate covered by such mortgage or other title, ...... •ttualed. 

or a part thereof, is situated, or where the maker of the 
mortgage or other title, or of the obligation pretended 
to be thereby secured, or hie or her legal repreeenta.-
ti vee, reside: provided, that a change of venue may be Ohangeofvenae. 

granted in the manner and for the reasons now provid-
ed by law. 

SBCTION 16. All provisions of law in this state in- Inoperative. 

CC)DSietent with the provisions of this act, are hereby 
declared inoperative for the purpose of this act. 

SECTION 17. This act shall take effect and be in force 0n1,. applicable 
~ d r . d bl" . id d to railroad mwt-1rom an a ter its passage an pu 1cat1on: prov e , gag ... 

however, that the provisions of this act shall apply only 
to such mortgagee and obligations given to railroad 
companies for subscriptions for their capital stock. 

Approved.April 2, 1863. . 

CHAPTER 806. 

[ Publillud .May 111 1863.] 

AN ACT to incorporate the Penokee iron, mining and railroad·oom­
pany. 

(See lfippkment to l-Ocal~lawa.) 




