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117.01 By nonpayment. The instrument is dishonored by nonpayment when:
(1) It is duly presented for payment and payment is refused or eannot be obtained ; or,
(2) Presentment is excused and the instrument is overdue and unpaid.

117.02 Right of recourse of holder. Subject to the provisions of chapters 116 to
118, when the instrument is dishonored by nonpayment, an immediate right of re-
course to all parties secondarily liable thereon, acerues to the holder.

117,03 Without grace; maturity, Every negotiable instrument is payable at the
time fixed therein without grace. When the day of maturity falls upon a Sunday, or a
holiday, the instrument is payable on the next succeeding business day. Instruments fall-
ing due or becoming payable on Saturday may be presented for payment on said Satur-
day, if not a holiday, or on the next suceeding business day.

117.04 Time of payment, Where the instrument is payable at a fixed period after
date, after sight or after the happening of a specified event, the time of payment is deter-
mined by excluding the day from which the time is to begin to run, and by including the
date of the payment.

117.06 At a bank, Where the instrument is made payable at a bank it is equiva-
lent to an order to the bank to pay the same for the account of the principal debtor
thereon.

117.06 Payment in due course. Payment is made in due course when it is made
at or after the maturity of the instrument to the holder thereof in good faith and without
notice that his title is defective.

‘Where a check for milk was indorsed by
the payee and presented to the drawee bank
but was returned to the payee and was then
Iost by him, and the drawer knew that the
check had been dishonored, and it bore all of
the evidences of dishonor, the drawer’s pay-
ment of the amount of the check to a stran-

ger possessing the check, without requiring
him to identify himself and establish his
title or his right to receive payment as agent,
was not made in good faith in due course so
as to discharge the same under 117.06, 117.37
(1), Saint Paul-Mercury Ind, Co. v, Dept, of
Agriculture, 259 W 42, 47 NW (2d) 312

117.07 Notice, how given, HFxcept as herein otherwise provided, when a negotiable

instrument has been dishonored by nonaeceptance or nonpayment, notice of dishonor must
be given to the drawer and to each indorser, and any drawer or indorser to whom such
notice is not given is discharged.

117.08 'Who may give, The notice may be given by or on behalf of the holder, or
by or on behalf of any party to the instrument who might be compelled to pay it to the
holder, and who, upon taking it up would have a right to reimbursement from the party
to whom the notice is given.

117.09 By agent. Notice of dishonor may be given by an agent either in his own
name or in the name of any party entitled to give notice, whether that party be his prin-
cipal or not.
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117,10 Subsequent holders, Where notice is given by or on behalf of the holder,
it enures for the benefit of all subsequent holders and all prior parties who have a right
of reconrse against the party to whom it is given. '

11711 Notice on behalf of entitled party. Where notice is given by or on behalf
of a party entitled to give notice, it inures for the benefit of the holder and all parties
subsequent to-the party to whom notice is given,

11712 In hands of an agent. Where the instrument has been dishonored in the
hands of an agent, he may either hlmself give notice to the parties liabis thereon, or he

may give notice to his principal. If he give notice to his principal, he must do so within
the same time as if he were the holder, and the principal upon the receipt of such notice
has himself the same time for giving notice as if the agent had been an independent
holder.

117,13 Character of notice. The notice: may be in writing or merely oral and may
be given in any terms which sufficiently identify the instrument, and indicate that it has
heen dishonored by nonacceptance or nonpayment, It may in all cases be given by deliv-
ering it personally or through the mails,

. 117.14 Written notice, A written notice need not be signed and an insufficient
written notice may be supplemented and validated by verbal communication. -A misde-
seription of the instrument does not vitiate the notice unless the party to whom the notice
is given is in fact misled thereby.

117.15 To whom given. Notice of dishonor may be given either to the party him-
self or to his agent in that behalf.

117.16 Deceased party. When any party is dead and his death is known to the
party giving notice, the notice must be given to a personal representative, if there be one,
and 1f with reasonable diligence he can be found. If there be no personal representative,
notme may be-sent to the last residence or last place of business of the deceased.

117.17 Partners. Where the parties to be notified are partuners, notice to any one
partuer is notice to the firm even though there has heen a dissolution.

117.18 Joint parties. Notice to joint parties who arve not partners must he given
to each of them, unless one of them has authority to receive such notice for the others,

117.19 Bankrupt. Where a party has been adjudged a bankrupt or an insolvent,
or has made an assignment for the benefit of creditors, notice may be given either to the
party himself or to his trustees or assignee.

117.20 When given. Notice may be given as soon as the 1nst1ument is dishonored;
and unless delay is excused as hereinaffer provided, must be given within the tlmes ﬁxed
by this chapter.

117.21 ‘Where parties reside in same place. Where the person giving and the per-
son to receive notice reside in the same place, notice must be given within the following
times:

(1) Tf given at the place of business of the person to receive notice, it must be given
before the close of husiness hours on the day following.

(2) If given at his residence, it must be given before the usual hours of 1est on the
day following.

(8) If sent by mail, it must be deposited in the post office in time to reach him in usual
course on the day followmg

117.92 Where parties reside in different places. Where the person glvmg and the
person to receive notice reside in different places, the notice must be given Wlthln the fol-
lowing times: -~

(1) If sent by mail, it must be deposited in the post office in time to go by mail the
day following the day of dishonor, or if there be no mail at a convenient hour on that
day, by the next mail thereafter.

(2) If given othe1\v1se than through the post office, then within the time that notice
would have been received in due course of mail, if it had been deposited in the post office
w1thm the time specified in the last subdivision.

“117.23 By mail. Where notice of d1shonor is duly addressed and dep051ted in the
post office, the sender is deemed to have given' due notice, notwithstanding any miscarriage
in the mails, :

117.24 When mailed. Notice is deemed to have been deposited in the post offce
when deposited in any branch post office or in any letter box under eontrol of the post-
office department.

117.26 Notice to antecedent parties, - Where a palty receives notice of dishonor,
he has, after the receipt of such notice, the same time for giving notice to antecedent par-
ties that the holder haj after the dishonor.



117.26 NEGOTIABLE INSTRUMENTS 1956

117.26 Where to be sent, Where a party has added an address to his signature,
notice of dishonor must be sent to that address; but if he has not given such address, then
the notice must be sent as follows:

(1) Either to the post.office nearest to his place of residence, or to the post office
where he is aceustomed to receive his letters; or '

(2) If he live in one place, and have his place of business in another, notice may be
sent to either place; or

_(8) If he is sojourning in another place, notice may be sent to the place where he is
sojourning. .

But where the notice is actually received by the party within the time specified in
chapters 116 to 118, it will be sufficient, though not sent in accordance with the require-
ments of this section. ’

117.27 'Waiver of notice, . Notice of dishonor may be waived, either before the time
of giving notice has arrived, or after the omission to give due notice, and the waiver may
be express or implied.

117.28 Waiver in instrument., Where the waiver is embodied in the instrument

itself, it is binding upon all parties; but where it is written above the signature of an
indorser, it binds him only. ‘

117.29 Waiver of protest, A waiver of protest, whether in the case of a foreign
bill of exchange or other negotiable instrument, is deemed to be a waiver not only of a
formal protest, but also of presentment and notice of dishonor.

117.30 Notice, when dispensed with. Notice of dishonor is dispensed with when,
after the exercise of reasonable diligence, it cannot be given to or does not reach the par-
ties sought to be charged.

117.31 Delay, when excused. Delay in giving notice of dishonor is excused when
the delay is caused by cireumstances beyond the control of the holder and not imputable
to his default, misconduct or negligence, When the cause of delay ceases to operate, no-
tice must be given with reasonable diligence,

117.32 Notice to drawer, when not required. Notice of dishonor is not required to
be given to the drawer in either of the following cases:

(1) Where the drawer and drawee are the same person;

(2) Where the drawee is a fictitious person or a person not having capacity to con-
tract;

(é) Where the drawer is the person to whom the instrument is presented for payment;

(4) Where the drawer has no right to expect or require that the drawee or acceptor
will honor the instrument;

(5) Where the drawer has countermanded payment.

117,33 Notice to indorser, when not required, Notice of dishonor is not required
to be given to an indorser in either of the following eases:

(1) Where the drawee is a flctitious person or a person not having capacity to con-
tract, and the indorser was aware of the fact at the time he indorsed the instrument;

(2) Where the indorser is the person to whom the instrument is presented for pay-
ment ; -
(3, ) Where the instrument was made or accepted for his accommodation,

117.84° Of subsequent dishonor. Where due notice of dishonor by nonacceptance
has been given notice of a subsequent dishonor by nonpayment is not necessary, unless in
the meantime the instrument has been accepted.

117.35 Omission to give notice. An omission to give notice of dishonor by nonac-
ceptance does not prejudice the rights of a holder in due course subsequent to the omis-
sion, but this shall not be construed to revive any liability discharged by such omission,

117.36 Protest. Where any negotiable instrument has been dishonored it may be
protested for nonaceeptance or nonpayment, as the case may be; but protest is not. re-
quired except in the ease of foreign bills of exchange.

117.37 When discharged. A negotiable instrument is discharged:

(1) By the payment in due course by or on behalf of the principal debtor;
(2) By payment in due course by the party accommodated, where the instrument is
made or accepted for accommodation;
" (3) By the intentional cancellation thereof by the holder;
(4) By any other act which will discharge a simple coniract for the payment of

. money;
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(5) When the principal debtor becomes the-holder of the instrument at or after
maturity in his own right.

. See note to 117.06, citing Saint Paul-Mercury Ind., Co. v. Dept, of Agriculture, 2690 W
42, 47 NW (24) 312,

117.38 Discharge from secondary liability. A person secondarily liable on the in-
strument is disecharged:

(1) By any aet which discharges the instrument

(2) By the intentional cancellation of his signature by the holder;

(3) By the discharge of a prior party;

(4) By a valid tender of payment made by a prior party; ‘

(4a) By giving up or applying to other purposes collateral security applieable to the
debt, or, there being in the holder’s hands or within his control the means of complete or
partial satisfaction, the same are applied to other purposes;

(5) By a release of the principal debtor, unless the holder’s right of recourse against
the party secondarily liable is expressly reserved;

(6) By an agreement binding upon the holder to extend the time of payment, or to
postpone the holder’s right to enforee the instrument unless made with the assent, prior
or subsequent, of the party secondarily liable, unless the right of recourse against such
party is expressly reserved, or unless he is fully indemnified,

117.39 When paid by secondary party. Where the instrument is paid by a party
secondarily liable thereon, it is not discharged; but the party so paying it is remitted to
his former rights as regards all prior parties, and he may strike out his own and all sub-
sequent indorsements, and again negotiate the instrument, except:

(1) Where it is payable to the order of a third person, and has been paid by the
drawer; and

(2) Where it was made or accepted for accommodation, and has been paid by the
party accommodated.

117.40 Renunciation of rights, The holder may expressly renoumnce his rights
against any party to the instrument, before, at or after its maturity. An absolute and
unconditional renunciation of his rights against the principal debtor made at or after the
maturity of the instrument discharges the instrument. But a renunciation does not affect

the rights of a holder in due course without notice. A renunciation must be in writing,

unless the instrument is delivered up to the person primarily liable thereon.

117.41 Cancellation by mistakg. A cancellation made unintentionally, or under a
mistake, or without the authority of the holder, is inoperative; but where an instrument
or any signature thereon appears to have been canceled the burden of proof lies on the
party who alleges that the cancellation was made uuintentionally, or under a mistake or
without authority. '

117.42 Altering of ingtrument. Where a negotiable instrument is materially al-
tered without the assent of all parties liable thereon, it is avoided, except as against a
party who has himself made, authorized or assented, orally or in writing, to the alteration
and subsequent indorsers. But when an instrument has been materially altered and is in
the hands of a holder in due course, not a party to the alteration, he may enforce payment
thereof according to its original tenor.

. In proceedings on a claim filed against
the estate of a decedent on an alleged
promissory note payable to the claimant
and written on a printed receipt form bear-
ing the signature of the decedent, the evi-
dence sustained findings that whatever was

on the instrument at the time it was signed
by the decedent was materially altered arfter
it was signed, and that such alteration was
}vithtolut tl}}e a%senfi of tlée %ecedent, render-
ing the alleged note void. Estate of Maxc

262 W 89, 54 NW (2d) 194, i

117.43 Material alteration. Any alteration which changes:

(1) The date;

(2) The sum payable, either for principal or interest;

(3) The time or place of payment;

(4) The number or the relation of the parties;
(5) The medium or currency in which payment is to be made;
Or which adds a place of payment where no place of payment is specified, or any other

change or addition which alters the effect of the instrument in

alteration,

any respect, is a material





