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269.01 Agreed case; affidavit; judgment., Parties to a eontroversy which might be
the subject of a civil action, may agree upon a verified case containing the faets upon
which the controversy depends and submit the same to any court which would have juris-
diction if an action were brought. The court shall, thereupon, render judgment as in an
action. Judgment shall be entered and docketed as other judgments and with like effect,
but without costs for any proceeding prior to the trial.

269,02 Offer of judgment; effect, The defendant may, in any aetion, before the
trial, serve upon the plaintiff an offer, in writing, to allow judgment to be taken against
him for the sum, or property, or to the effect therein specified, with costs. If the plaintiff
accept the offer and give notice thereof in writing, before frial and within ten days, he
may file the summons, complaint and offer, with an affidavit of service of the notice of
acceptance, and the clerk must thereupon enter judgment accordingly. If notice of ac-
ceptance be not given the offer is withdrawn and eannot be given as evidence on the trial.
If the offer of judgment is not accepted and the plaintiff fails to recover a more favor-
able judgment, he shall not recover costs but the defendant shall have full costs computed
on the demand of the complaint.

Cross Reference: For tender of payment, see 331,14 to 331,171,

269,03 Defendant’s offer as to damages, accepted, The defendant may serve upon
the plaintiff a written offer that if he fail in his defense the damages be assessed at a speci-
fied sum, and if the plaintiff accepts the offer in writing, within ten days and before the
trial and prevails on the trial, the damages shall be assessed accordingly.

9269.04 Offer of damages not accepied. If the plaintiff does not accept the offer
made under 269.03 he shall not be permitted to give it in evidence, and if the damages
assessed in his favor do not exceed the damages offered, the defendant shall recover his
expenses incurred in consequence of any necessary preparations or defense in respeet to
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the question of damages; such expenses shall be determined by the presiding judge and
carried into the judgment,

269.06 Comnsolidation of actions, When two or more actions are pending in the
same court, which might have been joined, the court or a judge, on motion, shall, if no
sufficient cause be shown to the contrary, consolidate them into one by order.

269.06 Court may order delivery of property. When it is admitted by the pleading
or examination of a party that he has in his possession or under his control any money or
other thing capable of delivery, which, being the subject of the litigation, is held by him as
trustee for another party or which belongs or is due to another party the court may order
the same to be deposited in court or delivered to such party with or without security, sub-
“jeet to the further direction of the court.

269.07 Refusal to deliver property; title pagsed by judgment. When a court shall
have ordered the deposit, delivery or conveyance of property and the order is disobeyed,
the court may order the sheriff to take the property and deliver, deposit or convey it in
conformity with the divection of the court and the court may pass title by its judgment.

269.08 Summons to joint debtors not originally summoned. When a judgment shall
be recovered against one or more of several persons jointly indebted upon a contract, by
proceeding as provided in section 270.55, those who were not originally summoned to an-
swer the complaint may be summoned to show cause why they should not be hound by the
judgment in the same manner as if they had been originally summoned. The summons
shall be subseribed by the judgment creditor, his representatives or attorneys, shall describe
the judgment and require the person summoned to show cause, within twenty days after
the service of the summons, and shall be served in like manner as the original summons,
The summons shall be accompanied by an affidavit of the person subseribing it that the
judgment has not been satisfied to his knowledge or information and belief, and specify-
ing the amount due thereon,

269.09 Parties may defend. The party summoned may answer within the time speci-
fied and may make any defense which he might have originally made to the action, and
may deny the judgment or make any defense which may have arisen subsequently,

1 269,10 Pleadings and trial, The party issuing the summons may demur or reply to
the answer and the party summoned may demur to the reply, and the issues may be tried
and judgment may be given in the same manner as in an action and enforced by execution
or the application of the property charged to the payment of the judgment be eompelled
by attachment, if necessary.

269.12 Summons where no jurisdiction. When judgment shall have been entered
in an action against any defendant upon whom service was attempted, but whereby juris-
diction was not acquired, such defendant may be summoned to show cauge why he should
not be hound by the judgment in the same manner as if he had been originally summoned.
The summons shall be like that provided in s, 269.08, with a like accompanying affidavit
when the judgment is for a sum of money. It may be served in any manner as an original
gummong might he. Proceedings thereon shall he had as preseribed in ss. 269.09 and
269.10, and judgment upon default or otherwise he entered, as the nature of the case de-
mands. This section shall apply to minors and incompetents.

269.13 When action not to abate. An action does not abate by the oceurrence of
any event if the cause of action survives or econtinues.

969.14 Continuance if interest transferrved, etc. In case of a transfer of interest
or devolution of liability the action may be continued by or against the original party, or
the court may dirvect the person to whom the interest is transferred or upon whom. the
‘Hability is devolved to be substituted in the action or joined with the original party, as the
case requires. T

.. 269,15 Action by officer, receiver, etc., not to abate. When an action or special pro-
ceeding is lawfully brought by or in the name of a public officer or by a receiver or by any
trustee appointed by virtue of any statute his death or removal shall not abate the same,
but it may be continued by his successor, who may be substituted therefor by order of the

- court or-a judge.

9269.16 Death or disability of parby. In case of the death or disability of a party,
if the cause of action survives, the court may order the action to be continued by or against
‘his representatives or successor in interest.

269.17 Joint actions not abated by death; liability of estate. Where there are sev-
eral plaintiffs or defendants in any action, if any of them shall die and the cause of action
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survives to or against the others the action may proceed, without interruption, in favor of
or against the survivors. If all the plaintiffs or defendants shall die before judgment the
action may be prosecuted or defended by the executor or administrator of the last surviv-
ing plaintiff or defendant, as the case may be. But the estate of a party jointly liable upon
eontract with others shall not be discharged by his death, and the court may, by order, bring
in the proper representative of the deceased defendant, when it is necessary so to do, for
the proper disposition of the matter; and where the liability is several as well as joint may
order a severance of the action so that it may proceed separately against the representa-
tive of the decedent and against the surviving defendants.

269.18 Death of parties; effect on action, In case of the death of any of several
plaintiffs or defendants, if part only of the cause of action or part or some of two or more
distinet causes of action survives to or against the others the action may proceed without
bringing in the successor to the rights or liabilities of the deceased party, and the judg-
ment shall not affect him or his interest in the subject of the action. But when it appears
proper the court may order the successor brought in,

269.19 Action to recover real property. (1) Dearm oF PLAINTIFF. In an action
for the recovery of real property if any plaintiff shall die hefore judgment his heir or de-
visee or his executor or administrator, for the henefit of the heir, devisee or ereditors, may
be admitted to prosecute the action in his stead. ‘

(2) DeATH OF A DEFENDANT. When there are several defendants and any of them
shall die before judgment the action may be prosecuted against the surviving defendants
for so much of the premises as they shall hold or claim.

269.20 Same. If the interest of the deceased party passes to the surviving plain-
tiffs, or if there he no motion for the admission of another person as heir, executor or ad-
ministrator within the time allowed by the court for that purpose, the surviving plaintiffs
may prosecute the action for so much of the premises in guestion as may be claimed by

them.

269.22 Death after verdict or findings; practice. After an accepted offer to allow
judgment to be taken, or after a verdiet, report of a referee or finding by the court in
any aection the action does not abate by the death of any party, but shall be further
proceeded with in same manner as if the cause of action survived by law; or the court
may enter judgment in the names of the original parties if such offer, verdict, report or
finding be not set aside. But a verdict, report or finding rendered against a party after
his death is void.

269.23 Proceedings to revive action. Whenever any person shall be entitled to con-
tinue any action or proceeding interrupted by death, removal from a trust or other disabil-
ity he may file with the clerk a petition setting out the necessary facts and thereupon give
notice to the other party of the time and place of such filing, and that unless he shows cause
by affidavit within twenty days after serviee of such notice on him, exclusive of the day of
service, why such action or proceeding should not be revived the same will stand revived
aceording to such pefition. Such notice may be served in the same manner as a summons
Upon filing such notice with proof of service and that no affidavit has been received the
court or a judge shall order the action or proceeding revived. An affidavit showing cause
against such vevivor may be served on the party subseribing such notice as a pleading is
served ; and the court shall make such order as the cireumstances may require. .

969.24 Action dismissed if not revived. At any time after the death of the plain-
tiff the court may, upon notice to such persons as it shall direet and on the application of
the adverse party or of a person whose interest is affected, order the action dismissed unless
continued by the proper parties within the time therein specified; and unless so continued
within such time the same shall stand dismissed.

269.25 Dismissal for delay. The courf may without notice dismiss any action or
proceeding which is not brought to trial within five years after its commencement.

269.27 Motion defined; when and where made; stay of proceedings, An application
for an order is a motion. Motions in actions or proceedings in the circuit court must be
made within the cirvenit where the action is triable; in other courts, within their territorial
jurisdietion. Orders out of court, without notice, may be made by the presiding judge of
the court in any part of the state; and they may also be made by a county judge or court
commissioner of the county where the action is triable. No order to stay proceedings after
a verdict, report or finding in any cirenit conrt shall be ‘made by a eounty judge or court
commissioner, or in any county court hy a court commissioner, No stay of proceedings
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for a longer time than twenly days shall be granted by a judge out of court except upon
previous notice to the adverse party.

269.28 Orders, how vacated and modified. An order made out of court without
notice may be vacated or modified without notice by the judge who made it, An order
made upon notice shall not be modified or vacated except by the court upon notice, but the
presiding judge may suspend the order, in whole or in part, during the pendeney of a
motion to the court to modify or vacate the order.

26029 Restriction as to making orders; review by court. Where an order or pro-
ceeding is authorized to be made or taken by the court it must be done by the court in
session ; where an order or proceeding is authorized to be made or taken by the presiding
judge or the circuit judge, using such words of designation, no county judge or court com-
missioner can act. Except as so provided or otherwise expressly directed a county' judge
or court commissioner may exercise within his county the powers and shall be subject to
the restrictions thereon of a circuit judge at chambers but such orders may be reviewed by
the court, The court may make any 01der which a judge or court commissioner has power
to make,

269.30 Motions, how heard if judge disqualified, Where a motion is made to be
heard before the court or the presiding judge thereof and such judge is disqualified to hear
the motion it may be transferred by his order to some court having concenrrent jurisdiction
of the subject of the action or it may be so transferred by the written stipulation of the
parties. The court so designated shall make the proper order for the determination thereof
and carrying the same into execution, which shall be transmitted to and entered by the clexk
of the court where the action is pending and have the same effect as if made by that court.

269.31 Time of notice of motion, When a notice of motion is necessary, unless the
time be fixed by statute or the rules of court, it must be served eight days before the
time appointed for the hearing; but the court or judge may, by an order to show cause,
preseribe a shorter time.

269.32 Motions and orders; service of papers., (1) All such motions shall be
brought to hearing on written notice or order to show cause. Such notice of motion or
order to show cause shall state the nature of the order or relief applied for, and if based
on irregularity, it shall specify the irregularities complained of,

(2) Copies of all records and papers upon which a motion or order to show cause is
founded, except such as have been previously filed or served in the same action or pro-
ceeding, shall be served with the notice thereof or the order to show cause, and shall be
plainly referred to therein. Papers already filed or served shall be referred to as papers
theretofore filed or served in the action. The moving party may be allowed to present
upon the hearing, records, affidavits or other papers, not served with the motion papers,
but only upon condition that opposing counsel be given reasonable time in which to meet
such additional proofs, should request therefor be made,

(3) When a notice of a motion for an order has been served either party may take
depositions, on notice, to be used on the hearing of such motion, Testimony may be taken
on the hearing and such testimony shall be transeribed, certified and filed at the expense
of the party off@lmg the same unless otherwise 01dered e

(4) Al orders shall refer to the records and papels used, and the testimony taken npon
the application for the order.

269.33 Papers to be legible. Ivery paper in any action or proceeding and GOples
thereof shall be legible and on substantial paper and-shall have indorsed thereon the title
of the action or proceeding and character of the paper and serial record number of the
action if filed after the clerk had given the action a number, and if not so prepared and
indorsed, the clerk may refuse to file the paper and the party to be served need not re-
ceive it. The clerk shall indorse on all papers filed the date of filing.

269.34 Service of papers; personal and by mall £1) The serviee of papers may be
personal by dehvery of a copy of the paper to be served to the party or attorney on whom
the service is to be made.

(2) Service upon an attorney may be made during his absence from his office by leav-
ing such copy with his elerk therein or with a person having charge thereof; or, when
there is no person in the office, by leaving it in a conspicuous place in the ofﬁee or, if it
be not open then by leaving it at the attorneys residence with some person of sultable
age and diseretion, If adm1ss1on to the office cannot be obtained and there is no person
in the attorney’s residence upon whom service can be made, it may be made by mailing
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him a eopy to the address designated by him upon the preceding papers in the action; or
where he has not made such a designation, at his place of residence or the place where
he keeps an office, according to the best information which can conveniently be obtained
coneerning the same.

(3) Service upon a party may he made by leaving the copy at his residence hetween
the hours of six in the morning and nine in the evening, with some person of suitable age
and discretion.

(4) Service may be made by mailing such copy where the person making the service
and the person on whom it is made reside in different places between which there is a
communication by mail. Service by mail is complete upon mailing. The copy of the paper
to be served must be properly enclosed in a postpaid envelope and must be addressed to
the person on whom it is to be served at his proper post-office address. The envelope may
bear the sender’s name and address and a request to the postal officers for the return
thereof in case of nondelivery to the person addressed.

269.36 Mail service increases time allowed. If a certain time before an act to be
done is required for the serviee of any paper and if, after service of any paper, a specified
time is allowed a party to do an act in answer to or in consequence of such service, service
by mail shall increase by 5 days the time required or allowed to do such aet in case of per-
sonal service.

269.37 Service on attorney; when service not required. When a party to an action
or proceeding shall have appeared by an attorney the service of papers shall be made upon
the attorney. When a defendant shall not have appeared in person or by attorney service
of notice or papers in the ordinary proceedings in an action need not be made upon him
unless he be imprisoned for want of bail.

269.38 Service of papers dispensed with, When a party’s residence and post office
are not known and neither can with due diligence be learned and he has designated no
place for service of papers upon him, service of notice and other papers on him is dis-
pensed with unless there is a speecial rule requiring publication of notice, in which case the
special rule shall be observed.

269.39 Applicability of service provisions. The provisions of ss. 269.34, 269.37
and 269.38 shall not apply to the service of a summons or other process, or of any paper
to bring a party into contempt. ;

269.41 Sheriff’s certificate as evidence; proof of service. When service of a notice
or paper in an action or proceeding is anthorized to be made by the sheriff his certificate of
service shall be evidenee thereof, Proof of service of notices and papers where no speeial
mode of proof is provided may be made as provided by section 328 18.

269.42 Papers, where filed. All affidavits and papers used on any motion shall be
filed with the clerk of the court or with the judge by whom the motion is heard, and the
judge shall, after decision thereof, file all such papers with the clerk. All undeltakmgs
given in actlons or proceedings must be filed with the clerk unless otherwise directed by
these statutes or the court expressly provides for a different disposition thereof.

269,43 Mistakes and omissions, The conrt shall, in every stage of an action, dis-
regard any error or defect in the pleadings or proeeedmgs which shall not affect the
substantial rights of the adverse party; and no judgment shall be reversed or affected by
reason of sueh error or defect.

269.44 Amendments of processes, pleadings and proceedings. The court may, at
any stage of any action or special proceeding before or after judgment, in furtherance of
justice and upon such terms as may be just, amend any process, pleading or proceeding,
nothwithstanding it may change the action from one at law to one in equity, or from one on
contract to one in tort, or vice versa; provided, the amended pleadmg states a cause of ac-
tion arising out of the contract, transaction or oceurrence or is connected with the subject
of the action upon which the ongmal pleading is based.

269.45 Enlargement of time. (1) The court or a judge may with or without notlce,
for cause shown by affidavit and upon just terms and before the time has expired, extend
the time within which any act or proceeding in an action or special proceeding must be
taken, except the time for appeal.

(2) After the expiration of the specified period or as extended by any previous order,
the court may in its discretion, for like eause, upon notice, extend the time where the
failure fo act was the result of excusable neglect; except the time for appeal.
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269.46 Relief from judgments, orders and stipulations; review of judgments and
orders. (1) The court may, upon notice and just terms, at any time within one year
after notice thereof, relieve a party from a judgment, order, stipulation or other proceed-
ing against him obtained, through his mistake, inadvertence, surprise or excusable neglect
and may supply an omission in any proceeding,

(2) No agreement, stipulation or consent, between the parties or their attorneys, in re-
spect to the proceedings in an action or special proceeding, shall he binding unless made
in court and entered in the minutes or made in writing and subscribed by the party to be
bound thereby or by his attorney.

(3) All judgments and court orders may be reviewed by the court at any time within
60 days from service of notice of entry thereof, but not later than 60 days after the end
of the term of entry thereof.

269.465 Affidavit of advice of counsel. Whenever it shall be necessary in any peti-
tion or affidavit to swear to the advice of counsel, a party shall, in addition to what has
usually been required, swear that he has fully and fairly stated the case to his counsel and
shall give the name and place of residence of such counsel.

269.47 Defense where service by publication, When service of the summons shall
have been made by publication, if the summons shall not have heen personally served on a
defendant nor received by such defendant through the post office, he or his representative
shall, on application and good cause shown, at any time hefore final judgment, be allowed
to defend the action; and, except in an action for divorce or annulment of the marriage
contract, the defendant or his representative shall in like manner, upon good cause shown
and such terms as shall be just, be allowed to defend after final judgment at any time
within one year after actual notice thereof and within three years after its rendition. If
the defense be successful and the judgment or any part thereof shall have been collected or
otherwise enforeed such restitution may thereupon be compelled as the court shall divect;
but the title to property, sold under such judgment to a purchaser in good faith, shall not
thereby be affected.

269.48 Adding new defendants, In every action the summons or the summons and
complaint may be amended of course, without costs, and without prejudice to the proceed-
ings already had by adding other persons as parties defendant and making the proper al-
legations for such purpose. Service of the amended summons, together with the complaint
or a notice of the object of the action, may be made upon such new defendants as pre-
seribed in chapter 262. No further service shall be necessary on the original defendants,
but the action shall proceed in the same manner as if the new parties had been originally
joined.

. 269.49 Copy of paper may be used, when. If any original paper or pleading be lost
or withheld by any person the court may authorize a copy thereof to be filed and used in-

stead of the original.

269.50 Affidavits need not be entitled. It shall not be necessary to entitle an
affidavit in the action; but an affidavit made without a title or with a defective title
shall be as valid and effectual for every purpose as if it were duly entitled, if it intelligibly
1'efer to the action or proceeding in which it is made.

- 269.51 Irregularities and lack of jurisdiction waived on appeal; jurisdiction exer-
cised ; transfer to proper court. (1) When an appeal from any court, tribunal, officer or
board is attempted to any court and return is duly made to such court, the respondent
shall he deemed to have waived all objections, to the regularity or sufficiency of the appeal
or to the jurisdiction of the appellate court, unless he shall move to dismiss such appeal
before taking or participating in any other proceedings in said appellate court, If if
shall appear upon the hearing of such motion that such appeal was attempted in good
faith the court may allow any defect or omission in the appeal papers to be supplied,
either with or without terms, and with the same effect as if the appeal had been originally
properly taken.

(2) If the tribunal from which an appeal is taken had no jurisdietion of the subjeet
matter and the court to which the appeal is taken has such 1unsdlctlon, said court shall,
if it appear that the action or proceeding was commenced in the good faith and behef
that the first named tribunal possessed jurisdiction, allow it to proceed as if originally
commenced in the proper court and shall allow the pleadings and proceedings to be amended
accordingly; and in all cases in every court where objection to its jurisdietion is sustained
the cause shall be certified to some court having jurisdiction, provided it appear that the
error arose from mistake.
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269.52 Mistaken remedy or action; no dismissal; amendment; transfer to court
having jurisdiction. In all cases where upon objeetion taken or upon demurrer sustained
or after trial it shall appear to the court that any party claiming affirmative relief or
damages has mistaken his remedy, his action, proceeding, eross complaint, counterelaim,
writ, or relation shall not be finally dismissed or quashed, but costs shall be awarded
against him and he shall be allowed a reasonable time within which to amend and the
amended action or proceeding shall continue in that ecourt except in ease that court has
no jurisdiction to grant the relief sought, in which case the action in whole or in such
divisible part in which jurisdiction is lacking shall he certified to some other court which
has jurisdiction.

269.63 Release of joint debtor; effect, (1) If any creditor to whom persons are
jointly indebted, either upon contract or the judgment of a court of record, shall release
any of them such release shall operate as a satisfaction or discharge of such joint debt
to the amount of the proportion which the person so released ought in equity, as between
himself and the other joint debtors, to pay; and the balance of such joint debt shall remain
in foree as to joint debtors not released and may be enforced against them, If the amount
paid by a debtor to procure his release shall exceed the proportion of such joint debt
which he, as between himself and co-debtors ought to pay then such joint debt shall
thereby be satisfied to the extent of the sum so paid. If the person released is only a surety
his release shall operate as payment of such joint debt to the extent of the money paid
by him and no further. ‘

(2) This section does not permit the discharge of a prineipal debtor without also dis-
charging his sureties. ; ‘ ' ‘

Cross Reference: See also 113.06 concerning release of co-obligor,

269.55 Interpreters for hearing—handicapped persons. Upon a trial or examina-
tion in any matter wherein any deaf mute or hearing-handicapped person is aceused of
a crime or misdemeanor, or upon consideration by any state, county or municipal agency
of the right or propriety of any such person to have privileges accorded normal hearing
people, or when such person is to come under judgment as to his fitness for a place in
society, and there is a definite communications barrier as evidenced by such person being
incapable of adequately understanding any charge, issue or pertinent utterances or ex-
pressing himself becanse of a lack of ahility to use the Inglish language by reason of being
deaf or hearing-handicapped, or by such person suffering from a speech defect or other
physical defect which handicaps such person in exercising or maintaining his rights in such
matter, the court, judge, magistrate, agency, person or body conduecting, considering or
having jurisdietion of such trial, examination or matter shall call in and appoint an in-
terpreter competent to converse in the special language, oral, manual or sign, familiar to
or uged by such deaf mute or hearing-handicapped person. The necessary expense of fur-
nishing such interpreter shall he paid by the unit of government for whieh such trial,
examination, inquiry or consideration is held or made if satisfactory proof be offered that
said deaf mute or person is nnable to pay the same.

269.56 Declaratory judgments act. (1) Scorm. - Courts of record within their re-
gpective jurisdictions shall have power to declare rights, status and other legal relations
whether or not further relief is or could be claimed. No action or proceeding shall be open
to objection on the ground that a declaratory judgment or decree is prayed for. The dec-
laration may be either affirmative or negative in form and effect; and such declarations
shall have the force and effect of a final judgment or decree,

(2) PowEr TO CONSTRUE, ®I0. Any person interested under a deed, will, written con-
tract or other writings constituting a contract, or whose rights, status or other legal rela-
tions are affected by a statute, municipal ordinance, contract or franchise, may have deter-
mined any question of constrnetion or validity arising under the instrument, statute, ordi-
nance, contraet or franchise and obtain a declaration of rights, status or other legal réla-
tions thereunder. No party shall be denied the right fo have declared the validity of any
statute or municipal ordinanee by virtue of the fact that he holdsa license or permit under
such statutes or ordinances, )

(3) Brrorm BREACH. A contract may be construed either before or aftér there has
been a breach thereof. ‘ - g

(4) ExucuTor, BTC. Any person interested as or through an executor, administrator,
trustee, guardian or other fiduciary, creditor, devisee, legatee, heir, next of kin or cestui
que trust, in the administration of a trust, or of the estate of a decedent, an infant, lunatie
or insolvent, may have a declaration of rights or legal relations in respect theveto:

(a) To ascertain any class of creditors, devisees, legatees, heirs, next of kin or
others; or
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(b) To direct the executors, administrators or trustees to do or abstain from doing any
particular aet in their fiduciary capacity; or

(¢) To determine any question arising in the administration of the estate or trust, in-
cluding questions of construction of wills and other writings.

(5) ENUMERATION NOT EXCLUSIVE. The enumeration in subsections (2), (3) and (4)
does not limit or restriet the exercise of the general powers conferred in subsection (1) in
any proceeding where declaratory relief is sought, in which a judgment or deeree will ter-
minate the controversy or remove an uncertainty.

(6) DiscreEmioNArY. The court may refuse to render or enter a declaratory judgment
or decree where such judgment or decree, if rendered or entered, would not terminate the
uncertainty or controversy giving rise to the proceeding.

(7) Review. All orders, judgments and deerees under this section may be reviewed as
other orders, judgments and decrees.

(8) SurpLEMENTAL RELIEF. Further relief based on a declaratory judgment or de-
cree may be granted whenever necessary or proper. The application therefor shall be by
petition to a court having jurisdiction to grant the relief, If the application be deemed
sufficient, the court shall, on reasonable notice, require any adverse party whose rights have
been adjudicated by the declaratory judgment or decree, to show cause why further relief
should not he granted forthwith,

(9) Jury trR1AL. When a proceeding under this section involves the determination of
an issue of faect, such issue may be tried and determined in the same manner as issues
of fact ave tried and determined in other civil actions in the ecourt in which the proceeding
is pending.

(10) Costs. In any proceeding under this section the court may make such award of
costs as may seem equitable and just.

(11) Parmies. When declaratory relief is sought, all persons shall be made parties
who have or claim any interest which would be affected by the declaration, and no declara-
tion shall prejudice the right of persons not parties to the proceeding. In any proceeding
which involves the validity of a municipal ordinance or franchise, such municipality shall
be made a party, and shall be entitled to be heard, and if the statute, ordinance or franchise
is alleged to be unconstitutional, the attorney-general of the state shall also be served with
a copy of the proceeding and be entitled to be heard.

(12) CownsrructioN. This section is declared to be remedial; its purpose is to settle
and to afford relief from uncertainty and insecurity with respect to rights, status and
other legal relations; and is to be liberally construed and administered.

(13) Worps consTRUED. The word “person” wherever used in this section, shall be
construed to mean any person, partnership, joint stock company, unincorporated associa-
tion or society, or municipal or other corporation of any character whatsoever.

(14) Provistons SEVERABLE, The several sections and provisions of this section ex-
copt subsections (1) and (2) are hereby declared independent and severable, and the
invalidity, if any, of any part or feature thereof shall not affect or render the remainder of
the act invalid or inoperative.

(156) UnirorMITY OF INTERPRETATION. This section shall be so interpreted and con-
strued as to effectuate its general purpose to make uniform the law of those states which
enact it, and to harmonize, as far as possible, with federal laws and regulations on the sub-
ject of declaratory judgments and decrees.

(16) SEorr miTLE., This section may be cited as the “Uniform Declaratory Judgments
Act)”

269.565 Declaratory judgments against obscene matter. (1) GroUNDS FOR AND COM-
MENCEMENT OF ACTION. Whenever there is reasonable eause to believe that any book, mag-
azine, or other written matter, or picture, sound recording or film, which is being sold,
loaned or distributed in any county, or is in the possession of any person who intends to
sell, loan or distribute the same in any county, is obscene, the district attorney of such
county, as plaintiff, may file a complaint in the civeuit court for such county directed
against such matter by name. Upon the filing of such complaint, the court shall make a
gummary examination of such matter. If it is of the opinion that there is reasonable canuse
to believe that such matter is obscene, it shall issue an order, directed against said matter by
name, to show cause why said matter should not be judicially determined to be obscene;
This order shall be addressed to all persons interested in the publication, production, sale,
loan, exhibition and distribution thereof, and shall be returnable within 30 days. Notice of
such order shall be given by publication once each week for 2 successive weeks in a daily
newspaper of general circulation in such county. A copy of such order shall he sent by
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certified mail to the publisher, producer, and one or more distributors of said matter, to the
persons holding the copyrights, and to the author, in case the names of any such persons
appear on such matter or can with reasonable diligence he ascertained by said district at-
torney. Such publication shall commence and such notices shall be so mailed within 72 hours
of the issuance of the order to show cause by the court.

(2) RigHT TO DEFEND; JURY TRIAL. Any person interested in the.publication, pro-
duction, sale, loan, exhibition or distribution of such matter may appear and file an
answer on or before the retwrn day named in said notice. If in such answer the rvight to
trial by jury is claimed on the issue of the obscenity of said matter, such issue shall be
tried to a jury. If no right to such tiial is thus elaimed, it shall be deemed waived, unless
the court shall, for cause shown, on motion of an answering party, otherwise order.

(3) DEpavrr. If no person appears and answers within the time allowed, the courh
may then, without notice, upon motion of the plaintiff, if the court finds that the matter
is obscene, make an adjudication against the matter that the same is obscene.

(4) SPEEDY HEARING; RULES OF EVIDENCE. If an answer is filed, the case shall be
seb down for a speedy hearing. If any person answering so demands, the trial shall not
be adjourned for a period of longer than 72 hours beyond the opening of court on the
day following the filing of his answer. At such hearing, subject to the ovdinary rules of
evidence in eivil actions, the court shall receive the testimony of experts and evidence as
to the literary, eultural or educational character of said matter and as to the manner and
form of its production, publication, advertisement, distribution and exhibition. The domi-
nant effect of the whole of such matter shall be determinative of whether said matter ‘is
obscene, ‘ ’ -

(b) ¥iwpinas AND JUDGMENT, If, after such hearing, the conrt, or jury (unless its
finding is contrary to law or to the great weight and clear preponderance of the evidence),
determines that such matter is obscene, the court shall enter judgment that such matter is
obscene. If it is so determined that such matter is not. obscene, the court shall enter judg-
ment dismissing the complaint, and a total of not more than $100 in costs, in addition to
taxable dishursements, may be awarded to the persons defending such matter. Any judg-
ment under this subsection may be appealed to the supreme court pursuant to ch. 274
by any person adversely affected, and who is either inferested in the publication, produe:
tion, sale, loan, exhibition or distribution of said matter, or is the plaintiff distriet at-
torney.

(6) ADMISSIBILITY IN CRIMINAL. PROSECUTIONS. . In any trial for a violation of s.
944.21 or 944.22, the proceeding under this section and the final judgment of the cireuit
court under sub. (3) or (5) shall be admissible in evidence on the issue of the obseenity of
said matter and on the issue of the defendant’s knowledge that said matter is obscene;
provided, that if the judgment of the court sought to be introduced in evidence is one
holding' the matter to be obscene, it shall not be admitted unless the defendant in said
criminal aetion was served with notice of the action under this gection, or appeared in it,
or is later served with notice of the judgment of the cowrt hereunder, and the criminal
prosecution is hased upon conduct by said defendant oceurring more than 18 hours after
such serviee or such appearance, whichever is earlier.

269.57 Inspection of documents and property; physical examination of claimant,
(1) The court, or a judge thereof, may, upon due notice and caunse shown, order either
party to give to the other, within a specified time, an inspection of property or inspection
and copy or permission to take a copy of any books and documents in hig possession or
under his control containing evidence relating to the action or special proceeding and may
require the deposit of the books or documents with the clerk and may require their pro-
duction at the trial. If compliance with the order be refused, the court may exelude the
paper from being given in evidence or punish the party refusing, or hoth,

(2) The court or a presiding judge thereof may, upon due notice and cause shown,
in any action brought to recover for personal injuries, order the person claiming dam-
ages for such injuries to submit to a physical examination by such physician or physiciansg
as such court or a presiding judge may order and upon such terms as may be just; and
may also order such party to give to the other party or any physician named in the order,
within a specified time, an inspection of such X-ray phofographs as have been taken in
the course of the treatment of such party for the injuries for which damages are claimed,
and inspection of hospital records and other written evidence concerning the injuries
claimed and the treatment thereof; and if ecompliance with the portion of said order
directing inspection be refused, the court may exclude any of said photographs, papers
and writings so refused inspection from being produced upon the trial or from being
used. in evidence by reference or otherwise on behalf of the party so refusing.

(3) No evidence obtained by an adverse party by a court-ordered physicial examination
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or inspection under sub. (2) shall be admitted npon the trial or by reference or otherwise
unless true copies of all reports, photographs, records, papers and writings made as a
result of such examination or inspection and received by such adverse party have been
delivered to the party claiming damages or his attorney not later than 15 days after the
said reports, photographs, records, papers or writings from any such court-ordered phys-
ical examination are received by the said adverse party, provided that in an action for
recovery of personal injuries, the party claiming damages shall in return deliver to the
adverse party against whom the action is brought a true and correct copy of all reports
of each physician who -has examined or treated such person with respect to the injuries
for which damages are claimed.

(4) Upon receipt of written authorization and consent signed by a person who has
been the subjeet of medical cave or treatment, the physician, surgeon or other person
having custody of any medical or hospital reports, photographs, records, papers and
writings eoncerning such care or treatment shall forthwith permit the person designated
in such authorization to inspect and copy such records. Any person having the custody
of such records who refuses to comply with such authorization shall be liable to the person
receiving such medical -cave and treatment for all reasonable and necessary costs of ob-
taining such copies and inspection and for attorney’s fees not to exceed $50 plus costs.

269.59 Consolidation of actions. The eireuit court may, upon notice, order certified
to said court any civil action pending in any other gourt in the same county for the pur-
pose of consolidation or consolidation for trial with any action pending in said ecireuit
court, in. any case where such consolidation or consolidation for trial would be proper if
the actions were originally brought in said courf. Sections 261.10 and 261.11 so far as
applieable shall govein such change in the place of trial. The change shall be deemed
complete and the action transmitted shall proceed as other actions in the civeuit court,
upon the filing of the papers in said court.

269.60 Borrowing court files regulated. The clerk shall not permit any paper filed
in his office to be taken therefrom unless upon written order of a judge of the court. The
clerk shall take a written receipt for all papers so taken and preserve the same until such
papers are returned. Papers so taken shall be returned at once upon request of the clerk
or presiding judge, and no paper shall be kept longer than ten days. If any paper is not
returned to the clerk within ten days the person retaining the paper shall not be permit-
ted to take any other paper from the office of the clerk until such paper shall have been
returned. All papers in causes on the calendar shall be returned to the clerk at least one
day before the opening of the term, and no paper in any cause shall be taken from the
courthouse during the trial of such cause except upon written order of the presiding
Judge.

269.66 Pretrial procedure. (1) In any action, the eourt may in its discretion
direct the attorneys for the parties to appear before it for a conference to consider:

(a) The simplification of the issues;

(b) The necessity or desirability of amendments to the pleadings;

(e¢) The possibility of obtaining admissions of fact and of documents which will avoid
unnecessary proof;

(d) The limitation of the number of expert witnesses;

(e) The advisability of a preliminary reference of issues for findings to be used as
evidence when the trial is to be by jury;

(£) Such other matters as may aid in the disposition of the action,

(2) The court shall make an order which recites the action taken at the eonference,
the amendments allowed to the pleadings, and the agreements made by the parties as to
any of the matters considered, and which limits the issnes for trial to those not disposed
of by admissions or agreements of eounse'l ; and such grder when entered controls the
subsequent course of the action, nnless modified at the trial to prevent manifest injustice.
The court in its diseretion may establish by rnle a pretrial calendar on whieh actions may
be placed for consideration as ahove provided and may either confine the calendar to jury
actions or to nonjury actions or extend it to all actions,

969,70 Conciliators, (1) A cirenit judge of the cireuit court of any county may
appoint, and remove at any time, any retirec_l cireuit judge fo aet, in matters referred to
him by the judge, in conciliation matters and in pre-trial procedure nunder s. 269.65. When
a mafter for conciliation is referred to him for such purpose, the coneiliator shall have
full authority to hear, determine and report ﬁqdmgs to the court, Such conciliators may
be appointed court commissioners as provided in s, 252.14 (2).

(2) The cirenit judges of such county shall make rules, not inconsistent with law,
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governing procedure before and pertaining to such conciliators and the county board shall
fix and provide for their compensation.

269.80 Settlements in behalf of minors; judgments, (1) COMPROMISE OR SETTLE-
MENT, A compromise or settlement of an action or proceeding to which a minor or men-
tally incompetent person is a party may be made by his guardian ad litem with the ap-
proval of the court in which such action or proceeding. is pending.

(2) CoMPROMISE OR SETTLEMENT WITHOUT ACTION, A cause of action in favor of or
against a minor or mentally incompetent person may, with the approval of any court of
record, be settled by a guardian ad litem without the commencement of an action thereon;
and for such purpose, the court may appoint a guardian ad lifem upon apphcatmn made
as provided in s. 260.23 (2). An order approving a settlement or compromise under this
subsection and directing the consnummation thereof shall have the same force and effect as
a judgment of the court.

(3) AmounTts Nor EXCEEDING $1,500, If the amount awarded to a minor by judg-
ment or by an order of the court approving a compromise settlement of a claim or cause
of action of said minor does not exceed $1,500 (exelusive of interest and costs and dis-
bursements), and if theve is no general guardian of the ward, the court may upon appli-
cation by the gnardian ad litem after judgment, or in the order approving settlement, fix
and allow the expenses of the action, including attorney’s fees and fees of gualchan ad
litem, authorize the payment of the total recovery to the clerk of the court, authorize and
duect the guardian ad litem upon said payment to satisfy and dlschalge the judgment,
or to execute releases to the parties entitled thereto and enter into a stipulation dlsmlssmg
the action upon ifs merits. Said order shall also direct the clerk upon such payment to
him to pay the costs and disbursements and expenses of the action and to dispose of the
balance in one of the manners provided in s. 319.04 (2) as selected by the court.






