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MANDAMUS AND PROHIBITION.
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Mandamus is a civil action. The writ of

mandamus shall specify the time within which the defendant shall make return thereto.:
Before such time expires the defendant may move to quash the writ and such motlon shall

be deemed a demurrer to the complaint.

A mandamus proceeding is an action and-

not a special proceeding., State v, Donohue,
11 W (24) 517, 106 N'W (2d) 844.

The writ of mandamus in Wisconsin,
1961 WLR 636,

The existence or nonexistence of an ade-

the first questions to be_ determined 'in ‘a:

mandamus- proceeding; and when such other
remedy exists, courts uniformly refuse to
entertain petitions for writs of mandamus..
Underwood v. Karns, 21 W (2d4) 175, 124
NWwW (24) 116. :

guate and specific remedy at law is one of

293.02 Pleadings and proceedings. Whenever a return shall he made to the writ the'.

plaintiff may demur to the return. Otherwise the defenses alleged in the return shall he
deemed controverted and like ploceedmgs shall be had as in other civil actions.

293.03 Issues of fact; election cases, trial of, (1) Issues of fact in mandanius p1'0~
ceedings instituted in the supreme cowrt shall be tried in the eircuit cowrt of the county
within which the eanse of action arose or in such other county as the supreme court, for
cause shown, may order, and the cireuit courts may try the issues of fact in mandamus proi
ceedings at a special or a genelal term and may summon a jury for that purpose and ple-
seribe the manner of summoning the same.

(2) In mandamus against a hoard of canvassers in the supreme court to compel the
execution and delivery of a certificate of election to any person claiming to have been
elected state senator or member of the assembly, or United States senator or congressman;
or presidential elector, the conrt may if deemed necessary inquire into the facts of such
election, irrespective of the election returns, and determine who received the greater number
of legal votes east, and the certificate issued in pursuance of such determination shall be
the only lawful certificate of election to such office, and any other certificate of election to
the same office shall be null and void. Such issue of fact may he tried as hereinbefore pro-
vided or according to such rules as the court may preseribe. .

293,04 Damages and costs. If judgment be for the plaintiff, he shall recover his
damages and costs.

293.05 Recovery to bar another action. A recovery of damages by v1rtue of this
chapter against any party who shall have made a return to a writ of mandamus shall he a
bar to any other action against the same party for the making of such return.

293.07 TFine or imprisonment. Whenever a peremptory mandamus shall be directed
to any public officer, body or board, commanding the performance of any publie duty spe-
cially enjoined by law if it shall appear to the court that such officer or any member of
such body or hoard has, without just excuse, refused or neglected to perform the duty so
enjoined the ecourt may impose a fine, not exceeding five thousand dollars, upon every such
officer or member of such body or board, or sentence him to imprisonment for a term not
exceeding 5 years. ;

293.08 Writs of prohibition, how issued, Writs of prohlbltlon issued out.of the
supreme court shall be applied for upon relation or affidavits filed in the same manner ag
for writs of mandamus; and if the cause shown shall appear to the court to be sufficient;
a writ shall be theleupon issued, which shall command the court and party to whom it shalt
be directed to desist and refrain flom any further proceedings in the action or matter speei-
fied therein until a day therein named to be fixed by the court and the further order of such
court thereon; and then to show cause why they should not be ahsolutely restrained from
any further ploeeedlngs in such action or matter.

298,09 Service and return of, Such writ shall be served upon the eourt and party




3513 ' ' MANDAMUS AND PROHIBITION - 293.13

to whom it shall be directed in the same manner as a writ of mandamus; and a return shall
in like manner be made thereto by such eourt, which may be enforced by attachment.
293.10 Proceedings on adoption of return, If the party to whom such writ of pro-
hibition shall have been divected shall, by an instrument in writing to be signed by him and
annexed to such return, adopt the same return and rely upon the matters therein contained
as sufficient cause why such court should not he restrained, as mentioned in the said writ,
said party shall thenceforth be deemed the defendant in such matter; and the person prose-
cuting such writ may take issue or demur to the matters so relied upon by such defendant;
and the like proceedings shall be had for the trial of issues of law or fact joined between
the parties and for the rendering of judgment thereupon as in personal act1ons 2

293.11 Proceedings if return not adopted. If the pa1ty to whom such writ of p10h1-‘ -
b1t10n shall be directed shall not adopt such return, as above provided, the party prosecut-;
ing such writ shall bring on the argument of such return, as upon a rule to show ‘cause, and :
he may, by his own affidavit and other proofs, controvert the matters set forth in such re-

turn

- 293,12 Judgment. The court, after hearing the proofs and allegations of the
parties, shall render judgment either that a prohibition absolute, restraining the said court
and party from proceeding in such action or matter, do issue, or a wnt of consultation,:
authorizing the cowrt and party to proceed i in the action or matter in question. o

293.13 Judgment if return adopted. If the party to whom such first writ of p10h1- ‘
bition shall be directed shall adopt the return of the court thereto, as above provided, and
judgment shall be rendered for the party prosecuting such writ, a prohibition absolute shall -
be issued; but if judgment be given against such party a writ of consultation shall ‘be 1ssued :
as above, prowded






