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CHAPTER 903
EVIDENCE — PRESUMPTIONS

903.01  Presumptions in general

903.03  Presumptions in criminal cases.

803.01 Presumptions in general. Except as
provided by statute, a presumption recognized
at common law or created by statute, including
statutory provisions that certain basic facts are
prima facie evidence of other facts, imposes on
the party relying on the presumption the burden
of proving the basic facts, but once the basic
facts are found to exist the presumption imposes
on the party against whom it is directed the
burden of proving that the nonexistence of the
presumed fact is more probable than its

existence.

History: Sup. Ct. Order, 59 W (2d) R4l.

Note: Extensive comments by the Judicial Council Com-
mittee and the Federal Advisory Committee are printed with
the rules in 59'W (2d). The court did not adopt the comments
but ordered them printed with the rules for information

purposes. . )
See note to 856.13, citing in re Estate of Malnar, 73 W
(2d) 192,243 NW (2d) 435
This section does not apply to presumption in favor of trav-
eling employes under 102.03 (1) (f). Goranson v DILHR,
94. W (2d) 537, 289 NW (2d) 270 (1980).

903.03 Presumptions in criminal cases.
(1) Scope. Except as otherwise provided by
statute, in criminal cases, presumptions against
an accused, recognized at common law or cre-
ated by statute, including statutory provisions

that certain facts are prima facie evidence of

other facts or of guilt, are governed by this rule.

(2) SuBmiIssION 10 JURY. The judge is not
authorized to direct the jury to find a presumed
fact against the accused. When the presumed
fact establishes guilt or is an element of the
offense or negatives a defense, the judge may
submit the question of guilt or of the existence of
the presumed fact to the jury, if, but only if, a

reasonable juror on the evidence as a whole, .
including the evidence of the basic facts, could
find guilt or the presumed fact beyond a reason-
able doubt. When the presumed fact has a lesser
effect, its existence may be submitted to the jury
if the basic facts are supported by substantial
evidence, or are otherwise established, unless the
evidence as a whole negatives the existence of
the presumed fact.

(3) INSTRUCTING THE JURY. Whenever the
existence of a presumed fact against the accused
is submitted to the jury, the judge shall give an
instruction that the law declares that the jury
may regard the basic facts as sufficient evidence
of the presumed fact but does not require it to do
so. In addition, if the presumed fact establishes
guilt or is an element of the offense or negatives
a defense, the judge shall instruct the jury that
its existence must, on all the evidence, be proved
beyond a reasonable doubt.

History: Sup. Ct. Order, 59 W (2d) R56

Presumptions in criminal cases discussed Genovav. State,
91 W (2d) 595, 283 NW (2d) 483 (Ct. App. 1979)

Instructions-on intent created mandatory rebuttable pre-
sumption which shifted burden of production to defendant,
but not burden of persuasion. Muller v. State, 94 W (2d)
450, 289 NW (2d) 570 (1980) ’

In case'in which intent is element of crime charged, jury
instruction, “the law fpresumes that a person intends the ordi-
nary consequences of his voluntary acts,” unconstitutionally
relieves state from proving every element. Sandstrom v. Mon-
tana, 442 US 510 (1979).

See note to 940.01, citing Hughes v. Mathews, 576 F (2d)
1250 (1978)

Instruction to jury that law presumes person iniends all
natural, probable, and usual consequences of his deliberate
acts where there are no circumstances to rebut presumption
unconstitutionally shifted burden of proof to defendant.
Dreske v. Wis. Department of Health and Social Services,
483 F Supp. 783 (1980).
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