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CHAPTER 905

EVIDENCE — PRIVILEGES

905.01 Privilegesrecognized only as provided. 905.07 Political vote.

905.015 Interpreters for persons with languagsdidifities or hearing or speaking 905.08 Trade secrets.
impairments. 905.09 Law enforcement records.

905.02 Required reports privileged by statute. 905.10 Identity of informer

905.03 Lawyer—client privilege. 905.11 Waiver of privilege by voluntary disclosure.

905.04 Physician—patient, registered nurse—patient, chiropractor—patient905.12 Privilegedmatter disclosed under compulsion or without opportunity to
psychologist—patiensocial worker—patient, marriage and family thera claim privilege.
pist-patieneand professional counselor—patient privilege. 905.13 Comment upon or inference from claim of privilege; instruction.

905.05 Husband-wife privilege. 905.14 Privilege in crime victim compensation proceedings.

905.06 Communications to members of the gler 905.15 Privilege in use of federal tax return information.

905.065 Honesty testing devices.

NOTE: Extensive comments by the JudiciaCouncil Committee and the Fed  905.03 Lawyer—cﬁent privi|ege_ (1) DEeEINITIONS. As used
eral Advisory Committee are printed with chs. 901 to 91 in 59 Wis. 2d. The in this section:

court did not adopt the comments but ordeed them printed with the rules for

information purposes. (a) A“client” is a person, public &i€er, or corporation, asseci
B ] ) ation, or other oganization or entityeither public or private, who

905.01 Privileges recognized only as provided. ~ Except s rendered professional legal services by a langewhocon

asprovided by or inherent or implicit in statute or in rules adopteg|isa lawyer with a viewo obtaining professional legal services
by the supreme court or required by the constitution othtieed .0 the lawyer

Statleso% V]}ASCO?SIS’ no pte rson. has a privilege to: (b) A “lawyer” is a person authorizedr reasonably believed
(1) Refuse to be a witness; or by the client to be authorized, to practice law in stae or nation.

(2) Refuse to disclose any ma}tter; or . (c) A “representative athe lawyer” is one employed to assist
(3) Refuse to produce any object or writing; or _ thelawyer in the rendition of professional legal services.
(4) Preventanother from being a witness or disclosing any (d) A communication is “confidential” if naintended to be

matteror producing any object or writing. : - U
History: Sup. Ct. Ordei59 Ws. 2d R1, R101 (1973). disclosedo 3rd persons other than those to whom disclosume is

This section precludes courts from recognizing common law privileges net cdyrtheranceof the rendition of professional legsérvices to the

tainedin the statutes, or the U.S. oissbnsin constitutions. Privileges and confiden client or those reasonably necesstoythe transmission of the
tialities granted by statute are strictly interpreted. Davis@t.\PauFire & Marine communication
Ins.Co.75 Ws. 2d 190248 N.w2d 433 :

A defendant did not have standitogcomplain that a physiciantestimony vie (2) GENERAL RULE OF PRIVILEGE. A client has a privilege to
lated the witness’physician/patierg’ privilege under s. 905.04; the defendant wa: i i i
notauthorized to claim the privilege on the patebehalf. State. ¥Echols 152 Ws. ?efuseto d.ISdose anc.l to _prevent any other person from dl§_C|O§Ing
2d 725 449 N.W2d 320(Ct. App. 1989). _ o confidentialcommunications made for the purpose of facilitating
folﬁ)s s g]%z-gﬁ.t(égg{es\foﬂtﬁjang?lkl)ré f;%?; fgrgg%'gfr}gpgr :ﬁgeget?t Iggadg'%f_"yleg thoe rendition of professional legal services to the client: between

W It u X| I . . - .

refuseto testify isimplied. Burnett. vAlt, 224 Ws. 2d 72589 N.W2d 21(1999). #fe client or the cliens f?pfesentatlve and t‘he clientawyer or

the lawyer's representativeyr between the cliestlawyer and the
905.015 Interpreters for persons with language  diffi- lawyer’s representz_ative; or t_me client or the cliem’lgwyer to
culties or hearing or speaking impairments. If an inter  alawyer representing anothiera matter of common interest; or
preterfor a person with a languagefitifilty or a hearing or speak betweenrepresentatives of the client or between the client and a
ing impairmentinterprets as an aid to a communication which igpresentative of the client; or between lawyers representing the
privileged by statute, rules adopted by the supremert or the client.
U.S. or state constitution, the interpreter may be prevented from(3) WHO MAY CLAIM THE PRIVILEGE. The privilege may be
dlls_clotsrllngth_e_f:omnjrlﬁ]nlqailon b3t/ any perlso_n V;’r?o has.la rlgSt Baimedby the client, the clierd'guardian or conservatahe per
claim the privilege. The Interpreter may claim the privilege butg 5| enresentative of a deceased client, or the successee,
only on behalf of the person who has the right. The authority

theinterpreter to do so is presumed in the absence of evidencé)tg'm.'lar. representative Of. a corporation, associatiortioer
the contrary organizationwhether or not in existence. The person whothas

History: 1979 c. 1371985 a. 266 lawyer at the time of the communication may claim the privilege
but only on behalf of the client. The lawygruthority to do so
905.02 Required reports privileged by statute. A per ispresumed in the absence of evidence to the contrary
son, corporation, association, or otherganization or entity (4) ExcepTions. There is no privilege under this rule:
eitherpublic or private, making a return or report required by law 4y Furtherance of crime or fraudlf the services of the lawyer
to be madéas a privilege to refuse to disclose and to prevent 8 e soughtor obtained to enable or aid anyone to commit or plan

otherperson from disclosing the return or report, if provided By, oy mitwhat the client knew or reasonably should have known
law. A public oficer or agency to whom a return or report i o be a crime or fraud: or
)| ;

requiredby lawto be made has a privilege to refuse to disclose tl ) )
returnor report if provided by lawNo privilege exists under this _ (b) Claimants though same deceased clierts to a commu
sectionin actions involving false swearing, fraudulent writinghicationrelevant to an issue between partig® claim through
fraudin the return oreport, or other failure to comply with the lawthe samedeceased client, regardless of whether the claims are by
in question. testateor intestate succession or by inter vivos transaction; or
History: Sup. Ct. Ordei59 Ws. 2d R1, R109 (1973). , . (c) Breach of duty by lawyer or clienfis to a communication
This section applies only to privileges specifically and unequivocally provided '%Ievantto an issue of breach of duty th;e |awyer to the Iawyésr

law against the disclosure of specific materials. Davis@t.WPaul Fire & Marine A . N ;
Ins.Co.75 Wis. 2d 190248 N.W2d 433 client or by the client to the cliestlawyer; or
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(d) Document attested by lawyeks toa communication rele (g9) “Social worker” means an individual who is certified as a
vantto an issue concernira attested document to which the-awsocialworker under ch457 or an individual reasonably believed
yeris an attesting witness; or by the patient to be a social worker

(e) Joint clients. As to a communication relevant to a matter (2) GENERAL RULE OF PRIVILEGE. A patient has a privilege to
of common interest between 2 or more clients ifdbemunica refuseto disclose and to prevent any other person from disclosing
tion was made by any of them to a lawyer retained or consultedonfidential communications made or information obtained or
common,when ofered in an action between any of the clients.disseminatedfor purposes of diagnosis or treatment of the
History: Sup. Ct. Order59 Ws. 2d R1, R11 (1973);1991 a. 32 patient’s physical, mental or emotionaondition, among the

This section is cited in a discussion on the general law and the former statute. i i i i i
v. Jax 73 Ws. 2d 572243 N.W2d 831 pa%ient,the patient physicianthe patient registered nurse, the

Theexception under sub. (4) (c) in legal malpractice cases is discussed. Dysdaz\iﬁ.em’s chiropractor ,the patiens pSyCh0|Ogi$t' the pqtieat’
Hempe, 140 Ws. 2d 792413 N.W2d 379(Ct. App. 1987). social worker, the patiens marriage and family therapist, the

Whena defendant alleges ifieftive assistance of counsel, the lawyer-clientpriv patient’sprofessional counselor or persons, including members of

ilegeis waived to the extent that counsel must answer questions relevant to the all i ; i i i ; ; i
fion. State vFlores 170 Ws. 2d 272488 N.\W2d 116 (Ct. App. 1992). ti¥8 patiens family, who are participating in the diagnosis or treat

A litigant's request to see his or her file that is in the possession of current or forFrQ—:‘1antunder the dir_eCtion o_f the physicia_n, regismred nlﬂ:lh!ﬁ)—
counseldoes not waive the attorney—client and work product privileges and allqaractor, psychologist, social workemarriage and family thera
otherparties to the litigation discovery of those files. @eardt v Redlin,196 Ws. i i
2034 538 N.W2d 581(CL App. 1995). pist or professional counselor

Waiverof attorney—client privilege is not limited to direct attacks on attorney per  (3) WHO MAY CLAIM THE PRIVILEGE. The privilege may be

formance. An attempt to withdraw a plea on the grounds that it was not knowingblaimedby the patient, by the patiestjuardian or conservator
maderaised the issue of attorney performance and resulted in a waiver of : :
attorney~clienprivilege. State vSimpson200 Ws. 2d 798548 N.W2d 105(Ct. by the personal representative afeceased patient. The per

App. 1996). son who was the physician, registered nurséjropractoy
Attomte_y‘cl”e”tp_f ivilege is not d"."ai"?g] by a bff;adly worded itnsur?ﬂce pft{licy:)sychologistsocial workermarriage and family therapist or pro

cooperatiorclause In a coverage disputenere IS not a common interest exceptio f . .

to the privilege when the attorney was not consulted in common bgliemts. State "fessmnalcounselor may claim the perlIege but Only on behalf of

v. Hydrite Chemical Ca220 Wis. 2d 51582 N.W2d 411 (Ct. App. 1998). the patient. The authority so to do is presumed in the absence of
Theattorney—client privilege is waived when thigvilege holder attempts to prove ayidenceto the contrary

a claim or defense by disclosing or describamgattorney—client communication. . Lo

Statev. Hydrite Chemical Ca220 Wis. 2d 51582 N.W2d 411 (Ct. App. 1998). (4) ExcepTions. (a) Proceedings for hospitalization, guhr

SpoUSaNaS. hot prVIeged 25 aomey communicalion because it was mis in 2N S1IP,protective services or ptective placementThere is no

p'r)esencmfaSrdp—parL)gthe victim, angwas not confidential. Estrad&tate 228 privilege unde.r this !'UIe asto ?Ommumcat'f)ns and |nf0rmat|0n

Wis. 2d 459596 N.W2d 496(Ct. App. 1999). relevantto an issue in proceedings to hospitalize the patient for
Attorney—client privilege in Wconsin. Stover and Koesteréi9 MLR 227. mentalillness,to appoint a guardian under830.33 for court—
Attorney—clientprivilege: Wsconsins approach to exceptions. 72 MLR 5820rderedpr0tective services or protective placement ordéoiew

(1989). . . ; - .
of gua_rdlanshlp,_protectlv_e services or protective placement
905.04 Physician—patient, registered nurse—patient, orders,if the physician, registeraturse, chiropractppsychole

chiropractor—patient psychologist—patient social  9ist, social workermarriage and family therapist or professional
worker—patient mérriage and family therapiét—patient counselorin the course of diagnosis teatment has determined
and profession:':ll counselor—patient privilege. (1) Der- thatthe patient is in need of hospitalization, guardianship, protec
NITIONS. In this section: tive services or protective placement.

(a) “Chiropractor” means a person licensed unde#s.02 (am) Proceedings for gualianship. Thereis no privilege

or a person reasonably believed by the patient to be a chiropra('_:{fildt‘;rthiS rulelas todi_?form?:ir?n cotnta[[nfezd in ﬁs(;attement cortui)ern
(b) A communication or information is “confidential” if not Ing the menta’ concition ol the panent ‘umisned to the court by a

intendedto be disclosed to 3rd persons other than those presermgs'c'anor psyc_hologlst under.880.33 @) .

further the interest of the patient in the consultation, examination,(0) Examination by ater of judge. If the judge orders an

or interview or personseasonably necessary for the transmissigi@minationof the physical, mental or emotional condition of the
of the communication or information or persons whopici ~ Patient,or evaluation of the patient fpurposes of guardianship,
patingin the diagnosis and treatment under the direction of tREOtective services or protective placement, communications
physician, registered nurse, chiropractqssychologist,social Madeand treatment records reviewed in the cotirseeof are not
worker, marriage and family therapist or professional counseldtfivilegedunder this section with respect to the particular purpose
including the members of the patientamily. for which the examination is ordered unless the judge orders

(bm) “Marriage and family therapisttneans an individual °therwise. _ _ N
who s certified as anarriage and family therapist under 67 (c) Conditionan element of claim or defensEhere is no privi
or an individual reasonably believed by the patient to be a mégeunder this section as emmunications relevant to or within
riageand family therapist. the scope of discovery examination of an issue of the physical,

(c) “Patient’” means an individual, couple, family or group dfféntalor emotional condition of a patient in any proceedings in
individualswho consults with or is examined or interviewed by ¥hich the patient relies upon the condition as an element of the
physician, registered nurse, chiropragtgusychologist,social = Patient'sclaim or defense, pafter the patiers’death, in any pro
worker, marriage and family therapist or professional counsel&€edingin which any party relies upon the condition as an element

(d) “Physician” means a person as defined.i®90.01 (28) of the party.S.cIaln? or defensg. . o o
or reasonably believed by the patient so to be. (d) Hom_|C|de trials. There is no privilege in trials f_dnomlc!de _

(dm) “Professionatounselor” means an individual who iscerWhemhe disclosure relates directly to the facts or immediate cir

tified as a professional counselor under4%iZ or an individual cumstancesf the homicide. .

reasonablybelieved by the patient to be a professional counselr (€) Abused or neglected child or abused unborn childin
(e) “Psychologist” means a licensed psychologist, as that el pa[agrapr]’. . . )

is defined in s455.01 (4) or a person reasonably believed by the & “Abuse” has the meaning given i8.02 (1)

patientto be a psychologist. b. “Neglect” has the meaning given i8.981 (1) (d)

(f) “Registered nurse” means a nurse who is licensed snder 2. There is no privilege in situations where the examination
441.060r licensed as a registered nursa jparty state, as definedof an abused or neglected child creates a reasonable ground for an
in 5.441.50 (2) (j) or a persomeasonably believed by the patienbpinion of thephysician, registered nurse, chiropracpsychole
to be a registered nurse. gist, social workermarriage and family therapist professional
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counselorthat theabuse or neglect was other than accidentaIrI%/A party may not Scha”e‘gge on, ag(pegi gr:,\i/n gaggrasrlev,\ile\\;vv g(fj rseggrgs cgnducted at
causedr inflicted by another 159%‘3"_” request. State Darcy N. K. (d) 64381 N. (Ct. App.

3. There is no privilege in situations whéne examination ~ This section does not regulate the conduct of physicians outsidecair@oom.

of the expectant mother of an abused unborn child creates a ﬁﬁeﬁcﬁ“g'tg%éy\}%%enfpg%;%gg \?VE?SS%‘Qéggg'ﬂf_\k?z‘éxéb“&?gft/'lﬁEf flrgt.gns)é.1 reatment

sonableground foran opinion of the physician, registered nurse, whena motion has been made seeking a minor vistime'alth care records, the

chiropractor,psychologist, social workemarriage and family stateshall give notice to the victim and the victsyparents, providing a reasonable
. ’ : ! f o time to object to the disclosure. If the victim dows expressly consent to disclosure,
theraplst or professmnalcounselor that the phy5|cal INUTY the state shall nawvaive the materiality hearing und®chiffra. Jessica J.L..\State,

inflicted on theunborn child was caused by the habitual lack @bawis. 2d 622589 N.w2d 660(Ct. App. 1998).

self—controlof the expectant mother of the unborn child in the us Th%fs}’cthoéhe:?lpiﬁf—pét‘ﬂent Pfi‘{i'ege does.”‘):. aUtOWﬁ‘ica”St’hOf absf{]mg‘y
closethe introduction of a therapeutic communication. When a therapist had-reason
of alcohol beverages_, controlled substanoesontrolled sub  pjecause thelieve a patient was dangerous and that contacting police would pre
stanceanalogs, exhibited to a severe degree. vent harm and facilitate the patiesthospitalization, the patieatstatements fell
: P : - : within a dangerous patient exception to the privilege. Stagacki,226 Ws. 2d
(f) Tests for intoxication There is nrivilege concerning the 349'565 N Wad 31(Ct App. 1999). priviieg 9
resultsof or circumstances surrounding any chemical tests folReleaseof records containing information of previous assaultive behavior by a

intoxicationor alcohol concentration, as defineig40.01 (1\,) nursinghome resident was not prohibited by the physician—patient privilege. A nurs
! ’ ’ ing home resident does not have a reasonable expectation of privacy in assaultive

(g) Paternity poceedings.There is no privilege concerningconduct. Crawford v Care Concepts, Inc. 2000 WI App 233 Ws. 2d 609608
testimonyabout the medical circumstances @ragnancy or the N-W.2d694

i e i ; A person claiming privilege in a communication with a person who was not a medi
conditionand characteristics of a child in a proceedindeter cal provider under sub. (1) (d)—(g) has the burden of establishing that he or she reason

minethe paternity of that child under §67.45t0 767.53 ably believed the person to be a medical providésS. v Schwensor942 F Supp.

i i i i 902 (1996).
(h) Reportlng wounds and burn |njur|e§'.here IS no perllege Privilegeunder this section is natprinciple of substantive lalut merely an evi

regardinginformation contained in @eport under S].46.995peF dentiaryrule applicable at all stages of cigitd criminal proceedings, except actual
tainingto a patiens name and type of wound or burn injury trial onthe merits in homicide cases. 64 A@gn. 82.

(i) Providing services to court in juvenile mattefBhere is no i .

privilege regarding information obtained by an intake worker 6105-05 Husband-wife privilege. (1) GENERAL RULE OF
dispositionalstaf in the provision of services under48.067 PRIVILEGE. A person has a privilege to prevent the pessspouse
48.069 938.0670r 938.069 An intakeworker or dispositional ©f former spouse from testifying against the persato asy pri
staff member may disclose informatiobtained while providing Vate communication by oneo the other made during their mar
servicesunder s48.0670r48.069only as provided in €8.78and  age.
may disclose information obtained while providing services (2) WHO MAY CLAIM THE PRIVILEGE. The privilege may be
unders.938.0670r 938.069only as provided in €38.78 claimedby the person or by the spouse on the pesdmtialf. The

History: Sup. Ct. Orde59 Wis. 2d R1211975 c. 3931977 c. 61418 1979 c.  authorityof the spouse to do so is presumed irathgence of evi
325.92 (1} 1979 ¢. 221352 1983 2. 40535 1987 a. 23264 Sup. Ct. Orderl51  denceto the contrary
Wis. 2d xxi (1989)1991 a. 3239, 160, 1993 a. 981995 a. 77275, 436, 1997 a. 292 . - .
1999a. 22 (3) ExcepTions. There is no privilege under this rule:

The drawing and testing of blood solely for diagnostic purposes and not govern (a) If both spouses or former spouses are parties to the action.

ment-instigategurposes is not‘@earch or seizure” even if the testing physician tes i : . ;
tifies at a negligent homicide trial. StateJenkins80 Wis. 2d 426259 N.w2d 109 (b) In proceedings in which one spouse or former spouse is

Sub.(4) (a) applies to proceedings to extend a commitment under the sex crimharged/vith a crime against the person or property of the other

act. State vHungerfordg4 Ws. 2d 236267 N.W2d 258(1978). or of a child of eitheror with a crime against the person or prop
By entering a plea of not guilty by reason of mental disease or defedfémelant . - s .
lostthe physician—patient privilege by virtuesf905.04 (4) (c) and the confidential €Ity Of @ 3rd person committed in the course of committing a crime

ity of treatment records under s. 51.30 (4) (bptate vTaylor, 142 Ws. 2d 36417  againstthe other
N.W.2d 192(Ct. App. 1987). . (¢) In proceedings in which a spouse or former spouse is

A psychotherapist’duty to 3rd parties for dangerous patients’ intentional behaviol . . . oo
is discussed. SchusterAitenbeg, 144 Ws. 2d 223424 N.W2d 159(1988). chargedwith a crime of pandering or prostitution.

A defendant did not have standitigcomplain that a physiciantestimony vie (d) If one spouse or former spouse has acted as the agent of the

lateda witness physician/patiers’privilege under s. 905.04; thefendant was not : ot L
authorized to claim the privilege on the patieighalf. State ¥Echols,152 Ws. 2d otherand the private communication relates to matters within the

725, 449 N.W2d 320(Ct. App. 1989). scopeof the agency
Undersub. (4) (g), the history of a pregnancy is discoverable. The court may perHistory: Sup. Ct. Order59 Wis. 2d R1, R130 (1973),991 a. 32
mit discovery of the history as long as informatiegarding the mother sexual rela Cross-reference:As to testimony of husband and wife in paternity aatégard
tionsoutside of the conceptive period is eliminated. IRaternity of J.S.R58 Ws.  ing child born in wedlock, see 891.39
2d10Q 461 N.W2d 794(Ct. App. 1990). . _ Awife’s testimony as to statements made by her husbascdmissible where
Becauseaunder sub. (4) (fthere is no privilege for chemical tests for intoxication the statements were made in the presaicwitnesses. Abraham State47 Ws.
the results of a test taken for diagnostic purposes are admissible in an OMVWI tdal44, 176 N.W2d 349
City of Muskego vGodec 167 Ws. 2d 536482 N.w2d 79(1992). o A wife can be compelled to testify as to whether or not he was working or collecting
A patients mere presence in a physicgafice is not within the ambit of this pev  unemploymentinsurance, since such facts are known to 3rd persons. Kgiate,
ilege. A defendanthaged with trespass to a medical facjlity 943.145, is entitled 48 Wis. 2d 212179 N.w2d 777
to compulsory process to determine if any patients present at the time of the allegel wife's observation, without her husbamkinowledge, of her husbaisctriminal
incidenthad relevant evidence. Statd/igliorino, 170 Ws. 2d 576489 N.W2d 678  actcommittedon a public street was neither a “communication” nor “private” within
(Ct. App. 1992). meaningof sub. (1). State.\Babin,79 Ws. 2d 302255 N.W2d 320
To be entitled to an in camera inspection of privileged records, a criminal defendanichild” under sub. (3fb) includes a foster child. StateMichels,141 Ws. 2d 81
mustshow that the sought after evidence is relevant and helpful to the defense or neg N \W.2d 311 (Ct. App. 1987).
essanyto a fair determination of guilt or innocence. Failure of the resauabject
to agree to inspection is grounfds sanctions, including suppressing the record sub L
ject’s testimony State vShifira, 175 Ws. 2d 600499N.W.2d 719(Ct. App. 1993). 905.06 Communications to members of the clergy
The patients objectively reasonable expectatiahgonfidentiality from the medi (1) DEFINITIONS. As used in this section:
cal provider are the proper gauge of the privilege. Stdtecke,177 Ws. 2d 590 « " F : ;
502N.W.2d 891(Ct. App. 1993) @ A member of the clcg;y_ is a ministey priest, ra_bbl_p_r
Whena patient medical condition is at issue the patient-client privilege givedthersimilar functionary of a religious ganization, or an individ
way. Wikrent v Toys “R” Us,179 Ws. 2d 297507 N.W2d 130(Ct. App. 1993).  ual reasonably believed so to be by the person consulting the indi
Ex parte contacts between several treating physicians after the commencemepi@{fjal.
litigation did not violate this section. This section applies only to judicial proceedings . . - . s .
andplaces restrictions on lawyers, not physicians. Limited ex parte contacts betweer(D) A communication is “confidential” if made privately and
defensecounsel and plainfifs physicians are permissible, but ex parte discovery i§ot intended for further disclosure except to other persoesent
not. Steinbeg v. Jensen194 Ws. 2d 440534 N.W2d 361(1995). in. furtherance of the purpose of the co?nmunicatign P
Thereis no general exception to privileged status for communications gather]gd purp o
from incarcerated persons. Statdoseph P200 Ws. 2d 227546 N.W2d 494(Ct. (2) GENERAL RULE OF PRIVILEGE. A person has a privilege to
Apé)étlr?'?ﬁ)'a sex ofender commitment and discha hearings under ch. 8860 refuseto disclose and to prevent another from disclosingrei-
initi X i i i u . : ot :
“proceedingdor hospitalization” within the exception to the privilege under sub. ( ential communlcatlon byhe person to a member of the.g!'em
(a). State vZanelli,212 Ws. 2d 358569 N.W2d 301(Ct. App. 1997). he membets professional character as a spiritual adviser
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(3) WHo MAY CLAIM THE PRIVILEGE. The privilege may be communicatiorhas been disclosed to those wimuld have cause
claimedby the person, by the perssiguardian or conservatar to resent the communication by a holder of the privilege or by the
by the persors personal representative if the person is deceasigdormer’sown action, or if the informer appears as a witness for
The member of the clgy may claim the privilege on behalf of thethe federal government or a state or subdivision thereof.
person. The member of the clgy’s authority so to do is presumed () Testimonyon merits. If it appears from the evidence in the
in the absence of evidence to the contrary caseor from other showing by a party that an informer may be able

A out-of-court disclogure by a pries hat s defenant would lead polic to JEsdI1VE testimony necessary to a fair determination of the issue of
victim’s grave was not privileged under this section. Stakauwmkel, 137 Ws. 2d S”t. O'f 'nnOP{?nce Ina C“mmal case or of a matesisiie on the
172, 404 N.W2d 69(Ct. App. 1987). meritsin a civil case to which the federal government or a state or
ShouldClemy Hold the Priest-Penitent Privilege? Mazza. 82 MLR 171 (1998% hdivisionthereof is a partyand the federal government or a
stateor subdivision thereof invokes the privilege, the judge shall

905.065 Honesty testing devices. (1) DEFINITION. In this Z%ii/e the federal government or a state or subdivision thereof an

section,*honesty testing device” means a polygraph, voice str
analysis,psychological stress evaluator or any other similar t etherthe informer can, in fact, supply that testimonyhe

purportingto test honesty - showingwill ordinarily be in the form of didavits but the judge
(2) GENERALRULE OF THEPRIVILEGE. A person has a privilege may direct that testimony be taken if the judge finds that the matter
to refuse to disclosand to prevent another from disclosing ankannotbe resolved satisfactorilypon afidavit. If the judge finds
oral or written communications during or any results of afhaithere is a reasonable probability that the informer can give the
examinationusing an honesty testingvice in which the person estimony,and the federal government or a state or subdivision
wasthe test subject. thereofelects not to disclose the inforrteidentity the judge on
(3) WHOMAY CLAIM PRIVILEGE. The privilege may be claimed motion of the defendant in a criminal case shall dismiss the
by the person, by the perssrguardian or conservator or by thechargeso which the testimony woulkklate, and the judge may
person’spersonal representative, if the person is deceased. do so on the judge’own motion. In civil caseshe judge may
(4) ExcepTioN. There isno privilege under this section if theremakean order that justice requires. Evidence submitted to the
is a valid and voluntary written agreement between the test subjadpe shall be sealed and preserved&omade available to the
andthe person administering the test. appellatecourt in the event of an appeal, and the contents shall not
History: 1979 c. 319 otherwisebe revealed without consenttbe federal government,

- distinction exists between an inquiry into the taking of a polygraph and 3tateor subdivision thereof. All counsel and parties shall be per
inquiry intoits results. An dér to take a polygraph is relevant to an assessment Qi

anofferor's credibility State vWofford, 202 Ws. 2d 524551 N.w2d 46(Ct. App.  Mittedto be present &very stage of proceedings under this subdi
1996). vision except a showing in cameravettich no counsel or party
shallbe permitted to be present.

(c) Legality of obtaining evidencelf information from an
informer is reliedupon to establish the legality of the means by
which evidence was obtained and the judge is not satisfied that the
informationwas receivedrom an informer reasonably believed

905.08 Trade secrets. A person has a privilege, which mayl© P reliable or credible, the judge may require the identity of the
be claimed by the person or the persoagent or employe& informerto be disclosed. The judge shall on request of the federal
refuseto disclose and to prevent other persons from disdosin%gvernmentstate or subdivision thereof, direct that dheclosure
trade secret as defined inl84.90 (1) (c)owned by the person, ! emade in camera. All counsel and parties concerned with the
if the allowance of the privilege will not tend to conceal fraud &SU€of legality shallbe permitted to be present at every stage of
otherwisework injustice. When disclosure is directed, the judg@ioceedingsunder this subdivisioexcept a disclosure in camera
shalltake such protective measure as the interests of the holde}lg¥hich nocounsel or party shall be permitted to be present. If

the privilege and of the parties and the furtherance of justice migizclosureof theidentity of the informer is made in camera, the
require. recordthereof shall be sealed and preserved to be mzalmable
History: Sup. Ct. Order59 Ws. 2d R1, R140 (1973)985 a. 236 to the appellate court in trevent of an appeal, and the contents
shallnot otherwise be revealed without consent of the appropriate
905.09 Law enforcement records. The federal govern federalgovernment, state or subdivision thereof.
mentor a state or a subdivision thereof has a privilege to refuse tbistory: Sup. Ct. Order59 Wss. 2d R1, R143 (1973),991 a. 32
i i i i Thetrial judge incorrectly applied the test of whetheirdarmer's testimony was
?T:Z(r::to sue;n\étseztslg;zggy I ILgsfhfg?(;gnr;da(/(z\tﬁ ;Elsefgr l;v\)lv ?Qfgregrg essaryo a fair trial. State.\Outlaw 108 Ws. 2d 1.2, 321 N.W2d 145(1982).
purp p . y . p eapplication of the informer privilege ttmmunications tending to identify the
otherthan the federal government, a stateubdivision thereof. informerand consideration by the trial court under sub. (3) (c) of such privileged
The privilege may be claimed by an appropriate representativeinformationin determining reasonable suspicion for an investigaiéveure is dis

N iai cussed. State Gordon,159 Ws. 2d 335464 NW 91 (Ct. App. 1990).
thgi];?gf raslugogteg:gzggb\[? 25(5621(13 g; fz ?llgk;g)IVISIon thereof. Wherethe defendant knew an informanidentity but sought to put tireformants

role as an informant before thery to support his defense that the informant actually
. i committedthe crime, the judge erred in not permitting the jury to hear the evidence.
905.10 Identity of informer . (1) RULE OF PRIVILEGE. The Statev. Gerard,180 Ws. 2d 327509 N.W2d 112 (Ct. App. 1993).

federalgovernment or a state or subdivision thelead a privi Thestate is the holder of the privilege; disclosure by an infdsnag¢torney is not
f f i : ~khythe informets own action”. Theprivilege does not die with the informestate

legeto refuse to disclose the identity of a person who has furnishieth o 194 ws. 2d 502535 N.w2d 904(Ct. App. 1995).

information relating to or assisting &m investigation of a possible

violation of law to a law enforcementfafer or membeof alegis go5.11  Waiver of privilege by voluntary disclosure. A

lative committee or its sthEonducting an investigation. personupon whom this chapter confers a privilege agalissio

(2) WHo may cLam. The privilege may be claimed by ansureof the confidential matter or communication waives the privi
appropriaterepresentative of thiederal government, regardlesgegeif the person or his or her predecessdhrile holder of the
of whether the information was furnished to aifcef of the gov  privilege, voluntarily discloses or consentsdsclosure of any
ernmentor of a state or subdivision theredthe privilege may be significantpart of the matter or communication. This sectioas
claimedby an appropriate representative of a statibdivision notapply if the disclosure is itself a privileged communication.
if the information was furnished to arfioér thereof. History:  Sup. Ct. Ordei59 Ws. 2d R1, R150 (1973):987 a. 355Sup. Ct. Order

(3) ExcepTions. (a) Voluntary disclosug; informer awitness. NO-93-03179 Ws. 2d xv (1993). o
No privilege exists under this rule if the identity of the inform% Testimonyof an accomplice who waived her privilege is admissible even though

.\ X ” . . hehad not been tried or granted immunitgtate vWells, 51 Wis. 2d 477 187
or the informets interestin the subject matter of the inforn'®er N.w.2d328

portunity to show in camera factelevant to determining

905.07 Political vote. Every persoinas a privilege to refuse

to disclosethe tenor of the pers@ote at a political election con

ductedby secret ballot unless the vote was cast illegally
History: Sup. Ct. Order59 Ws. 2d R1, R139 (1973%991 a. 32
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A litigant's request to see his or her file that is in the possession of current or forméFhe prohibition against allowing comments on or drawing an inferiooea 3rd—
counseldoes not waive the attorney—client and work product privileges and allquarty witnesss refusal to testify on 5th amendment grounds does not deny a criminal
otherparties to the litigation discovery of those files. @wardt v Redlin,196 Ws.  defendant'sonstitutional right to equal protection. Statéleft, 185 Ws. 2d 289
2d 342 538 N.w2d 581(Ct. App. 1995). 517 N.W2d 494(1994).

905.12 Privileged matter disclosed under compulsion ~ 905.14 Privilege in crime victim compensation  pro-

or without opportunity to claim privilege. Evidence ofa  ceedings. (1) Except as provided isub.(2), no privilege under
statemenbr other disclosure of privileged matter is not admissihis chapter exists regarding communications or records relevant
ble against the holder dhe privilege if the disclosure was (a)t0 n issue of thehysical, mental or emotional condition of the
compellederroneously or (b) made without opportunity to clain§/@imantor victim in a proceeding under &9in which that con

the privilege. dition is an element.
History: Sup. Ct. Order59 Wis. 2d R1, R151 (1973). (2) Thelawyer—client privilege applies in a proceedimyer
ch.949,
905.13 Comment upon or inference from claim of privi - History: 1979 c. 189

lege; instruction. (1) COMMENT ORINFERENCENOT PERMITTED.
The claim of a privilege, whether in the present proceeding

upona prior occasionis not a proper subject of comment byJUdgservices,the department of workforce development or a county

orcounsel. No inference may be drawn therefrom, . departmentinder s46.21546.220r46.23or a membeof a gov

(2) CLAIMING PRIVILEGEWITHOUT KNOWLEDGEOFJURY. INjUry  arninghody of a federally recognized Americkmtian tribe who
casesprocegdlngs shall b(_e conduct_ed, to the extent _practlcat? uthorized by federal law to have access to or awareness of the
soas to facilitate the making of claims of privilege witht#  feqeraltax return information ofinother in the performance of
knowledgeof the jury dutiesunder s49.190r 49.450r 7 USC 201 to 2049may claim

(3) Jury InsTRUCTION. Upon request, any party against whonprivilege to refuse tadisclose the information and the source or
thejury might draw an adverse inference from a claim of privilegaethodby which he or she received or otherwise became aware
is entitled to an instruction that no inference may be drawn-thetg the information.

from. (2) An employee or member specified in sgb) may not
(4) APPLICATION; SELF-INCRIMINATION. Subsectiongl) to (3)  waivethe right to privilege under sufl) or disclose federal tax
do not apply in a civil case with respect to the privilege againgturninformation or the source of that information exceptras
self-incrimination. vided by federal law
History: Sup. Ct. Order59 Ws. 2d R1, R153 (1973):981 c. 390 History: 1989 a. 311995 a. 2%s.7225 9126 (19)9130 (4) 1997 a. 3

905.15 Privilege in use of federal tax return informa -
Hon. (1) An employee of the department lnéalth and family
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