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MISCELLANEOUS 895.03

CHAPTER 895
MISCELLANEOUS GENERAL PROVISIONS

895.01 Whatactions survive; actions not to abate. 895.47
895.02 Measure of damages against personal representative.
895.03 Recovery for death by wrongful act. 895.48

895.031 Recovery from estate of wrongdoer
895.035 Parental liability for acts of minor child. 895.481
895.037 Abortions on or for a minor without parental consent or judicial waiver 895.482
895.038 Partial-birth abortions; liability 895.483
895.04 Plaintiff in wrongful death action.

895.045 Contributory negligence.

895.048 Recovery by auto or motorboat owner limited.

895.05 Damages in actions for libel.

895.052 Defamation by radio and television.

895.055 Gaming contracts void.

895.056 Recovery of money wagered.

895.057 Action against judicial dicer for loss caused by misconduct.

895.485

895.486
895.487
895.49
895.495
895.50

895.06 Recovery of divisible personalty 895.505
895.10 Tobacco product agreement. 895.51
895.11 Payments under the tobacco settlement agreement. 895.515
895.14 Tenders of money and property 895.517
895.20 Legal holidays. 895.52
895.22 Wisconsin family month, week and Sunday 895.525

895.23 Indian Rights Day 895.527

895.28 Remedies not mged. 895.53
895.33 Limitation of suretys liability. 895.54
895.34 Renewal of sureties upon becoming iffisignt and efiects thereof. 895.55
895.345 Justification of individual sureties. 895.555

895.346 Bail, deposit in lieu of bond.

895.35 Expenses in actions against municipal and otHerers.
895.36 Process againstfafer.

895.37 Abrogation of defenses.

895.375 Abrogation of defense that contract was champertous. 895.65
895.38 Surety how dischaged. 895.67
895.41 Employees cash bonds to be held in trust; duty of employer; penalty 895.70
895.42 Depositof undistributed money and property by administrators and othe®95.73
895.43 Intentionalkilling by beneficiary of contract. 895.75
895.435 Intentional killing by beneficiary of certain death benefits.

895.437 Use of lodging establishments. 895.76
895.44 Exemptionfrom civil liability for furnishing safetynspection or advisory 895.77

895.56

895.57
895.58

Indemnificationof the Wsconsin State Agencies Building Corporation
andthe Wisconsin State Public Building Corporation.

Civil liability exemption; emegency care, athletic events health chez
ardoussubstances and information concerning paternity

Civil liability exemption; equine activities.

Civil liability exemption; ski patrol members.

Civil liability exemption; regional and local engency response teams
andtheir sponsoring agencies.

Civil liability exemption; agencies, foster parents, treatment foster parents
andfamily—operated group home parents.

Civil immunity exemption; reports of insurance fraud.

Civil liability exemption; employment references.

Certain agreements to limit or eliminate tort liability void.

Safety devices on farm equipment, ordinary negligence.

Right of privacy

Disposal of records containing personal information.

Liability exemption: food donation, sale or distribution.

Liability exemption; equipment or technology donation.

Liability exemption: solid waste donation or sale.

Recreational activities; limitation of property owners’ liability

Participation in recreational activities.

Sport shooting range activities.

Liability exemption; tests for intoxication.

Liability exemption; notification of release.

Liability exemption; oil dischaye control.

Liability exemption; anhydrous ammonia.

Liability exemption; handling of petroleum-contaminaged under con
tractwith the department of transportation.

Damages and immunity; unauthorized release of animals.

Liability exemption; use of special waste under public works contracts.

Government employer retaliation prohibited.

Domestic abuse services; prohibited disclosures.

Sexual exploitation by a therapist.

Service representatives.

Physicalinjury, emotional distress, loss or damagdesefi by members
of certain groups.

Limits on recovery by prisoners.

Injury caused by criminal gang activity

services. 895.79 Damage to certain machines.
895.46 State and political subdivisions thereof to pay judgments taken against 85.80 Property damage or loss.
ficers. 895.85 Punitive damages.

895.01 What actions survive; actions not to abate. (2) An action does not abate by the occurrence of any event if
(1) In addition to the causes of action that survive at commagn latve cause of action survives or continues.
all of the f0||owing also survive: History: Sup. CtOrder 67 Wis. 2d 585760 (1975), 7711977 c. 1761987 a.

c f . d . . 399 1993 a. 4811999 a. 85
(a) Causes of action to determine paternity Punitivedamages incident to damages for the pain arfiersig of a decedent may

(b) Causes of action for thecovery of personal property orbe awarded to the estateaifden vFord Motor Co97 Wis. 2d 260294 N.W2d 437
the unlawful WItthId_mg or conversion of personal property A paternity action may not be brought against a deceased putative Reltemity
(c) Causes of action for the recovery of the possession of refal. L. B.140 Ws. 2d 400411 N.W.2d 144(Ct. App. 1987).

i H H A claim forloss of enjoyment of life caused by professional negligence of mental
gzzg{gﬁnd for the unlawful WItthldmg of the possession of r(:'\"ﬁllealthprofessionals survived the death of the alleged victim. Sawyéidelfort,

227Wis. 2d 124595 N.W2d 423(1999).
(d) Causes of action for assault and battery A survival claim accrues when, with reasonable diligence, the decedent should
(e) Causes of action for false imprisonment.

havediscovered the claim, but no later than the date of death. Estate of Médaill v
(f) Causes of action for invasion of privacy

rick, 231 Wis. 2d 546605 N.W2d 645(Ct. App. 1999).
Actionsunder ss. 551.41 and 551.59 survive the defetie wrongdoer Continer
(g) Causes of action fonaolation of s.968.31 (2m)or other
damageto the person.

tal Assurance Co..\American Bankshares Cor83 F Supp. 1751980).
(h) Causes of action for all damage done to the propgttis
or interests of another

895.02 Measure of damages against personal repre -
sentative. When any action described in895.01 (1)shallbe
prosecutedo judgment against theersonal representative, the
; ; ; plaintiff shall be entitled to recover only for the value ofgheds

(!) Causes of acyon for goods taken and carried away taken,including any unjust enrichment of the defendant, ottfer

(i) Causes of action for damages done to real or pemstade. ,magemctually sustained, without any vindictive or exemplary
(k) Equitable actions to set aside conveyances of real estajg@mageor damages for alleged outragette feelings of the in
(L) Equitable actions to compel a reconveyance of real estéteed party

(m) Equitable actions to quiet the title to real estate. History: Sup. Ct. Ordei67 Ws. 2d 585 784 (1975):1977 c. 1762001 a. 102

(n) Equitableactions for specific performance of contracts regg5.03  Recovery for death by wrongful act. ~ Whenever
lating to real estate. thedeath of a person shall be caused by a wrongful act, neglect or
(o) Causes of action for wrongful death, which skalivive defaultand the act, neglect or default is sastwould, if death had
the death of the wrongdoer whether or tite death of the wrorng not ensued, have entitled the party injured to maintain an action
doeroccurred before or after the death of the injured person. andrecover damages in respect thereof, then and in every such
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casethe person who would have been liable, if death had Rot eble, but no later than one year after the expiration aleferred
sued,shall be liable to aaction for damages notwithstanding thgrosecutionagreement, consent decree, dispositional ooder
deathof the person injured; provided, that such action shall Bentencer any extension of the consent decree, dispositional or
broughtfor a death caused in this state. deror sentence. A judgment rendered under this paragi@gsh
A complaintalleging that the defendant shot the plaffgihusband and that the not bar the victim or the victirs’insureror both, from commenc
gg‘\’/‘\’,}'sr_‘gz"ga%grfggﬁ'_\‘;\"gz i‘fg?fé;‘ﬁtate acause of action. Kelybohrhusen, ing another action seeking compensation fromjukenile or the
It is suficient if the death was caused by a wrongful act, neglect, or default in tﬁ@rem‘or both, if the amount of restitution ordered under this

state. It is not necessary that the death occur here.” The statute includes cases dgadifggraphis less than the total amount of damages claimed by the
501345 165 NG 603 165 Nw2d 161197y oo owor cost e vietim or the vietims insurer S

A decedent must have had an actionable claim for damages at the time &drdeath (D) If & _luven”e or a parent with CUSto_dy ofa Juvem!e fa”S_ to
B fectsen o i e maacios non. o e Cebchel oy e 85 ordered by  court assigned to exereise Jurisic
Ii\?é[je, a wrongful death action bgsegd on #tleged mal?)ractice is also barred. Miller ﬁ% under ChSAS a‘.“d935\ a court of C”m'r.‘a' JurISdICtlon. ora .mu
v. Luthet 170 Wis. 2d 429489 N.W2d 651(Ct. App. 1992). nicipal court, if a juvenile or a parent with custodfya juvenile

fails to pay costs as ordered by the court assigned to exercise juris

895.031 Recovery from estate of wrongdoer . If the diction under chs48 and938 or a municipal court, if a juvenile
deathof a person is caused by a wrongful act or omission coffiils to pay a surchge asordered by a court assigned to exercise
mittedin this state that, ifleath had not ensued, would have enurisdictionunder chs48 and938or a court of criminal jurisdic
titled theinjured party to maintain an action and recover damagésn or if it appears likely that the juvenite the parent will not
andthe wrongdoedies prior to the time of the death of the injuregay the forfeiture or surchge as ordered, the representative of the
personthe wrongdoer shall be liabler damages notwithstand publicinterest under £38.09 the agencyas defined in £38.38
ing either death. Any right of action against a deceased wrongd@er(a), supervising the juvenile or the law enforcement agency
underthis section shall be enforced by bringamgaction against thatissued the citation to the juvenile may petition the court as
the deceased wrongddsrpersonal representative. signedto exercise jurisdiction under cl8 and938to order that

History: 1993 a. 4862001 a. 102 theamount of the forfeiture, surclaygror costs unpaid by the juve

nile or parent be entered and docketed as a judgment against the

895.035 Parental liability for acts of minor child. (1)  juvenile and the parent with custody of the juvenile and in favor
(a) In this section, “custody” means either legal custody of a chitd the county or appropriate municipalit petition under this
undera court order under 67.230r 767.24 custody of a child paragraphmay be filed after the expiration of the dispositiaral
undera stipulation under §667.100r actual physical custodyf deror sentence under which the forfeiture, surgbaor costs is
achild. “Custody” does not include legal custpdy defined un  payable but no later than one year after the expiration of the dis
ders.48.02 (12) by an agency or a persother than a child’birth  positional order or sentence or any extension of the dispositional
or adoptive parent. orderor sentence.

(b) In determining which pareiias custody of a child for pur ~ (bm) 1. Before issuing an order under.ayor (b), the court
posesof this section, the court shall consider which parent hadsignedo exercise jurisdiction under ch# and938 shall give
responsibilityfor caring forand supervising the child at the timethe juvenile and the parent notice of the intent to issue the order
the act that caused the injyrgamage or loss occurred. andan opportunity to be heard regarding the ordée court shall

(2) Theparent oparents with custody of a minor child, in anygive the juvenile and the parent an opportunity to present evidence
circumstancesvhere he, she or they may not be liable urider asto the amounof the restitution, forfeiture or surclgar unpaid,
commonlaw, are liablefor damages to propertipr the cost of re  butnot as to the amount tfe restitution, forfeiture or surcugr
pairing or replacing property or removing the marking, drawingriginally ordered. The court shall also give the juvenile and the
writing or etching from property regarding a violation under $arentan opportunity to present evidence as to the reason for the
943.017 for the value of unrecovered stolen property or for pefailure to pay the restitution, forfeiture or surafpaiand the ability
sonalinjury attributableto a willful, malicious or wanton act of the of the juvenile or the parent to pay the restitution, forfeitursusr
child. The parent or parents with custody of their minor child agharge. In consideringhe ability of the juvenile or the parent to
jointly and severally liable with the child for the damages imposg@y the restitution, forfeiture or surclyar, the court may consider
unders.943.51for their childs violation of s943.50Q theassets, as well as the income, of the juvenile or the parent and

(2g) Theparent or parents with custod§ a minor child are May consider the future ability of the juvenile or parent to pay the
liable for the cost of the repair or replacement of, or the remc')’r\]{g%stltutlon,l‘on‘elture or surchae within the time specified in s.
of the etching, marking, drawing or writing from, property dal
agedas the result of a violation of an ordinance that prohibits in 2. In proceedings under this subsection, the court assigned to
tentionaletching or marking, drawing or writing with paint, ink orexercisgurisdiction under ch$18 and938 may take judicial no
other substance othe physical property of another without thdice of any deferred prosecution agreement, consent decree, dis
other’sconsent. positionalorder sentence, extension of a consent decree, disposi

(2m) (a) If a juvenile ora parent with custody of a juveniletional order or sentence or any other finding or order in the records
fails to pay restitution under ©38.245 938.32 938.34 (5) of the juvenile mglntalned by that cour.t or the .munltl:lpal court.
938.343(4), 938.3450r 938.45 (1r) (ajs ordered bw court as 3. In proceedings under thisibsection, the juvenile and the
signedto exercise jurisdiction under ch8 and938, a court of Pparent may retain counsel of their own choosing at their own ex
criminal jurisdiction or a municipal court or as agreed to in-a d@enseput a juvenile or a parent has no right to be represented by
ferred prosecution agreement or ifjipears likely that the juve appointedcounsel in a proceeding under this subsection.
nile or parentill not pay restitution as ordered or agreed to, the (c) The court assigned to exercise jurisdiction under 48is.
victim, the victim’s insurerthe representative of the pubiliter and938 may order thathe juvenile perform community service
estunder s938.090r the agengyas defined in £38.38 (1) (a) work for a public agency or nonprofit charitablganization that
supervising the juvenile may petition the court assigned te exirdesignated by the court in lieu of makirggtitution or paying
cisejurisdiction under chg18 and938to order thathe amount of the forfeiture or surchge. If the parent agrees to perform eom
restitutionunpaid by the juvenile or parent be entered and-doakunity service work in lieu of making restitution or paying the
etedas a judgment againtte juvenile and the parent with custodyorfeiture or surchae, the court may order that the parent per
of the juvenile and in favaof the victim or the victin® insurer  form communityservice work for a public agency or a nonprofit
or both. A petitiorunder this paragraph may be filed after the exharitableorganization that is designated by the co@ammuni
piration of the deferred prosecutiagreement, consent decreety service work may be in lieu of restitutionly if also agreed to
dispositionalorder or sentence under which the restitution is palgy the public agency or nonprofit charitablganization andby

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/courts/50%20Wis.%202d%20337
https://docs.legis.wisconsin.gov/document/courts/184%20N.W.2d%20149
https://docs.legis.wisconsin.gov/document/courts/54%20Wis.%202d%20345
https://docs.legis.wisconsin.gov/document/courts/54%20Wis.%202d%20345
https://docs.legis.wisconsin.gov/document/courts/195%20N.W.2d%20602
https://docs.legis.wisconsin.gov/document/courts/198%20N.W.2d%20161
https://docs.legis.wisconsin.gov/document/courts/170%20Wis.%202d%20429
https://docs.legis.wisconsin.gov/document/courts/489%20N.W.2d%20651
https://docs.legis.wisconsin.gov/document/acts/1993/486
https://docs.legis.wisconsin.gov/document/acts/2001/102
https://docs.legis.wisconsin.gov/document/statutes/2001/767.23
https://docs.legis.wisconsin.gov/document/statutes/2001/767.24
https://docs.legis.wisconsin.gov/document/statutes/2001/767.10
https://docs.legis.wisconsin.gov/document/statutes/2001/48.02(12)
https://docs.legis.wisconsin.gov/document/statutes/2001/943.017
https://docs.legis.wisconsin.gov/document/statutes/2001/943.51
https://docs.legis.wisconsin.gov/document/statutes/2001/943.50
https://docs.legis.wisconsin.gov/document/statutes/2001/938.245
https://docs.legis.wisconsin.gov/document/statutes/2001/938.32
https://docs.legis.wisconsin.gov/document/statutes/2001/938.34(5)
https://docs.legis.wisconsin.gov/document/statutes/2001/938.343(4)
https://docs.legis.wisconsin.gov/document/statutes/2001/938.345
https://docs.legis.wisconsin.gov/document/statutes/2001/938.45(1r)(a)
https://docs.legis.wisconsin.gov/document/statutes/2001/ch.%2048
https://docs.legis.wisconsin.gov/document/statutes/2001/ch.%20938
https://docs.legis.wisconsin.gov/document/statutes/2001/938.09
https://docs.legis.wisconsin.gov/document/statutes/2001/938.38(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/2001/ch.%2048
https://docs.legis.wisconsin.gov/document/statutes/2001/ch.%20938
https://docs.legis.wisconsin.gov/document/statutes/2001/ch.%2048
https://docs.legis.wisconsin.gov/document/statutes/2001/ch.%20938
https://docs.legis.wisconsin.gov/document/statutes/2001/ch.%2048
https://docs.legis.wisconsin.gov/document/statutes/2001/ch.%20938
https://docs.legis.wisconsin.gov/document/statutes/2001/ch.%2048
https://docs.legis.wisconsin.gov/document/statutes/2001/ch.%20938
https://docs.legis.wisconsin.gov/document/statutes/2001/938.09
https://docs.legis.wisconsin.gov/document/statutes/2001/938.38(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/2001/938.38(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/2001/ch.%2048
https://docs.legis.wisconsin.gov/document/statutes/2001/ch.%20938
https://docs.legis.wisconsin.gov/document/statutes/2001/895.035(2m)(a)
https://docs.legis.wisconsin.gov/document/statutes/2001/895.035(2m)(b)
https://docs.legis.wisconsin.gov/document/statutes/2001/ch.%2048
https://docs.legis.wisconsin.gov/document/statutes/2001/ch.%20938
https://docs.legis.wisconsin.gov/document/statutes/2001/893.40
https://docs.legis.wisconsin.gov/document/statutes/2001/ch.%2048
https://docs.legis.wisconsin.gov/document/statutes/2001/ch.%20938
https://docs.legis.wisconsin.gov/document/statutes/2001/ch.%2048
https://docs.legis.wisconsin.gov/document/statutes/2001/ch.%20938

3 Updated 01-02Wis. Stats. Database MISCELLANEOUS 895.038

the person to whom restitution is owed. The court may utilize any (7) This section does notfett or limit any liability of a parent
availableresources, including any community service work prainders.167.10 (7)or 343.15 (2)
gram,in ordering the juvenile or parent to perform communit YHSI%NJZ%'Z %3?3522- 3%:95387 a-3571993 a. 711995 a. 2477, 262, 352, 1997 a.
servicework. The number of hours of community service work": ;> 5 239,252 a.932

. . L This sectionimposes absolute liability on parents once all elements have been es
requiredmay notexceed the number d_etermmed by dividing th@piished. Accordingly the defense of contributory negligence is unavailable to par
amountowed on the restitution, forfeiture or surajrby the ents. First Bank Southeast Bentkowski,138 Ws. 2d 283405 N.w2d 764(Ct.
minimum wage established under d@4for adults in nonagricul Ap:ﬁ%‘zftz)ﬁnder s. 895.035 (4) is a complete course of conduct. What distinguishes
ture, nontipped employment. The court shall ensbiaethe juve , gingie act from multiplacts is whether: 1) a igient period of ime separates the
nile or parent is provided with a written statement of the terms @hduct 2) the conduct occurred at separate locations, and 3) there is a digénct dif

the Community service order and that the Community service orciggein the nature of the conduct. In cases of improper sexual contact, tnegary
not make an individual damage determination for each act. N.E.Strigel,208

is monitored. Wis. 2d 1, 559 N.W2d 256(1997).

(3) An adjudication undes.938.1830r 938.34that the juve This section does not apply to placement agencies or foster parents. .6Bektty
nile Vi0|at-ed a civil Ia\-N or ordinance, is delinquenn’min need The constitutional validity of parental liability statute®©'Connor 55 MLR 584
of p.rotect.lon and SQI’VICGS unde938.13 (12’) based. On. [.)I’.OOf that NOTE: See also the ngtes 'E)o s. 343.15, fgyr patal responsib[ility for minor
the juvenile committedhe act, subject to its admissibility underyivers.
$.904.1Q shall, in an action under suth), stop a juvenile parent
or parents from denying that the juvenile committed the act thg85.037 Abortions on or for a minor without  parental

resultedin the injury damage or loss. consent or judicial waiver. (1) DerFiNITIONS. In this section:
(4) Exceptfor recovery under sulpda)or for retail theft under (a) “Abortion” has the meaning given in48.375 (2) (a)
$.943.5] the maximum recovery under tisisctionfrom any par (c) “Emancipated minorhas the meaning given in48.375

entor parents may not exceed the amount spedified799.01 ) (e)

(1) (d) for damages resulting from any one efc juvenile in adeli (2) PENALTIES. () Any person who, in violation of48.375
tion to taxable costs and disbursemensl reasonable attorney ) “inventionally performs or induces an abortion on or for a minor
fees,as determined by the court. If 2 or more juveniles in the ¢ hgm the person knows or has reason to know is not an emanci

tody of the same parent or parents commit the same act the Eﬁ?ﬂ dminor may be required to forfeit not more than $10,000.
recoveryunder this section mayot exceed the amount specifie (b) Any person who intentionally violates48.375 (7) (epr

in s.799.01 (1) (d)in addition to taxable costs and disbursemen ; -
The maximum recovery fromany parent or parents for retail theﬁt§09.105(12) may be required to forfeit not more than $10,000.

by their minor child is established unde©43.51 (3) CiviL ReMEDIES. (@) A person who intentionally violates
(42) (2) The maximum recovery under this section dy s.48.375 (4)s liable to the minor on or for whom the abortion was

. ) performedor induced and to the minerparent, guardian and le
schoolboard or a governing boay a private school from any par g cystodian for damages arising out of the performance-or in
ent or parents with custody of a minor child may eateed ‘fl cemenbf the abortion includindput not limited to, damages
$20,000for damages resulting from any one act of the minor ch é]r personal injury and emotional and psychological distress.
in addlftlon to taxable costs ancri]dlsburs?mentkreasonable-at b) If a person who has beawarded damages under [faj
torneyfees, as determined by the court, for damages caused t esby clear and convincing evidence that thalation of s.

schoolboard or the governing body of a private school by any B8 3754) was willful, wanton or reckless, that person shall also
thefollowing actions of the minor child: be entitled to punitive damages

1. An act or threat that endangers the propbegith or safety oy A conviction under sulf2) (a)is not a condition precedent

of personsat the school or under the supervision of a school O : s ; ; ;
thority or that damages the property of a school board or the é% bringing an action, obtaining a judgmentofiecting that judg

erningbody of a private school and that results in a substantial (ﬁrier:jtur';der this su: section. d d b
ruption of a school day or a school activity (d) A person who recovers damages under(pgor (b) may

2. An act resulting in a violation 0f 843.01 943.02 943.03 ?rllz(;r;fgr\]/ eggﬁ?ﬁsigfdﬁgog‘f X (f)ie(slf)ncurred in connection with

943.05 943.060r 947.015

(b) Inaddition to other recoverable damages, damages ungg,
par.(a) may include the cost to the school board or the governing S L .
body of a private school in loss of instructional time directly re__ () Nothing in this subsection limits the common law rights of
sulting from the action of the minor child under péa). parentsguardians, legal custodians and minors.

() If 2 or more minor children in the custody of the same pay (4). CONFIDENTIALITY. The identity of a minor who is the sub

entor parents are involved in the same action under@mathe JECt of an action under this section and the identity of the rainor
total rgcovery may not exceed $20,000, in additioga;)g taxal;%irems’guard'an and legalustodian shall be kept confidential

costs,disbursements angasonable attorney fees, as determin d may not be disclosed, except to the court, the parties, their
by the (I:ouL:t y 1ees, INbunselwitnesses and other persons approved by the court. Al

) ) o ) paperdiled in and all records of a court relating to an action under
(d) If an insurance policy does not explicitly provide coverageis section shall identify theninor as “Jane Doe” and shall identi

for actions under pafa), the issuer of that policy is not liable forfy her parents, guardian and legal custodian by initials oklly

the damages resulting from those actions. hearingsrelating to an action under this section shall be held in
(5) This section does not limthe amount of damages recoverchamberainless the minor demands a hearing in open court and

able by an action against a child or children except #rat herparents, guardian or legal custodian do not object. If a public

amountso recovered shall be reduced and apportioned by ttaringis not held, only the parties, their counsel, witnesses

amountreceived from the parent or parents under this sectionother persons requestby the court, or requested by a party and
(6) Any recovery of restitution under this section shall be r@%ﬂﬁ&?‘{’gﬁ@ezﬁgum may be present.

ducedby the amount recovered as restitution for the same act u SR : L :

ders.938.245 938.32 938.34 (5)938.343 (4)0r938.45 (11) ()  resirctions on aborton a6 pérmissibio, PIamed PArenAGHAHE05 U5, 535

Any recovery of a forfeiture under this section shalreduced by 120L. Ed. 2d 6741992).

the amount recovered as a forfeiture for the same act under s. ) ) ) S )

938.34(8), 938.343 (2)0r938.45 (1r) (b) Any recovery of a sur 895.038 Partial-birth abortions; liability . (1) In this see

chargeunder this section shall be reduced by the amount rec&@n:

eredas a surchge under s938.34 (8d) (a) “Child” has the meaning given in$40.16 (1) (a)

e) A contract is not a defense to an action under this subsec
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(b) “Partial-birth abortion” has the meaning given i840.16 (4) Judgmenfor damages for pecuniary injury from wrongful
(1) (b). deathmay be awarded to any person entitled to bring a wrongful

(2) (a) Except as provided in péb), any of the following per deathaction. Additional damages not to exceed $500,000 per oc
sonshas a claim foappropriate relief against a person who-pegurrencein the case ok deceased minoor $350,000 per occur
forms a partial-birth abortion: rencein the case of a deceased adult, for loss of societg@md

1. If the person on whom a partial—birth abortion was pePanionshipmay be awarded to trepouse, children or parents of
formedwas apminqrthe [;IZ\rent of ?he Iminolr 'on was p thedeceased, or to the siblingkthe deceased, if the siblings were

2. The father of the child aborted by the partial-birth abortioﬂq."zg)r Slzfitt;r:eept(ier:]sir(l);Iﬂr]:p?::;:iative brings the actiorp .
unc(ibe)rpgrpg)s i? gﬁg%ﬁl?ﬁ g ;&%ﬁ%ég;ﬁ]goes not have a claim al representative may also recover the reasonable costdi€al

. expensesfuneral expenses, including the reasonable cost of

1. The person consented to performance of the partial-bigémeterylot, grave marker and caretbk lot. If a relative brings
abortion. theaction, the relative may recover such medical expefises,

2. The pregnancy of the woman on whom the partial-birthl expenses, including the cost of a cemetery lot, grave marker and
abortionwas performed was thiesult of a sexual assault in viola care of the lot, on behalf of himself or herself or of any person who
tion of 5.940.225944.06 948.02 948.025948.060r 948.09that haspaid or assumed liability for such expenses.

wascommitted by the person. (6) Wherethe wrongful death of a person creates a cause of ac
(3) The relief available under sug®) shall include all of the tion in favor of the decedestestateand also a cause of action in
following: favor of a spouse or relatives as provided in this section, such

spouseor relatives may waive and satisfy the estatause of ac

damagesirising out of the performance of the partial-bator tion in connfectiqn wit][] ﬁr as part of s?ttl'ement and digeha
tion, including damages for personal injury and emotional artigecause of action of the spouse orre atives. )
psychologicaldistress. (7) Damagesfound by a juryin excess of the maximum
(b) Exemplary damages equal to 3 times the cost of the am%yountspeuﬂedm sub.(4) shall be reduced by the court to such
birth aborti r? y ges eq Pallifiaximum. The aggregate of the damages covered by $dps.
aboruon. , , _ and(5) shall be diminished under&95.045if the deceased or per
(4) Subsection(2) applies even if the mother of the childsonentitled to recover is found negligent.
aborted by the partial-birth abortion consented to the perforHistory: 1971 c. 59Sup. Ct. Orde67 Wis. 2d 585784 (1975)1975 c. 94.91
manceof the partial-birth abortion. (3); 1975 c. 166199, 287, 421, 422, 1979 c. 1661983 a. 3151985 a. 1301989a.
History: 19972 219 307 1991 a. 3081997 a. 89290
This section can be applied in a constitutional manner if it is limited to the-proce Statutoryincreases in damage limitations recoverable in wrongful death actions
duresspecified by the state in itsgaments to the court. Application of the statuteconstitutechanges in substantive rights and not mere remedial changes. Bradley v
beyond that specified is enjoined. Hope Clini®yan,195 F3d 857(1999). Knutson,62 Wis. 2d 432215 N.W2d 369(1974). . .
A parent may maintain an action for loss of aid, comfort, so@atycompanion
TP . . shipof an injured minor child on the condition that the parents’ cause of action-is com
895.04 Plaintiff in wrongful death action. (1) An action  pinedwith that of the child for the chils’personal injuriesShockley vPriet 66 Wis.
for wrongful death may be brought the personal representative2d 394 225 N.w2d 495(1975).

of the deceased person or by the person to whom the ameunt re an action for wrongful death by 2 children of the deceased, the [aifatiure

covered belonas to join 3 other siblings who would otherwise have been indispensable parties was not
gs. . . . fataltothe courts subject matter jurisdiction becauskdafvits submitted to the trial

(2) If the deceased leaves surviving a spoarsé,minor chil  courtindicated that the 3 siblings weueavailable. Kochel.\Hartford Accident &

drenunder 18 years of age with whose support the deceased W‘é%jﬂggi’niﬂffn‘é‘fr-sﬁ4(025;Zﬁga’\r‘]-s"“fﬂszi’ni?ﬁf?rilﬂowm dgment. Colins.y
legally chaged, the court before whom the action is pending, %@,82 Wis. 2d 376263 N.\W2d 158(1978). : )

if no action is pe_n_d_ing, any court of record, in_ recog_nition of thernetrial court in a wrongful death action should inform the jury of statuimiga-
duty andresponsibility of a parent to support minor children, shalbnson recoveryif any. Peot vFerraro83 Ws. 2d 727266 N.W2d 586(1978).
determinethe amount, if anyto be set aside for the protection of A posthumous illegitimate child may not maintain an action for the wrongful death

f ; f ; of the putative fatherRobinson vKolstad,84 Ws. 2d 579267 N.W2d 886(1978).
such children after considering thege of such children, the This section does not require that proceeds be equally divided bepaesnts.

amountinvolved, the capacity and integrity of the survivingeitleyv. Keithley, 95 Wis. 2d 136289 N.w2d 368(Ct. App. 1980).

spouseand any other faCt-‘_F information it may have or receive, Ppunitivedamages are not recoverable incident to damages for wrongful death.
andsuch amount may be impressed by creaticem appropriate Wangenv. Ford Motor Co97 Ws. 2d 260294 N.W2d 437(1980).

lien in favor of such children or otherwise protected as ctiurp This section does not permit.an estate to recunre'_rts own behalf, damages for
stances may warrant, but such amount shalbedn excess of ﬁ_e\,\(}i_gfﬁd6%n&8§%’h'aw loss. s vRegent Properties, Ltt18 Ws. 2d 225346
50% of the net amount received after deduction of costs of €ollecCif a deceders negligence was greater than any individual tortféaser895.045
tion. If there are no such surviving minor children, the amount rigarsrecovery under s. 895.04 (7). DelvauXanden Langenbgr130 Ws. 2d 464
coveredshall belong and be paid to the spouse of the deCeasea?ﬂ:slc\)lﬁzsdegjii(rigjr%ér sub. (4) for loss of society and companionship is additional
no spousesurvives, to the deceasedineal heirs as determined by s common law claim for loss of consortiyprior to the death of the deceased.
s.852.03 if no linealheirs survive, to the deceasetirothers and Kottkav. PPG Industries, Ind.30 Ws. 2d 499388 N.W2d 160(1986).

sisters. If any such relative dies before judgment in the action, theA person who “feloniously and intentionally” kills his her spouse is not a surviv

relativenext in order shall be entitled to recover for the wrongflgl[?ei%o;rfﬁ/fggﬁ‘;ﬁ’ﬁ:glzgfvs\gb'2(5)1'5‘5%‘2;5;r,\e‘mv\?gdaa%’:fggg)ease" the decedent.

death. A su_rV|V|ng nonre5|d¢_ant ahen spou_se and minor Ch'l_dren“Pecuniaryinjury” under sub. (4) includes the loss of any benefit, including social
shallbe entitled to the benefits of this section. In cases subjectdeuritydisability benefits, that a plairftifvould have received from decedent. Estate
$.102.29this subsection shall apply only to the surviving speusedf Holt v. State Farm}51 Ws. 2d 455444 N.W2d 453(Ct. App. 1989).

i ; his section is inapplicable in medical malpractice actions. There is no cause of
interestin the amount recovered. If the amount allocated to agé%i-onin an adult child for the logsf society and companionship of a parent. bzia

child under this subsection is less than $10,0080%.10may be  doszv. Zimeski, 177 Ws. 2d 59501 N.W2d 828(Ct. App. 1993).
applied. Every settlement in wrongful death cases in which theThe damage limitatiorunder sub. (4) is inapplicable to medical malpractice ac
deceasetkaves minor children under 18 years of age shall be ngmn which death resulted. Sub. (2) does not prevent a minor from bringing an ac

. for a loss of companionship when malpractice causes a pateath, including
unlessapproved by a court of record authorized to act hereundienthe decedent is survived by a spouse. Jelinit.\Paul Fire & Casualtys.

(3) If separate actions are brought for the samengful Co.182Ws. 2d 1512 N.W2d 764(1994).

f : Althoughonly one parent was the named insured under an uninsured motorist in
death’thEy shall be consolidated on motion of any pattylless surance policy paying benefits for the wrongful death of the parents’ child, this sec

suchconsolidation is so fefcted that a single judgment mayese  tion requires paymenf the proceeds to both parents. Bruflaudential Property
tered protecting alldefendants and so that satisfaction of sudhCasualty Insurance Co. 2000 W1 @33 Ws. 2d 523608 N.w2d 371

i i i iabili Retroactive increases the statutory damage limits were unconstitutional. -Nei
judgmentshall extinguish all liability for the wrongful death, no ! s
action sl be permitted to proceed except that of the persoffATe"n Nalora Eopery L Casualy e 2000 Wizgg W 242,

representative. Nw2d__ .

(a) If the abortionwas performed in violation of £40.16
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Theremay not be separate recovery for both an estate and its beneficiaries. Batiing the total causal negligence of the remaining parties. GrbiswestSpeed

v. City of Milwaukee,746 F2d 1205(1984). ways,Inc. 81 Ws. 2d 129260 N.W2d 36(1977).
Expandingand limiting damages for pecuniary injury due to wrongful death. Negligenceper se arising out of a breach of a safety statutebmapmpared with
Schoone1972 WBB No. 4. commonlaw negligence. Locicera Interpace CorB3 Wis. 2d 876266 N.w2d
Causeof actionby parents sustained for loss of society and companionship of chftd3(1978).
tortiouslyinjured. 1976 WLR 641. Contributorynegligence, if proved, is a defense in a strict liability case. Austin v
Ford Motor Co.,86 Wis. 2d 628273 N.W2d 233(1979).
895.045 Contributory negligence. (1) COMPARATIVE In a safe place case, comparatiegligence instructions need not direct the jury

. A . to consider the defendasthigher duty of care. BronsBischof, 89 Wis. 2d 80277
NEGLIGENCE. Contributory negligence doest bar recovery in an N.w.2d854(1979).
actionby any person or the perseriegal representative to reeov A motorist injured while fleeing the police was, as matter of fawre negligent
er damages for neg"gence resulting in death or in injury to pergﬁﬁ‘the pursuing dicer. Brunettev. Employers Mutual Liability Insurance Cb07
1S

; : ; .2d 361 320 N.W2d 43(Ct. App. 1982).
or property if that negligence was not greater than the negllgenc%ailureto give the jury an emgency instruction was reversible efrdespite the

of the person agai_ns_t V_Vhom recovery is so_ught, butlanmyages plaintiff’s violation of several safety statutes. When an gy instruction is ap
allowed shall be diminished in the proportion to the amanfnt propriateis discussed. @étfall v Kottke, 110 Ws. 2d 86328 N.W2d 481(1983).
negligenceattributed to the person recovering. The neg"gence of Seatbelt negligence” and “passive negligence” are distinguished. Jury instruc

- . . jgnsregarding seat belts are recommended. A method for apportioning damages in
the plaintiff shall be measured separately against the negllgerig elt negligence cases is adopted. Folegity of West Allis, 113 Ws. 2d 475

of each person found to be causally neglig@ie liability of each 335 N.w2d 824(1983).
personfound to be Causa”geg“gent whose percentage of causal A bus driver who told anltyear—old thahe could not ride the school bus the next

p : 0% i limi ,but did not inform either the school or the chilgarents, was propergund
negligencs less than 51% is limited to the percentage of the togk%liable for injuries sustained by the boy whilding his bicycle to school the next

causalnegligence attributed to that person. A person foutito day. Toeller v Mutual Service Casualty Insurance @5 Wis. 2d 631340 N.w2d
causallynegligentwhose percentage of causal negligence is 519%3(Ct. App. 1983).

ioi i Whena deceders’ negligence igreater than any individual tortfeasrthis sec
or more shalbe jointly and severally liable for the damages alion bars recovery under s. 895.04 (7). Delvawanden Langenbgr130 Ws. 2d

lowed. 464,387 N.W2d 751(1986).
(2) ConcerteDACTION. Notwithstanding sul§l), if 2 or more A negligent tortfeasor has the right to indemnity fronind@ntional joint tortfea

i i i sor. APierringer release of the intentional tortfeasor absolved the negligent tortfea
partlesaCt in accordance with a common schemelan, those sor. Fleming v Threshermes’Mutual Insurance CAd31 Ws. 2d 123388 N.w2d

partiesare jointly and severally liable for all damagesulting 908 (1986).

from that action, except as provided ir885.85 (5) Punitivedamages may not becovered when actual damages are unavailable due
History: 1971 c. 471993 a. 4861995 a. 17 to this section. Uicker v Marcus,142 Ws. 2d 425418 N.W2d 818(1988).
Cross-—reference: See s891.44for conclusive presumption that child under 7. This section is inapplicable to the equitable resolution of a subrogation dispute.
cannotbe guilty of contributory negligence. Ivesv. Coopertools197 Ws. 2d 938541 N.W2d 247(Ct. App. 1995).

Ordinary negligence can beompared with negligence founded upon the safe— Retroactiveapplication of the 1995 amendment of #étion was unconstitution
placestatute, and in making the comparison, a violation of the statute is not to be @Jn Mattheis vPositive Safety Manufacturing Co. 2001 W1 224 Ws. 2d 720628
siderednecessarily as contributing more than the common-law contriboéay -W.2d 842 . A .
gence. It is not prejudicial error not to call attention to thdai#nt standards of care _ 111995 amendment of sub. (1) does not apply to strict product liability actions.
in a safe—place case when appropriate jury instructions are used. Lavalieelv -uchsgruber. Custom Accessories, Inc. 2001 Wi App 824 Ws. 2d 758 628
Development Corpd5 Wis. 2d 340173 N.W2d 196(1970). N.W.2d 833

; ; ; ; ; islati Whenthe plaintif’s negligence was greater than any injstereither the plainfif
ceﬁtdvogg]l?stthgrgaz%ng gf\%i Cgé“fgé&f%e Qe\/g\;llégdeggg(llsge;(lggIS|atlve meter o the plaintif’'s spouse could recoveBpearing vNational Iron Co770 F2d 87
: : : : 1985).

Thereis no distinction betweeactive and passive negligence as to responsibilit§/ Proportioningcomparative negligence—problems of theory and special verdict
for injury or full indemnity to aortfeasor whose negligence was passive. PaChOW'&Z)rmuI’.Jation Aigen 5’33 MLR 2939 9 P y P

v. Milwaukee & SuburbanrnsportCorp.56 Ws. 2d 383202 N.W2d 268(1972). ) L N
Forthe purpose of applying the comparative negligence statute, both the caus%%'éfon.}defeit. t%(():a’\\l/lJEeRtgg(:?omparatlve fault—Rethinking some product liatuifty

actionfor medical expenses afabs of consortium are derivative. The causal negli S. IWerskl, - : .

genceof the injured spouse bawslimits the recovery of the claiming spouse pursuant 1he problem of the insolvent contributdvlyse, 60 MLR 891.

to the termof the statute. White \wunder66 Wis. 2d 563225 N.W2d 442(1975). Punitive damage recovery in products liability cases. Ghiardi and Kiré%er
The contributory negligence of the plaifit§pectator in viewing an auto race wasMLR 1 (1981). . . . . -
not greater than defendants’ negligence as a mafttawv when the plaintifdid not The concepts of “defective condition” and “unreasonably dangerous” in products

realizethat watching from a curve would be more dangerous than sitting in the grah@bility law. Swartz, 66 MLR 280 (1983).
stand,was not aware that tires woulg into the spectator area, there was no warning Seatbelt negligence: The ambivalentidtbnsin rules. McChrystal. 68 MLR 539
of potential dangers, and she was watching thedlasely immediately prior to the (1985).
accident. Kaiser v Cook,67 Wis. 2d 460227 N.W2d 50(1975). Secondcollision law — Wsconsin. Ghiardi. 69 MLR 1 (1985).
Thetrial courts denial of a motion by 2 employee—defendants to direct the jury to Comparative Negligence in¢onsin. Horowitz, WBB Jan. 1981.

considerthe employes negligence iits special verdict, even though the empl&yer  pjaintiff’s failure to wear a safety beltowers, WBB July1985.
lé%?}:g%’ﬂgﬁ%réd&?sogg’g ;vzo;kﬁr\fvtz:gnégg?lsga;g)n, was er@nnar vWest Shore Strict products liability in Wsconsin. 1977 WLR 227.

Thetrial courts instruction to the jury to compute not all of the damaigastiff La\\ivw?:c;obnsigggllodﬁled, Modified Comparative Negligence LavKirchet Ws.
sufferedbut onlythat portion caused by the defendamiggligence was erroneous. E.f ) bl E Ipatory A ts. Pendletoris. Waw Nov. 1997
This section requires the jury fmd 100% of the plaintifs damages, which are then ~EN'orceabie Exculpatory Agreements. Fendietons. baw Nov. T
reducedby the amount of contributory negligence. Nimme®Pwrtell,69 Wis. 2d 21 Wisconsin'sComparative Negligence Statute: Applying It to Products Liability
230N.W.2d 258(1975). ! CasesBrought under a Strict Liability ThearyPless. Wé. Law Aug. 1998.

Conductconstituting implied or tacit assumption of risk is not a bar to an actiq .
for negligence. Polsky. Levine,73 Ws. 2d 547263 N.W2d 204(1976). 895.048 Recovery by auto or motorboat owner  limited.

A minor injured duringemployment cannot be clgad with contributory negli -~ The owner of a motor vehicle or motorboat which, while being op
gencewhen the employment is in violation of child labor lawssd@le v Hasslinger eratedby the spouse or minor child of such owriedamaged as

79Wis. 2d 194255 N.W2d 314(1977). > . . v
Whenthe court granted judgment notwithstanding the verdict regagcdifigever theresult of an accident involving another vehicle or boat, may not

al defendants found causally negligent, and the percentage of negligence reallod@&®verfrom the owner or operator of such other Vehidblam )
affected damages but not liabilitpe plaintifs should have been given the optain  for such damages, if the negligence of such spouse or minor child

a proportional reduction of the judgment or a new trial. Cha&ewneral Motors Corp. ;
80Wis. 2d 91258 N.W2d 680(1977) exceedghat of the operator of sudther vehicle or boat. In the

If a court can findis matter of law that a party is causally negligent, contrary to tr?eve”tthat itis Judluqlly determined thqt a spouse Or, minor epera
jury's answerand the jury attributesome degree of comparative negligence to thaor of the motor vehicle or motorboat is fouradbe guilty of less
party, the court should change the causal negligence answer and permit the jufan 50% of the causal negligence involved in an accident, then

comparisorto stand. Ollinger \Grall, 80 Wis. 2d 213258 N.W2d 693(1977). i that event the owner of the motor vehicle or motorboat involved
When blowing snow obstructed a drivervision, but the driver did not reduce

speedand a parked truck on the highway “loomed up” out of the sthevdriver was  Shall be entitled to recoven accordance with the contributory
causallynegligent as matter of lawNelson vTravelers Ins. Ca80 Wis. 2d 272259  negligenceprinciples adaid down in s895.045 For the purposes
N.W.2d 48 (1977). of recovery of damages by the owner und805.048 and for this

The“emegency doctrine” relieves a person for liability for his actions when th. P ;
personis faced with a sudden ergency he or she did not create. The “rescue rul urposeonly, the neg"gence of the Spouse or minor operator shall

applieseven though the action of the rescuer is deliberate and taken after some ghgimputed to the owner

ning and consideration. Rescuers will not be absolved of all negligence if their ac

tionsare unreasonable under the circumstances. Cofdslerson80Wis. 2d 525 895.05 Damages in actions for libel (1) The proprietor

259N.W.2d 672(1977). . 5 - : K
Thenegligence of a tortfeasor dismissed from a lawsuit on summaryjudgmenpéébl!Sherled'to'; writer or reporter upon any newspaper published

beingless or equally negligent as the plairtidn be considered by the jury in appor IN this state shall not be liable in any civil action for libel for the
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publicationin such newspaperf a true and fair report of any judi _ Publishersbrivileges and liabilities regarding libel are discussed. GeRplert

. - - Y . ; Welch,Inc.418 U.S. 323
cial, legislative or other public 6ial proceeding authorized by A public figure who suemedia companies for libel may inquire into the editorial

law or of any public statement, spe_ecfgument or debate in the processesf those responsible when proof of “actual malice” is required for recovery
course of such proceedin@his section shall not be construed taierbertv. Lando,441 U.S. 1531979). o _
exemptany such proprietopublisher editor writer or reporter T?:“publ;c fgzgecj [?s”nfépli ér; SI)Ibel cases is discussedblston v Reade's Di-
from liability for any libelous matter contained in any headline §FSASSN: Inc443 U.S. 15¢1979). 4

. . If wire service accounts of a judgeemarks are substantially accurate, a defama
headmgi_o any such report, do libelous remarks or COMMENtStion suit by the judge is barred under sub. (1). Simonsonited Press Intern., Inc.
addedor interpolated in any such report or made and publish&@F. Supp 12611980).
concerningthe same, which remarks or comments were not ut Defamation law of Wsconsin. Brody65 MLR 505 (1982).
tered by the person libeled cspoken concerning the person li The“public interest or concern” test: Have we resurrected a standarshthet

. . haveremained in the graveyard? 70 MLR 647 (1987).
beledin the course of such proceeding by some other person. gravey (1987)

(2) Beforeany civil action shall be commenced on account @95.052 Defamation by radio and television. The owner
any libelous publication in any newspapatagazine or periodi licenseeor operator of a visual or sound radio broadcasting station
cal, the libeled person shall first give those allegede responsi  or network of stations, and the agents or employees of any such
ble or liable for the publication a reasonable opportunity to corregfyner,licensee or operatoshall not be liable in damages for any
thelibelous matter Such opportunity shall be givéay notice in - defamatorystatement published or uttered in, or as a par of,
writing specifying the article and the statements therein which gfigual or sound broadcast byaandidate for political dite in
claimedto be false and defamatory and a statement of what gigseinstances in which, under the acts of congress or the rules
claimedto be the truéacts. The notice may also state the sourcegd regulations of the federabmmunications commission, the
if any from which the true facts may be ascertained with definitgroadcastingtation or network is prohibited from censoring the
nessand certainty The firstissue published after the expirationscript of the broadcast.
of one week from the receipt of such notitall be within a rea
sonabletime for correction. @ the extent that the true facts areggs 055 Gaming contracts void. (1) All promises, agree

with reasonablediligence, ascertainable with definiteness anghents notes bills, bonds, or other contracts, mortgages, convey
certainty,only a retraction shall constitute a correction; otherwisg,cesor other securities. where the whole or any piathe'corq

the publication of the libeled persanstatement of the true facts,sigerationof the promise, agreement, note, bill, bond, mortgage,
or so much thereof as shall not be libelouamdtherscurrilous, conyeyancer other security shall be for money or other valuable
or otherwise improper for publication, published as the libelgging whatsoever won or lost, laid or staked, or betted apon
person’sstatementshall constitute a correction within the meangny game of any kind or under any name whatsqeeby any

ing of this section. A correction, timely published, without €0Mmeanspor upon any race, fight, sport or pastime, or any wager
ment,in a position and type as prominent as the alleged shall o the repayment of money or other thing of value, lent er ad

constitutea defensegainst the recovery of any damages exceplcedat the time and for the purpose, of any game, jpeyor

actualdamages, as well as being competent and material in ger,or of being laid, staked, betted or wagered thereon shall be
gation of actualdamages to the extent the correction publishgf;q

d%?iis:rqgg%a;§4;2em. (2) This section does not apply to contracts of insurance made

Onewho contributes a nondefamatory photograph of the piiiatit newspaper 1N good faith for the security or indemnity of the party insured.
to accompany a defamatory article is not liable absent knowledge or control of the(g) This section does not apply to any promise, agreement,

article. Westby v Madison Newspapers, In81 Wis. 2d 1 259 N.W2d 691(1977). - i .
A newscaster did not act with knowledge of falsity or witbkless disregard for nOte'.blll’ bond, mortgage, conveyance or other security that is
thetruth by broadcasting that the plaihtifid been chged with a crime when the _permlttedunder chs562to 5690r Unde_r state dederal laws relat
newscastewas told by a deputy shefrthat chages would bdiled. Prahl vBro-  ing to the conduct of gaming on Indian lands.
samle 98 Wis. 2d 130295 N.W2d 768(Ct. App. 1980). . . History: 1993 a. 1741995 a. 2251997 a. 27
A contract printer had no reason to know of libel and was erttitlssimmary judg A Puerto Rican judgment based on a gambling debt was entitled to full faith and
ment. Maynard v Port Publications, In@8 Ws. 2d 555297 N.W2d 500(1980).  creditin Wisconsin. Conquistador Hotel CorpFortino,99 Wis. 2d 16298 N.W2d
Sub.(2) applies to non-media defendants, but relates only to libelous publicati®3 (Ct. App. 1980).
in print media, not broadcast media. Huckdos. Schlitz Brewing C400 Wis. 2d
372,302 N.W2d 68(Ct. App. 1981). . I
Thetrial court properly dismissed a defamation claim based on a letter by a med%gl5'056 Recovery of money wagered. (1) In .thIS.SeC'[IC.)n.
directorchaging that a foundation conducted a sham nonprofit operationtsiace (@) “Property” means any monggroperty or thing in action.
directorestablished the defense of truth. Fields Foundation, L&hnistensenl03 @ » .
Wis. 2d 465309 N.W2d 125(Ct. App. 1981). (b) Wagerer” means any person who, by p!aylng at any game
“Public figure” is defined.Constitutional protections of the news media and an ifof Dy betting or wagering on any game, election, horse or other
dividual defamer are discussed. Dennyvertz,106 Ws. 2d 636318 N.w2d 141  race,ball playing, cock fighting, fight, sport or pastime or on the

(1982). issueor event thereof, or on any future contingent or unknown oc

A former legislator who hagained notoriety within the district while infiofe and ; ;
who was allegedly defamed in a radio broadcast within the district, was a “public rrenceor result in respect tanythlng whateveshall have put

ure” for purposes of a defamation action. LewiSoursolle Broadcasting27 Ws. ~ UP, staked or deposited any property with any stakeholder or 3rd
2d 105 377 N.w2d 166(1985). personr shall have lost and deliverady property to any winner

A computer bulletirboard is not a periodical and not subject to sub. (ZInthe  thereof
Cards,Inc. v. Fuschetto193 Wis. 2d 429 535 N.w2d 11 (Ct. App. 1995). ; L R

If a defamation plaintifis a public figurethere must be proof of actual malice.  (2) (&) A wagerer maywithin 3 months after putting up, stak
The deliberate choice of one interpretationaofiumber of possible interpretations ing or depositing property with a stakeholder or 3rd person, sue
doesnot create a jury issue of actual malice. The selective destruction by a defenfgptand recovethe property from the stakeholder or 3rd person

of materials likely to beelevant to defamation litigation allows an inference that th B
materialswould have provided evidence of actual malice, but the inference is of lit hetherthe property has been lost or won or whether it has been

weightwhen uncontroverted testimony makes the malice assertion a remote posdiltliveredover by the stakeholder or 3rd person to the winner

ity. Torgerson vJournal/Sentinel, In@10 Ws. 2d 525563 N.W2d 472(1997). ithi i
For purpose®f libel law; a “public figure” who must prove malice includes a per (b) A wagerer ma’yWIthm 6 months after anyellvery by the

sonwho by being drawn into or interjecting himself or herself into a public controvefVagereror thestakeholder of the property put up, St_aked or depo$
sy becomes a public figure for a limited purpose because of involvement in the paited, sue for and recover the property from the winner thereof if

ular controversywhich status can be created without purposefubluntary conduct i i

by the individual involved. Erdmann 8F Broadcasting of Green Bayc.229Wis. the property has been delivered over to the winner

2d 156 599 N.w2d 1(Ct. App. 1999). (3) If the wagerer does not ster and recover the property
e e e o aps - “Aich was put up, steked or deposited. within the time specified
sentiall)'/private concerns do not become public controversies because they attHanerSUb'(l)’ any other person may the persoms behalf and
attention;the disputes ramifications must be felt by persamso are not direct paric  the persons name, sue for and recover the property for the use and

ipants. Maguire v Journal Sentinel, Inc. 2000 W1 App 232 Wis. 2d 236605  penefitof the wageres family or heirs, in case of tiveagereis

N.W.2d 881 : f
Thesub. (2) notice requiremeapplies to only libel in print. Schultz 8ykes, 2001 death. The suit may be brotht aga'Md property recovered
WI App 255,248 Wis. 2d 746638 N.W2d 604 from any of the following:
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(a) The stakeholder or a 3rd persothié property is still held ber 23, 1998by this state and the leading U.S. tobacco product
by the stakeholder or 3rd person, within 6 months after the puttimanufacturers.

up, staking or depositing of the property (/) “Qualified escrow fund” means an escrow arrangement
(b) The winner of the propetyithin one year from the deliv with a federally or state chartered financial institution having no
ery of the property to the winner affiliation with any tobacco product manufacturer and having as

(4) This section does not apply to any property thapés Setsof at least $1,000,000,000, which arrangement requires that
mittedto be played, bet or wagered under 8l6&to569or under thefinancial institution hold the escrowed funds’ principal for the
stateor federal laws relatingp the conduct of gaming on Indianbenefit of releasing parties and prohibits the tobacco product
lands. manufactureplacingthe funds into escrow from using, accessing

History: 1993 a. 174486, 1995 a. 2251997 a. 2735. or directing the use of the funds’ principal excaptis consistent

) L ) with sub.(2) (b) 2.

895.057 Action against judicial officer for loss caused (9) “Released claims” means released claims as that term is de
by misconduct. Any judicial oficer who cause® be brought e in the master settlement agreement.
in a court over which the judicial fifer presides any action or y . . I .
proceedingupon a claim placed in the judiciafioér's hands as (1) “Releasing parties” means releaspagties as that term is
agent or attorney for collectihallbe liable in a civil action to definedin the master settiement agreement.
the person againsthom such action or proceeding was brought (i) 1. “Tobacco product manufacturer” means an entity that af
for the full amount of damages and costs recovered on such cldenMay 23, 2000, directlyand not exclusively through anyfitf

History: 1993 a. 486 ate:

a. Manufactures cigarettes anywhere, which the manufactur
erintends to be sold in the United States, including cigarettes in
: : : tendedto be sold in the United States through an importer; except
tenantin common shall claim anldold possession of more thagpmatan entity that manufactures cigarettes that it intends $oltle

the tenants share oproportion thereof his or her cotenant, aft . .
makinga demand in writing, may sue for and recover the cotdh the United States shall not be considered a tobacco product

ant'sshare or the valuiaereof. The court may direct the juifly 'a@nufactureunder this paragraph if those cigarettes sold in
necessanyin any such action to find what specific articles or wh4fi€ United States exclusivetprough an importer that is an ofigi
shareor interest belongs to the respective paréesi the court nal participating manufactureas defined in the master settlement

shall enter up judgment in form for one or both of {raties agreementthat will be responsible for the payments under the
againstthe otheraccording to the verdict. mastersettlement agreement with respect to those cigarettes as a

History: 1993 a. 486 resultof the provisions of subsection Il (mm) of the master settle
mentagreement and that pays the taxes specified in subsHction
895.10 Tobacco product agreement. (1) DeriNiTIons. In (z) of the master settlement agreement, and the manufacturer of
this section: thosecigarettegloes not market or advertise those cigarettes in the
(a) “Adjusted for inflation” means increased in accordanddnited States;
with the formula for inflation adjustment set forth in exhibit C of b. Is the first purchaser anywhere, for resale in the United
the master settlement agreement. Statespf cigarettes manufactured anywh#rat the manufactur
(b) “Affiliate” meansa person who directly or indirectly ownser does not intend to be sold in the United States; or
or controls, is owned or controlled by or is under common owner ¢. Becomes a successor of an entity described in dutad.
ship or control with, anotheperson. Solely for the purposes ofr b.

this definition, “owns”, “is owned” and “ownership” mean OWn 2. “Tobacco product manufacturer” does not include i af
ershipof an equity interest, or the equivalent thereof, of 10% gfe of a tobacco product manufacturer unless thidadé itself
more, and the term “person” means an individual, partnershigyis within subd.1. a. b. orc.

committee association, corporation or any othegamization or N w pn , R .
group of persons. (i) “Units sold” means thaumber of individual cigarettes sold

“ R ., in this state by the applicable tobacco product manufacturer
fingél)in'?kl:gcr%gg :Pg‘;?ﬂe"r‘ne:r:?gof:g'rﬁ;:‘tare as that term is deéhetherdirectly or through a distributoretailer or similar inter
- ) g : . .. mediary,duringthe year in question, as measured by the excise
_ (d) 1. “Cigarette” means any product that contains nicotingyxescollected by this state on containers of “roll-your—owm”
is intended to be burned or heated under ordinary conditionspgfccoand on packs of cigarettes bearing the excise tax stamp of

895.06 Recovery of divisible personalty . When personal
propertyis divisible and owned by tenants in common and

use,and consists of or contains any of the following: this state.
a. Any roll of tobacco wrapped in paper or in any substance () RequiremenTs. Any tobaccoproduct manufacturer sel
not containing tobacco. ling cigarettes to consumers wittnis state, whether directly or

‘b. Tobacco, in any form, thas functional in the product, througha distributor retailer or similar intermedianafter May
v_vhlch, because of its appearance, th_e type of tobacco used in2Be2000, shall do one of the following:
filler, or its packaging and labeling, is likely to béeoéd to, or (a) Become a participating manufactyras that term is de
purchasedy, consumers as a cigarette. ~ finedin section Il (jj) of the master settlement agreement, and gen
c. Any roll of tobacco wrapped in any substance containirgally perform its financial obligations under the master settle
tobaccowhich, because of its appearance, the type of tobacco Uﬁﬁghtagreemem; or

itn thefillerh or i:jsg)ackaging and Iab_eling,ttiscljikely_ltjo é)@og?bd (b) 1. Place into a qualified escrow fund by April 15 of the year
0, 0r purchased byonsumers as a cigarette described in following the year in question the following amounts, as those
a. amountsare adjusted for inflation:

2. The term “cigarettefncludes “roll-your—own” tobacco, ) :
which is tobacco that, because of its appearance, type, packaginga' For 2000: $.0104712 per unit sold after May 23, 2000.

or labeling, is suitable for use and likely to béeodd to, or pur b. For each of 2001 and 2002: $.0136125 per unit sold.
chased byconsumers as tobacco for making cigarettes. c. For each of 2003 to 2006: $.0167539 per unit sold.

3. For purposes of this definition of “cigarette”, 0.09 ounces d. For each year after 2006: $.0188482 per unit sold.
of “roll-your-own” tobacco constitutes one individual “ciga 2. A tobacco product manufactutkat places money into-es
rette”. crow under subdl. shall receive the interest other appreciation

(e) “Master settlement agreement” means the settlemanmtthatmoney as earned. The money placed into escrow shall be
agreementand relateddocuments entered into on Nowvemreleasedrom escrow only under the following circumstances:
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a. To pay a judgment or settlement on any released claim(3) All payments received and to be received by the state un
broughtagainst that tobacco product manufacturer by this statederthe tobacco settlement agreement are the property of the state,
anyreleasing party located or residing in this state. Moneys shallbe used as provideuy law including a sale, assignment, or
bereleased from escrow undais paragraph in the order in whichtransferof the right to receive the payments undet663 No
theywere placed into escrow and only to the extentadtice time political subdivision of the state, and officer or agent of any
necessaryto make payments required under the judgment political subdivision of the state, shall have or seek to maintain
settlement. any claim related to the tobacco settlement agreement or any

b. To the extent thaa tobacco product manufacturer estatFlaim against any party that was releafedh liability by the state
lishesthat the amount it was required to place into escrow in-a pepderthe tobacco settlement agreement.
ticular year was greater than the sta@llocable share of the total History: 2001 a. 16
paymentsthat the manufacturer would have been requtced 95.14 Tenders of money and property . (1) TENDERMAY
makein that year under the master settlement agreement hag-i LEADED. The payment or tender of payrﬁent of the whole sum
beena participating manufacturess those payments are deter(%9 :

- ; : ue on any contract for the payment of mordthough made af
minedunder section IX (i) (2pf the master settlement agreement,; the mo%ey has become gug and payablr:l?npjgbded to an

andbefore any othe adjustments orfsets described in section ocionsubsequently brought in like manner and withlike efect
IX (i) (3) of that agreement other than the inflation adjustnie®t, 4sif such tender or payment had beeade at the time prescribed
excessshall be released from escrow and revert to that tobaggGne contract.

productmanufacturer (2) TENDERAFTERACTION COMMENCED. A tender may benade
c. To the extennhot released from escrow under subda.or  afteran action isbrought on the contract of the whole sum then
b., money shall be releasédm escrow and revert to the tobacc@iue, plus legal costs of suit incurred up to timee, at any time be
productmanufacturer twenty—five years after tthate on which fore the action is called for trial. The tender may be made to the
the money was placed into escrow plaintiff or attorneyandif not accepted the defendant may plead
3. Each tobacco product manufacturer that elects to pldf€ same by answer or supplemental ansineike manner as if
moneyinto escrow under subd. shall annually certify to that it had been made before the commencement of the actiory, bring
torneygeneral by each April 15 that the tobacco product manufdgd into court the money so tendered for costs as well as for debt
tureris in compliance with subds. and2. The attorney general OF damages. )
may bring a civil action on behalf of the state against any tobacco(3) PROCEEDINGSON ACCEPTANCEOF TENDER. If the tender is
productmanufacturer that fails to place intscrow the moneys acceptedhe plaintif or attorney shall, at the requesthe defend
requiredunder this subsection. Any tobacco product manutact@”t: Sign a stipulation of discontinuance of the acfthat rea

rthat fails in an r I in row the monev requiré@nand shall deliver it to the defendant; and also a certificate or
5nt1eartsuet)§.1.s%1§1|}/ea to place into escrow the money requ ﬁgtlce thereof to the dicer who has any process against the

: - . defendantif requested. If costs are incurred for any service made
a. Be required within 15 days to place money into escrow gg the oficer after the tender is accepted and before theeofe
shall bring the tobacco produchanufacturer into compliance cejyesnotice of the acceptance, the defendant shall pay the costs
with this subsection. The court, upon a finding of violation of thig the oficer or the tender is invalid.
paragraphmay impose a civil penalty in an amount not to exceed (4 |\yoLunTaRY TRESPASS. A tender maype made in all cases
5% of the amount improperly withheld from escrow per day of thg involuntary trespass before action is commenced. Whiare in
violationand in a total amount not to exceed 100% of the originghinion of the court or jury a sfifient amount was tenderedttwe
amountimproperly withheld from escraw party injured, agenbr attorney for the trespass complained of,
b. In the case of a knowing violation, bequired within 15 judgmentshall be entered against the plaintdr costs if the
daysto place such funds into escrow as shall biingto com  defendankept the tender good by paying the money into court at
pliancewith this subsectionThe court, upon a finding of a knew thetrial for the use of the plaintif
ing violation of this paragraph, may impose a civil penalty in an (5) PAYMENT INTO COURT OF TENDER; RECORDOF DEPOSITS. (@)
amountnot to exceed 15% of the amount improperly withheldVhentender of payment in full is made and pleaded, the defend
from escrow per day of the violation anddrtotal amount not to antshall pay the tender in full into court before the trial ofate
exceed300% of the original amount improperly withheld from estion is commenced and notify the opposite party in writing, or be
crow. deprived of all benefit of the tendeWhen the sum tendered and
; i1~ aidinto court is sufcient, the defendant shall recover the taxable
c. In the case of a second or subsequent knowing violati 'stsof the action, if the tender was prior to the commencement
be prohibited from selling cigareties to consumers within this stag the action. The defendant shall recover taxable costs from the
directly or through a distributerretailer or similar intermediary time of the tenderif the tender was after suit commenced.
for a period not to exceed 2 years. .
; . . . (b) Whenany partypursuant to an order or to laskeposits any
4. Each failure to make an annual deposit required under thigneyor property with thelerk of court, the clerk shall record
subsectiorshall constitute a separate violation. the deposit in the minute record describing the money or property
(3) AWARDSOFCOSTSAND ATTORNEY FEES. If the attorneygen  andstating the date of the deposit, by whom made, under what or
eral is the prevailing party in an action under gigistion, the court deror for what purpose and shall deliver a certificate of these facts
shall awardthe attorney general costs and, notwithstanding t®.the depositowith the volume angage of the record endorsed
814.04(1), reasonable attorney fees. on the certificate.
(4) PROMULGATION OFRULES. The department of revenue shall History: 1981 c. 671983 a. 193s.274t0 279 1983 a. 303.8; Stats. 1983 s.
promulgate the rules necessary to ascertaiartimint of Viscon-

sin excise tax paid on theigarettes of each tobacco producggs oq Legal holidays. January 1, January 15, the 3rd

manufacturethat elects to place funds into escrow undersidés  \jondayin February (which shall be the daf celebration for

tion for each year Februaryl2 and 22), the last Monday in May (which shall be the
History: 1999 a. 122 day of celebration for May 30), July 4, the 1st Monday in Septem
berwhich shall be known as Labor ddye 2nd Monday in Octo
895.11 Payments under the tobacco settlement agree - per November 1, the 4th Thursday in Novembgvhich shall be

ment. (1) In this section, “tobacco settlement agreementfe day ofcelebration for Thanksgiving), December 25, the day
meanshe Attorneys General Mast@obacco Settlement Agree of holding the September primary election, and the day of holding

mentof November 23, 1998. the generalelection in November are legal holidays. On Good
(2) The state$ participationin the tobacco settlement agreeFriday the period from 1 a.m. to 3 p.m. shailniformly be ob
mentis afirmed. servedfor the purpose of worship. In every 1st class city the day
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of holding any municipal election is a legal holidagd in every A precondition for this section to apply is that the bond must at one time have been
suchcity the afternoon of each day upon which a primary emctiq%gent. Bruer v Town of Addison, 194 Wis. 2d 617534 N.W2d 634(Ct. App.

is heldfor the nomination of candidates for cityfioés is a half '

holiday and in counties having a population of 500,000 or mogg5 345 Justification of individual sureties. (1) This

the county board may by ordinance provide that all county emgectionshall apply to any bond or undertaking in an amount of
ployeesshall have a half holiday on the day of such prin&#@¢  ore than $1,000 whereon individuals arefered as sureties,
tion and a holiday on the day sfich municipal election, and thatyyhich is authorized or required by any provision of the statotes
employeeswhose duties requirthat they work on such days bepe given or furnished in or in connection with any civil actan
given equivalenttime of on other days. Whenever any of saigyroceedingn any court of record ithis state, in connection with
daysfalls on Sundaythe succeeding Monday shall be tegal  \yhich bond or undertaking real property igeséd as security

holiday. :
o ! . (2) Beforeany such bonar undertaking shall be approved,
10m5a Y 1958 5 iom 2on Siate, 1605 & gos 0. 00 St 1977 8. TSTAT: hareshall be attached thereto and made a part of such bone or un
dertakinga statement under oath in duplicate by the surety that the
895.22 Wisconsin family month, week and Sunday . Suretyis the sole owner of the propertyeredby the surety as se

Themonth of Novembeiin which the celebration of Thanksgiv curity and containing the following additional information:
ing occurs, is designated asssbnsin Family Month, the first 7 (&) The full name and address of the surety

daysof that month are designatad Wsconsin Family Wek and (b) That the surety is a resident of this state.

the first Sunday of that month is designateé&asily Sunday In (c) An accurate description by lot ahtbck numberif part of

conjunctiontherewith, appropriate observances, ceremoeies, g recorded and filed plat, or by metes and bounds of the real estate
ercisesand activities may be held under state auspices to foG#eredas security

attentionon the principles of family responsibility &pouses, : :
childrenand parents, as well as on the importance of the stabi@%(%)Onées;?;:angptggfu?gt@e of the propertidered constitute
of marriage and the home for our future well-being; and tinef ’ ) .
officials of local governments and the people of the state are in (€) A statement of the total amount of the liens, unpaid taxes
vited either to join and participate therein or to conduct like ebsé¥nd other encumbrances against each propeyeat

vancesn their respective localities. (f) A statement as to the assessed value of each property of
History: 1973 c. 3331977 c. 18%.96; Stats. 1977 s. 757.171983 a. 192.258  fered,its market value and the value of the equity over and above
Stats.1983 5. 805.221987 a. 27 all encumbrances, liens and unpaid taxes.

895.23 Indian Rights Day . July 4 is designated as “Indian (@) That the equity of the real property is equal to twice the pen

RightsDay,” and in conjunction with the celebration of Indepenalty of thg bond or undertaking. . . .
denceDay, appropriate exercises or celebrations may be held in(3) This sworn statemershall be in addition to and notwith
commemoration of the granting by congress of home rule angtandingother afidavits or statements of justification required or

bill of rights to the American Indians. When July 4 falls otBér’ovidedfor elsewherdn the statutes in connection with such

Sunday,exercises or celebrations of Indian Rights Day may HTgfrimigléQieg%'féggi o

he'_d on either the third or the fifth. Cross—reference: This section does not apply to bonds of personal representa
History: 1977 c. 18%.96; Stats. 1977 s. 757.175983 a192s.259; Stats. 1983  tives. See s856.25
5.895.23.

. _ 895.346 Bail, deposit in lieu of bond.  Whenany bond or
895.28 Remedies not merged. When the violation of a \hqertakingis authorized in any civil or criminal action or pro

right admitsof both a civil and criminal remedy the right to PFOS€eeding the would-be obligor mayn lieu thereof and with like

cutethe one is not mged in the other legal effect, deposit with the proper court oficér cash or ceri
o o fied bank checksr U.S. bonds or bank certificates of deposit in

895.33 Limitation of surety’ s liability . Any personmay anamount at least equal to the required security; and the receiver

limit the amounbf liability as a surety upon any bond or other olxhereofshall give a receipt therefor and shall notify the payor bank

ligation required by law or ordered by any court, judge, municipg} any deposits of bank certificate$ deposit. Sectio808.07

judgeor public oficial for any purpose. The amousftthe limited shallgovern the procedure so far as applicable.

liability may be recited in the body of the bond or stated in the jusHistory: Sup. Ct. Orde67 Wis. 2d 585784 (1975)1977 c. 18%.135,

tification of the surety In an action brought upon the bond, no This section applies to all bonds, rjost bail bonds. Aiello.Willage of Pleasant

judgmentmay be recovered against the surety for a sugetar Prairie,206 Ws. 2d 67556 N.w2d 697(1996).

thanthe amount of the liability stated, together with the prepor i ) i .

tional share of the costs of the action. In an action brought on §#9-35 Expenses in actions against municipal and

bond, a surety may deposit in court the amount of the liapilitpther officers.  Whenever in any cifyown, village, school dis

whereuporthe surety shall be disclyad and released froany rict, technical college district or county cgas ofany kind are

further liability under the bond. filed or an action is brought against anfiagr thereof in the di
History: 1979 c. 105s.60 (11); 1985 a. 332 cer’s official capacity or to subjecany such dfcer, whether or
notthe oficer is being compensated on a salary basis, to a personal
895.34 Renewal of sureties upon becoming insuffi - liability growing outof the performance of fifial duties, and

cient and effects thereof.  If any bail bond, recognizance,-un Suchchagesor such action is discontinued or dismissed or such
dertakingor other bond oundertaking given in any civil or crimi Mmatteris determined favorably to suctfioér, or such dicer is

nal action or proceeding, becomes at any time fieht, the réinstatedor in case such béer, without fault on the dicer's
courtor judge thereof, municipal judge or any magistrate befopé't, is subjected to a personal liability as aforesaid, such city
whom such action or proceeding is pending, mapon notice, re town, village, school district, technical college district or county
quirethe plaintif or defendant to give a new bond, recognizand8@y Pay all reasonable expenses which suéisesfnecessarily

or undertaking. Everperson becoming surety on any such nefXPendedy reason thereof. Such expenses may likewigzioe
bond, recognizance or undertaking is liaflem the time the orig  €venthough decided adversely to sucfiagfr, where it appears
inal was given, the same as if he or she had been the original sufé{n the certificate of the trial judge that the action involved the
If any person fails to comply with the order made in the case stitutionalityof a statute, not theretofore construed, relating to
adverseparty is entitled to any ordgudgment, remedy qarocess &ggrr;_or{g%”f‘;%;ggﬁ?&g:t'es of said dicer.

to which he or she would have been entitied had no bond’ reCOQnA county has the op’tion to refuse payment of its sherifiminal defense attor

zanceor undertaking been given at any time. ney'sfees. Bablitch & Bablitch.\Lincoln County82 Wis. 2d 574263 N.W2d 218
History: 1977 c. 305 (1978).
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This sectionallows a municipality or county to pay arfioér’s attorney fees if it or the judge that personal service cannot be had with due diligence

soelects. If the municipality refuses payment, thiicef has no cause of action ,,ithi ; i
againsthe municipality under this section, eviethe municipality had a practice of within the state, the notice may be serireduch manner as the

reimbursingattorney feesind costs incurred and it failed to pay because of poliic&ourtor judge shall direct. Pending such application the principal
concerns. Murray v City of Milwaukee, 2002 WI App 6252 Ws. 2d 613642 may be restrained from acting, except to preserve the trust estate.

N.W.2d 541 . . L .

A city may reimburse a commissioner of the city redevelopment authority for his ®3) lf.at the time appointed th.e principal sifall to file a new
legal expenses incurred when ces are filed against him in hisfiofal capacity O_rldsatlsfaCtory to the_court or judge, an _order dhalinade re
seekinghis removal from dice for cause and such chas are found by the common quiring the principal to file a new bond within 5 days. Wisech
councilto be unsupportedSuch reimbursement is discretionafihe city redevelop  nhewbond shall be filed, the court or judge shall make an oréer re
ment authority lacks statutory authority to authorize reimbursement for suckexegal _ ~. . P S
penses63 Atty. Gen. 421. quiring the principal to account for all of the principakcts to and

A city council can, in limited circumstances, reimburse a council member for réHC|Ud_|ng the date of the ordeand tofile such aC_ICOUI'\t within a
sonable attorney fees incurred in defending an alleged violation of the open meetinge fixed not exceeding 20 days; and shall disphdne surety

law, butcannot reimburse the member for any forfeiture imposed. 66Q@¢ty. 226. makingsuch application from Iiability for any act default of the

This section applies to criminal clggs brought against a formeficér for alleged P
fraudulentfiling of expense vouchers/1 Atty. Gen. 4 prln(:lpal SUbsequent to the date of such arder

Sections 895.35 and 895.46 apply to actions for open meetings law violations to(4) If the principal shall fail to file a new bond within the time
coptihat pUbhcoficals cammot b remburssetor foneltures tey are orderet 1o pRpcC ooan order shall be mademoving the principal from of
for violating open meetings law7 Atty. Gen. 177 .e’. and requirng the _prlr]mpal to m.e the. p””C'FEi‘bC.COL,mt

within 20 days. If the principal shall fail to file the princisadie

895.36 Process against officer . No process against privatecountas requiredthe surety may make and file such account; and
property shall issue in an action or upon a judgment against a n settlement thereof and upon the trust fund or estiteg
lic corporation or limited liability company or arfiggr or man  foundor made good anaid over or properly secured, credit shall

agerin his or her dicial capacity when the liabilityif any, isthat °€ given for all commissions, costs, disbursements and allow
of the corporation or limited liability company nshall any per ancesto which the principal would be entitlegere the principal

sonbe liable as garnishee of such public corporation or limited fccounting. _ _ o
ability company (5) Theprocedure for hearing, settling, and allowing phie-
History: 1993 a. 12. cipal’s account shall be according to the practice prescribed by ch.

862 for personal representatives. Upon the trust fund or estate be

895.37 Abrogation of defenses. (1) In anyaction to re ing found or made good and paidter or properly secured, the
coverdamages for a personal injury sustained within this state iyretyshall bedischaged from all liability Upon demand by the
anemployee while engaged in the line of the emplaydaty as principal, the dischagedsurety shall return the unearned part of
anemployee, or for death resulting from personal injury se suge premium paid for the canceled bond.
tained,in which recovery is sought upon the grounavaht of or (6) Any such fiduciarymay institute and conduct proceedings
dinary care of the employeor of any dficer, agentor servant of o the dischage of the fiduciang surety and for the filing of a
the employey it shall not be a defense: newbond; and the procedure shall in all respects conform substan

(@) That the employee either expressly or impliedly assumgally to the practice prescribed by this section in cases vihere
the risk of the hazard complained of. proceedings instituted by a suretgand with like efect.

(b) When such employer has at the time of the injury in & comHistory: 1993 a. 4862001 a. 102
mon employment 3 or more employees, that the injurdeath

wascaused in whole or in part by the want of ordinary care 089541 Employee’s cash bonds to be held in trust; duty
fellow servant. of employer; penalty . (1) Where any person requests amy

ployeeto furnish a cash bondhe cash constituting such bond
shallnot be mingled with the moneys or assets of such person de
ﬂ%andingthe same, but shall lseposited by such person in a bank,

(c) When such employer has at thme of the injury in a com
mon employment 3 or more employees, that the injurgdesath
wascaused in whole or in part by the want of ordinary care of t

injured employee, where such want of ordinary care was nct wi uSt companysavings bankr savings and Joan association doing

siness in this state whose deposits or shares are insured by a fed

ful. . eralagency to the extent of $10,000, as a separate trustdidd,

(2) Any employer who has elected to pay compensation gsshall be unlawful for any person to mingle such cash received
providedin ch.102 shall not be subject to this section. asa bond with the moneys or assets of any such pesstmuse

(3) Subsectiorfl) (a) (b) and(c) shall not apply to farm labor thesame. No employer shall deposit more 120,000 with any
exceptsuch farm labor as is subject to ¢02 onedepository The bank book, certificats deposit or other evi

(4) No contract, rule, or regulation, shall exempt the employdencethereof shall be in the naroéthe employer in trust for the
from this section. namedemployee, and shall not be withdrawn excpgr an ac

History: 1993 a. 486 countinghad between the employer and employee, said account

Thefellow servant defense is not availablatfarm employer of a child employed ing to be had within 10 days from the time relationship is discon
in violation of child labor laws. i§dale v Hasslinger79 Wis. 2d 194255 N.w2d

314 tinuedor the bond is sought to be appropriatgdhe employer
All interest or dividends earned by such sum deposited shall ac
895.375 Abrogation of defense that contract was crueto and belong to the employee and shall be turned over to said

champertous. No action, special proceeding, cross complaiimployeeas soon as paid out by the deposit@ych deposit shall
or counterclaim in any court shall be dismissed on the ground tA&fi0 time andn no event be subject to withdrawal except upon
aparty to the action is a party to a contract savoring of champeiig signature oboth the employer and employee or upon ajudg
or maintenance unless the contract is the basis oftiaien Mmentor order of a court of record.
pleaded. (2) In the event of théailure of any person, such moneys on
deposit shall constitute a trust fund for the benefit of the persons
895.38 Surety, how discharged. (1) Any surety or the per who furnished such bonds and shall not become the property of
sonalrepresentative of any surety upon the bond ofteustee, theassignee, receiver or trustee of such insolvent person.
guardian receivey executaror other fiduciarymay be dischged (3) (a) In case an employee who was required to give a cash
from liability as provided in this section. On 5 days’ notice to thigonddies before the cash bond is withdrawn in the manner pro
principal in such bond, application mdye made to the court videdin sub.(1), the accounting and withdrawal may bfeefed
whereit is filed, or which has jurisdiction of such fiduciary or tanot less than 5 days after the emplogeiath and before the-fil
anyjudge of such court for a discgarfrom liability as surefyand ing of a petition for lettertestamentary or other letters authorizing
thatsuch principal be required to account. the administration of the decedengstate, by the employer with
(2) Notice of such application may t=erved personally with any of the following, in the following order:
in or without the statelf it shall satisfactorily appear to the court 1. The decederst’surviving spouse.
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2. The decedertt’children if the decedent shall leave no suterestedthe ownership of said funds, and to order their distribu
viving spouse. tion.
3. The decedere'fatheror mother if the decedent shall leave HiSto"y: 1973 c. 901993 a. 4862001 a. 102

no surviving spouse or children. . - -
, . . 895.43 Intentional killing by beneficiary of  contract.
4. The decedert’brother or sister if the decedent shall leavgyq rights of abeneficiary of a contractual arrangement who kills
no surviving spouse, children or parent. the principal obligee under the contractual arrangement are gov
(b) The accounting and withdrawal under.fgayshall be ef  erned by s854.14
fectedin the same manner and with likéeef as if such account  History: 1981 c. 2281987 a. 2221997 a. 188
ing and withdrawal were accomplishbg and between the em
ployerand employee as provided in s{b). 895.435 Intentional Kkilling by beneficiary of certain

(c) The amount of the cash bond, together with principal death benefits. The rights ofa beneficiary to receive benefits
interest,to which the deceased employee would have legen Payableby reason of the death of an individual killed bytteee
titled had the deceased employee lived, shall, as soon as paidigia'y are governed by §54.14
by the depositorybe turned over to the relative of the deceasedHistory: 1981 c. 2281987 a. 2221997 a. 188
employeeeffecting the accounting and withdrawal with the-em . . .
pIo;F/)ety Theturnir?g over shall bega dischge and release of the 895-437  Use of lodging establishments. (1) In this see
employerto the amount of the payment. tion: ) .

(d) If no relatives designated under .ga) survive, the em (@) “Alcohol beverages” has ttaeaning given in s125.02

ployermay applythe cash bond, or so much of the cash bond &s® . ) B}

may be necessaryo paying creditors of the decedent in the order (P) “Controlled substance” has the meaning givesn961.01

of preference prescribed in&59.25for satisfaction of debtsy

personatepresentatives. The making of payment under this para (bd) “Controlled substance analog” has the meaning given in

graphshall be a dischge and releasef the employer to the s.961.01 (4m)

amountof the payment. (c) “Lodging establishment” has the meaning given in s.
(4) Any person who violates this section shall be punished B{6.52(1) (d)

a fine equal to the amount of the bond or by imprisonment for not(d) “Underage person” has the meaning given it2§.02

lessthan 10 days nor more than 60 days, or both. (20m).

History: 1991 a. 2211993 a. 4861995 a. 2252001 a. 102 (2) Any person who procures Iodging ;iriodging establish
. _ mentand permits or fails to take action to prevent afighe fot
895.42 Deposit of undistributed money and property 4ing activities from occurring in the lodging establishment is
by administrators and others. (1) (a) In thissubsection, subjectto the penalties provided in sub):
“trust company” means any trust compamyany state or national (@) C :

Pl : - ; onsumption o&n alcohol beverage by any underage per
bankin thls state that |s_ athorlzed to exercise tr.u.st pOV\_/ers. sonnot accompanied by his or her parent, guardiapouse who

(b) Ifin any proceeding in any court of record itlitermined |55attained the legal drinking age.

thatmoneys or other personal property in the custody of or under
the control of any personal representative, trustee, receivett: g{Sltlac))glllegal use of a controlled substance or contradlglostance

er officer of the court, belongs to a natural person if the personaﬁ ) .
(3) An owner or employee of a lodging establishment may

alive, or to an artificial person if it is in existence and entitled t ) :

receive, and otherwise to some other person, and the court ﬁﬁggylodglng to an adult if the owner or employee reasonably be

any of the following, the court may direct thedioér having custo 1€Ves that consumption of an alcohol beverage by an underage

dy or control of the money or property to deposit the money BF'SOnnot accompanied by his ber parent, guardian or spouse
who has attained the legal drinking age, or illegal use of a con

ropertywith any trust company: h
property y_ ) _p y . . trolled substance or controlled substance analog, may occur in the
1. That there is not slifient evidence showing that the natu areaof the lodging establishment procured

ral person first entitled to take is alivar, that the artificial person (4) An owner or employee of a lodging establishment may re

is in existence and entitled to receive. . . quirea cash deposit or use ofr@dit card at the time of application
2. That themoney or other personal propeiitycluding any ¢y lodging.

legacyor share of intestate propertannot be delivered to the (5) A person who violates su®) or a local ordinance which

personentitled to _the money or property bec_ause the person '§tﬁctly conforms to sub(2) shall forfeit:

memberof the military or naval forces dfie United States or any t (a) Not more thar$500 if the person has not committed a pre

of its allies or is engaged in any of the armed forces abroad or V\’}lgusviolation within 12 months of the violation: or

the American Red Cros®ciety or other body or similar business: .

(c) Any oficer depositing money or property with a trust eom (b) Not less than $20(.) nor more 500 if the person has

. committeda previousviolation within 12 months of the violation.

panyunder par(b), shall take the trust compasyeceipt for the History: 1989 a, 941991 a. 2951995 a. 27448 1999 a. 82
deposit. The receipt shall, to the extent of the deposit, constitute '
acomplete dischge of the dicer inany accounting made by theggs 44 Exemption from civil liability for furnishing
officer in the proceeding. safety inspection or advisory services.”  The furnishing of,

(2) In case such deposit is directed to be made, the court sbalfailure to furnish, safety inspection or advisory services in
requirethe trust company or bank in which said deposit is ordergshdedto reduce the likelihood of injurgeath or loss shatiot
to be made, as a condition of the receipt thereof, to accept and kabjecta state dicer, employee or agenty an insurerthe insur
dle, manage and invest the same as trust funds to the same exjesihgent or employee undertaking to perform such services as an
asif it had received the same as a testamerttast, unless the incidentto insurance, to liability for damages from injudgath
courtshall expressly otherwise direegcept that the reports shallor loss occurring as a result of any act or omission in the course
bemade to the court of its appointment. of the safety inspection or advisory services. This section shall not

(3) No distribution of the moneys or personal property so dapply if the active negligence of the statdicd#r, employeeor
positedshall bemade by the depository as such trustee or othegent,or of the insuretthe insureis agent or employee created the
wise without an order of the court on notice as prescribed bycandition that was the proximate cause of injutgath or loss.
879.03 and the jurisdiction of the court in the proceeding éll This section shall not apply to an insyitie insureis agent oem
continuedto determine, at any time at the instance of any party ployee performing the safety inspection or advisory services
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whenrequired to do so under the provisions of a written serviead the county maynake the payments upon approval by the
contract. countyboard.

Eiﬁtofyi 1991a.39 . A . (e) Any nonprofit corporation operating a museum uraler
‘written service contract” is a contract that obligates the insurer to provide Igss f - : :
controlservices to an insured. Samuels Recycling CBNA Insurance Co223 ;asﬁagreem?nt W|thhed5tate TlStC;rlcaLS_)OCIezhd all ogcers,l
Wis. 2d 233588 N.W2d 385(Ct. App. 1998). irectors,employees and agents of sicborporation, and any-lo
cal emegency planning committee appointed by a county board
895.46 State and political subdivisions thereof to pay unders.59.54 (8) (ajand all members of such a committee, are
judgments taken against officers. (1) (a) If the defendant stateofficers, employees or agents for the purpagesis subsec
in any action or special proceedingigublic oficer or employee tion.
andis proceeded against in arfiol capacity or is proceeded (2) Any town oficer held personally liable farimbursement
againstas an individual because of acts committed while carryirg any public funds paid out in godaith pursuant to the direc
out dutiesasan oficer or employee and the jury or the court findgions of electors at any annual or special town meeting shaltbe re
thatthedefendant was acting within the scope of employment, thbursedby the town for the amount of thedgment for damages
judgmentas to damages and costs entered ag#iastficer or  andcosts entered against the towfiaa.
employeein excess of any insurance applicable to ttiieetf or (3) Theprotection &brded by thissection shall apply to any
employeeshall be paid by the state or political subdivision Afateofficer, employeeor agent while operating a state-owned ve
which the defendant ian oficer or employee. Agents of any-de hjcle for personal use in accordance wit2@.916 (7)
partment ofthestate shall be covered by this section while acting (4) The protection dbrded by this sectioapplies to members
within the scope of their agencRegardlessf the results of the ¢ the poard of governors created und&19.04 (3) members of
litigation the governmental unit, if it does not provide legain 5 committee or subcommittee of that board of governors,-mem
selto the defendant biéer or employee, shall pay reasonable apers of the patients compensation fund peer review council
torneyfees and costs of defending the action, unless it is found Qgatedunder s.655.275 (2)and persons consulting with that
the court or jury that the defendanfioér or employee did not act coyncilunder s655.275 (5) (h)with respect to judgments, attor
within the scope of employment. The duty of a governmental Uiy fees and costs awarded before, on or after April 25, 1990.
to provide or pay for the provision of legapresentation does not (5) The protection abrded by this section applies to any of
apptlyttp thﬁ fﬁtent thlat _appllt:atble |nsurarpmetx|de?tthat repre thlefollowing:
sentation. e employing state agency or the attorney general . . .
deniesthat thestate dficer, employee or agent was doing any ac&er(g)lﬁ(;/ %Igrf](t)eretrhgearl(t)r\l/ics?éﬁ E’)ﬁ\r’:ggé vSvg;)Vip::rg;ndes services un
growing out of or committed in th@urseof the dischage of his X T P :
or her duties, the attorney general may appedsehalf of the state  (b) A physician under £52.04 (9) (b) . .
to contest that issue without waiving the swavereign immu (6) The protection d@brded by this section applies to any crim
nity to suit. Failure by the fier or employee to giveotice to his inal action under £291.97 (2)or293.87 (2)or under7 USC 136L
or her department head of an action or special proceeding cdh), 15 USC 2616b), 33 USC 1319c), 42 USC 22846928(d)
mencedagainst the defendantficer or employee as soon as-reaand(e),6973(b),6992(b) and (c),7413(c), 9603 (b), 9606 (b) and
sonablypossible is a bar to recovery by théicgr or employee 11045(b) or49 USC 5124hat is commenced against a stafe of
from the state or political subdivision of reasonable attorney feesror state employee who is proceeded againists or her df-
andcosts of defending the actioiihe attorney fees and expensesial capacity or as an individual because of acts committed in the
shallnot be recoverable if the state or political subdivisidarsf storagetransportation, treatment or disposal of hazardous sub
the officer or employee legal counsel and thieofs refusedy stancesasdefined in s289.01 (1), if that oficer or employee is
the defendant dicer or employee.If the oficer, employee or found to be acting within the scope of bisher employment and
agentof the state refuses to cooperate in the defense of the litiahe attorney general determirtbat the state fi€er or state em
tion, the oficer, employee or agent is not eligible for any indemnployeeacted in good faith. Regardless of the determination made
flcz.attlondor ftc;]r. the p:pwsmn of legal counsel by the governmentblg_/ th(_?a;]torney g((jafneral, the prtotectl?rm%ed l_)ly thlfs rslectl_on_apI
unit under this section. pliesif the state dfcer or agents not found guilty of the criminal
(am) If a court determines that costs are awardable to an eastion commenced under this subsection. This protectien in
ployeeor ofiicial who has beeprovided representation by a gov cludesthe paymenof reasonable attorney fees in defending the
ernmentalunit under par(a), the court shall award those costs t@ctionand costs or fines arising out of the action.
the unit of government that provided the representation. (7) The protection dbrdedby this section does not apply to
(b) Persons holding thefafe of county sherffon March 1, anylaw enforcement diter of another state acting ini$¢onsin
1983, are covered by this subsection. This subsection covers Ow@?e)ranhagreemgnt ?éh(;’r:jzﬁd l;]r.‘delgl-% ;
countysherifs who have: 8) The protection dbrded by this section applies to amyn-
1. Satisfactorily completed are currently enrolled in the er(()jf I?nlg WIthII? a dr?jlne_lg_ef g]lstrlct Estab"Shed(;‘gdetESZ"hp
preparatoryprogram of law enforcement training undet85.85 undertakesvorkon a drain it the work IS approved by the drainage

: : P oard.
(4) (b) 1.and, if applicable, the recertification programs under Q-History; 1973 c. 333Sup. Ct. OrdeB7 Wis. 2d 585761 (1975); Stats. 1975 s.
165.85(4) (bn) 1, or have provided evidenad equivalent law g895.45;1975 c. 81198 199 Stats. 1975 s. 895.46977 c. 291979 c. 74221; 1981
enforcementraining and experience as determined by theslaw c. ggelg% é:-ﬁ%ié:é%?l C;lgé"gsl;?gég% gﬁﬁllé)?g ;1-2%25-32529% 9(312) 1%3?_)
. a.29 66; a. a. .256; a. g a.
forcementstandards board; or 2691993 a. 2728, 49, 238, 456,490, 1995 a. 201227, 411 1997 a. 351999 a. 185
2. Atleast 5 years of full-time employment as a law enforce Cross-reference: See s775.06for special procedure applying to state law en
mentofficer, as defined in s165.85 (2) (c) forcemenbofficers. . . .
. . . . Highway commission supervisors who are responsible for the placemkighef
(c) This subsection does not apply to any action or spa@al waywarning signs may beued if a sign is not placed in accordance with commission

Ceeding brought by a county against its county dhettife action rules. Theycannot claim the stagimmunity from suit. Chart.\Dvorak,57 Ws.

; ; ; : 2d 92 203 N.W2d 673(1973).
or proceedlng is determined in favor of the county “Litigation” under sub. (1) refers only to civil proceedings. Bablitch & Bablitch

(d) On and after March 1, 1983, all persensployed as depu v. Lincoln County82 Wis. 2d 574263 N.W2d 218(1978).
ty sherifs, as defined in €10.02 (48) (b) 3.are covered by this " Malfrdat(t)fy Payrfpem lund%r Sutb- @ flilld ngtfall)ply EO aﬂlﬂ'f\lNhO_tvr\{?ﬁ Sute? ftor
P : - egally retaining his salary due to an alleged failure to comply with the statutory re

SubSGCtIOﬂ.ThQ county bqard shall adopt written policies fOr'pa%]uirementsa‘or a bond and oath offide. The oficial was not acting in his @€ial
mentsunder this subsection on behaffany other person, pro capacitywhen filing the bond or taking the oath ior defending a related suit.
videdthat person has satisfied the minimum standards dfhe Thuerme. Village of Mishicot,86 Ws. 2d 374272 N.w2d 409(Ct. App. 1978).

f ; n insurer of public employees had no right of recovery under s. 270.58 (1) [now
enforcemenstandards board, who serves at the discretion of @§95.46 (1)] Horace Mann Insurance CoMauwatosa Board of Educatid@3g Wis.

sheriffas a law enforcementfizer as defined in 465.85 (2) (¢) 2d 385 276 N.w2d 761(1979).
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F_Tlhesglt,e ﬁould '\}at bfze ;ued 3§m§n\ﬁ/\r’1i2tgr uzrf'ir s. 270.58 (1) [now s. 895.46 (1)]895.48  Civil liability exemption; emergency care, ath -
ialav. Voight, 93 Wis. 2d 337286 N.W2d 824(1980). ) _letic events health care, hazardous substances and in -
The state may not be sued directly for the tortious acts of its employees. \Mlllerf . . . h
Smith, 100 Ws. 2d 609302 N.W2d 468(1981). ormation concerning paternity . (1) Any person who ren
The“color of law” elemenpf 42 USC 1983 lawsuit is not identical to the “scopedersem_egency care at the scene (_)f any egeacy or accident in
of emploszlr;em” elemeninder sub. (1). CameronMilwaukee,102 Wss. 2d 448 goodfaith shall be immune from civil liability for his or hacts
807 N.W2d 164(1981). N . _or omissions irmendering such emgency care. This immunity
Whetheralderpersons were acting within the scope of their employment was ma&) d wh | ined in health health
propriatelydecided by summary judgment. Schroed@choessoyl08 Ws. 2d 49 oesnot extend when employees trained in health care or healt
321N.W.2d 131(1982). careprofessionals render engency care for compensation and

Oncea governmental unit decides to provide counsel, it must provide complete ggithin the scope of their usual and customary employment or

fh’_'{,\;%%rggg?tfég’g)_o" allissues. Bean@ity of Stugeon Bayl12 Ws. 2d 609334 1,5 cticeata hospital or other institution equipped with hospital fa
Sub.(1) applied to a forfeiture action against a polidecef. Crawford v City of C”'t'e_S, at the scene Of_ any engency or acmde_nt, enroute to a
Ashland,134 Wis. 2d 369396 N.W2d 781(Ct. App. 1986). hospitalor other institution equipped with hospital facilities or at

“Any action” in sub. (1) (a) means a trial in which the issue of “scope of emplog physicians ofice.
ment” is essential andvidence on the issue is introduced amied. Desotelle.v .. . . .

Continental Cas. Cd.36 Ws. 2d 13400 N.W2d 524(Ct. App. 1986). (1m) Any physician or athletic trainer licensedder ch448,

In “scope of employment” cases undeib. (1) (a), consideration must be givenchiropractorlicensed under chi46, dentist licensed under ch.
to whether the employee was “actuated,” in some measure, by a purpose thesery i ici i i
employer. Olson v Connerly 156 Ws. 2d 488457 N.W2d 479(1990). Aar, emegenc)’.medlcal technician licensed .ur.]ddﬂtﬁ'&._)o first .

A former school employee sued by the school district over her employment cégSpondercertified under s146.50 (8) physician assistant-|i

tractwas notentitied to costs under sub. (1) (a). Pardeeville Area School Districteensedunder ch448, registered nurse licensed under4#il, or

Bo\xgir'znlqin‘ﬁféédofzcsciﬁnﬁ-s"s\ﬁg iff;gd ’;ppz- 3327)6-5 were ubtersfore & M@SSage therapist or bodyworker issued a certificate under ch.
tected by o. 895,46 (14 Atty Gen. 208 00 P P® " 460who renders voluntary health care to a participant in an-athlet

Sections 895.35 and 895.46 apply to actions for open meetings law violationéGo€Vent or contest sponsored &yonprofit corporation, as de
thesame extent that they apply to other actions against pulitiersfandemployees, finedin s.46.93 (1m) (c)a private schoobs defined in €15.001

exceptthat public oficials cannot be reimbursed ftorfeitures they are ordered to : : ;
pay for violating open meetings law7 Atty. Gen. 177 (3r), a public agencyas defined in $16.93 (1m) (g)or a school,

The University of Visconsin hasio authority to agree to hold harmless a count@Sdefined in s609.655 (1) (c)is immune from civil liability for
thatincurs liabilitybecause of a universityfifer's torts, but common law would-re _his or her acts or omissions in rendering that care dfahle fot
uirethe oficer to indemnify the county and statutory indemnification would requir ; i ot
?hestate to indemnify theff)i/ater whentgcting in the s)::ope of employméiﬁlAtty.q Fowmg condltlong EXIS_t'
Gen. 1 NOTE: Sub. (Im)(intro.) is shown as amended eff. 3-1-03 Bp01 Wis. Act
StateEmegency Response Board Committee and Local Berey Planning 74 Prior to 3-1-03 it reads:
Committeesubcommittee members appointed by a county board are entitled to in (1m) Any physician or athletic trainer licensed under ch. 448, chapractor
demnityfor damage liability under s. 895.46 and legal representation by the attorfiegnsedunder ch. 446, dentist licensed under ch. 447, emergency medical teehni
generalunder s. 165.2581 Atty. Gen. 17 cian licensed under s. 146.50, firstasponder certified under s. 146.50 (8), physi
This section may require indemnification for actions that are not intended to beggin assistant licensed under ch. 448egistered nurse licensed under ch. 441 or
fit the employewhen those actions further the objectives of employment. Hibmaymassage therapist or bodyworker issued a license @&gistration under subch.
Odegaard769 F2d 1147 (1985). X1 of ch. 440who renders voluntary health cae to a participant in an athletic
Section893.80 (4) bars direct suits against municipalities for the torts ofetiteir - eventor contest sponsaed by a nonpofit corporation, as defined in s. 46.93 (1m)
ployees. It does not preclude suing théicér directly and using s. 895.46 to indirect (¢) a private school, as defined in s.15.001 (3r), a public agengyas defined in
ly recover from the municipalityGraham vSauk Prairie Police Commissidil5 ¢4 g3 (1m) (e), or a school, as defined in s. 609.655(¢})is immune fiom civil
F.2d1085(1990). . . . liability for his or her acts or omissions in rendering that care if all of the follow-
Sub.(1) does not prevent a statdical from asserting “good faith” asdefense ing conditions exist:
to a chage of infringement of civil rights. Clarke €ady 358 F Supp. 156 (1973). . .
Thepurpose of this section is not to transform any suit against a state eniployee (@) The health care is renderedtad site of the event or contest,
a suit against state, but to shield state employees from monetary loss in tort sgitsring transportation to a health care facility from the event or
Warev. Percy468 F Supp. 1261979). = . _contestor in a locker room or similar facility immediately before,
A county could not be held liable for a civil rights judgment against a countyjudae . . .
whenthe judgment held that tfiedge was not carrying out duties of thécef at the uring or immediately after the event or contest.
relevanttime. Harris vCounty of Racine512 F Supp. 12731981). (b) The physician, athletic traineshiropractordentist, emer

If an employee is part of an inter-municipal team under s. 66.305 [now s. 66.03 ; e : g ;
the agency requesting the teaservices is the de facto employer for purposes of irb%ncy medical technician, first respondephysmlan assistant,

demnificationunder this section. LeibensteinGrowe,826 F Supp. 174(1992).  registerednurse, massage therapist or bodyworker doesenot

A sherif represents the county when enforcing the I8evereign immunityor  cejvecompensation for the health capéher than reimbursement
stateofficials under the Ith amendment to the U.S. constitutidoes not apply

Abrahamv. Piechowskil3 F Supp. 2d 10281998). for expenses.
(2) (a) In this subsection:
895.47 Indemnification of the Wisconsin State Agen - 1. “Dischage” has the meaning given undef82.01 (3)

cies Building Corporation and the  Wisconsin State Pub - “H d bst » has th ; ; d
lic Building Corporation.  If the Wisconsin State Agencies 299.(.)1(6)ézar oussubstance” has the meaning given under s.

Building Corporation or the Wconsin State Public Building Gor . e .
porationis the defendant in an action or special proceeding in its 3: ‘Hazardous substance prediction” means any declaration
capacityas owner of facilities occupied by any department & estimate of the likely spread or impact of an actual digehafr
agentsof any departmerdf state government, the judgment as t8 hazardous substance that is based on meteorological, mathemat
damagesnd costs shall be paid by the steten the appropriation ical, computer or similar models.

madeunder s20.865 (1) (fm) The state, when it does not provide 4. “Hazardous substance predictor” means any person who
legal counsel to the defendant, its memberBcerfs or employ makesa hazardous substance predicgomsuant to a contract or
ees,shall pay reasonable attorney fees and costs of defendingaeeementith a public agencyr pursuant to a contract or agree
actionregardless of the results of the litigation, unless the courtraent with a person who possesses or controls hazardouds sub
jury finds that the membeofficer or employee did not act within stancedor the purpose of assisting that person in supplying a pub
the scope of that persanemployment. Failure by the defendanfic agency with a hazardous substance prediction in the ef/ent

to give notice to the department (_)f justice of an action or specigh actual dischaye of a hazardous substance.
proceedingcommenced against its members, dicers or em (b) Any personis immune from civil liability for his or her

g!;ﬁ%ﬁsﬂfsoﬁ]ne;sbreigs%gg?slyoecéﬁﬁfyzgillfr%?]: ;ﬁgosvtaiat!:%goodfaith acts or omissions related to assistance or advice which

derthis section. Attorney fees and expenses may not be recovéF@dperson provides relating to an egeercy or a potential emer

if the state dérs the membenfficer or employee legal counsel9€1Cyregarding either of the following:
andthe ofer is refused. 1. Mitigating or attempting to mitigate thefedts of an actual

History: 1977 c. 344447. or threatened dischge of a hazardous substance.
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2. Preventing or cleaning up or attempting to prevent or cle@885.481 Civil liability exemption; equine activities.
up an actual or threatened disafof a hazardous substance. (1) In this section:

(c) The immunity under pafb) does not extend to any person: (a) “Equine” means a donkelyinny, horse, mule or pony

1. Whose act or omission causes in whole grairt the actual (b) “Equine activity” means any of the following:
or threatened dischge and who would otherwise be liable for the 1. Shows, fairs, competitions, performances or parades that
actor omission; involve any breeds of equines and any equine disciplines, includ

2. Who would be liable for the disclgarunder ch281t0285 ing combined training, competitive trail riding, cutting, dressage,
or289t0299, except s281.48 or any rule promulgated or permitdriving, endurance trail riding, Englisbr western performance
or order issued under ch®81 to 285 or 289 to 299, except s. riding, grand prix jumping, horse racing, hunter and jumper

281.48 shows,hunting,polo, pulling, rodeos, 3—-day events and western
3. Whose acbr omission constitutes gross negligence or ifjames.
volvesreckless, wanton or intentional misconduct; or 2. Equine training or teaching.
4. Who receives or expects to receive compensatiter 3. Boarding of equines.
than reimbursement for out-of-pocket expenses, for rendering 4. Riding, inspecting or evaluating an equine belonging+o an
the advice and assistance. other,regardlessf whether the owner of the equine receives-mon

(d) 1. Any hazardous substance predictor or any pavkon etaryor other consideration for the use of the equine or permits the
providesthe technologyto enable hazardous substance prediciding, inspection or evaluation of the equine.

tionsto be made is immune from civil ||ab|||ty for his or her gOOd 5. R|d|ng, training or driving an equine or being&senger
faith acts or omissions making that prediction or providing thaton an equine.

technology. _ _ 6. Riding, training or driving a vehicle pulled by an equine or
2. Thegood faith of any hazardous substance predictor or 3h¥inga passenger on a vehicle pulled by an equine.

persorwho provides the technology to make a prediction is pre - 7 rosisting in the medical treatment of an equine.
sumedin any civil action. Any person who asserts that the acts or . .
8. Shoeing of an equine.

omissions under subd. were not made in good faith has the-bur - o o .
denof proving that assertion by clear and convincing evidence. 9. Assisting a person participatiig an activity listed in

3. The immunity under subd. does not extend to any persorsubdsl.t08.
describedunder par(c) 1, 2. or 3. ~ (c) “Equine activity sponsor” means a person, whetiperat

(3) Any member of the sthbf a hospital whas designated by N9 for profit or nonprofit, who @anizes or provides the facilities
the hospital and trained by the departmefworkforce develop fOF @n equine activityincluding owners or operators of arenas,
mentunder s69.14 (1) (cmjand who in good faith provides & clubs,fairs, schools, stables and therapeutic riding programs.
child’s available parents written information that is provided by (d) “Equine professional” means a person engaged for com
the department of workforce development and oral information pensatiorin the rental of equines or equine equipment or tack or
anaudio or video presentation about the form ibatescribed by in the instruction of a person the riding or driving of an equine
the stateregistrar under $9.15 (3) (b) 3and about the signifi Or in being a passenger upon an equine.
canceand benefits of, and alternatives to, establishing paternity (e) “Inherent risk of equine activities” means a danger or con
underthe requirements of 69.14 (1) (cm)is immune from civil dition that is an integral part of equine activitisgluding all of
liability for his or her acts or omissions in providing that oral infothe following:
mationor audio or video presentation and written information. 1. The propensity ofin equine to behave in a way that may

(4) (a) Any of the following who meets the applicable requireresultin injury or death to a person on or near it.
mentsof s.146.50 (8gjand who acts within the applicable limita 2 The unpredictability of an equiseteaction to a sound,
tions of 5.146.50 (8g)s immune from civil liabilityfor the acts  movementor unfamiliar object, person or animal.

or omissions of a person in rendering in géaith emegency care - . ; ;
by use of a semiautomatic defibrillator undet46.50 (8g)o an 3. A CO||ISIOn.WIth an object or "’?”.O‘h?r a_nlmal_. -
4. The potential for a person participatingaimequine activity

individual who appears to be in cardiac arrest: . X ; .
1. The person who renders the care toactina r!egllgent manneo fail to control the equine or to not
: P ‘ actwithin his or her ability

_ 2. The owner of the semiautomatic defibrillatas specified 5. Natural hazardspcluding surface and subsurface cendi
in s.146.50 (8g) (c) tio
3. The person who provides the semiautomatic defibrillator

for use, as spegified in ];46]50 (89).((:) andimprovements on the real property
4. The provider of training required undeld6.50 (8g) (h) (g) “Spectator’ means a person who attendsvatches an

(b) The immunity specified ipar (a) does not extend to any equineactivity but does not participate in the equine activity or

of the following: performany act or omission related to the equine activity that con

1. A person whose act or omission resulting from the usetbutes to the injury or death of a participant in the equine activity
the provision for use of the semiautomatic defibrillator constitutes (2) Except as provided in suf8) and(6), a person, including

grossnegligence. anequine activity sponsor or an equine professional, is immune

2. A health care professional who renders gty cardor  from civil liability for acts or omissions related his or her partic
compensatiorand within the scope of his or her usual and custoripationin equine activitiesf a person participating in the equine
ary employment or practice at a hospital or other instituticactivity is injured or killed as the result of amherent risk of
equippedwith hospital facilities, at thecene of an emgency or equineactivities.

accidentenroute to a hospital or other institution equipped with (3) Theimmunity under sub(2) does not apply if the person

ns.
(f) “Property” means real property and buildings, structures

hospltalfaC|I|t|es or at a physiciag’office. seekingimmunity does any of the following:
History: 1977 c. 1641987 a. 141989 a31; 1993 a. 1091995 a. 2271997 a. . .

67,156, 191; 1999 a. 79, 32, 56, 186, 2001 a. 74 (a) Provides equipment or tack that he or she knew or should
The “Good Samaritan” law is discussed. 67 AGgn. 218. haveknown wadaulty and the faulty equipment or tack causes the

Incidentalbenefits received by volunteer members ofNagional Ski Patrolinex injury or death.

changefor rendering emeency care to disabled skiers may result in a loss of civil . . .
liability immunity under the Good Samaritan la#9 Atty. Gen. 194 (b) Provides an equirte a person and fails to make a reason

The Good Samaritan statute. 62 MLR 469 (1979). ableeffort to determine the ability of the person to engsafely
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in an equine activity or to safely manage the particular equine pliability for acts or omissions related to carrying out responsibili
vided based on the persarepresentations of his or her ability ties pursuant to a designation undei86.21 (2m) (e)

(c) Fails to conspicuously post warning signs of a dangerous(3) A local emegency planning committee created under s.
inconspicuousondition known to him or her on the property tha®9.54(8) (a) 1.that receives grant under €.66.21is immune
he or she owns, leases, rents or is otherwise in lawful controlfedm civil liability for acts or omissions related to carrying out
or possession. responsibilitiesunder s166.21

i i i History: 1991 a. 1041995 a. 13201; 1997 a. 272001 a. 16
(d) Acts in a willful or wanton disregard for the safety of the A town that responds to a Level B hazardous waste release in its own capacity in

person. theabsence of a countyide agreement does not receive immunity from civil liability
(e) Intentionally causes the injury or death undersub. (2), 1997 Stats., but other statutory and common law immunities apply
' OAG 1-99

(3m) A person whose only involvement in an equine activity
is as a spectator shall not be considecebe participating in the 895.485 Civil liability exemption; agencies, foster par -
equineactivity. ents, treatment foster parents and family—operated

(4) Everyequine professional shall post and maintain signsgroup home parents. (1) In this section:
a clearly visible location on or near stablesyrals or arenas  (a) “Family—operated group home” has the meaning given in
owned,operated or controlled by the equine professional. Tke48.627 (1)
signsshall be white with black lettering, each letter a minimum of (b) “Foster home” has the meaning given in&02 (6)

oneinch in height, and shall contain the following notice:0*N (c) “Treatment foster home” has the meaning given 482
TICE: A person who is engaged for compensation in the rental@yq)

equinesor equine equipment or tack or in the instruction of a pe (2) Exce . .

: - e : ; : ptas provided in s467.10 (7)and343.15 (2) any
sonin the riding or driving of an equine or in being a PASSENGefstar treatment foster or family—operated group home parent li
uponan equine is not liable for the injury or death of a person i

X ) C S ; . ) Bensedunder s48.620r 48.625is immune from civil liabilityfor
volved in equine activities resultinfom the inherent risks of any of the following:
eqU|r_1eact|V|t|es,”as defined in section 895.481 (1) (e) of the W (a) An act or omission of the fostéreatmentoster or family—
consinStatutes. eratedyroup home parent while that parent is acting in higeor

. . . 0
(5) If an equine professional uses a written contract for F'E!Epacityas a fostertreatment foster or family—operated group
rentalof equines or equine equipment or tack or for the instructig@meparent.

of a person in the ridingjriving or being a passenger upon an b) A e . : .
. 4 4 ; : n act or omission of a child who is placedifoster home,
equine the contract shall contain the notice set forth in gtiin egtr)nemfoster home or family—operatedpgroup home while the

clearly readable bold print of not less than the same size as i is in the fostertreatment foster or family-operated group
print used in the remainder of the contract. homeparents care

(6) This section does not limit the liability @f person under 3)" theimmunity specified in suf2) does not apply if the act
any applicable products liability laws. _ or omission of a fostetreatment foster or family—operated group

(7) This section does not limit the immunity created under Bomeparent was not done in good faith or was not in compliance
895.52 with any written instructions, received from the agency that

History: 1995 a. 256 placedthe child, regarding specific care and supervision of the

Theapplication of this section is not limited to equine professionals.eX¢eption i i il—
to immunity under sub. (3) (a) for faulty equipment dat apply when no connection child. The gOOd faith of a fostetreatment foster or fam”y

betweerthe equipment and the plaifitd injuries was shown. KangasRerry 2000 Operatedgroup home parent and the compliance of the foster

WI App 234,239 Ws. 2d 392620 N.W2d 429 treatmenftoster or family—operated group home parent with any
written instructions received from the agency that placed the child

895.482 Civil liability exemption; ski patrol members. arepresumed in a civil action. Any person who asserts that a fos

(1) In this section: ter, treatment foster or family—operated group home parent did not

(a) “Compensation” means wages, sal@ymmission or bo actin good faith, or did not comply with written instructions re
nusespaid for services rendered, but does not include the-proW'Vedfr%m the agency that placed the child, has the burden of
sion, at a discounted price or without chayof food, beverages, Proving that assertion.

clothing, passes or other incidental benefits to ski patrol members.(4) Any agency that acts in good faith in placeghild with
foster treatment foster or family—operated group home parent

_(b) “Ski patrol member” means a registered member of the r%‘immune from civil liability for any act or omission of the agen
tional ski patrol who serves in thaapacity without compensa cy, the foster treatment foster diamily—operated group home
tion. o _ ~ parentor the child unless all of the following occur:
(2) Exceptas provided in sulf3), a ski patrol member is im () The agency has failed to provide the fosteatmenfoster
munefrom civil liability for his or her acts or omissions while hey family—operated group home parent wihy information relat
or she is actingn his or her capacity as a ski patrol memb®r 4 15 3 medical, physical, mentat emotional condition of the
cluding the rendering of emgency care. _ child that it is required talisclose under this paragraph. The de
(3). Theimmunity under this section does not apply if the agfartmentof health and family serviceshall promulgate rules
or omission of the ski patrol member involves reckless, wantonecifyingthe kind of information thaan agency shall disclose to
intentionalmisconduct. afoster treatment foster or family—operated group home parent
History: 1991 a. 318 which relates to a medical, physical, mental or emoticoabi

895.483 Civil liability exemption; regional and local tion of the child.

emergency response teams and their sponsoring agen (b) Bodily injury to the child or any other person or damage
cies. (1) A regional emegencyresponse team, a member ofo the property of the child @ny other person occurs as a direct
sucha team, and a local agenag defined in 466.22 (1) (c)that reﬁgg?f trl‘gsgl‘éﬁl‘;gggrﬁ?gga 4461995 . 2%.9126 (19)
contractswith t.h.e dIVISIQn of emgency managemer.‘t in the-de NOTE>:/ 1987 Wis. A’ct 377 which created this section, has a pfatory note
partment of military déirs for the provision of a regional emer gypiaining the act.

gencyresponséeam, are immune from civil liability for acts or Cross Refeence: See also cHHFS 37 Wis. adm. code.

omissionsrelated to carryingut responsibilities under a contract Foster parents are not agents of the county for purposes of tort liakiitp B.
unders.166.215 (1) v. Dane Countyl98 Wis. 2d 24542 N.W2d 777(Ct. App. 1995). See aldtstate
' ' g of Cooper vMilwaukee Countyl03 F Supp. 2d 124 (2000)

(2) A local emegency response team, a membéisuch a
teamand the countycity, village, or town that contracts to provide895.486 Civil immunity exemption; reports of  insur -
the emegency response team to the county are immune from ciaitce fraud. (1) In this section, “insurance fraud” means the
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presentatiorof any statement, document or claim, orphepara (2) This section does not apply to any insurance contract or
tion of a statement, document or claim with the knowledge that therker’s compensation plan.

statementdocument or claim will be presentdtat the person  (3) This section shall not apply to any provision of any-con
knew or should havé&nown contained materially false, incom tract, covenant or agreement entered into prior to July 1, 1978.

pleteor misleading information concerning aofythe following: History: 1977 c. 44} Stats. 1977 s. 895.47977 c. 447Stats. 1977 s. 895.49.

H B H : ; This section did not void an indemnitjause in a contract. Gerdmant\s. Fire
(@) An application for the issuance of an insurance policy |,q ranceco. 119 Ws. 2d 367350 N.V% 730(Ct. App. 1984).

(b) A claim for payment, reimbursememnt benefits payable

underan insurance policy 895.495 Safety devices on farm equipment, ordinary
(c) A payment made in accordance with the terms of an-instiegligence. (1) In this section:
ancepolicy. ~ (a) "Farm equipment” means a tractor or other machse
(d) A premium on an insurance policy in the business of farming.
(e) The rating of an insurance policy (b) “Safety device’means a guard, shield or other part that has

(2) Any person who, absent malice, files a report with or fuf€ Purpose of preventing injury to humans. N
nishesinformation concerning suspected, anticipated, or com (2) If a person in the business of selling or repairing farm
pletedinsurance fraud is immune from civil liability for his or hefquipmentabricates a safety device and installs the safety device
acts or omissions in filing the reportfornishing the information ©On used farm equipment, after determining either that the farm
to any of the following or to their agents, employeedasignees:; €duipmentwas not originally equipped with suetsafety device

The ofice of the commissioner of insurance or that a replacemeii not available from the original manufac

(@) h : turer or from a manufacturer of replacements, and notifies the
(b) Alaw enforcement &ter. owneror purchaser of the farm equipment that the pefabri
(c) The National Association of Insurance Commissionerscatedthe safety device, the person is not liable for cldonaded

(d) Any governmental agency established to detect and pi@tort for damages arisirfgom the safety device unless the claim
ventinsurance fraud. antproves, by a preponderance of the evidence, that a cause of the

) ot : laimant’'sharm was théailure to use reasonable care with respect
verﬁ?%?&gggg?{gﬂé oganization established to detect and-pr o the design, fabrication, inspection, condition or installation
. ' . ) . or warnings relating to, the safety device.

(f) Any insurer or authorized representative of an insurer — nistory: 1093 a. 455

(3) Any information furnished by an insurgrresponse to a ) ) ) ) )
reportor information furnished under su) is confidential and 895.50 Right of privacy . (1) Theright of privacy is recog
may be made public only if required in a civil or crimirgition. hizedin this state. One whose privacy is unreasonably invaded is

(4) If a civil action is commenced against a person for-dafntitledto the following relief: _ o
agesrelated to the filing of a report or the furnishing of informa (&) Equitable relief to prevent and restrain such invasion, ex
tion under sub(2) and the court determines that the person is irluding prior restraint against constitutionally protected commu
munefrom civil liability for his or her acts or omissions in filing Nicationprivately and through the public media;
thereport or furnishing the information, the perditimg the re (b) Compensatory damages basétier on plaintif s loss or
port or furnishing the information shall recover costs under ctlefendant'sunjust enrichment; and
814 and, notwithstanding 814.04 (1) reasonable attorney fees. (c) A reasonable amount for attorney fees.

History: 1995a. 177 (2) In this section, “invasion of privacyheans any of the fol

S il — lowing:
895.487 Civil liability exemption; employment refer - . . .
ences. (1) In this sec){ion: P POy (a) Intrusion upon thprivacyof another of a nature highly-of

“ " : S fensiveto a reasonable person, in a place that a reasonable person
in C?Sé es;n %%‘Z? ehnizl’g\fergeanlng given in61.01 (3pnd also would consider private or in a manner which is actionable for tres

P " . . . pass.
(b) "Employer” has the meaning given inl91.01 (4) (b) The use, for advertising purposes or for purposes of trade,

(c) “Reference” means a statement about an empeY&&’ f the name, portrait or picture of any living person, without hav
performanceor qualificationsfor employment and includes ajn first obtained the written consent of the persoif de person
statemenabout an employegjobperformance or qualifications i3 minor of his or her parent or guardian.
for employment provided pursuant to the settlenuérat dispute (c) Publicity given to a matter concerning the private life ef an

betweenthe employer and employee or provided pursuant tog . " . :
: er,of a kind highly ofensive to a reasonabferson, if the
agreemenbetween the employer and employee relating to the t E}en danhas acted either unreasonably or recklessly at

minationof thelemploi/]ee emEonment. ¢ | erthere was a legitimate public interest in the matter involved, or

(2) An employer who, on the request of an employee or a pigith actual knowledge that none existed. It is aotnvasion of
spectiveemployer of the employee, provides a reference to thafacy to communicate any information availalitethe public
prospectiveemployer is presumed to be acting in good faith ange 5 matter of public record.

unlesslack of good faith is shown by clear and convincing evi (d) Conduct that is prohibited under2.09 regardless of

dence s immune from all civil liability that may result from pro _ h
viding that reference. The presumtgtion of ggod faith undrér tHi c?:ge;rtglirses Z?Sthtéegﬂtgo%léntlllqneal:ﬁrcr::ggl rae(l:?lit(;er(]:i itfotﬁger ecggguct,
subsectiormay be rebutted only upon a showing by clear and ¢ 9 '

vincing evidence that the employer knowingisovided false in  °ccnd criminal action related to the conduct. _
formationin the reference, that the employer made the reference(3) Theright of privacy recognized ithis section shall be in

maliciouslyor that the employer made the referenceiatation  €rpretedn accordance with the developing comntaw of pri-
of 5.111.322 vacy,including defenses afbsolute and qualified privilege, with

History: 1995 a. 4411997 a. 35 dueregard for maintaining freedom of communication, privately
andthrough the public media.

895.49 Certain agreements to limit or eliminate tort li - (4) Compensatorglamages are nbiited to damages for pe

ability void. (1) Any provision to limit or eliminate tort liability cuniaryloss, but shall not be presumed in the absence of proof.

asa part ofor in connection with any contract, covenant or agree (6) (a) If judgment is entered in favor of tHefendant in an

mentrelating to the construction, alteration, repaimaintenance actionfor invasionof privacy the court shall determine if the-ac

of a building, structure, or other work related to constructien, ition was frivolous. If the court determines that the action was friv

cluding any moving, demolition or excavation, is against publiolous,it shall award the defendant reasonable fees and costs relat

policy and void. ing to the defense of the action.
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(b) In order to find an action for invasion of privacy to be frivoindividual's federal,state or local tax returns or counsels an-indi
lous under par(a), the court must find either of the following: vidual regarding the individuad'federal, state or local tax returns.
1. The action was commenced in bad faitfor harassment ~ (2) DiSPOSAL OF RECORDS CONTAINING PERSONAL INFORMA-
purposes. TIoN. A financial institution, medical businesstax preparation

2. The action was devoid ofcgarable basis in law or equity Pusinessnay not dispose of a record containing persimfafmar

(7) No action for invasion of privacy may be maintained und jon unless the financial institution, medical business, tax prepara
this section if the claim is baseuh an act which is permissible-un lon business or other person under contract with the finaneial in

derss.196.630r 968.27t0 968.37 stitution, medical business or tax preparation business does any of
History: 1977 c. 1761987 a. 3991991 a. 2942001 a. 33 the following:
Commercialmisappropriation of a pers@mame is prohibited by ¢onsin com (a) Shreds the record before the disposal of the record.

mon law Hirsch vS.C. Johnson & Son, In@0Wis. 2d 379280 N.W2d 129(1979). b h inf . ined in th db
Oral communication among numerous employees and jail inmatedigsestfto (b) Erases the personal information contained in the recerd be

constitutepublicity under sub. (2) (c). Hillman €olumbia Countyl64 Ws. 2d 376  fore the disposal of the record.

474N.W.2d 913(Ct. App. 1991). e . .
Theright to privacy laws. 895.50, does noffet the duties of custodians of public (c) Modifies the record to make the personal information un
recordsunder s. 19.21. 68 AttGen. 68. readablebefore the disposal of the record.

St;rveillar;feﬂf a Siqhgol disttrictt eanriloyee frortr: ;t)ﬁbli{;hstreetsI and highwaﬂs;e?yt, (d) Takes actions that it reasonably believes eviure that no
employerschool district agents to determine whether the employee was in violati : : ; ;
of the districts residency policy did not violate this section. Munsadilwaukee ?Ehauthorlzecperson will haveacce_ss to the personal qurmat'on
Boardof School Directors969 F2d 266(1992). containedn the record for the period between the recodispos

A persors religious diliation, standing alone, is not so private that publicationg| and the record’ destruction.
would offend a reasonable person and constitute an invasion of privacy under sub. . R
(2) (c). Briggs & Stratton Corp. Wational Catholic Reporter Publishing @38 F ) 3) Cl\_/lL LIABILITY; DISPOSALAND USE. (@) A flnan_Cla_hnStltU'
SUTD#J-’L%I(lSQQ- sion of the Wrkers C ion Act d b i tion, medical business or tax preparation business is liable te a per

e exclusivity provision of the Wrkers Compensation Act does not bar a clai ; o e i . :

for invasion of privacy under 895.50. Marino v Arandell Corp.1 F Supp. 2d 947 "Sonwhose personal information is dIS_pOSSd of in V|o_Iat|o_n of sub.
(1998). (2) for the amount of damages resulting from the violation.

The absence of false light from th@sdbnsin privacy statute. 66 MLR 99 (1982). (b) Any person who, for any purpose, uses personaima:
Thetort of misappropriation afiame or likeness underi¥onsins new privacy 4 H f ; : ial inati
law. Endejan, 1078 WLR 1029, tion contalqed ina yecord thas dlsposgd of by.a flnanc@ insti
tution, medical business or tax preparation business is liable to an
895.505 Disposal of records containing personal in - individualwho is the subject of the information and to the finan
formation. (1) Deriions. I this section: Ciaposed of theecordior the Amount of damAges resulting from-
@ ijfd't Caf,d has the_ meaning given im21.301 (15) the personrs use of the information. This paragraph does not apply
(am) “Dispose” does not include a sale of a rearthe trans {4 3 person who uses personal information withetiorization
fer of a record for value. _ or consent of the individual who is the subject of the information.
_ (b) “Financial institution” means any bank, savings bank; sav (4) penaLTiES; DISPOSALAND USE. (a) A financial institution,
ings and loan association or credit union that is authorized to g dicalbusiness or tax preparation business that violateg2ub.
businesaunder state or federal laws relating to financial ins““h]ayberequired to forfeit not more than $1,000. Acts arising out
tions, any issuer of a credit card or any investment company of the same incident or occurrence shall be a single violation.

() “Investment company” has the meaning givensin () Any person who possesses a record that was disposed of
180.0103(11e). by a financial institution, medical business or tax preparation

(d) “Medical business” means anyganization or enterprise businessand who intends to usfar any purpose, personal infor
operatedor profit or not for profit, including a sole proprietor mationcontained in the record may be fined not more $13600
ship, partnership, firmpusiness trust, joint venture, syndicateor imprisoned for not more than 90 days or both. This paragraph
corporation,limited liability company or association, that posdoesnot apply to a person who possesses a record with the authori
sessemformation, other than personnel records, relating to-a pgationor consent of the individual whose personal informaion
son'sphysical ormental health, medical history or medical treatcontainedn the record.
ment. History: 1999a.9 ) o

(e) “Personal information” means any of the foIIowing: Disposing Medical, Financial Records. FranklinisWaw Dec. 1999.

1. Personally identifiable data about an individsiatiedical ggs 51 Liability exemption: food donation, sale or dis -
condition, if the data are not generally considered tpbblic  ihytion, (1) In this section: ’

knowledge. (b) “Charitable oganization” means an gannization the con

2. Personally identifiable data that contain an individua  1rihytionsto which aredeductible by corporations in computing
countor customer numbgaccount balance, balance owing, credietincome under 71.26 (2)

balanceor credit limit, if the dataelate to an individua’ account (c) “Food distribution service” means a program of a private

or transaction Wlth a f”?"?‘“c'a' |nst|tut|or1. N nonprofitorganization that provides food products directly to in
3. Personally identifiable data provided by an individua to yjyidualswith low incomes or that collects food products for and
financial institution upon opening an account or applying for gistriputesfood productdo persons who provide the food prod
loanor credit. uctsdirectly to individuals with low incomes.

4. Personally identifiable data abaut individuals federal, (d) “Food products” has the meaning specified 83501 (6)
state (?‘r local tax r.eturn's.. , . .. (e) “Qualified food” means food products that meetstan

(f) “Personally identifiable” means capable of being associgfyyqs of quality established by state law or rule or federal law or
edW|t.h a partlpular |nd|V|duaI through one wrore identifiers or regulationsjnciuding food products that are not readiiarket
otherinformation or circumstances. _ _ abledue to appearance, age, freshness, grade, size, surplusage or

(9) “Record” means any material on which written, drawrpther condition, except that “qualified food” does riatlude
printed,spoken, visual or electromagnetic information is recordegnnedfood products that are leaking, swollen, demech seam
or preserved, regardless of physical form or characteristics. or not airtight.

(h) “Tax preparation business” means arganization or en (2) Any person engaged in the processing, distribution or sale
terpriseoperated for profit, including a sole proprietorship, parbf food products, for profit or not for profit, who donatesells,
nership firm, business trust, joint venture, syndicatarporation, ata price not to exceed overhead arahsportation costs, quali
limited liability company or association, that for a fee prepares &ad food to a charitable ganization or food distribution service
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is immune from civil liability for the death of or injury to an indi 5. A formally constituted subunit or an agency of subd.,
vidual caused by the qualified food donated or sold by the pers@nor 4.

(3) Any charitable gganization orfood distribution service  (b) “Injury” means an injury to a person or to property

which distributes free of chge qualified food to angerson is im (c) “Nonprofit oiganization” means anganization or associ

munefrom civil liability for the death of or injury to an individual _; . : :
causedby the qualified food distributed by the charitabtga- 210" Not 0ganized or conducted for pecuniary profit.

nizationor food distribution service. (d) “Owner” means either of the following:
(4) This section does not apply the death or injury was 1. A person, including a governmental body or nonpiait
causedoy willful or wanton acts or omissions. ganization that owns, leases or occupies property
1Hci)5t(¥s>a/§ l198é9c. 2191983 a. 18%.329 (20) 1987 a. 271987 a. 312.17, 1989 2. A governmental body aronprofit oganization that has a
a.108 a recreationahgreement with another owner
895.515 Liability exemption; equipment or technology (e) “Private propertyowner” means any owner other than a
donation. (1) In this section: governmentabody or nonprofit aganization.

(@) “Commercial equipment or technology” means goods or (f) “Property” means real property and buildings, structures
relatedprocedures used bought for use primarily in a businessandimprovements thereon, and the waters of the state, as defined
including farming and a profession. unders.281.01 (18)

(b) “Institution of highereducation” means an institution with ~ (g) “Recreational activity” means any outdoor activity under
in the University of Visconsin System, a technical college or a priakenfor the purpose of exercise, relaxation or pleasocijding
vate,nonprofit institution of higher education located in this statpracticeor instruction in anyuch activity “Recreational activi

(2) Any person engaged in the sale use of commercial ty” includes hunting, fishing, trapping, camping, picnicking, ex
equipmenbr technologyfor profit or not for profit, who donates ploring caves, nature studjpicycling, horseback riding, bird-
any commercial equipmerdr technology to a public or privatewatching, motorcycling, operatingan all-terrain vehicle,
elementaryor secondary school or an institutiohhigher educa  ballooning, hang gliding, hiking, tobogganing, sledding, sleigh
tion or who accepts reimbursement in an amount not to excé#ting, snowmobiling, skiing, skating, water sports, sight-seeing,
overheadand transportation costs for any commercial equipmeiftck—climbing,cutting or removing wood, climbingbservation
or technology provided to a public or private elementarsegon  towers,animal training, harvesting the products of nature, sport
dary school or to an institution of higher education is immunghootingand any other outdoor sport, game or educational activi
from civil liability for the death of or injury to an individual causedy. “Recreational activity” does not include anyanized team
by the commercial equipment or technology sportactivity sponsored by the owner of the property on which the

(3) This section does not apply the death or injury was activity takes place.
causedby a willful or wanton act or omission of the person who (h) “Recreational agreement” means a written authorization
donatedor accepted reimbursement for the commercial equigrantedby an owneto a governmental body or nonprofigar

mentor technology nization permitting public access to all or a specified part of the
(4m) This section does not apply to the manufacturer of tfwner’sproperty for any recreational activity

donatedcommercial equipment or technology (i) “Residential property” means a building or structure de
History: 1995 a. 12,1997 a. 237 signedfor and used as a private dwelling accommodation er pri

N . . ) vate living quarters, and the land surrounditige building or
895.517 Liability exemption: solid waste donation or structurewithin a 300—foot radius.

sale. (%) In t.hls sectlon:. _— . . . (2) No buTy; IMMUNITY FROM LIABILITY. (a) Except as pro
() “Charitable oganization” hasthe meaning given in s. iged in subs.(3) to (6), no owner and no ficer, employee or

895.51(1) (b} o agentof an owner owes to any person who enters the dsvner
(b) “Municipality” has the meaning given in289.01 (23)  propertyto engage in a recreational activity:
(c) “Qualified food” has the meaning given ir885.51 (1) (e) 1. Aduty to keep the property safe for recreational activities.
(d) “Responsiblaunit” has the meaning given in287.01 (9) 2. A duty toinspectthe propertyexcept as provided under s.

(e) “Solid waste” has the meaning given ir289.01 (33) 23.115(2).

(2) Any person who donates or selé,a price not exceeding 3. A duty togive warning of an unsafe condition, use or activi
overheadand transportation costs, solid waste, or a matiwl ty on the property
is separated from mixed soil waste, to a materials reuse progranp) Except as provided in sul§8) to(6), no owner and no fif
thatis operated by aharitable oganization, municipality or Fe  cer,employee or agent of an owner is liable for the death of, any
sponsibleunit is immune from civil liability for the death of orin injury to, or any death or injury caused, yperson engaging in
jury to an individual or the damage to property caused by the sofidecreational activity on the owrsrproperty or foany death or

wasteor material donated or sold by the person. injury resulting from an attack by a wild animal.
(3) This section does not apply the death or injury was (3) LIABILITY; STATE PROPERTY. Subsectiorf2) does not limit
causedby willful or wanton acts or omissions. theliability of an oficer, employee or agent of this state or of any
~ (4) This section does not apply to thale or donation of quali of its agencies for either of the following:
fied food. (a) A death or injury that occurs on property of which this state
History: 1997 a. 60 or any of its agencies is the owner at any event for which the owner

895.52 Recreational activities; limitation of property chargesan admISSI_Oﬂ fee for spectators. . :
owners’ liability . (1) DEFINITIONS. In this section: _(b) Adeath or injury caused by a malicious act oebyali-

(a) “Governmental body” means any of the following: ciousfailure to warn againgtn unsafe condition of which arfief

cer, employee or agent knewhich occurs on property desig

1 Th_e federal government. natedby the department of natural resources usd28.1150r

2. This state. o ) designatedy another state agency for a recreational activity

3. A county ormunicipal governing bogyagencyboard, (4) | iapiLiTY; PROPERTY OF GOVERNMENTAL BODIES OTHER
commissioncommittee, council, department, distictany other Ay tris sTaTe. Subsectio{2) does not limit the liability of a
public body corporate angolitic created by constitution, statute governmentabody othetthan this state or any of its agencies or
ordinanceyule or order of an oficer, employee or agent of such a governmental body for

4. A governmental or quasi—governmental corporation. eitherof the following:
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(a) A death or injury thadccurs on property of which a govern “Recreationakctivity” does not apply to random wanderings of a young child that

; arenot similar to activities listeth sub. (1) (g). Shannon 8hannonl150 Wis. 2d
mentalbody is the owner at any event for whible owner chaes 434 442 N.W2d 25(1989).

anadmission fee for spectators. The states role as trusteef public waters is equivalent to ownership, giving rise
(b) A death or injury caused by a malicious act oabyali- 1t recreational immunity Sauer vReliance Insurance Compan2 Ws. 2d234

. ; . - ; .o 448 N.W2d 256(Ct. App. 1989).
ciousfailure to warn againgtn unsafe condition of which arfief Indirect pecuniary benefits constitute “paymentider sub. (6) (a). Douglas v

cer,employee or agent of a governmental bkdgw which 06 pewey,154 Ws. 2d 451453 N.W2d 500(Ct. App. 1990).
curs on property designated by thgovernmental body for  “Injury” under sub. (1) (b) includes death. Moublerthern States Power Ct57
recreationahctivities. Wis. 2d 177 458 N.W2d 836(Ct. App. 1990).

By providing a lifeguard a landowner does not assume a duty to provide lifeguard
(5) LIABILITY; PROPERTYOF NONPROFITORGANIZATIONS. SUB  senvices in a non-negligent mann&rvin v City of Kenoshal59 Ws. 2d 464464

section(2) does notimit the liability of a nonprofit aganization N.w.2d654(1991).

or any of its oficers, employees or agents for a deatlinqury For purposes of sub. (4) (b), conduct is “malicious” when it is the result of hatred,
N ] . : il will, or revenge, or is undertaken when insult or injury is intended. Er@ity
causedy a malicious act or a malicious failure to warn against ghenosha159 Ws. 2d 464464 N.W2d 654(1991).

unsafec'onditio_n Of_ which an c_bit:er, employee or agent Qf the  immunityis not limited to injuries caused by defects in propitssif, but applies
nonprofitorganization knewwhich occurs on property @fhich  toall injuries sustained during use. Johnso@ity of Darlington, 160 Ws. 2d 418

the nonprofit oganization is the owner 466N.W.2d 233(Ct. App. 1991). . . .
A young childs inability to intend to engage in recreational activity does not render

(6) LIABILITY; PRIVATE PROPERTY. Subsectior2) does not limit - jandownerimmunity inapplicable when the activity is recreational in nature. Nelson
the liability of a private property owner or of an employee or agentSchreiner161 Ws. 2d 798469 N.W2d 214(Ct. App. 1991).
of a private property ownaxhose property is used for a recre lllegal gambling conducted by a club occupying city park land placed the club out

: i ; e . side the protection of the immunity statute. LeElk Rod & Gun Club Inc164 Ws.
ationalactivity if any of the following conditions exist: 20103 473 N.W2d 581(Ct. App. 1991).

(a) The private property owner collects monggods or ser A party is not immune as an occupant when evidence unequivocally shows inten
vicesin payment for the use of the owtsepropertyfor the recre tional and permanent abandonment of the premises had occurred. MoBogalv

- s - } Py s.Co0.164 Ws. 2d 516476 N.W2d 287(Ct. App. 1991).
ationalactivity during which the death or injury occurs, and th@ Walking to or from a non—-immunactivity does not change a landowsestatus.

aggregatealue of all payments received by the owfoetthe use  Hyptv. City of Appleton 165 Ws. 2d 215477 N.w2d 69(Ct. App. 1991).
of the ownets property for recreational activities during the year sub.(2) (b) does not require a person injured by a wild animal to be engaged in a

in which thedeath or injury occurs exceeds $2,000. The followir crledatiqnallacljivgy for\l;mmun,iltlytg attach ttcy theC ﬂ%%e\;\tly ogénggfgﬁl d\zeziz
: : Ild animal. Ruason.\Janesvilie Conservation S. .
do not constitute payment to a privaperty owner for the use 335 (1g97).

of his or her property for a recreational activity: A municipal pier was the type of property intended to be covered by the reereation
1. A gift of wild animals orany other product resumng from &l immunity statute. Crowbridge Village of Egg Harbqrl79 Ws. 2d 565508

. o N.W.2d 15 (Ct. App. 1993).
the recreational activity A church that paid a fee to reserve park space, including a ball diamond, for a picnic

2. An indirect nonpecuniary benefit to the private propertyherea “pickup” softball was played was not a sponsor of garized team sport

owneror to theproperty that results from the recreational activity'®, ”g‘;ﬁg Sng(ll)g(gg-) #ha v Atlantic Mutual Ins. Col79 Ws. 2d 774508

3. A donation of moneygoods oiservices made for the man  whether a person intended to engage in recreational activity ispositivein

agementnd conservation of the resources on the praperty — determiningwvhetherecreational activity is engaged in. The nature and purpose of
the activity must be given primary consideration. LinvilleQity of Janesville184
4. A payment of not more than $5 per person per day fer pelis. 2d 705516 N.W2d 427(1994).

missionto gather any product of nature on an ovseroperty Recreationalmmunity does not extend to activities of thedowner acting inde
; pendently of its functions as ownémmunity did not apply to city paramedics pro
5. A payment recelyed from a govemmenta_l quy viding service to an accident victim at a city park. Linvill€ity of Janesville184
6. A payment received from a nonprofitganization for a Wis.2d 705516 N.W2d 427(1994).
recreationahgreement. Limited liability for nonprofit oganizations is not unconstitutional on equal

. . .. . protectiongrounds. Szarzynski vYMCA, Camp Minikani,184 Ws. 2d 875517
(b) The death or injury is caused by the malicious failure of tiew.2d 135(1994).

private property owner or an employee or agent of the privateVisiting a neighbor to say hello is not a recreational activity under this section.

r rtvowner to warn in n unsaf nditarthe pr r Sievertv. American FamilyMut. Ins. Co190 Ws. 2d 413528 N.W2d 413(1995).
propertyowner to warn against an unsafe co didarthe prope Thata local firefightets picnic generated profits that were ugadpark mainte

ty, of which the private property owner knew nanceand improvements and the purchase of fire equipment did not result in the event
(c) The death or injury is caused bynalicious act of the pri  beinga commercial, rather than recreational, activity uttiklisrsection. Fischer v

: Doylestown Fire Department99 Ws. 2d 83549 N.W2d 575(Ct. App. 1995).
vateproperty owner or of an employee or agent of a pripaip Landneed not be open for recreational use for immunity to apply under this sec

erty owner tion. The focus is on the activity of the person who enters on and uses the land. Immu
(d) The death or injury occurs on property owned by a priv&é@’ applies without regard to the owrepermission. &tdoljak v Mosinee Paper

. “Corp.200 Wis. 2d 624547 N.W2d 602(1996).
propertyowner to a social guest who has been eXpreSSly and in n activity essentially recreational in nature will not be divided into component

vidu_ally in_VitEd bythe private property owner fQI' the SpeCifiC'QC_ parts,at one moment recreational and at another not, in applying this seatiatol-V
casionduring which the death or injury occurs, if the death or injuak v. Mosinee Paper Cor@00 Ws. 2d 624547 N.W2d 602(1996).

ry occurs on any of the foIIowing: ’Rec_reational immunity does not attach to a landowner when an act of the landown
er’s officer, employee, or agent that is unrelated to the maintenance or condition of
1. Platted land. theland causes injury to a recreational land.ug&sky v International Association

; : of Lions Clubs210 Ws. 2d 464565 N.W2d 260(Ct. App. 1997).
2. Residential property A portable ice shanty located on a frozen lake does not qualify as recreational
3. Property within 300 feaif a building or structure on land “property,” and its presence on the lakénsuficient to establish its owner as an *oc

; i i i cupant’of thelake entitled to recreational immunitfpoane vHelenville Mutual In
thatis classified as commercial or manufacturimgler s70.32 ¢ == - 2 50 e e, 2d 344575 N.W2d 734(Ct. App. 1998).

(2) (a) 2.0r3. Walking for exercise through a padn the way to do errands was a recreational
(e) The death or injury is sustained by an employee of a privégg\g;y. Lasky v City of Stevens Poin220 Ws. 2d 1 582 N.W2d 64(Ct. App.
propertyowner acting within the scope of his or her duties. To find immunity under this section, the court must examine not only the glaintif

(7) NO DUTY ORLIABILITY CREATED. Except as expressgro reasonfor being on the propertput also the activity taking place on the@perty
While aspectatdis presence at a school football game is recreational, the exception

vided in this section, nothing in this section oil81.11northe  fom andowner immunity for injuries incurred in recreational activities for sponsors

commonlaw attractive nuisance doctrine creates any dutamd of omganized sports extends to spectators, not just participants. M&gool Dis

or ground of liability toward any person whees anothé&s prop  trict of Colby 226 Ws. 2d 704595 N.W2d 339(1999).

erty for a recreational activin An attendee at a fair who was injured while attempting to capture a runaway steer

4 . wasengaged in recreational activitfhere is no “Good Samaritan” exception to the

History: 1983 a. 4181985 a. 291989 a. 311995a. 27223 227, 1997 a. 242 yecreational immunity provided by this section. Schul@nnnell Mutual Reinsur
NOTE: 1983 Wis. Act 418 which created this section, contains a statement ance Co.229 Ws. 2d 513600 N.W2d 243(Ct. App. 1999).

of “legislative intent” in section 1. Immunity for nonprofit oganizations is not limited to those that act in the public
A municipality is immune from liabilitfor a defective highway or public sidewalk interestandgratuitously open their land to the general public. It is not a violation of

only when it has turned them oyaet least in part, to recreational activities and wherqualprotection to treat “non—charitable” nonprofiganizations dferently than

damagesesult from recreational activityBystery v Village of Sauk Cityl46 Ws.  privateproperty owners. Bethke kauderdalef LaCrosse, Inc. 2000 WI App 107,

2d 247,430 N.W2d 611 (Ct. App. 1988). 235Wis. 2d 103612 N.W2d 332
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_ Althoughindividual condgminil_lm unit OW_nf_rs hetidle to an utndi\(ljidtﬁd infterest aperson who dérs facilities to the general public for participation
in common owners, a condominium association aasccupant and therefore an ; ; A ; .
ownerunder sub. (1) (d). Bethkelauderdalef LaCrosse, Inc. 2000 WI App 107, In relcriatlon_arll_act;]vmlt_es_|s riStE)IOI’ISIt;Ile tObC_ilc.) all offtiewing:
235Wis. 2d 103612 N.w2d 332 . Act within the limits of his or her abilit
Theowner of property subject to an easement iamer” under sub. (1) (d). The d all . di . .y in th .
plaintiff's walking across the easement to gain access to a boat was recreational asz-_ Heed all warnings regarding participation in the recreation
thewalk was inextricably connected to recreational activitige plaintif user of the al activity.
easementyho was granted the right to use it by a 3rd—person holder of the easement, . . I of hi h d th .
wasnot asocial guest of the land owner under sub. (6) (d) expressly and individually 3. Maintain control of his or her person and the equipment,
invited to use the propertyThe fact that the easement owgeanted the right of use devices or animals the person is using while participating in the
aspart of the sale of the boat render the land owrempt from immunity under sub. recreationahctivity
(6) (a). Urban vGrasser2001 WI 63243 Wis. 2d 673627 N.W2d 511. ) : ) )
An “owner” under sub. (1) (d) 1. includes an “occupant.” A child whois an-occu 4. Refrain fromacting in any manner that may cause orcon
pantis capablef extending an invitation that triggers the social guest exception. ug; ini i
der sub. (6) (d). A guesttontinuous act that begins on an ovsproperty but pro “tibute t(.) the d?‘i.th O.r InJury to hlmsel.f or hers.el.f or to ofber
pelsthe guest a few feet from the property where an injury occurs compelled @NSswhile participating in the recreational activity
conclusionthat sub(6) (d) must be construed to allow for the extension of the social i i i ; - i
gueststatus to the injuries defed. \Waters v Pertzborn, 200WI 62,243 Wis. 2d (b) A \I_IO|atIOI’_1 of this SUbse.Ctlon constitutes negllgence._ The
703,627 N.w2d 497 comparativenegligence provisions of 895.045apply to negh
This section is liberally construed in favor of property owners when the activity genceunder this subsection.
questionis not specificallylisted but is substantially similar to listed activities or
whenthe activity is undertaken in circumstances substantially similar tirthen (4m) LIABILITY OF CONTACT SPORTSPARTICIPANTS. (&) A paf
stances of a recreational activitylinnesota Fire & Casualty Insurance @dPaper  ticipantin a recreational activity that includes physical contact be
Recyclingof LaCrosse, 2001 WI 6244 Ws. 2d 290627 N.W2d 527 . : . . .
Because childs subjective assessmentre€reational activity could include ev tween_persons _'n a spor_t _'nVOIV_'ng amateur teainsjuding
ery form of childs play an objective, reasonable adult standard must be appliedt®amsin recreational, municipal, high school and college leagues,
determine whether a childplay is recreational. Crawling though stackbaled = may be liable for an injury inflicted on another participant during
paperat an industrial site while lighting matches and starting fires was not recreatign : - . v
al activity. Minnesota Fire & Casualty Insurance CdPaper Recycling of LaCrosse, &hd asd: Fl?]ar? Qf that stpgn a tl?ln a(l:tlon Ontlﬁ '_f ihetptar“c'pant_v‘_/ho
2001WI 64,244 Wis. 2d 290627 N.w2d 527 causedne Injury acted reckiessly or with intent to cause Injury
Thenature of property can be a significant factor in determining whether an activi . . .
ty is recreational, although it is not dispositive. That a commercial site is used only (b) iness the professional .Ie.ague. eStabl|She$ a Clgar policy
for a business purpose that is not open to the public, as indicated by a fence to Wéi¢h a different standard, a participant in an athletic activity that

peopleaway agues against childrens’ mischievous conduct on the premises bei?ﬂ:ludesphysicalcontact between persons ina sport involving
substantiallysimilar to a recreational activitMinnesota Fire & Casualty Insurance

Co.v. Paper Recycling of LaCrosse, 2001 WIB44 Ws. 2d 290627 N.Ww2d 527 professionateams in a professional league mayliakle for an
A deer stand is a “structure” under sub. (1) (f). A structure or improvemedt injury inflicted on another participant dur|ng and as part of that

not be owned by the ownef the underlying land to constitute “property” under sub ; ; f i i
(1) (f). Peterson.Wlidwest Security Insurance Co. 2001 WI 1343 Ws. 2d 567 sportin a tort action only if the participant wivaused the injury

636N.W.2d 727 actedrecklessly or with intent to cause injury
A suit by an elementary school student injured while playing during a mandatory (5) EFFECTON RELATED PROVISION. Nothing in this section af

schoolrecess was not barred by this sectiecause the student did not enter thPT e -
schoolproperty to engage @ recreational activifyout for education purposes inror 1€Ctsthe limitation of property owners’ liability under&95.52

derto comply with the state’compulsory attendance and truancy laaman v History: 1987 a. 3771995 a. 223447, 1997 a. 242

SchoolDistrict of Stanley-Boyd, 2001 WI 12248 Ws. 2d 548635 N.W2d 762 NOTE: 1987 Ws. Act 377 which created this section, has a jfatory note
Wisconsin’s Recreational Use StatuteoWards Sharpening the Picture at theexplaining the act.
Edges.1991 WLR 491. ) This section codifies commdaw. It does not impose a greater duty of care oR indi
Wisconsins Recreational Use Statute. Pendletoris. \Waw May 1993. vidualsthan exists at common lawRockweit v Senecal197 Ws. 2d 409 541
N.W.2d 742(1995). ) ] )
895.525 Participation in recreational activities. Sub.(3) does not mean that all who ski are negligent under all circumstances. Sub.

. . . . (3) and (4) when read together impose an obligation of ordinary care on a skier to
(1) LecisLaTivE PURPOSE. The legislature intends by this sectioryoidforeseeable harms, including adherence to the conditions enumerated in sub.

to establish the responsibilities of participantsr@treational (4). Ansani v Cascadéountain, Inc223 Ws. 2d 39588 N.W2d 321(Ct. App.
activities in order to decrease uncertainty regarding the lege®®)-

responsibilityfor deaths omjuries that result from participation . L .

in recreational activities and thereby to help assuredhénued 895.527 Sport shooting range activities. (1) In this see
availability in this state of enterprises thafiesfrecreationakctivie  tion, “sport shooting range” means an area designed and operated
tiesto the public. for the use and disctge of firearms.

(2) DerNITION. In this section, “recreational activity” means (2) A persorwho owns or operates a sport shooting range is
any activity undertaken for the purpose of exercise, relaxationigimunefrom civil liability related tonoise resulting from the ep
pleasure,ncluding practice or instruction in any such activityerationof the sport shooting range.

“Recreationalctivity” includes hunting, fishing, trapping, camp  (3) A persorwho owns or operates a sport shooting range is
ing, bowling, billiards, picnicking, exploring caves, nature studyot subject to an action for nuisance or to zoning conditions re
dancing,bicycling, horseback riding, horseshoe-pitching, birdtatedto noise and no court may enjainrestrain the operation or
watching,motorcycling,operating an all-terrain vehicle, balleon useof a sport shooting range on the basis of noise.

ing, curling, throwingdarts, hang gliding, hiking, tobogganing, 4y Any sportshooting range that exists on June 18, 1998, may
sledding,sleigh riding, snowmobiling, skiing, skatingarticipa  continueto operatas a sport shooting range at that location not
tion in water sports, weight and fitness training, sight-seeingjihstandingany zoning ordinance enacted undéigs69 60.61,
rock-climbing,cutting or removing wood, climbingbservation g4 g7 61 350r 62.23 (7) if the sport shooting range is a lawful
towers,animal training, harvesting the products of nature, spQ[faqr 5 legal nonconforming use under any zoning ordinance en

shootingand any other sport, game or educational activity  5qeq under £9.69 60.61 60.62 61.350r62.23 (7)that is in ef
(3) APPRECIATIONOF RISK. A participant in a recreational-ac fecton June 18, 1998.

tivity engaged in on premises owned or leased by a person wh?5) Any sportshooting range that exists on June 18, 1998, may

offers facilities to the general public for participation in r€Crecontinueto operates a sport shooting range at that location not
ationalactivities accepts the risks inherent in the recreational %thstandingall of the following:

tivity of which the ordinary prudent person is or should be aware. )

In a negligence action for recovery of damages for death, persona{®) Sectionl67.30941.20 (1) (dppr948.6050r any rule pre

injury or property damage, conduct by a participant who acce%é‘ gatedqnder those sections regulating or prohibitingdise

the risks under this subsection is contributory negligence, gargeof firearms.

which the comparative negligence provisions 3%5.045shall (b) Sectior66.0409 (3) (bpr any ordinance or resolution.

apply. (c) Any zoning ordinance that is enacted, or resolution that is
(4) RESPONSIBILITIESOF PARTICIPANTS. (@) A participant in a adoptedunder s59.69 60.61,60.62 61,35 0162.23 (7)that is re

recreationahbctivity engaged in opremises owned or leased bylatedto noise.
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(6) A city, village townor county may regulate the hours bethreatof an oil dischage, the costs to prevent, minimize or miti
tween11:00 p.m. and 6:00 a.m. that an outdoor sport shootiggte an oil dischge.
rangemay operate, except that such a regulation may not apply tqj) “State contingency plan” means the plan prepared and pub
alaw enforcement @iter as defined in 465.85 (2) (c)a member |ishedunder s292.11 (5).
of the U.S. armed forces or a private security person as defined iQZ) Notwithstanding any provision of $.299.11 299.13

s.440.26 (1m) (hwho meets all of the requirements under $09.31 299.41 299.43 299.45 299.5] 299.53 or 299.55
167.31(4) (@) 4. o subchsll andIV of ch. 30 ch.29, 166, 281, 283 289, 291 or 292

(7) A person who is shooting in the customary or a generaly subchll of ch. 295 or any other provision of this chaptamper
acceptablenanner at a sport shooting range between the hoursghis immune from liability for damages resultifrgm the per
6:00 a.mand 1:00 p.m. is presumed to not be engagindisor  son'sacts or omissions and for the removal costs resulting from

derly conduct merely because of the noise caused by the shootiRgpersons acts or omissions if all of the following conditions are
History: 1997 a. 2422001 a. 30 met:
This section does not prohibit the application of a zoning ordinance to a sport” "~ L . i .
shootingrange unless the range was a lawful use under the ordinance as of June 1§a) Those acts or omissions were taken while rendering-assist

1998 Town of Avon v Edgar Oliver2002 Wi App 97253 Wis. 2d 647644 N.W2d  ance advice or care related to the threat of an oil digghinto the
navigablewaters of this state or related to the removal of oil result

895.53 Liability exemption; tests for intoxication ing from an oil dischage into the navigable waters of this state.
(1) In this section: ' (b) The assistance, advice or care was consistent with the na

(a) “Conservation warden” means a person appointed as a Jignal contingency plan or the state contingency plan or was-other

servationwarden by the department of natural resources unde%Se directed by the federal on-scene coordinator oséieetary
23.10(1). of hatural resources.

(b) “Traffic officer” has the meaning specified in310.01 sor(13') Theimmuniy under sub.(2) does ot extend to any per-

70).
(70) (a) Who is required to act under292.11 (3) because the per

2) Any person withdrawing blood &he request of a tri : i )
offi(ce)r, Iav)\// F(jenforcement ﬁbergor conservatio?] warden for theSOnPossessed or controlled the oil that was initially dispéar

purposeof determining the presence or quantity of alcohol; colflt0 the navigable waters of this staiecaused the initial dis
trolled substances, controlled substance analogs oc@npina chargeor initial threat of dischge of the oil into the navigable
tion of alcohol, controlled substances and controlled substaé&tersof this state.

analogsis immune from angivil or criminal liability for the act, ~ (b) Whose act or omission involves gross negligence of reck
exceptfor civil liability for negligence in the performance of thdess,wanton or intentional misconduct.
act. (c) Who causes personal injury or wrongful death.

(3) Any employer of the person under s(®).or any hospital (4) A person under suB) (a)is liable for anydamages or re
whereblood is withdrawrby that person has the same immunitynoval costs that another person is immune from under(&b.

from liability under sub(2). (5) Nothing in this section &cts the responsibility of per
o Hiclory: 1983 a. 5351983 2. 538.256 Stats. 1983 5. 895.58985 . 3311995 50 ynder sub(3) (a)to fulfill that persors requirements under
s.292.11

895.54 Liability exemption; notification of ~release. A History: 1995a.1921997 a. 35252

personis immune from any liability regarding any act or omissio N L .
regarding the notification of any applicabléic# or person under 895 555 Liability — exemption; anhydrous ammonia.
5.51.37 (10)304.06 (1)971.17 (4m)r(6m)or980.11 This see (1) LiaBiLITY EXEMPTION. Except as provided under s(B), any

tion does not apply to willful or wanton acts or omissions. personwho owns, maintains, or installs anhydraarmmonia
History: 1991 a. 2691993 a. 479 equipmentas defined in s101.10 (1) (b)or who uses anhydrous

ammonia for anyegalpurpose is immune from any civil liability
895.55 Liability exemption; oil discharge  control.  for acts or omissions relatirtg the anhydrous ammonia equip
(1) In this section: mentor to anhydrous ammonia that cause damaggury to an
(a) “Damages” means those damages specifie83ituSC individual, if that damage or injury occurs during the individsial
2702 (b) (2) and includes the cost of assessing those damage§olation of s.101.10 (3) (c)(d), or (e). S
(b) “Dischage” means, but is not limited to, spilling, leaking,, (2) EXCEPTION. A person is notimmune froowil liability un-
pumping,pouring, emitting, emptying or dumping. dersub.(1) if the damage or injury is caused thye persors reck

(c) “Federal on-sceneoordinator’ means the federafiofal lessor wanton acts or omissions or by acts or omissions intended
by the person to cause damage or injury

designated byhe federal environmental protection agency or theyHiSmry. 2001 4. 3
U.S. coast guard to coordinate and direct respousdsr the na ’ ’

tional contingency plan. 895.56 Liability exemption; handling of petroleum-
(d) “National contingency plan” means the plan prepared agéntaminated soil under contract with the department
publishedunder33 USC 132Xd). of transportation. (1) In this section:

_(e) “Oil” means petroleum, hydrocarbon, vegetable or mineral (a) “Person” means an individual, owneperatoy corpora

oil of any kind or in any form and includes oil mixed with wastegon, limited liability company partnership, association, munici
otherthan dredged spoil. pality, interstate agencgtate agencys defined in 4.12 (1) (b)

f) “Person” means an individual, owneperator corpora  or federal agency
tion, limited liability company partnership, association, munici  (b) “Petroleum-contaminated soil” means smhtaminated
pality, interstate agencgtate agency or federal agency with material derived from petroleum, natural gas or asphalt de

(g) “Removal” means the containment and elimination of ogosits,including gasoline, diesel and heating fuels, liquified pe
from water shorelines and beachestioe taking of other actions, troleumgases, lubricants, waxes, greases and petrochemicals.
including disposal, as may be necessary to minimize or mitigate (2) A person is immune from liability arising unde282.11
damagedo public health and welfare, including to fish, shellfishandfrom any liability for the removal or remedying of petroleum-
wildlife and public or private propertghorelines and beaches. contaminatedsoil or for damages resulting from the persee

(h) “Removal costs” means the costs of removal that are iions or omissions relating to petroleum—contaminatei if all
curred after an oil dischage occurs orif there is a substantial of the following apply:
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(@) The acts opmissions by the person occurred while-per 2. A theft alarm signal device, a lglar alarm or any other
forming a contract entered into undeB4.06 (2) includingacts securityalarm system or device.
or omissions by any person who has a direct contractual relation 3. A dog.

shipwith the prime contractpas defined in 779.01 (2) (d)ur (b) Subject to patd), an owner or custodian of a confined-ani
dera contract entered into unded.06 (2)to perform labor or 51'is immune from civilliability for any damages to a person

fumnish materials. _ o who sufers the damages while violating or attempting to violate
(b) In the course of performing a contract described iM@gar s.943.75 (2)or (2m).

petroleum—contaminatesbil was encountered on the property on .y A owner or custodian of an animal thateased in vioka
which the contracted activity is taking place, and the petroleunys, of s 943.75 (2)or (2m) is immune from liability for any dam
contaminatedsoil cannot be avoided in performing the contrac

o . . i gescaused by that released animal.
(c) The acts or omissions involviqgtroleum—-contaminated (d) The immunityprovided to an owner or custodian of a-con

soil on the property were required by reasonably precise specifi§gaq'animal under pafb) doesnot apply if the iniury was caused
tionsin the contract entered intmder $84.06 (2) and the acts y,, 5 secyrity devic?a t(h;t is intend%%?likely to i:arl)jse death or
or omissions conformed to those specifications, or were otherw atbodily harm, as defined in 839.22 (14)

directedby the department of transportation or bydepartment =0\ 1991 a. 20269 1993 a. 271995 a. 791997 a. 27192, 248 1999 a.

of natural resources. 45,2001 a. 56
(3) Subsectior{2) does not apply to any person to whom ang o ) )
of the following applies: 95.58 Liability exemption; use of special waste under

(a) The person brought petroleum—contaminated soil onto tA4P!iC uworks contr?cts. (1) In this section:
propertyor otherwise caused the initial contamination of theprop (2) “Department” means the department of natural resources.

erty with a hazardous substance, as defined 293.01 (5) (b) “Local governmental unit” means a political subdivision
(b) The persors act or omission constitutes gross negligend¥ this state, a special purpose district in this state, an agency or
or involves reckless, wanton or intentional misconduct. corporationof such a political subdivision or special purpdise

(c) The person fails to warn the department of transportatiift: Or @ combination or subunit of any of the foregoing.
or the department of natural resources about the presence of petrdC) “Public works project” means any work done under-con
leum-contaminatedoil encountered at the site, if thetroleum— tractto a state agency or local governmental unit.
contaminatedsoil was reasonably known tiee person but notto  (d) “Special waste” means any solid waste that is characterized
the department of transportation or to the department of natural fer beneficial use in public workgrojects by the department of
sources. naturalresources.

(d) The person is under a previous or separate contract with §2) Thedepartment may characterize a solid waste for benefi
stateagencyas defined in 4..12 (1) (b) solely to remove or reme cial use in public works projects by rule, memorandum of under
dy petroleum—contaminated soil or hazardous substances ondtandingbetween itself and other state agencie®cal govern

property. mentalunits,or on a case-by—-case basis. The department shall
(e) The person causes personal injury or wrongful death. compileand maintain a list of special wastes in a format readily
History: 1997 a. 237 availableto the general public and only those special wastes may
be required by contracting agencigsbe used in a public works
895.57 Damages and immunity; unauthorized release project.
of animals. (1) In this section: (3) Specialwaste, when used a public works project, is not

(ag) “Animal” means all vertebrate and invertebrate speciesubjectto regulation as solid waste under 289.
including mammals pirds, fish and shellfish but excluding-hu  (4) A person is immune from liability for the use special

mans. wasteon a public works project or for damages resulting from the
(am) “Humane dficer” means an dicer appointed under s. person’sactions or omissions relating to the use of the special
173.03 wasteon a public works project if all of the following apply:
(b) “Local health diicer” has themeaning given in £50.01 (a) The acts oomissions by the person occurred while-per
(5). forming work under a contract fa public works project includ

(c) “Peace dfcer” has the meaning given in@39.22 (22)  Ing acts or omissions by any person who has a db@utractual

(2) A person who intentionally releases animal that is law  "€lationshipwith the prime contractoas defined in £79.01 (2)
fully confined for scientific, farming, companionship or pretec(d)' under a contract faa public works project to perform labor
tion of persons or propertyecreation, restocking, researety or furnish matenals.. . . . .
hibition, commercial or educational purposes, acting without the (b) The acts oomissions involving the special wastes were re
consentof the owner or custodian of the animal, is liable to th@uired or permitted in a contract for a public works project and the
owneror custodian of the animal fdamages, punitive damagesactsor omissions conformed to the provisions of the contract.
attorneyfees and interesin the amount of the damages incurred (5) Subsectior4) does not apply to any person to wheitier
atthe rate of 12% per year from the date of the intentional releaskthe following applies:
Thedamages awarded shall include the costs of restoring the ani(a) The persors act or omission involved reckless, wanton or
mal to confinement. intentionalmisconduct.

(3) Subsectiorf2) does not apply to any humanéiasr, local (b) The persors act or omission resulted in injury or death to
healthofficer, peace difcer, employee of the departmentradtt  anindividual.
ral resources while on any land licensed und&69.15 169.18 History: 1999 a. 9185,
or 169.19 subject to certification under®0.21, or designated as
a wildlife refuge under s29.621 (1)or employee of the depart 895.65 Government employer retaliation prohibited.
mentof agriculture, trade and consumer protection if tiieeafs (1) In this section:

or employees acts are in good faith and in an appareatithe (a) “Disciplinary action” means any action taken with respect
rized and reasonable fulfillment of his or her duties. to anemployee which has thefett, in whole or in part, of a peral
(4) (a) In this subsectiorfsecurity device” includes any of ty.
the following: (b) “Employee” means any person employed by goyern
1. Any fence enumerated unde®6.02 mentalunit except:
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1. A person employed by thefke of the governgrthe 895.67 Domestic abuse services; prohibited disclo -
courts,the legislature or a service agency under sulbtlof ch. sures. (1) In this section:
13. (a) “Domestic abuse” has the meaning given #6s95 (1) (a)

2. A person who is, or whose immediate supervisor is, as (b) “Domestic abuse servicegjanization” means aonprofit
signedto an executive salary groupumiversity senior executive organization or a public agency that provides any of the following

salarygroup under 20.923 servicesfor victims of domestic abuse:
(c) “Governmental unit” means any association, authority 1. Shelter facilities or private home shelter care.
board,commission, department, independent ageinsitution, 2. Advocacy and counseling.

office, society or othebody in state government created or autho
rizedto be created by the constitution any law including the
legislature, the dice of the governor and the courts. “Govern fed d ic ab . d ic ab .
mentalunit’ does not mean the University ofstonsinHospitals €C€ived domestic abuse serviéesn a domestic abuse services
andClinics Authority or any political subdivision of the state oPfganization. _ _
bodywithin one or more political subdivisions which is created by (2) (8) No employee or agent of a domestic abuse semices
law or by action of one or more political subdivisions. ganizationwho provides domestic abuse servicea service re
“ - : : : cipient may intentionally disclose tany person the location of
h(d% trllnformaltlon means |n{)(|)rnga}!on ga(ljned by Ebe;pl(.)yee any of the following persons without the informed, written con

which the employee reasonably believes demonstrates: sentof the service recipient:

1. A_V|olat|on of any state or federal Iawl_e or regulation. 1. The service recipient.

2. Mismanagement or_abuse of authority in state government, o Any minor child of the service recipient.
a substantial waste of public funds or a danger to public health and
safety.

ent.
(2) An employee may bring an action in circuit court against . . . . i
his or her employer oemployets agent, including this state, if the h 4'thAny minor child W|t'10 ac_com%anles tt_he Eerwce recipient
employeror employes agent retaliates, by engaging in a disci/nenthe service reC|p|eq recelvgs omes |_c abuse serylces.
plinary action, against the employee because the employee exer(b) Any person who violates this subsection may be fined not
cisedhis or her rights under the first amendment to the U.S. eongfiore than $500 or imprisoned for not more than 30 days or both.
tution or article I, section 3, of the &€tonsin constitutiorby History: 1991 a. 228
lawfully disclosing information or because thmployer or em o )
ployer’s agent believeshe employee so exercised his or he$95.70 Sexual exploitation by a therapist. (1) DEerINI-
rights. The employee shall bring the action within 2 years after tfigNs. In this section:
actionallegedly occurred or after the employee learned of the ac (a) “Physician” has the meaning designated #48.01 (5)

tion, whichever occurs last. No employee may bringetion (b) “Psychologist” means a person who practices psychplogy
againstthe department of employment relations asmployels  gsdescribed in $455.01 (5)

agent. “Psychoth " has th ing designated485.01
(3) If, following the closeof all evidence in an action under(e)_(c) sychomerapy”has fie meaning designate '

this section, a court gury finds that retaliation was the primary . i . -
factorin an employes or employes agent decision to engage , (d) “Sexual contact” has the meaning designated940.225
in a disciplinary action, the court or junyay not consider any evi ®) (b). ) o ) )
denceoffered by the employer or employgmagent that the em  (€) “Therapist” means a physician, psychologist, social work
ployeror employets agent would have engaged in the disciplirer, marriage and family therapist, professional counselarse,
ary action even if the employee had not disclosed, or the emplogemicaldependencygounselarmember of the clgy or other
or employers agentad not believed the employee disclosed, thgersonwhether or not licensed or certified by the state, whe per
information. formsor purports to perform psychotherapy

(4) If the court or jury finds that the employer or empléger  (2) CAusEOFACTION. (a) Any person who difrs, directly or
agentretaliated against the employee, togirt shall take any ap indirectly, a physical, mental or emotional injury causedriy

3. A 24-hour telephone service.
(c) “Service recipient” means any person who receives or has

3. Any minor child in the care or custody of the service recipi

propriateaction, including but not limited to the following: sulting from or arising out of sexuabntact with a therapist who
(a) Order placement che employee in his or her previouss rendering or has rendered to that person psychotheraypry
positionwith or without back pay selingor other assessment or treatment of or involving any mental

. . r emotional illness, symptom or condition has a civil cause-of ac
(b) Order transfer of the employee to an available position fﬁl&n against the psycr):otﬁerapist for déimages resulting from,

which the employee is qualified within the same governmentaiingout of or caused by that sexual contact. Consent is not an

unit. issuein an action under this sectiamless the sexual contact that
(c) Order expungement of adverse material relating to tiethe subject of the action occurred mtran 6 months after the

retaliatoryaction or threat from the employsgiersonnel file.  psychotherapycounseling, assessment or treatment ended.

(cm) Order the employer to pay compensatory damages.  (b) Notwithstanding ss301.09 (1) 801.095 802.04 (1)and

(d) Order the employer foay the employes'reasonable attor 815.05(19) (a) in an action brought under tisction, the plain
ney fees. tiff may substitute his or her initialst, fictitious initials, and his

: : or her age and county of residerioehis or her name and address
the(sz)u?tr?)(ra(;é??n?(r)n tp;}lce)yeer;ogoergﬁl)%ﬁggﬁgltfti?elnsert acopy c)fon the summons and complaint. The plaitdifattorney shall sup
ploy o ply the court the nameand other necessary identifying informa
i (f)b Rteiommendép thffhemployl/er that dItSC_Ip|I|n3I_’y orbo'iherta.{,-;on of the plaintif. The court shall maintain the name and other
ion be taken regarding the emplojeagent, including but not jgentifying information, and supply the information to otherpar

limited to any of the following: N ~tiesto the action, in a manner that reasonably protects the informa
1. Placement of information describing thgents action in  tion from being disclosed to the public.
his or her personnel file. . . (c) Upon motion by the plainfifand for good cause shown,
2. Issuance of a letter reprimanding the agent. or upon its own motion, the court may make any order that justice
3. Suspension. requiresto protect:
4. Termination. 1. A plaintiff who is using initials in an action under this sec
History: 1983 a. 4091985 a. 1351995 a. 271997 a. 237 tion from annoyance, embarrassment, oppression or undue bur
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denthat would arise if any information identifying the plaiftif 895.75 Physical injury, emotional distress, loss or
weremade public. damage suffered by members of certain groups.

2. A plaintiff in an action under this section from unreasor{1) Any person who stiérs physical injury to his or her person
ably long, repetitive or burdensome physical or mental examirf €motional distress or damage to or loss of his or her property
tions. by reason of conduct which is prohibited unde®43.0120r

3. The confidentiality of informatiowhich under law is cen whichis grounds for a penalty increase urgi@89.645has a civl

. . : ; S . . . causeof action against the person who caused the physical,injury
f!dentlal, untll_ the |n_format|on iprovided in open court in an-ac emotionaldistress, damage or loss.
tion under this section.

. . (2) Theburden of proof ira civil action under sulfl) rests

(3) PUNITIVE DAVMAGES. A court or jury may awargunitive i the person who stefrs the physical injuryemotional dis
damagesgo a person bringing an action under this section. tress,damage or loss to prove his or her case pseponderance

(4) CALCULATION OF STATUTEOFLIMITATIONS. An action under of the credible evidence.
this section is subject to 893.585 o (3) If the plaintiff prevails in a civil action under sufl), he

(5) SILENCE AGREEMENTS. Any provision in a contract or or she may recover special and general damages, including dam
agreementelating to the settlement of any claim by a patier{gesfor emotional distresgunitive damages; and costs, includ
againsta therapisthat limits or eliminates the right of the patiening all reasonable attorney fees and other costs of the investigation
to disclose sexual contact by the therapist to a subsequent th&fﬁllitigation which were reasonably incurred.
pist, the department of regulation and licensing, the department of(4) A person may bring a civil action undarb.(1) regardless
healthand family services, the patients compensation fund pegnyhether there has been a criminal action related to the physical

e e YO sss126 cpsso0 MUY, emotonal disress, loss or damage under @) e
ape Y : ' : ' e gardlesof the outcome of any such criminal action.

Undersub. (2), consent is not an issue and, as such, an instruction regarding th¢5) This section does not limit the right of a persomecover

victim’s contributory negligence wasiproper Block v Gomez201 Ws. 2d 795  from any parent or parents undeB885.035
549 N.w2d 783(Ct. App. 1996). History:ylrs))87 a. 348 P

This section grants no cause of action against a thepistployer L.L.N. v.
Clauder203 Ws. 2d 570552 N.W2d 879(Ct. App. 1996). . . )
895.76 Limits on recovery by prisoners. A prisoner as

895.73 Service representatives. (1) DerNTions. In this definedins.801.02 (7) (a) 2may not recover damages for mental
section: or emotional injury unless the prisoner shows thabhshe has

(a) “Abusiveconduct’ means domestic abuse, as defined uiffereda physical injury as a result of the same incident that
ders.46.95 (1) (a)813.12 (1) (am)or 968.075 (1) (3)harass caqsed_hei m7entfll or emotional injury
ment, asdefined under s813.125 (1) sexual exploitation by a 'Soy: 19972 133
therapistunder s940.22 sexual assault under3:40.225 child 895.77
abuseas defined under 813.122 (1) (a)or child abuse under ss. .
948.02t0 948.11

(b) “Complainant’'means an adult who alleges that he or she
wasthe subject of abusive conduct or who alleges that a crime 83
beencommitted against him or her

(c) “Service representative” means an individual member of (C)t
anorganization or victimassistance program who provides courfOUNYy- o
seling or support services to complainants or petitioners and (2) CiviL cAUSEOFACTION. (a) The state, a school district or

chargesno fee for services provided to a complainant under sigbRolitical subdivision may bring an action in circuit court for any
(2) or to a petitioner under 813.122 expenditure of money for the allocation or reallocation of law en

orcement,fire fighting, emegency or other personnel or-re

. - . ; . ourcesf the expenditure of money by the state, a school district
aservice representative to attend, with the complai@atings, o5 olitical subdivision is the result of criminal gang activity
depositionsand court proceedingahether criminal or civil, and b) Any person who sidrs physical injuryor incurs propert

all interviews and meetings related to those hearings, deposnt@gén ageo?llpc))ss resulting frompa)rlly crimijna)logaagtivit?/ hgs g

andcourt proceedings, if abusive conduct is alleged to have . 4
curredagainst the complainant orafcrime is alleged to have beencausepf action for the actual damages sustained. The burden of
proof inacivil action under this paragraph rests with the person

committedagainst the complainant and if thieusive conduct or who sufers the physical injury or property damage or luss

thecrime is a factor under 867.24or is a factor in the complain ) ; k
ant'sability to represent his or her interest at the hearing, depo&[©VeNis or her casby a preponderance of the credible evidence.

tion or court proceeding. The complainant shallify the court ~ (€) The action may be brought against tnieninal gang or
orally, or in writing, of that selection. A service representative sd9ainstany membereadeyofficer or oganizer of a criminal gang
lectedby a complainant has the right to be present at dveay Who participates in a criminal gang activity or who authorizes,
ing, deposition and court proceeding and all interviews and-megusesorders, ratifiesiequests or suggests a criminal gang activ
ingsrelated to those hearings, depositions and court proceedilis An action brought under this subsection shall aisoe as de
thatthe complainant is required or authorized to attend. The stgndantsthe criminal gang andny criminal gang members that
vice representative selected by the complaimastthe right to sit Participatedn the criminal gang activityAn action brought under
adjacento the complainant and confer orally and in writing witfhis Subsection may name, as a class of defendants, all unknown
the complainant in a reasonable manner during every hearing, 8éminal gang members.
position or court proceeding and related interviews and meetings(d) The plaintif may bring a civil action under th&ibsection
exceptwhen the complainant is testifying or is representegrby regardlesof whether there has been a criminal action related to
vate counsel. The service representative maysitcat counsel theinjury, property damage or loss or expenditure of money under
tableduring a jury trial. The service representative radgiress par.(a) or(b) and regardless of the outcome of that criminal action.
the court if permitted to do so by the court. (3) SeRVICEOFPROCESS.A summons may be served individu
(3) FAILURE TOEXERCISERIGHT NOT GROUNDSFORAPPEAL. The  ally upon any membeteader officer or oganizerof a criminal
failure of a complainant to exercise a right under this section is 1gtngby service as provided under&)1.11 (1), (2), (5) or (6)
aground for an appeal of a judgment of conviction or for any cowherethe claim sued upon arisest of or relates to criminal gang
to reverse or modify a judgment of conviction. activity within this state sticient to subject a defendant to per
History: 1991 a. 2761995 a. 2202001 a. 109 sonaljurisdiction under s801.05 (2)to (10). A judgment ren

Injury caused by criminal gang activity

(1) DeriNniTions. In this section:

(a) “Criminal gang” has the meaning given i839.22 (9)

b) “Criminal gangactivity” has the meaning given in s.
.38(1) (b)

“Political subdivision” means a citwillage, town or

(2) RiGHT TOBEPRESENT. A complainant has the right to selec
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deredafter service under this subsection is a bindidgidication (b) If the violation of s943.01 (1)involves the circumstances
againstthe criminal gang. unders.943.01 (2d)the court may award a prevailing plaifitife

(4) INJUNCTIVE RELIEF, DAMAGES, COSTSAND FEES. (@) The reasonableattorney fees incurreh litigating the action and,
court,upon the requestf the state, a school district or a politicalwvhendetermining the damages recoverable under(8)bshall
subdivision,may grant an injunction restraining an individuaincludethe market value of the plant before ttz@nage or destrtic
from committing an act that would injutie state, a school districttion, and the costs of production, research, testing, replacement,
or a political subdivision or may ordsuchother relief as the court andplant development directly related to the plant that has been
determiness proper damagedr destroyed.

(b) The court may order a criminal gang member to divest him 4y A person may bring a civil action undeib.(1) regardless
selfor herself of any interest or involvement in any criminal gang \yhether there has been a criminal action related to the loss or

activity and may restrict a criminal gang member frengaging - yamageinder sub(1) and regardless of the outcome of any such
in any future criminal gang activity criminal action.

~ (c) In addition to the costs allowed undeB$4.04 afinal (5) No person may bring a cause of action urimth this sec
judgmentin an action under suf2) (a)in favor of the plaint ., 204 595 195 943.212943.2450r943.51regarding the same
shall include compensatory damages for the expenditure ; cEidentor occurrence. If the plaintihas a cause of action under
moneyfor the allocation or reallocation of law enforcement, fir oththis section and 843.212 943.2450r 943 51regarding the
fighting, emegency orother personnel or resources caused by tE L ey P . :

o % : ; meincident oroccurrence, the plaintimay choose which ac
criminal gang activity and compensatlor; for the COS]ES of thequ onto bring. If theplaintiff has a gause of gction under both this
tigationand prqsecutlon and reasonable attorney fees. ) sectionand $95.195 the plaintif must bring the action under s.

(d) In addition to the costs allowed undeB%4.04 a final gg 195
judgmentin an action under sulf2) (b) in favor of the plaintif fistory: 1995 a. 271997 a. 1012001 a. 1691
shallinclude attorney fees and the costs of the investigation ang

litigation. 895.85 Punitive damages. (1) DEFINITIONS. In thissection:

(e) The final judgmenin favor of the plaintifin an action un a) “Defendant” means the party against whom punitive-dam
der sub.(2) (a) or (b) may include punitive damages assess%ésgre sought. pary ag P

againsta criminal gang leadeofficer, oganizer or membewxho ) .

is found to have participated in criminal gang activity (b) “Double damages” means those court awards made under
History: 1993 a. 98 a statute providing fo_r twice, 2 times or double the amount of dam

agessuffered by the injured party

895.79 Damage to certain machines. (1) An owner of a (c) “Plaintiff” means the party seeking to recover punitive

machine operated by the insertion of comsyrency debit cards damages.

or credit cards that is damaged by a person acting with the intentd) “Treble damages” means those cawiards made under

to commit a theft from that machine may bring an action againgbtatute providing for 3 times or treble the amount of damages

the person. sufferedby the injured party
(2) Theowner has the burden of proving his or her case under(2) scope. This section does not apply awards of double
sub.(1) by a preponderance of the credible evidence. damage®r treble damages, or tioe award of exemplary damages
(3) If the owner prevails in a civil action under s(ifj, he or underss.46.90 (6) (c)51.30 (9)51.61 (7)103.96 (2)134.93 (5)
shemay recover all of the following: 146.84 (1) (bpnd(bm), 153.85252.14 (4)252.15 (8) (8)610.70
(a) Treble damages. (7) (b), 943.245 (2)and(3) and943.51 (2)and(3).

(b) Costs, including all reasonable attorney fees and other(3) StanparRD oFconDucT. The plaintif may receive punitive
costsof the investigation and litigation that were reasonafly damagesf evidence is submitted showing that tdefendant
curred. actedmaliciously toward the plainfifor in an intentional disre

(4) An owner may bring a civil action under siib) regard  gardof the rights of the plainfif
lessof whether there has been a criminal action related to the dam(4) Procebure. If the plaintif establishes a prima facie case
age under sulfl) and regardless of the outcome of any such-crirfor the allowance of punitive damages:

ina! action. (&) The plaintif may introduce evidence of theealth of a
History: 1995 a. 133 defendantand

895.80 Property damage or loss. (1) Any person who _(b) The judge s_haII submlt_to t_hejuryaspeual verc_llct as-to pu
suffersdamage or logsy reason of intentional conduct that occurBitive damages oif the case is tried to the court, the judge shall
on or after November 1, 1995, and that is prohibited under'gSue a special verdict as to punitive damages.
943.01,943.20943.21,943.24943.26943.34943.395943.4], (5) APPLICATION OF JOINT AND SEVERAL LIABILITY. The ruleof
943.50943.61,943.74 0r943.76 or by reason of intentional cen joint and several liability does not apply to punitive damages.
ductthat occurs on or after April 28, 1998, and thadrizhibited History: 1995 a. 171997 a. 711999 a. 79

unders. 943.201 has a cause of action against the person WQ@IQ%TSES: The first 3 cases noted below werdecided prior to the adoption of

causedhe damage or |OSS._ . . . . Punitive damages may be awarded in prodiietsility cases. Judicial controls
(2) Theburden of proof in a civil action under sib) is with  overpunitive damage awards are establishedngtn vFordMotor Co.97 Ws. 2d
the person who siiérs damage or loss to prove his or her case B§0 294 N.w2d 437(1980).

i i Guidelinesfor submission of punitive damages isstethe jury in a products-li
a preponderance of the credible evidence. ability case are discussed.alfér v Cessna Aircraft Cd.21 Ws. 2d 221358 N.W2d

(3) If the plaintiff prevails in a civil action under sufl), he 816(Ct. App. 1984).

or she may recover all of the following: Regardles®f theclassification of the underlying cause of action, punitive-dam
ble d agesare recoverable if the defendantonduct was “outrageous.” Insurance cever
(a) Treble damages. agefor punitive damages is not contrary to public poliByown v Maxey 124 Wis.
(b) All costs of investigation and litigatiathat were reasen 2d 426 369 N.w2d 677(1985).
ably incurred. In awarding punitive damages, the factors to be considered are: 1) the grievousness

. . W . . of the wrongdoés acts; 2) the degree of malicious intent; 3) the potential damage that
(3m) (a) In this subsection, “plant” includes the material takmight have been caused by the acts; and 4) the defesdafiity to pay An award
en, extracted, or harvested from a plant, or a seed or other p|i @xcessive if it inflicts a punishment or burden that is disproportionate to the-wrong
g iy . : ’ ing. That a judge provided a means for the defenideatoid paying the punitive
materialthat is bemg used or that will be used to grow or devel gmageawarded did not rendéne award invalid. Gianoli.WPfleiderer209 Wis.

aplant. 2d 509 563 N.W2d 562(Ct. App. 1997).
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Nominaldamages may support a punitive damage award in an action for intention
al trespass. A grossly excesspugnishment violates due process. Whether punitive
damagewiolate due process depends dpthe reprehensibility of the conduct; 2)
the disparity between the harmfeuéd and theunitive damages awarded; and 3)
the differencebetween the award and other civil or criminal penalties authorized or
imposed. Jacque vSteenbey Homes209 Ws. 2d 605563 N.W2d 154(1997).

A circuit court entering default judgment on a punitive damages claim must make
inquiry beyond the complaint to determine the merits of the claim and the amount to
beawarded. Apex Electronics CorpGee217 Wis. 2d 378571 N.W2d 23(1998).

The Future of Punitive Damages. SPECIAL ISSUE: 1998 WLR No. 1.

The availability of punitive damages depends on the charaftére particular
conductcommitted rather than on thigeory of liability propounded by the plairfiif
Therecovery of punitive damages requiteat something must be shown over and
abovethe mere breacbf duty for which compensatory damages can be giver: Uni
fied Catholic Schools of Beaver Dam Education Associatidsniversal Card Ser
vicesCorp.34 F Supp. 2d 714(1999).
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