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CHAPTER 102
WORKER'’S COMPENSATION

102.01 Definitions. 102.40 Reports not evidence in actions.
102.03 Conditionsof liability. 102.42 Incidental compensation.
102.04 Definition of employer 102.43 Weekly compensation schedule.
102.05 Election by employemwithdrawal. 102.44 Maximum limitations.
102.06 Joint liability of employer and contractor 102.45 Benefits payable to minors; how paid.
102.07 Employee defined. 102.46 Death benefit.
102.075 Election by sole proprietppartner or member 102.47 Death benefit, continued.
102.076 Election by corporate ti€er. 102.475 Deathbenefit; law enforcement and correctiondicef's, fire fighters, res
102.077 Election by school district or private school. cue squad members, diving team members, national or state guard mem
102.08 Administration for state employees. bersand emegency management personnel.
102.11 Earnings, method of computation. 102.48 Death benefit, continued.
102.12 Notice of injury exception, laches. 102.49 Additional death benefit for children, state fund.
102.123 Statement of employee. 102.50 Burial expenses.
102.125 Fraudulent claims reporting and investigation. 102.51 Dependents.
102.13 Examination; competent witnesses; exclusion of evidence; autopsy 102.52 Permanent partial disability schedule.
102.14 Jurisdiction of department; advisory committee. 102.53 Multiple injury variations.
102.15 Rules of procedure; transcripts. 102.54 Injury to dominant hand.
102.16 Submission of disputes, contributions by employees. 102.55 Application of schedules.
102.17 Procedurenotice ofhearing; witnesses, contempt; testimomedical 102.555 Occupational deafness; definitions.
examination. 102.56 Disfigurement.

102.175 Apportionmentof liability. 102.565 Toxic or hazardous exposure; medical examinatongitions of liability
102.18 Findings, orders and awards. 102.57 Violationsof safety provisions, penalty
102.19 Alien dependents; payments through consulicef. 102.58 Decreased compensation.
102.195 Employees confined in institutions; payment of benefits. 102.59 Preexisting disabilityindemnity
102.20 Judgment on award. 102.60 Minor illegally employed, compensation.
102.21 Payment of awards by municipalities. 102.61 Indemnity under rehabilitation law
102.22 Penalty for delayed payments; interest. 102.62 Primary and secondary liability; unchangeable.
102.23 Judicial review 102.63 Refunds by state.
102.24 Remanding record. 102.64 Attorney general shall represent state and commission.
102.25 Appeal from judgment on award. 102.65 Work injury supplemental benefit fund.
102.26 Fees and costs. 102.66 Payment of certain barred claims.
102.27 Claims and awards protected; exceptions. 102.75 Administrative expenses.
102.28 Preference of claims; workercompensation insurance. 102.80 Uninsured employers fund.
102.29 Third party liability 102.81 Compensation for injured employee of uninsured employer
102.30 Other insurance notfafcted; liability of insured employer 102.82 Uninsured employer payments.
102.31 Worker's compensation insurance; policy regulations. 102.83 Collection of uninsured employer payments.
102.32 Continuing liability; guarantee settlement, gross payment. 102.835 Levy for delinquent payments.
102.33 Department forms and records; public access. 102.84 Preference of required payments.
102.35 Penalties. 102.85 Uninsured employers; penalties.
102.37 Employers’ records. 102.87 Citation procedure.
102.38 Records and reports of payments. 102.88 Penalties; repeaters.
102.39 Rules and general orders; application of statutes. 102.89 Parties to a violation.

Cross Refeence: See also ctDWD 80, Wis. adm. code. (d) “Municipality” includes a countycity, town, village,

o ) schooldistrict, sewer district, drainage district and family care
102.01  Definitions. (1) This chapter may be referred to asjistrictand other public or quasi-public corporations.
the “Worker's Compensation Actand allowances, recoveries (dm) “Order” means any decision, rule, regulation, direction,

andliabilities under this chapteonstitute “Wrker’'s Compensa requirementor standard of the department, or any other deter

tion”. . minationarrived at or decision made by the department.
(2) In this chapter: (e) “Primary compensation and death benefit’ means-com
(a) “Commission” means the labor and industry review conpensatioror indemnity for disability or death benefit, other than
mission. increased, double or treble compensation or death benefit.
(ag) “Commissioner” means a member of the commission. (eg) “Religious sect” means a religious body of persons, or
(am) “Compensation” means work&icompensation. division of a religious body of persons, who unite in holding cer
(ap) “Department” means the department of workfateget &N special doctrines or opinions concerning religion that distin
opment. guish those persons from others holding the same general

(bm) “General order” means such order as applies genera{l?);'g'ousube“efs' .,
throughout the state to all persons, employments, places of (éM) “Secretary” means the secretary of workforce develop
employmentor public buildings, or all persons, employments dnent-
placesof employment or public buildings of a class under the (f) “Temporary help agency” means an employer who places
jurisdiction of the department. All other orders of the departmeii employee with or leasdts employees to another employer
shallbe considered special orders. who controls the employegWwork activities and compensates the
(c) “Injury” means mental or physical harm an employee first employer forthe employes’services, regardless of the dura
causedby accident or disease, and also medamage to or tonof the services. _
destructiorof artificial members, dental appliances, tebtigring  (9) Except as provided in $02.555with respect to occupa
aidsand eyeglasses, but, in the case of hearing aids or eyegladiggl deafness, “time of injury”, “occurrence of injury”, or “date
only if such damage or destruction resultexin accident which Of injury” means:
alsocaused personal injury entitling the employee to compensa 1. In the case of accidental injuhe dateof the accident
tion therefor either for disability or treatment. which caused the injury
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2. In the case of disease, the date of disabilityf thhat date from employment. An employee is not performing service grow
occursafterthe cessation of all employment that contributed to tleg out of and incidental to employment while engaging in a pro
disability, the last day of work for the last employer whosegram designed to improve the physical well-being tbe

employmentcaused disability employeewhether or not the prograis located on the empley
(gm) “Wisconsin compensation rating bureau” means tt&¥'s premises, if participation in the program is voluntary ted
bureauprovided for in s626.06 employeereceives no compensation for participation.
(h) “Uninsured employer” means an employer that igidfe- 4. The premises of the employer include pnemises of any
tion of 5.102.28 (2) otherperson on whose premises the employee performs service.
() “Uninsured employers fund” means the fund established 5. To enhancéhe morale and &€iency of public employees
unders.102.80 (1) in this state anditract qualified personnel to the public service,
im) “Uninsured emplover surches” means the surc it is thepolicy of the state that the benefits of this chapter shall
unger)s_102l85lz4) ployer surctgz urclgs extendand be granted to employees in the service of the state or

af any municipality therein on the same basishésame manner
andending on Saturday f¥der the same conditions, and with like right of recovery as in the
History: 1975 c. 145571013, 54; 1975 c. 2001979 c. 89278 1981 c. 921983 '(&ase OJ. enlwplt(;]yees ofperson.z, flrtms or ?rlvdate dcorpodratlolns. ¢
a.98 189 1985 a. 831987 a. 1791989 a. 641995 a. 25s.3737t03741, 9130 (4) ccoraingly, the same consiaerations, standards, ana rules o
1995a. 117, 417 1997 a. 31999 a. 914; 2001 a. 372003 a. 139 decisionshall apply in all cases in determining whether any
In an occupational disease claim, the@miner may find the date of injury to be employeeunder this chapteat the time of the injurywas per
otherthan the last day of work. Royal-Globe Insurance CBIMHR, 82 Wis. 2d - : : P )
90, 260 N.W2d 670(1978). forming service growing out of and incidentalthe employes
“Temporaryhelp agency” under sub. (2) (f) is not restricte@aployers in the employment. Forthe purposes of this subsection ndediénti-
busmewvf\l placang employees (\;wth othgéoemployer& Gansdiekoosa Papers, ation shall be made among any of the classes of employers enu
Inc., 158 Wis. 2d 743463 N.W2d 682(1990). N meratedn s.102.04or of employees enumeratedsii02.07 and
~ Anintentionally inflicted injury unexpected and unforeseen by the injured part)h tatut di dministrati lati th .
is an accident under sub. (2) (c). JensdBmployers Mutual Casualty Cb61 Wis. 0 statutesprdinances, or aaministrative regulations otnerwise

2d 253 468 N.W2d 1(1991). applicableto any employees enumerated it@2.07shall be con
Cessatiorof employment under sub. (2) (g) 2. does not require that the emplom‘eg"ing_

no longer be employedhut requires that the employee no longer be employed in the L . . . .

employmenthat contributed to the disabilityf that is the case, the employer that (d) Where the injury is not intentionally self-inflicted.

causedhe injury is responsible. North Rivers Insurances\Cdanpower €mporary P H H [
Services212 Ws. 2d 63568 N.W2d 15(Ct App, 1997). (e) Where the accident or disease causing irguises out of

LIRC’s determination of “scope of employment” is given great weight deferenddle employees employment.

Whetheran agency determination is given great weight depends on whether it has i
experiencdn interpreting a particular statutory scheme and not on whether it has (f) Every employee whose employment requires the employee

ruledon the specific facts. own of Russell Wlunteer Fire Department MIRC, 223 1O tr_aVe_‘l shall be deemed to performing service g_rowing out of
ng- %d(27)2(3 5589tN&\i<\12§ f45$<?t; App-f 1998). ional di ds. 10242 (1) andincidental to the employeeemployment at all times while on
ub.(2) (g) sets the date of injury of an occupational disease, and s. 102. i ; inti ;

videsthat medical expenses incurtgefore an employee knows of the work—relateagqnp‘ except when engagedardewatlon for a pn_vate or _pel.'sonal
injury are compensable. Read togetieedical expensds occupational disease Purpose. Acts reasonably necessary for living or incidental
casesare not compensable until the date of injiiyt once the date is established alitheretoshall not be regarded as such a deviatidmy accident or
expensesssociated with the disease, even if incurred before the date of ariry ; o ;
compensable.United Wsconsin Insurance Co. LIRC, 229 Ws. 2d 416 600 dlseaseansmg outofa halzard of such service shall be de¢med
N.W.2d 186 (Ct. App. 1999). ariseout of the employes’employment.

Sub.(2) (g) 2. does not represent a comprehensive statement of a ciinoadén H H
of proof nor does it abrogate the requirement of s. 102.03 (1) (e) that the claimant mi s(g) Members of the Slate leQISIa‘.ture a“? Cov.ered by this che_lpter
provethat the injury arose out of employment. It memss out a mechanism for Whenthey are engaged in performing their duties as state legisla
fixing the time, occurrencey date of an injury for purposes of identifying the propetors including:
employeragainst whom a claim may be made. WhitelRC, 2000 WI App 244, 1. Whil f . . . f and incid |
239Wis. 2d 505620 N.W2d 442 . lle performing servicegrowing out of and incidenta

In the case of disease, the date of disability under sub. (2) (g) 2. was the date whetheir function as legislators;

the employee could no longer work, not when he first underwent an employer-re . . . . .
quiredmedical examination. ikginia Surety Co., Inc..\LIRC, 2002 WI App 277, 2. While performing their dicial duties as members obm

258 Wis. 2d 655654 N.W2d 306 mitteesor other dficial bodies created by the legislature;
102,03 Conditions _of liability . (1) Liabiity under this e duties e lagainiore: and e e Capial to perform
chaptershall exist against an employer only whereftilewing . . ' .
conditionsconcur: 4. While traveling to and from any place to perfasetvices
. - growing out of and incidental to their function as legislators,
() Where the employee sustains an injury regardlesf where the trip originated, and including acts reason
(b) Where, at the time of the injurgoth the employer and ably necessary for living but excluding adgviations for private
employeeare subject to the provisions of this chapter or personal purposes except that acts reasonably necesdary for
(c) 1. Where, at the time of the injutiie employee is perform ing are not deviations.
ing service growing out oénd incidental to his or her employ  (2) Wheresuch conditions exist the right to the recovery of
ment. compensatiorunder this chapter shall be the exclusive remedy
2. Any employee going to and from his or her employmemtgainstthe employerany other employee t¢iie same employer
in the ordinary and usual wawhile on the premises of theandthe workers compensation insurance carriérhis section
employer,or while in the immediate vicinity thereof if the injury doesnot limit theright of an employee to bring action against any
results from an occurrence on the premises eangloyeegoing coemployeefor an assault intendet cause bodily harm, or
betweenan employes designateg@arking lot and the employsr againsta coemployee for negligenperation of a motor vehicle
work premises while on a direct route and in the ordinary amadtowned or leased by the employer against a coemployeé
usual way or any fire fighter or municipal utility employeethe same employer to the extent that there would be liability of a
respondingo a call for assistance outside the limithisfor her governmentalnit to pay judgments against employees urder
city or village, unless that response is in violation of, l@wer collectivebagaining agreement or a local ordinance.
forming service growing out of and incidental to employment.  (3) Providing or failing to provide any safety inspection or
3. An employee is not performing service growing ouiredl ~ safetyadvisory service incident to a contract for wotkezom
incidental to his or her employment while going to or frompensatiorinsurance or to a contract for safety inspections or safety
employmentin a private or group or employer—sponsored cadvisory services does not by itself subject an insuger
pool, van pool,commuter bus service or other ride—sharing pr@mployer,an insurance service ganization, aunion, a union
gramin which the employee participates voluntarily andsble memberor any agent or employee of timsurer employeyinsur
purposeof which is the mass transportation of employees to aadceservice oganization or union to liability for damages for an

(k) “Workweek” means a calendar week, starting on Sund
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injury resulting from providing or failing to provide the inspectiomeansof a 3rd-party complaint. LampadaState Sand & Gravélo.58 Wis. 2d 315
: 206N.W.2d 138(1973).
or services. . .
. . A salesperson, employed on a part-salary and part—-commission basis, who trav
(4) Theright to compensation and the amount of the -coralledeach day from his home, servicing and Soliciting orders watfirescribed terri

pensatiorshall in allcases be determined in accordance with th@Y. using a delivery truck furnished by his employer whosiefhe was not
requiredto report to, was performing services incidetaaémployment when he fell

provisionsof law in efect as of the dé}.te of the injury €Xcept as t@hnhis icy driveway going to his delivery truck to leave for his first call. Black River
employeesvhose rate of compensati@nchanged as provided in Dairy Products, Inc. DILHR, 58 Wis. 2d 537207 N.W2d 65(1973).
$5.102.43 (7)and102.44 (1)and(5) and employees who are eligi tSi?CFthS deﬁdem_’temployphent Sltatt,us f%r, services Eenttieredtirsﬂaisd i was S‘?-b ]

; : IR : > stantialand not transitoryand the relationship was not interrupte cessation o
ble_ t(_) receive private rehabllltatl\m)unsellng and rehabilitative work for the Wisconsin eneployerthe departmgnt erred when it gredicgteddmial
trainingunder s102.61 (1m) of benefits on the employsrconflicting testimony that during the year in which tpe

(5) If an employee, while working outside the territorial limit§otea s, s eah heorcng ;‘Tf,{,’},}ﬁfg%%g&g‘?gfee” reduced to 10%.
of this state, siérs an injury on account efhich the employee,  undersub. (1) (), no purpose of the employer was served by an extended deviation
or in the event of the employeg'death, his or her dependentsip test road conditions in bad weather to determine if visiting a boyfriend or going on

; ; i H hunting trip the next day would be feasible, nor was it a reasonably necessary for
would have been entitleth the benefits prowded by this Chapteﬁlving or incidental thereto. HunterDILHR, 64 Wis. 2d 97218 N.W2d 314(1974).

hadsuch injury occurred withithis state, such employe.e,_ or in the ynderthe 4-element test for deciding whether a worker was a loaned or special
eventof the employes’ death resulting from such injurthe  employeethe 1st element, actual or impiied consent to work for the special employer

1 i asnegated by the existence of a work order providing that the plaitifid not
dependentsf the employee’ shall be entitled to the benefits prgleemployed by the special employer for a perio8@flays, and by the absence of

YidEd by. this chapteiif at the time of such injury any of the follow any other evidence indicating consent; hence, the pli a business invitee and
ing applies: notanemployee at the time of the accident. Nelsoln. & J. Press Corfg5 Ws.
Hi h | t isrincinally | lized in this stat 2d 770 223 N.Ww2d 607(1974).
(@) His or her employment fwrincipally localized in this state. Nontraumaticallycaused mental injury is compensable only if it results froma situ

(b) He or she is working under a contract of hire made in thiipnof greater dimensions than tay-to—day mental stresses and tensions that all

f A : ; employeeamust experience. Swiss Colorigic. v DILHR, 72 Ws. 2d 46 240
statein employment not principally localized in any state. N.W.20128(1976).

(c) He or she is working under a contract made in this state im provider of medical services to an employee did not have a cause of action under

inci i i wger theworker's compensation act against the employer when the employer denied liabil
employmentprincipally localized in another state wh kers ity and compromised an employgelaim. La Crosse Lutheran HospitaDiden

compensatioiaw is not applicable to that perss@mployer burg, 73 Ws. 2d 71241 N.W2d 875(1976).

(d) He or she is Working under a contract of hire made in thisThedoctrines of required travel, dual purpose, personal comfort, and speeial mis
statefor employment outside the United States sionare discussed. SauerweirDILHR, 82 Wis. 2d 294262 N.W2d 126(1978).
. R . to . The personal comfort doctrine did not apply to an employee while going to lunch
(e) He or she is a Wconsin lawenforcement diicer acting  off of the employes premises and not during specific working hours; a denial of
underan agreement authorized undet 25.46 benefitsfor an injury received while eating lunctf tie premises did not deny equal
History: 1991 C. 148307,324 1975 c. 14%s.15,54 1977 c. 195272, 41 1979 Protection. Marmolejo vDILHR, 92 Wis. 2d 674285 N.W2d 650(1979).
¢.278 1981 c. 921983 a. ’981‘585 a. 831993 a.’49’370, 490 492 The presumption in favor of traveling employees does not modify the requirements
Committee Note, 1971The Wsconsin Suprem€ourt in tHe case of Halama v for employer liability Goranson \DILHR, 94 Ws. 2d 537289 N.W2d 270(1980).
ILHR Department4’8 Wis. 2d 328(1970), suggested that consideration be given to Thatsub. (2) denies 3rd—party tort-feasors the right to a contribution action against
extendingcoverage to an employee who is injured while going to or from work gynegligent employewho was substantially more at fault does not render the statute
adirect route between two portionstbe employes premises, i.e., parking lot and kjfgcgg)stltutlonal.Mulderv Acme-Cleveland Cori@5 Ws. 2d 173290 N.Ww2d 276

work premises. [Bill 371-A
Th pd [ I 2 d laim for death benefits f I Useof the parking lot is a prerequisite for coverage under sub. (1) (c) 1. [now (1)
edepartment correctly found on a claim for death benefits for an employee m&r) 2.]. Injury on a direct path between the lot and the work premises idiesuf

deredwhile she alone remained in afic¥ that had been vacated by all oteemplo "
ees that the accident arose out of the deceasatployment since ¥he isolgggd xvork JaegeBaking Co. vKretschmannd6 Ws. 2d 590292 N.W2d 622(1980).
environment in which the deceased worked constituted a zone of special dadger Sub.(2) is constitutional. Oliver.Wravelers Insurance C03 Ws. 2d 644309
hencethe positional risk doctrine was applicable. Alligtnufacturing, Inc. v N.W.2d383(Ct. App. 1981).
DILHR, 45 Ws. 2d 563173 N.W2d 690(1970). The provision by an employer of alleged negligent medical care to an employee
The holding inBrown v Ind. Comm9 Wis. 2d 555that causation legally didient ~ injuredon the job by persons employed for that purpose did not subjeshipieyer
to support compensation does not requish@wing of strain or exertion greater thanto tort liability for malpractice. Jenkins $abourin104 Ws. 2d 309311 N.w.2d
thatnormally required by the employsatork eforts, was not intended to preclude 600 (1981).
adoctor determining causation, from considering whether the employee was engag&epeatedvork-related back trauma was compensable as an occupational disease.
in usual work at the time of injunyHowevey the doctor should not automatically eon Shelby Mutual Insurance Co.DILHR, 109 Ws. 2d 655327 N.W2d 178(Ct. App.
cludeeachtime an employee is injured while performing a task previously performé®82).
ona regular basis that the injury was caused by a preexisting condition rather thajury due to horseplay was compensable. The “positional risk” doctrine applied.
employment. Pitsch vDILHR, 47 Ws. 2d 55176 N.W2d 390(1970). Thatdoctrine provides that an accident arisesof@mployment when the conrec
When a herniated disc was diagnosed within a few days after the claimed injtign between employment and the accident is such that the obligations of the-employ
the evidence didhot justify the departmestfinding that the employee did not meetmentplacethe employee in the particular place at the time the employee is injured
theburden of proof. Erickson DILHR, 49 Wis. 2d 114, 181 N.W2d 495(1970). by a force not personal to him or heBruns \blkswagen, Inc. VDILHR, 110 Ws.
The departmentcannot divide liability for compensation among successivéd 319 328 N.W2d 886(Ct. App. 1982).
employerdor the efects ofsuccessive injuries in the absence of evidence to sustainWhenan employee who witnessediajury to another was an active work-related
afinding that the disability arose from the successive injuriescan it assess all participantin the tragedyresulting nontraumatic psychiigjury was compensable.
liability against one aseveral employers nor divide liability equally among each ofinternationaHarvester vLIRC, 116 Ws. 2d 298341 N.W2d 721(Ct. App. 1983).

severakemployers if there is no evidence to support a finding thajting or injuries The“horseplay” rule barred recovery when the decedent jokingly placed his head
contributedto the disability in that manneSemons Department StoréDILHR, 50 insidea mold compression machine and accidentally stértedigbor v DILHR,
Wis. 2d 518184 N.Ww2d 871(1971). 115Wis. 2d 606340 N.W2d 918(Ct. App. 1983)aff'd 120 Wis. 2d 375355 N.W2d

While susceptibility to further injury doesot necessarily establish a permanent32(1984).
disability under the “as is” doctrin@n employes' predisposition to injury does not ~ An employeeinjured by machinery manufactured by a corporation that had
relieve a present employer from liability if the employee becomes injured due to thergedwith the employer prioto the accident could recover in tort against the
employmenteven though the injury may not have caused disability in another persemployer under the “dual persona” doctrine. Schweinétavtford Accident &
SemonDepartment Store WILHR, 50 Ws. 2d 518184 N.W2d 871(1971). IndemnityCo.120 Wis. 2d 344354 N.W2d 767(Ct. App. 1984).

A salesperson on a trip who deviatedhe extent of spending several hours in a Underthe “positional risk” doctrine, the murder of an employee by a coemployee
tavernbefore being killed on his ordinary route home may have been in the couo$lework premises was an injury arising out of employment. Applied Plastics, Inc.
of employment, in which case his estate wouleébtitled to compensation. Lager v. LIRC, 121 Ws. 2d 271359 N.W2d 168(Ct. App. 1984).

v. DILHR, 50 Ws. 2d 651185 N.W2d 300(1971). Worker's compensation provides the exclusive remedy for injuries sustained as the

A wife cannot assert a separate and independent cause of action against herdéstof a company doctés negligence. Franke Burkee,141 Ws. 2d 172413
band’semployer for loss of loss of consortium due to injuries sustained by the hilsW.2d 667 (Ct. App. 1987).
bandin an industrial accident covered by this chapRwsencrans Wisconsin Ele- The*“dual persona” doctrinis adopted, replacing the “dual capacity” doctrine. A
phoneCo.54 Ws. 2d 124194 N.W2d 643(1972). 3rd—partymay recover from an employer only when the employeopagated in a

A commissionfinding that the deceased was performing services when Kkilltistinctpersona as to the employee. Henningeneral Motors Assemb43 Ws.
while walking on a Milwaukee streat 3 a.m. while intoxicated was sustained. -Phil2d 1, 419 N.W2d 551(1988).
lips v. DILHR, 56 Ws. 2d 569202 N.W2d 249(1972). The legal distinction between a corporation/employer and a partnership/landiord

Membersof a partnership are employers of the employees of the partnership. thatleasedhe factory to the corporation, although both entities were composed of
employeecannot bring a 3rd-party action against a member of the employing pdtte same individuals, eliminated the partners’ immunityireividuals under the
nership. Candler v Hardware Dealers Mutual Insurance 6@.Ws. 2d 85203  exclusivitydoctrine for negligence in maintaining feased premises. Couillard v
N.W.2d 659(1973). Van Ess, 152 Ws. 2d 62447 N.W2d 391(Ct. App. 1989).

The “exclusive remedy” provision in sub. (2) does not prevent an action for per The injured employee, and not an injuring coemployee, rhase been acting
sonalinjuries against a supervisory coemployee on the basis of negligence by carithin the scope of employment at the time of injudgnson VEmployers Mutual
mon law standards.It makes no dierence that the coemployee is brought in byCasualty Co161 Ws. 2d 253468 N.W2d 1(1991).
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102.03 WORKER’S COMPENSATION Updated 03—-04Wis. Stats. Database 4

An assault undesub. (2) must be more than verbal; it must be physical. JensornThe Seamarioaned employetestis a 3—element test that is often miscast because
v. Employers Mutual Casualty Cb61 Ws. 2d 253468 N.W2d 1(1991). theSeamarcourt indicated that there are 4 “vital questions” that must be answered.

A parent corporation can be liable as a 3rd—party tort—feasor to an emplayee bhe 3 elements are: 1) consent by the employee; 2) entry by the employee upon work
subsidiarywhen the parent negligently undertakegetader services to the subsidiary for thespecial employer; and 3) power of the special employer to to control details
thatthe parent should have recognized were necessary for the protectiosuts the of the work. The distinction between employee consent to pedertain acts and
sidiary’s emp|0yees. Miller _\/Bristo|—MyersV168 Ws. 2d 863485 N.w2d 31 consento enter into a new employment relatlonshlp Is important. BornenGorv
(1992). wyn Transport, Ltd219 Ws_. 2d 346580 N.W2d 253(199{3).

A compromise of a workés compensation claim based on an allegation that an Undersub. (1) (f), there is a presumption that a travelling employee performs ser
injury was job related precluded the claimant from pursaidiscrimination claim Vicesincidental to employment at all times on a trip. The burdgmafing a personal
againsthe same employer on the theory that the injury was natjated. Marson deviationon the trip is on the party asserting the deviation. Recreational activities
v. LIRC, 178 Wis. 2d 1.8, 503 N.W2d 582(Ct. App. 1993). may be considered a usual and proper patttietrip but do not always fit the pre

A coemployee of the plaintiivho closed a car door on the plaifsithand was not sumption. CBS, Inc. VLIRC, 219 Ws. 2d 565579 N.W2d 668(1998).

“ ; o : LIRC’s determination of “scope of employment” is given great weight deference.
engagedn the “operation of a motor vehicle” under sub. (2). Hak&ramerlee 178 Lt . -
Wis. 2d 417504 N.W2d 411 (Ct. App. 1993). Whetherany agency determination is given great weight depends on whethas it

; A . xperiencan interpreting a particular statutory scheme and not on whether it has
A corporations president who purchased and leased a machine to the corporaﬁggd on the specific facts. oWn of Russell Wlunteer Fire Department MIRC, 223

asas individual held a dual persona and was subject to tort liatRéych vOfiicine  \yis og 723589 N.W2d 445(Ct. App. 1998).

Curlqnl, S.P_A. 179 Ws. 2d 539508 N.w2d 12(Ct. App. 1993). . . A compensable injury must arise out of employment, which refers to the casual
This section does not bar an employee from seeking arbitration under a collec§jgof the injury and occur while the employee performs a service growing out of and

bargainingagreement to determine whether termination following an injury violatgficidentalto employment, which refers to the time, place, and circumstances of the

theagreement. This section omycludes tort actions for injuries covered by the aClpjury. Die v LIRC, 224 Ws. 2d 159589 N.W2d 363(1999).

Countyof Lacrosse WWERC,182 Ws. 2d 15513 N.W2d 708(1994). Intentionalharm to aremployee is an “accident “ subject to this chapter if caused
A contract‘made in this state” undeub. (5) (b) is determined by where the-con by acts of a coemployee, but not if caused by acts of an employentionally self—

tactwas accepted. A contract accepted by telephone is wiagie the acceptor inflicted injury is not subject to this chaptdut death by suicide is not necessarily

speaks.Horton v Haddow 186 Wis. 2d 174519 N.W2d 736(Ct. App. 1994). “intentionally self-inflicted” and is subject to this chapter if the suicide results from
Settlementof an employes workets compensation claim for a worklated —awork-related injury without an independent interventagse. Cohn.\Apogee,

injury precluded the assertion of the emplogeaim that she was entitled to leaveInc. 225 Ws. 2d 815593 N.W2d 921(Ct. App. 1999).

for the injury under the Family Medical Leave Act, s. 103.10. Fin€@IMHR, 186 Sub.(1) (f) does not establish a bright line rule that if a travelling employee stays

Wis. 2d 187519 N.W2d 731(Ct. App. 1994). overpast the conclusion of a busingsst of a trip, there is a personal deviation. An
Employerpayment of travel expenses does not alone render commuting a pag®Ployedis not required to seek immediate seclusion in a hotel and to remain away

employmentsubject to coverageWhen travel is a substantial part of employmenfrom humanbeings at the risk of being clyad with deviating from employment.

andthe employer provideswehicle under its control and pays costs, coverage majfisconsinElectric Power Co..WLIRC, 226 Ws. 2d 778595 N.w2d 23(1999).

betriggered. Doering.\LIRC, 187 Wis. 2d 471523 N.W2d 142(Ct. App.1994). Injuriesdid notarise out of employment when the injured party was injured while
Whetherphysical contact of a sexual nature was an assault by a coemployeeG3JeCting @ paycheck as a matter of personal convenience. SedCy 2000 Wi

subjectto the exclusive remedy provision of sub. (2) is a question of fact. A reasgtPP 11,232 Ws. 2d 519606 N.Ww2d 175 .

ablejuror could conclude that sexual conduct coulddefensive that a reasonable AN €émployees claim under s. 134.Gdgainst fellow employees for injury to repu

person would have understood that physical injury sstss of sleep, weight loss, tationand profession was preempted by this section. Mudroviote, 2000 WI

or ulcers was substantially certain to followWest Bend Mutual Insurance Ca. v App 174,238 Ws. 2d 162617 N.W2d 242 . .
Berger,192 Ws. 2d 743531 N.W2d 636(Ct. App. 1995). ’Undersub. (t2_), recoverpf t(:jotrrr]wpen?snon |§;Sth\ze>t<clus|vgrtlelmehdy %gamstttegwork
) - ) -er's compensation carrier and the catsieigents. \alstrom v Gallagher Bassett Ser
An employees claims of defamation by an employer are preempted by this Sec“ﬁ[bes,mc. 2000 WI App 247239 Wis. 2d 473620 N.W2d 223

Claims for tortious interference with contract are not for injuries covered by the wol ;
) . It was reasonable for LIRC to hold that an employee had temporarily abandoned
E;Zﬁ,"{}‘J’i”g?@?&ﬁ{ andlgrées?ot precludedif WF & M Banks,193 Ws. 2d 439 his job and was not performing servidasidental to employment under sub. (1) (c)
o - APP- ) 1. when he left the workplace to seek medical attention for an immediate need that

Nothingin this chapter precludes an employer from agreeing with employees {8 not related to his employment, even though intending to return. . HR,

coinie Sl o s rrmocess o tes compenatr et it App 2399 i o0 74520 L wa 45

- - ) Whethera traveling employes’multiple drinks at a tavern was a deviation was
ties’ agreement. City of Milwaukee RILHR, 193 Ws. 2d 626534 N.W2d 903(Ct.  jrrelevantwhen the employee was injured while engaged in a later act reasonably nec
App. 1995)' . . . . . essaryto living. Under s. 102.58, intoxication does not defeabrkets compensa

A waiver of employer immunity from suit under this section may be made by &8n claim butonly decreases the benefits. Heritage Mutual Insurance Carsen,
expressagreement of indemnification. SchaubMest Bend Mutuall95 Ws. 2d  2001WI 30,242 Wis. 2d 47624 N.W2d 129
181,536 N.w2d 123(Ct. App. 1995)94-2174 Underthe private errand doctrine, if a person in authority over the employee asks

If an employer injures an employee through intentional sexual harasseent,the employee to perform a service for the personal benefit of the employer or the
injury is not an accident under sub. (1)&ayl not subject to the exclusivity provision employee’ssuperior and the employee is injured while performing the task, the injury
of sub. (2). Lentz.vYoung,195 Ws. 2d 457536 N.W2d 451(Ct. App. 1995), grewout of and was incidental to employment unless the request is clearly unautho
94-3335 rized. Begel vLIRC, 2001 WI App 134246 Ws. 2d 345631 N.W2d 220

If an employee of one employer is injured while attempting to rescue an employegnderthe “dual personaioctrine, the employ&s second role must be so unre
of another employethe rescuing employee becomes an employee of the injuritedto its role as an employer that it constitutes a separate legal person. St. Paul Fire
employee’semployer for purposes of workercompensation liability That no & Marine Insurance Co. Keltgen, 2003 WI App 5260 Ws. 2d 523659 N.W2d
employeeof the injured employes employer specifically requested the other906, 02-1249
employer’semployee to assist is immaterial. Michels Pipeline Construction,.Inc. v Whenone company was the injured emplogeahployer on the date of thigury,

LIRC, 197 Ws. 2d 928541 N.W2d 241(Ct. App. 1995). but another company contracted to become the employer retroactive to a date prior

An employee musprove unusual stress in order to receive benefits for a nervoigsthe injury the former and its insurer wettee responsible for providing benefits
disability that resulted from emotional stress. MilwaukeglRC, 205Wis. 2d 253 ~ Underch. 102. Epic StaManagement, Inc.\LIRC, 2003 WI App 143266 Wis.

556 N.W.2d 340(Ct. App. 1996). 2d 369 667 N.w2d 765 02-2310 )

An attack that occurs durirgmployment arising from a personal relationship out _ Underthe last exception in sub. (2), an employee who receives vemem .
sidethe employment arises out of the employment if employment conditions eontitnsatiorbenefitsmay also file suit against a coemployee when a governmental unit
uteto the attack. Emotional injury from harassptmne calls by an ex—spouse to thel> OPligated to pay judgments against that employee pursuant to a colledjate-bar
employeeat herplace of work, after her employer unwittingly gave out her phon fﬁ;ﬁ?%’& %(Isocalzordlnance. Keller Kraft, 2003 W1 App 212267 Ws. 2d
numberwas an injury in the course of employmentei®¥ v City of Milwaukee 208 " s 10 _3377, . . . .

Wis. 2d 95 559 N.W2d 558(1997). The exclusive remedy provision does not &ahip owner from asserting a right

The elements of proof placed on a claimant alleging physical injury as a resuiigfndemnification against themployer of the injured worker even though he has
emotional stress in the workplace requires that work activity precipitate, aggravieenpaid compensationBagrowski v American Export Isbrantsen Lines, IAd0
or accelerate beyond normal progression a progressively deteriorating or degerie 50? (1971,)' N .
tive condition. Unlike emotional injury from stress, showing “unusual stress” is not Emotionaldistress injury due tsexual harassment was exclusively compensable
required. UPS v Lust,208 Ws. 2d 306560 N.W2d 301(Ct. App. 1997). under this section. ZabkowiczWest Bend Co., DivDart Industries789 F2d 540

Theexclusive remedy provision B 102.03 (2) does not bar a complainant whoskL986)- . . .
claimis covered by workeés compensation from pursuing an employment diserimi  When 2 employees left their placeesfiployment to fight each othereither was
nationclaim undetthe Fair Employment Act, subch. Il of chl1 Byers vLIRC,208  actingwithin the scopef employment. There was no cause of action against the
Wis. 2d 388561 N.W2d 678(1997). v(elrgggo)yerunder ch. 102, tort laver agency lawJohnson.vHondo, Inc125 F3d 408

An employee terminated fanisrepresenting his or her medical condition while' : . . -
receivingdisability benefits for a concededly work-related injury continues to be S€Xual harassmemiasan accident under sub. (1) (e) and subject to the exclusivity
entitledto benefits. Brakebush Brothers, IncLIRC, 210 N.W2d 624563 N.w2d ~ Provisionof sub. (2).Lentz,195 Ws. 2d 457is distinguished. Hibben ardone,
512(1997). 137F.3d 480(1998).

A work-related injury that plays any role irsecond injury is properly considered A 3rd—party was requirei pay 95% of the damages even though only 25%-negli
asubstantial factor in the re-injuryfo find awork-related injury not a factor in a gentbecause an employer was shielded by @)b.Schuldies.\Service Machine Co.
secondnjury, it must be found that the claimant would havéesatl the samimjury, ~ 448F Supp. 196 (1978).
to the same extent, despite the first injuNew symptoms alone do not suggest an The plaintiff was a special employe# a 3rd-party defendant and a 3rd—party
unrelatedsecond injury Lange VLIRC, 215 Wis. 2d 558573 N.W2d 856(Ct. App.  actionwas barred by the exclusivity provisions of this section. Simmokitag \ac
1997). Mach.Co.493 F Supp. 108%1980).
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. Althohughthe elmplgyer gftanbiniurtefd elrpployee was I_cilurzjdtto lﬂv%ttt_g Tanu;ac tfor transportation to market, distributing directly to consumers or
urerwno was also touna to be at fault was not entitiea to contripution from : _ Y H
employer. Ladwig v Ermanco, Incs04 F Supp. 12241981). r|’*F'|ark(.et|ngany of the above-named commaodities, §ubstant|al!y all
Unauthorizedsexual touching did not constitute an assititnded to cause Of Which have been planted or produced thereon; the cleafring
bodily harm under sub. (2). HrabakMarquip, Inc.798 F Supp. 5501992). suchpremises anthe salvaging of timber and management and

The exclusivity provision of the workercompensation act does not bar a clai i i i i
for invasion of privacynder s. 895.50. Marino Arandell Corpl F Supp. 2d 947 "useof wood lots thereon, but not including logging, lumbering or

(1998). wood cutting operations unless conducted aa@messory to other
Worker’s Compensation Act No Longer Protects Against Employrdéstrimi- — farming operations; the managing, conserving, improvamgl
nationClaims. Skinner Ws. Law March 1998. maintaining of such premises or the tools, equipment and

—_ . improvementghereon and the exchange of Ialsarvices or the

102.04 Definition of employer . (1) The following shall eychangeof use of equipment with other farménsgursuing such
constitute employers subject to the provisions of this chaptgttivities. The operation for not to exceed 30 days duringcahy
within the meaning of £02.03 endaryear by any person deriving thEersons principal income

(a) The state, each countity, town, village, school district, from farming, of farm machinery in performing farming services
sewerdistrict, drainage district, family care district and other-pulfor other farmers for a consideration other than exchange of labor
lic or quasi-public corporations therein. shall be deemed farming. Operation of such premises shall be

(b) 1. Every person who usually employs 3 or more emplogieemedo include also any other activities commonly considered
ees,whether in one or more trades, businesses, professiongo be farmingwhether conducted on orfafuch premises by the

occupationsand whether in one or more locations. farm operator

2. Every person who USU&”y employs less than 3 employeg‘gis;c‘)rg% 1975 c. 1991983 a. 981989 a. 641993 a. 12, 1997 a. 381999 a. 9

providedthe person_has paid wages_of $'_500 or more in any-caléfyhen an employee simultaneously performs service for 2 employers under their
dar quarter for services performed in this state. Such employamt control and the service for eactthi® same or closely related, both employers

; iable for workers compensation. Insurance Co. of North AmeridalkHR 45
zngﬂgﬁg?trgf subject on the 10th day of the month next succee(a@ 2d 361 173 N.W2d 192(1970).

3. This paragraph shall not apply to farmers or farm labor102.05 Election by employer , withdrawal. (1) An
(c) Every person engaged in farming who on any 20 conse@mployerwho has had no employee at any time within a continu
tive or nonconsecutive days during a calendar year employs ®&usperiod of 2 years shall be deemed to hafeetfd withdrawal,
more employees, whether in one or more locations. The prowhich shall be dkctive on the last day of sugberiod. An
sionsof this chapter shall apply to such employeda@s after the employerwho has not usually employed 3 employees and who has

twentiethsuch day not paid wages ot least $500 for employment in this state in
(d) Every joint venture electing under1€2.28 (2) (afo be every calendamquarter in a calendar year may file a withdrawal
anemployer noticewith the department, which withdrawal shall takieef30

(€) Every person to whom pai@) to (d) are not applicable daysafter the date of such filing or at such later date sigdsified

who has anyperson in service under any contract of hire, expre
or implied, oral or written, and who, at or prior to the time of th
injury to the employee for which compensation may be claime
shall,as provided in s102.05 have elected to become subject tJ&
the provisions of this chaptesndwho shall not, prior to such aeci
dent,have efected a withdrawal of such election.

(2) Exceptwith respecto a partner or member electing unde : : P
s. 102.075 members of partnerships or limited liability com nce of compensation, or against liability therefahall be

: . emedthereby to have elected to accept the provisions of this
galn(l)ezs?)i;a(llsr;c?tal))g gg?géﬁduizgrmgg%g‘zf'ﬁﬁ&ptﬂ?j gé?]c\g"fiedgﬁapter,and such election shall include farm laborers, domestic

: . : .. servantsaand employees not in the course of a trade, business, pro
manceof any service for any employer subject to this section is @k nor occupgtigmf the employer if such intent is shown b;)
the employer of any other person with respect to that serammk

; h ' the terms of the policySuch election shall remain in force until
thatother person shall, with respect to that service, lesrgloyee withdrawn in the manner provided in sb).

only of the employer for whom the seryice is being performed. (3) Any person engaged in farming whas become subject
(2|m) A gempt%raiy help agﬁnlcy IS ther;?ploy?er Oo]; a‘?h to this chapter mayvithdraw by filing with the department a
employeewnom the temporary ne€lp ageéncy nas placed With Rhyice of withdrawal, if theperson has not employed 6 or more

leasedto another employer that compensates the temporary hg ployeess defined by £02.07 (5)on 20 or more days during
agencyfor the employes’services. A temporary help agemsy yhe ey rrent or previous calendar yeauch withdrawal shall be

Ii%ble undek: s.102.:)3for all Ic%r_npensation payable under thigecrive 30 days after the date of receipt by the department, or at
chapterto that employee, including any payments requineder o, |ater date as is specified in the notice. Such person may again

$.102.16 (3)102.18 (1) (bpr(bp), 102.22 (1)102.35 (3)102.57 - - -
or102.60 Except as permitied under€2 29 a temporanhielp becomesubiject to this chapter as provided byG2.04 (1) (cand

agencymay not seek or receive reimbursement franother ™ licioy. 1983 a 98.31: 1993 a. 81492 1999 a. 14
employerfor any payments made as a result of that liability

(3) Asused in this chapter “farming” means the operation a02.06 Joint liability of employer and contractor . An
farm premises owned or rented by the operdtearm premises” employershall be liable for compensatida an employee of a
meansareas used for operations herein set forth, but does pohtractoror subcontractor under the employer who issutiject
includeother areas, greenhousesther similar structures unlessto this chapteror who has not complied with the conditions of s.
used principally for the productiorof food and farm plants. 102.28(2) in any case where such employer would have been
“Farmer” means any person engaged in farming as defindidble for compensation if such employee had been working
Operationof farm premises shall be deemed to be the planting adicectly for the employerincluding also work in the erection,
cultivating of the soil thereof; the raising and harvesting of-agralteration,repair or demolition of improvements of fixtures
cultural, horticultural or arboricultural crops thereon; the raisingiponpremises of such employer which are used or to be used in
breeding,tending, training and management of livestock, beete operations osuch employerThe contractor or subcontragtor
poultry, fur-bearing animals, wildlife or aquatic life, or theiod  if subject to this chapteshall also be liable for such compensa
ucts,thereon; the processing, drying, packing, packaging,-fred¢ion, but the employee shall not recover compensatiorthfer
ing, grading, storing, delivering to storagentarket or to a carrier sameinjury from more than one party The employer who

in.the notice. If an employer who is subject to this chapter only
causdhe employeelected to become subject to this chapter
dersub.(2) cancels or terminates his her contract for the
suranceof compensation undehis chapterthat employer is

eemedo have dkcted withdrawal, which shall befeftive on

the day after the contract is canceled or terminated.

(2) Any employemwho shall enter into a contract for the insur
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becomes liable foand pays such compensation may recover tlifethe conditions specified in $02.28(3) (b) have been satisfied
samefrom such contractpsubcontractor or other employer forwith respect to that member

whomthe employee was Working at the time of the injury if such (5) Forthe purpose aﬂetermining the number of emp|0yees
contractor,subcontractor or other employer vas employer as o be counted under $02.04 (1) (c)but for no other purpose, the
definedin s.102.04 This section does not apply to injuries oecutio|lowing definitions shall apply:

ring on or after the first day of the first July beginning after the day (a) Farmers or their employees working on an exchange basis

thatthe secretary files the certificate undet@2.80 (3) (a)except : :
thatif the secretarfiles the certificate under $02.80 (3) (agjhis Euhrililsnhoet dbiﬁ gia?gizgmployees of a farmer to whom their labor is

sectiondoes applyo claims for compensation filed on or after th . . .
datespecified in that certificate. (b) Thg parents, spouse, child, b(othﬂster son—lln—law
History: 1975 c. 14%.54; 1975 c. 1991989 a. 641995 a. 17. daughter—in-lawfather-in-law mother—in-lawbrother—in-law

A “contractor under the employer” is one who regularly furnishes to a princip@r Sister—in—law of a farmer shall not be deemed the fasmer
employer materials or services that are integrally related to the finished producémpmyees_
serviceprovidedby that principal employerGreen Bay Packaging, Inc.DILHR, . X
72 Wis. 2d 26 240 N.W2d 422(1976). (c) A shareholder—employee of a family farm corporation shall

_ A franchisee was a “contractor under” a franchisor within the meaning sethis be deemed a “farmer” for purposes of this chapter and shall not be
tion. l’;’.'l".’"y'af”d .Ca.s“"l"'ty Clo'@”]:HR’.ﬁ Ws. 2d 4|72253 Nf"r’:{Zd 228(1977).  deemedan employee of a farmerA “family farm corporation”
coniability of principal employer for injuries to employees of his contractors e s o 5 e corporation engaged in farming all of whebareholders
arerelated as lineal ancestors or lineal descendants, whether by
102.07 Employee defined. “Employee” asused in this blood or by adoption, oms spouses, brothers, sisters, uncles,
chaptermeans: aunts,cou.sins, sons—in—IgWJaughter.s—in—IaWathers—in—law
(1) (a) Every person, including all fiials, in the service of Mothers-in-lanprothers—in-law or sisters—in-law of suateal

the state, or of any municipality therein whether elected or und¥icestorr lineal descendants.
any appointment, or contract of hire, expressimplied, and (d) A member of a religiousect is not considered to be an
whethera resident or employed or injured within or withthut employeeof a farmer if the conditions specified in1€2.28 (3)
state. The state and any municipality may require a bond from(f) have been satisfied with respect to that member
contractor to protedhestate or municipality against compensa (6) Every person selling or distributingewspapers or maga
tion to employees of such contractor or employees of a subcgineson the street or from house to house. Such a person shall be
tractorunder the contractoiThis paragraph does not apply begindeemedan employee of each independent news agency which is
ning on thefirst day of the first July beginning after the day thaubjectto this chaptegror (in the absence of such agenciesauh
the secretary files the certificate undel82.80 (3) (a)except that publisher’s(or other intermediate) selling agency which is subject
if the secretary files theertificate under s102.80 (3) (ag}his to this chapteror (in the absence of all such agenai#slach pub
paragraptdoes apply to claims for compensation filed on or aftgsher, whose newspapers or magazines the person sells or-distrib
the date specified in that certificate. utes. Such a person shall no¢ counted in determining whether
(b) Every persorincludingall officials, in the service of the anintermediate agency or publisher is subject to this chapter
state,or of any municipality thereiwhether elected or under any (7) (a) Every member of a volunteer fire company or fire
appointmentpr contract of hire, express or implied, and whethefepartmenbrganized under ct213 a legally oganized rescue
aresident or employed or injured within or without the state. Thigad or a legally ganized diving team is considered to be an
paragraplfirst applies on the first day of the first July beginningmployeeof that companydepartment, squad or team. Every
afterthe day that theecretary files the certificate unde62.80  emperof a company department, squad or team described in
(3) (&), exceptthat if the secretary files the certificate under $pis paragraph, while serving as aoxiliary police oficer at an
102.80(3) (ag)this paragraph does apply to claims for compensgmergencyjs also considered to be an employee of that company
tion filed on or after the date specified in that certificate. departmentsquad or team. If a compamepartment, squad or
(2) Any peace dicer shall be considered an employelgile teamdescribed in thiparagraph has not insured its liability for
engagedn the enforcement of peace or in the pursuit and captiggmpensatioro its employees, the municipality or coumtighin
of those chaged with crime. which that companydepartmentsquad or team wasganized
(3) Nothing herein containedshall prevent municipalities shallbe liable for that compensation.
from paying teachers, police fafers, fire fighters and other  (p) The department may issue an order unde®2.31 (1) (b)
employeesfull salaries during disabilitynor interfere with any permittingthe county within which a volunteéire company or
pensionfunds, nor prevent payment to teachers, poliieens or  fire department anized under ct213 a legally oganized res
fire fighters therefrom. cuesquad, an ambulanservice provideras defined in €.46.50
(4) (a) Every person in the service of another under any cqf1) (c), or a legally cganized diving team is ganized to assume
tract of hire, express or implied, all helpers and assistants faf| liability for the compensation provided under this chapfer

employees,whether paid by the employer or employee, il volunteer members of that compadgpartment, squagro-
employedwith the knowledge, actual or constructive, of thgider or team.

employer,including minors, who shall have the same power of crossReference: See also DWD 80.39 Wis. adm. code.
contractingas adult employees, but not including the following: (7m) An employee, voluntegor memberof an emegency
1. Domestic servants. managementinit is an employee fquurposes of this chapter as
2. Any person whose employment is not in the course ofPgovided in s166.03 (8) (d)and a member of regionalemer
trade,business, profession or occupation of the empjaydess gency response team who is acting under a contract under s.
asto any of said classes, the employer has el¢atietiude them. 166.215(1) is an employee for purposes of this chapter as pro
(b) Par(a) 2.shall not operate to exclu@@ employee whose Videdin s.166.215 (4)
employments in the course dany trade, business, profession or (8) (a) Except as provided in p#b), every independent cen
occupationof the employgrhowevercasual, unusual, desultorytractor is, for the purpose of this chapten employee of any
or isolatedthe employess trade, business, profession or oceup@mployerunder this chapter for whom he or she is performing ser
tion may be. vice in the course of the trade, business, profession or occupation
(4m) For the purpose of determining the number of emplo@f such employer at the time of the injury
eesto be counted under102.04 (1) (b)but for no other purpose, (b) An independent contractor is not an employee of an
amember of a religious sect is not considered to be an emplogegployerfor whom the independent contractor performs work or

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2003/102.04
https://docs.legis.wisconsin.gov/document/statutes/2003/102.80(3)(a)
https://docs.legis.wisconsin.gov/document/statutes/2003/102.80(3)(ag)
https://docs.legis.wisconsin.gov/document/acts/1975/147
https://docs.legis.wisconsin.gov/document/acts/1975/147,%20s.%2054
https://docs.legis.wisconsin.gov/document/acts/1975/199
https://docs.legis.wisconsin.gov/document/acts/1989/64
https://docs.legis.wisconsin.gov/document/acts/1995/117
https://docs.legis.wisconsin.gov/document/courts/72%20Wis.%202d%2026
https://docs.legis.wisconsin.gov/document/courts/240%20N.W.2d%20422
https://docs.legis.wisconsin.gov/document/courts/77%20Wis.%202d%20472
https://docs.legis.wisconsin.gov/document/courts/253%20N.W.2d%20228
https://docs.legis.wisconsin.gov/document/statutes/2003/102.80(3)(a)
https://docs.legis.wisconsin.gov/document/statutes/2003/102.80(3)(ag)
https://docs.legis.wisconsin.gov/document/statutes/2003/102.80(3)(a)
https://docs.legis.wisconsin.gov/document/statutes/2003/102.80(3)(a)
https://docs.legis.wisconsin.gov/document/statutes/2003/102.80(3)(ag)
https://docs.legis.wisconsin.gov/document/statutes/2003/102.07(4)(a)2.
https://docs.legis.wisconsin.gov/document/statutes/2003/102.04(1)(b)
https://docs.legis.wisconsin.gov/document/statutes/2003/102.28(3)(b)
https://docs.legis.wisconsin.gov/document/statutes/2003/102.04(1)(c)
https://docs.legis.wisconsin.gov/document/statutes/2003/102.28(3)(b)
https://docs.legis.wisconsin.gov/document/statutes/2003/102.28(3)(b)
https://docs.legis.wisconsin.gov/document/statutes/2003/ch.%20213
https://docs.legis.wisconsin.gov/document/statutes/2003/102.31(1)(b)
https://docs.legis.wisconsin.gov/document/statutes/2003/ch.%20213
https://docs.legis.wisconsin.gov/document/statutes/2003/146.50(1)(c)
https://docs.legis.wisconsin.gov/document/statutes/2003/146.50(1)(c)
https://docs.legis.wisconsin.gov/document/administrativecode/DWD%2080.30
https://docs.legis.wisconsin.gov/document/statutes/2003/166.03(8)(d)
https://docs.legis.wisconsin.gov/document/statutes/2003/166.215(1)
https://docs.legis.wisconsin.gov/document/statutes/2003/166.215(4)
https://docs.legis.wisconsin.gov/document/statutes/2003/102.07(8)(b)

7 Updated 03—-04Wis. Stats. Database WORKER’S COMPENSATION 102.07

servicesif the independent contractor meets all of fiblllowing  inal payments of money or other things of value totaling not more

conditions: than$10 per week is not considered to be an employee of that non
1. Maintains a separate business with his or her oficepf Profit organization for purposes of this chapter
equipmentmaterials and other facilities. (12) A student in a technical college district whilepgsart of

2. Holds or has applied for a federal employer identificatioftraining program, he or she is engagegldrforming services for
numberwith the federal internal revenue servicdnas filed busi  Which aschool oganized under ct88 collects a fee or is engaged
nessor self-~employment income tax returns with the federal-intdp producing a product sold by such a school is an employtaatof
nal revenue service based on that work or service in the previ§G§00|-
year. (12m) A student of a public school, as described 115.01

3. Operatesunder contracts to perform specific services df): Or a private school, as defined irl$5.001 (3r) while he or
work for specific amounts of money and under which the indepet€is engaged in performing services as part of a school work

dentcontractor controls the means of performihg services or training,work experience or work study program, and whwois
work. onthe payroll of an employer that is providing the work training

4. Incurs the main expenses related to the service or work tﬁénwgakv%i%in:rxgrlger![\slvggrrllspggtsr;;ir(\)/\gsfa:ﬁg?Iz:/l)nugl dcgsmspeesr;s;?re
he or she performs under contract. . . Lo :
P miumson that employeis an employee of a school district or pri

5. Is responsible for the satisfactory completion of work Gfateschool that elects underl2.077to name the student s
servicesthat he or she contracts to perform and is liable fora failmpjoyee.

ureto complgte the work or Service. . (13) A juvenile performing uncompensated commursigy
6. Receives compensation for work or service performegte work as a result oé deferred prosecution agreement under
undera contract on a commission or per job or competitive b§3.1938.245 a consent decree unde®88.32or an order under s.

basisand not on any other basis. 938.34is an employee of the county in which the court ordering
7. May realize a profit or stdr a loss under contractsger  the community service work is located. No compensation may be
form work or service. paidto that employee for temporary disability during tealing
8. Has continuing or recurring busindisdilities or obliga  period.
tions. (14) An adult performing uncompensated community service

9. The success or failure of the independent contradbaisi ~ Work under s304.062 943.017 (3)971.3§ 973.03 (3)973.05
nessdepends on the relationshipbusiness receipts to expendi (3), 973.090r973.10 (1m)s an employee of the countywhich
tures. thedistrict attorney requiring or the court ordering the community

c) The department may not admit in evidence state or fede?§[vicework islocated or in which the place of assignment under
IaV\Ss,) regulatigns, documgnts granting operating authority §r304-0620r 973.10 (1mjis located. No compensation may be
licenseswhen determining whether an independent contractBidt0 that employee for temporary disability during kealing
meetsthe conditions specified in p&b) 1.or 3. period. _ _

(8m) An employer who is subject tthis chapter is not an (15) A sole proprietor or partner or member electing under s.
employeeof another employer for whom thiiest employer per  102.075is an employee.
formswork or service irthe course of the other employetrade,  (16) An inmate participating in a work release program under
businessprofession or occupation. s.303.065 (2)or in the transitional employment program is an

(9) Membersof the national guard and state defefwee, employeeof any employer under this chapter for whom he or she

whenon stateactive duty under direction of appropriate authorityS Performing service at the time of the injury:
but only in case federdws, rules or regulations provide no bene (17) A prisoner of a countyail who is assigned to a work
fits substantially equivalent to those provided in this chapter campunder s303.10is not an employee of the county or counties

(10) Furtherto efectuate the policy of the state that the ben roviding the work camp while the prisoner is working under s.
fits of this chapter shall extend and be granted to employees in 9@'10(3)' )
serviceof the state, or of angnunicipality therein on the same (179) A state employee who is on a leave of absence granted
basis,in the same manneunder the same conditions, and witdinders.230.35 (3) (e}o provide services to the American Red
like right of recovery as in the case of employees of persons, firfe®Ssin a particular disaster is nah employee of the state for the
or private corporations, any question whether any persan isPurposef this chapter during the period in which hesbe is on
employeeunder this chapter shaie governed by and determinedhe leave of absence, unless one of the following occurs:
underthe same standards, considerations, and ofiléscision in (a) The American Red Cross specifies in its written request
all cases undesubs.(1) to (9). Any statutes, ordinances, orunders.230.35 (3) (e) 2c. that a unit of government in this state
administrativeregulations which may be otherwise applicable ti$ requesting the assistance of the American Red Cross in the par
the classes of employees enumerated in €lkshall not be con ticular disaster and the state employee durindahee of absence
trolling in deciding whether angerson is an employee for the pur providesservices related to assisting the unit of government.
posesof this chapter (b) The American Red Cross specifies in its written request

(11) The department may by rule prescribe classes of volusnders.230.35 (3) (e) 2. dhat it has been requested to provide
teerworkers who mayat the election ahe person for whom the assistanceutside of this state in a particular disaster and there
serviceis being performed, be deemed to be employees for gstsbetween thetate of Visconsin and the state in which the
purposesf this chapter Election shall béy endorsement upon servicesareto be provided a mutual aid agreement, entered into
the worker's compensation insurance policy with written noticBy the governagrwhich specifies that the statéWisconsin and
to the department. In thtease of an employer exempt from insurthe other state may assist each other in the event of a disaster and
ing liability, election shall be by written notice to the departmerithich contains provisionsaddressing workés compensation
The department shall by rule prescribe the means and manneganeragefor the employees of the other state who provide services
which notice of election by the employer is to be providetheo in Wisconsin.
volunteerworkers. (17m) A participant in a trial job under 9.147 (3)is an

(11m) Subjectto sub.(11), a volunteer for a nonprofitga- €mployeeof any employer under this chapter for whom the partic
nizationdescribed in sectiob01 (c) of the internal revenue code,ipantis performing service at the time of the injury
as defined irs.71.01 (6) that is exempt or eligible for exemption (18) A participant in a community service job undet%®.147
from federal income taxation under secti1 (a) of the internal (4) or a transitional placement unde#8.147 (5)is an employee
revenuecode who receives from that nonprofiganization nom of the Wisconsin works agencgs defined under 49.001 (9) for
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the purposes of this chaptexcept to thextent that the person for policy of workefs compensation insurance ifrthe school dis
whomthe participant iperforming work provides workercom  trict or private school is exempt from the duty to insure under s.
pensatiorcoverage. 102.28(2), by filing a declaration wittthe department in the man

2H7isg)gryi918%75 ¢ ggffg‘g 1?5855‘3-22;‘5{,97 595219737%32372811998817 c. 355}333 ner provided in s.102.31 (2) (a)naming the student aan
a.zl, 99 a. ) ), a. .4 a. a. . . .
a.31 64 350 1093 2. 1681, 112, 300 1995 a. 2477, 96, 117, 225, 281 288, 417 employeeof the school district or private school for purposes of

1997a. 35 38, 118 1999 a. 14162 2001 a. 37 this chapter A declaration under this subsection shall list the

A truck owner who fell and sustained injuries in a compafryick parking area nameof the student to be covered under this chajitemame and

while in the process of repairing his truck was properly found under sub. (8pto b ; i i
statutoryemployee of the company at the time of his injury although he was an int?eddresmf the employer that is prowdlng the work training or

pendentcontractor whavorked exclusively for the trucking company under a leas®/Ork experience for that student and the title, if,arfythe work
agreement, Employers Mutual Liability Insurance Ca.DILHR, 52Wis. 2d 515 training, work experience or work stugyyogram in which the stu

190 N.w2d 907(1971). . .. X
Therewas no employment when a member of ajanizationborrowed a refriger dentis participating.

ated truck from a packing company for use at a picnic and was injured when returning(2) A school district omprivateschool may revoke a declara
" Nothingn his thapter preclades an employer from agroeing with employees g UNdEr subi1) by providing written notice to the department
continue salaries for injured workeirsexcess of workés compensation benefits. if? the manner_prowd_eq in £02.31 (2) _(Q)the student ar_‘d the
Excesspaymentsare not workes compensation and may be conditioned on the paemployerwho is providing the work trainingr work experience
}';;Sp a%g‘;;“e”‘- City of Milwaukee RILHR, 193 Ws. 2d 626534 N.W2d 903(Ct.  for that student. A revocation under this subsedsi@fective 30
Sub.(8) (b) supplants the common law and provides the sole test for determinfi@ySafter the department receives notice of that revocation.
whethera worker is an independent contractor for purposes of ch. 102. Jarrett \History: 1995 a. 17; 1997 a. 381999 a. 142001 a. 37
LIRC, 2000 WI App 46233 Ws. 2d 174607 N.W2d 326

Membersof state boards, committees, commissions, or councils who are com

satedby per diem or by actual and necessayense are covered employees. 58 AITF;/E@Z'OS Adm',n'Str‘r?‘t'on for state ‘“—,'T‘P'Oyees-, The depart
Gen.10. mentof administration has responsibility fire timely delivery
] ) of benefits payable under this chapter to employees of the state

102.075 Election by sole proprietor , partner or mem - and their dependents and other functions of the state as an
ber. (1) Any sole proprietor partner or member of a limited employerunder this chapterThe department of administration
liability company engaged in a vocation, profession or busingggy delegate this authority to employing departments and-agen
on a substantially full-timebasis may elect to be an employegjesand require such reports as it deems necessary to accomplish
underthis chapter by procuring insurance against infrstained  this purpose. The department of administration or its delegated
in the pursuit of that vocation, professionbusiness. This cover authorities shall file with the departmentwérkforce develop
agemay be obtained by endorsement an existing policy of mentthe reportghat are required of all employers. The depart
worker’s compensation insurance or by issuance of a separgignt of workforce developmerghall monitor the delivery of
policy to the sole proprietppartner or member on the same basisenefitsto state employees and their dependents andcsimeiut
asany other policy of workes compensation insurance. with and advise the department of administratiothe manner

(2) Forthe purpose of any insurance policy other than a-workndat the times necessary to ensure prompt and pdsgigery
er'scompensation insurance policy sole proprietopartner or  History: 1981 c. 201995 a. 2%.9130 (4) 1997 a. 3
membermay be considered eligible for workercompensation
benefitsunless he or she elected to be an employee under this $62.11 Earnings, method of computation. (1) Theaver
tion. age weekly earnings for temporary disahilggrmanent total dis

(3) Any sole proprietqgrpartner or member who elected to bebility, or death benefits for injury in each calendar year on or after
anemployee under this section may withdridat election upon January 1, 1982hall be not less than $30 nor mtsran the wage
30 days’ prior written notice to the insurance carrier and tree Wratethat results in a maximum compensation ratel0f4 of the
consincompensation rating bureau. state’saverage weekly earnings dstermined under $08.05as

History: 1983 a. 981993 a. 12. of June 30 of the previous yeaxcept that the average weekly

. ) earningsfor temporary disabilitypermanent total disabilityor

102.076 Election by corporate officer . (1) Not more than deathbenefits for injuries occurring on or after January 1, 2006,
2 officers of acorporation having not more than 10 stockholdeksha|| be not more than theage rate that results in a maximum
may elect not to be subject to this chaptéithe corporation has compensatiomate of 100% of the stageaverage weekly earnings
beenissued a policy of workés compensation insurance, afi-of asdetermined under $08.05as of June 30 of the previous year
cer of the corporation may elect not to be subject to this chapigife average weekly earnings for permanent partial disabhial
and not to be covered under the policy at any time during thg not less than $30 and, for permanent padigbility for inju-
periodof the policy Except as provided in suf2), the election riesoccurring on or after January 1, 2002, and before January 1,
shallbe made by an endorsement, on the policy of wak®m 2003 not more than $318esulting in a maximum compensation
pensatiorinsurance issued that corporation, naming eactfief - rate0f $ $212, for permanent partial disability for injuries oecur
cerwho has so elected. The election feefve for the period of ying on or after January 1, 2003, and before January 1, 2004, not
thepolicy and may not be reversed during the period of the poligyore than $333, resulting in a maximum compensation rate of
An officer who so elects is an employee for the purpose of-detgb for permanent partial disability for injuries occurring on or
mining whether the corporation is an employer und&08.04 (1) afterJanuary 1, 2004, and before January 1, 2005, not more than
(b). ) $348,resulting in a maximum compensation rate of $232, and, for

(2) If a corporation has not more than 10 stockholders, ngérmanenpartial disability for injuries occurring on or after Janu
morethan 2officers and no other employees and is not otherwiggy 1, 2005, and before January 1, 2006, not more than $363,
requiredunder this chapter to have a policy of wotkerom  resultingin a maximum compensation rate of $242. Betveeeh

pensatiorinsurance, an 6€er of that corporation who elects notjimits the average weekly earnings shall be determined as follows:
to be subject to this chapter shall file a noticéhatt election with (a) 1. Daily earnings shall mean the daily earnings of the

the department on a form approved by the department. The elge, i eeat the time of the injury in the employment in which the
:%Oer]nltsirftzﬁ?i\rllz until the dicer rescinds it by notifying the depart ehmployt/)%aNas then enhgaged. Inkdgt%rmml:ég daily elafrrlllings under
i : this subdivision, any hours worked bey normal full-time

History: 1985 a. 831987 a. 15, 179 1989 a. 641991 a. 851997 a. 38 working day as establisheay the employerwhether compen

102.077 Election by school district or private school. ~ satedatthe employes regular rate of pay or at an increased rate

(1) A school district or a private school, as defined i115.001 ©f pay shall not be considered.

(3r), may elect taname as its employee for purposes of this chapter 2. a. In this subdivision, “part time for the day” means Satur

a student described in $02.07 (12m)py an endorsement on itsday half days and any other day during which an employee works

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/acts/1975/147
https://docs.legis.wisconsin.gov/document/acts/1975/147,%20s.%2054
https://docs.legis.wisconsin.gov/document/acts/1975/224
https://docs.legis.wisconsin.gov/document/acts/1977/29
https://docs.legis.wisconsin.gov/document/acts/1979/278
https://docs.legis.wisconsin.gov/document/acts/1981/325
https://docs.legis.wisconsin.gov/document/acts/1983/27
https://docs.legis.wisconsin.gov/document/acts/1983/27
https://docs.legis.wisconsin.gov/document/acts/1983/98
https://docs.legis.wisconsin.gov/document/acts/1985/29
https://docs.legis.wisconsin.gov/document/acts/1985/83
https://docs.legis.wisconsin.gov/document/acts/1985/135
https://docs.legis.wisconsin.gov/document/acts/1985/150
https://docs.legis.wisconsin.gov/document/acts/1985/150,%20s.%204
https://docs.legis.wisconsin.gov/document/acts/1985/176
https://docs.legis.wisconsin.gov/document/acts/1985/332
https://docs.legis.wisconsin.gov/document/acts/1987/63
https://docs.legis.wisconsin.gov/document/acts/1989/31
https://docs.legis.wisconsin.gov/document/acts/1989/31
https://docs.legis.wisconsin.gov/document/acts/1989/64
https://docs.legis.wisconsin.gov/document/acts/1989/359
https://docs.legis.wisconsin.gov/document/acts/1993/16
https://docs.legis.wisconsin.gov/document/acts/1993/81
https://docs.legis.wisconsin.gov/document/acts/1993/112
https://docs.legis.wisconsin.gov/document/acts/1993/399
https://docs.legis.wisconsin.gov/document/acts/1995/24
https://docs.legis.wisconsin.gov/document/acts/1995/77
https://docs.legis.wisconsin.gov/document/acts/1995/96
https://docs.legis.wisconsin.gov/document/acts/1995/117
https://docs.legis.wisconsin.gov/document/acts/1995/225
https://docs.legis.wisconsin.gov/document/acts/1995/281
https://docs.legis.wisconsin.gov/document/acts/1995/289
https://docs.legis.wisconsin.gov/document/acts/1995/417
https://docs.legis.wisconsin.gov/document/acts/1997/35
https://docs.legis.wisconsin.gov/document/acts/1997/38
https://docs.legis.wisconsin.gov/document/acts/1997/118
https://docs.legis.wisconsin.gov/document/acts/1999/14
https://docs.legis.wisconsin.gov/document/acts/1999/162
https://docs.legis.wisconsin.gov/document/acts/2001/37
https://docs.legis.wisconsin.gov/document/courts/52%20Wis.%202d%20515
https://docs.legis.wisconsin.gov/document/courts/190%20N.W.2d%20907
https://docs.legis.wisconsin.gov/document/courts/61%20Wis.%202d%20175
https://docs.legis.wisconsin.gov/document/courts/212%20N.W.2d%2097
https://docs.legis.wisconsin.gov/document/courts/193%20Wis.%202d%20626
https://docs.legis.wisconsin.gov/document/courts/534%20N.W.2d%20903
https://docs.legis.wisconsin.gov/document/courts/233%20Wis.%202d%20174
https://docs.legis.wisconsin.gov/document/courts/607%20N.W.2d%20326
https://docs.legis.wisconsin.gov/document/acts/1983/98
https://docs.legis.wisconsin.gov/document/acts/1993/112
https://docs.legis.wisconsin.gov/document/statutes/2003/102.076(2)
https://docs.legis.wisconsin.gov/document/statutes/2003/102.04(1)(b)
https://docs.legis.wisconsin.gov/document/statutes/2003/102.04(1)(b)
https://docs.legis.wisconsin.gov/document/acts/1985/83
https://docs.legis.wisconsin.gov/document/acts/1987/115
https://docs.legis.wisconsin.gov/document/acts/1987/179
https://docs.legis.wisconsin.gov/document/acts/1989/64
https://docs.legis.wisconsin.gov/document/acts/1991/85
https://docs.legis.wisconsin.gov/document/acts/1997/38
https://docs.legis.wisconsin.gov/document/statutes/2003/115.001(3r)
https://docs.legis.wisconsin.gov/document/statutes/2003/115.001(3r)
https://docs.legis.wisconsin.gov/document/statutes/2003/102.07(12m)
https://docs.legis.wisconsin.gov/document/statutes/2003/102.28(2)
https://docs.legis.wisconsin.gov/document/statutes/2003/102.31(2)(a)
https://docs.legis.wisconsin.gov/document/statutes/2003/102.077(1)
https://docs.legis.wisconsin.gov/document/statutes/2003/102.31(2)(a)
https://docs.legis.wisconsin.gov/document/acts/1995/117
https://docs.legis.wisconsin.gov/document/acts/1997/38
https://docs.legis.wisconsin.gov/document/acts/1999/14
https://docs.legis.wisconsin.gov/document/acts/2001/37
https://docs.legis.wisconsin.gov/document/acts/1981/20
https://docs.legis.wisconsin.gov/document/acts/1995/27
https://docs.legis.wisconsin.gov/document/acts/1995/27,%20s.%209130
https://docs.legis.wisconsin.gov/document/acts/1997/3
https://docs.legis.wisconsin.gov/document/statutes/2003/108.05
https://docs.legis.wisconsin.gov/document/statutes/2003/108.05

9 Updated 03—-04Wis. Stats. Database WORKER’S COMPENSATION 102.12

lessthan the normal full-time working houestablished by the going earnings paid for similaservices on a normal full-time
employer. basisin the same or similar employment in which earnings can be

b. If at the time of thénjury the employee is working part timedeterminedinder the methods set out in.daj or (b).
for the daythe employea’ daily earnings shall be arrived at by (d) Except in situations where péy) applies, average weekly
dividing the amount received, or be received by the employeeearningsshall in no case be less than actual average weekly earn
for such part-time service for the day the number of hours andings of the employee for the 52 calendar weeks before his or her
fractional hoursof the part-time service, and multiplying theinjury within which the employee has been employed in the busi
resultby the number of hours of the normal full-time working dagiess,in the kind of employment and for the employeridrom
establishedy the employer for the employment involved. the employee worked when injured. Calendar weeks within

3. The average weekly earnings shall be arrived at by-mulihich no work wasperformed shall not be considered under this
plying the employee’ hourly earnings by the hours in the normadparagraph. This paragraph appliesnly if the employee has
full-time workweek as established by the emplopethy multi workedwithin a total of _at Iea_st_6 Cf;llendar WQEkS d_urlngSIZIe
plying the employee daily earnings by the number of daysl calendaweeks before his or hetjury in the business, in the kind
fractionaldays in thenormal full-time workweek as estabiishedof employment and for the employer for whom the employee
by theemployer at the time of the injury in the business operatioworkedwhen injured. For purposes of this section, earnings for
of the employer for the particular employment in which thgart-timeservices performed for a laboganization pursuarto
employeewas engaged at the time of the employérjury, —acollective bagaining agreement between the employertaat
whicheveris greater labor organization shall be considered as part of the eztalings

4. It is presumed, unless rebutted by reasonably clear dﬁ&he preceding 52 calendar weeks, whether payment is made by
completedocumentation, that the normal full-time workweel€labor oganization or the employer
establishedy theemployer is 24 hours for a flight attendant, 56 (€) Where any things of value are received in addition to mone
hoursfor a firefighter and not less than 40 houfs any other tary earnings as part of the wage contract, they shall be deemed
employee. If the employer has established a multi-week sched@lepart of earnings and computed at the value thereof to the
with regular hours alternating between weeks, the normal fugmployee.
time workweek is the average numlzérnours worked per week  (f) 1. Except as provided in sulid, average weekly earnings
underthe multi-week schedule. may not be lesghan 24 times the normal hourly earnings at the

(am) In the case aiin employee who is a member of a regulatime of injury.
ly-scheduledtlass ofpart-time employees, average weekly earn 2. The weekly temporary disability beneffts a part-time
ings shall be arrived at by the method prescribguhirfa), except employeewho restricts his or her availability in the lalarket
thatthe number of hours of the normal working day andhtite  to part-time work and is not employed elsewhere may not exceed
berof hours and days of the normal workweek shall be the hotite average weekly wages of the part-time employment.
anddays established by the employer for that cl#semployee  (q) |f an employee isinder 27 years of age, the emplogee’
is a member of a regularly-scheduled class of part-émploy  averageweekly earnings on which to compuie benefits accru
eesif all of the following conditions are met: ing for permanent disability or death shall determined on the

1. The employee is a member of a class of emplotfe®s basisof the earnings that the employee, if not disabled, probably
doesthe same type of work at the satoeation and, in the case would earn after attaining the age of 27 years. Unless otherwise
of an employee in the service of the state, is employed in the sa®blishedthe projected earnings determined under this-para

office, department, independent ageneythority institution, graphshall betaken as equivalent to the amount upon which maxi
associationsociety or other body in state governmentibthe mumweekly indemnity is payable.

departmentdetermines appropriate, in the same subunit of an 2y Theaverage annual earnings when referred to in this-chap
office, department, independent ageneyithority institution,  ter shall consist of 50 times the employeaverage weekly earn
associationsociety or other body in state government. ings. Subject to the maximum limitation, average annual earnings

2. The minimum and maximum weekly hours regularlghallin no case be taken at less than the actual earnings of the
scheduledy the employer for the members of the class during teenployeein the year immediately preceding the employee’
13 weeks immediately preceding the date of the inyany by no injury in the kind of employment in which the employee worked
morethan 5 hours. Subject to this requirement, the membersgdthe time of injury

the class do not need to work the same days or the same shift &) The weekly wage loss referred to in this chapexcept

be considered members of a regularly-scheduled class of pajiders. 102.60 (6) shall be such percentage of the average
time employees. weekly earnings of the injured employee computed according to
3. At least 10% of the employerworkforce doing the same the provisions of thisection, as shall fairly represent the prepor
type of work are members of the class. tionateextent of the impairment of the employeearning capac
4. The class consists of more than one employee. ity in the employment in which the employee wawking at the

(b) In case obeasonal employment, average weekly earnin§ge of the injury and other suitable employments, the same to be
shallbe arrived at by the method prescribed in(@arexcept that fixed as of the time of the injurput to be determined in view of
the number of hours of the normal full-time working day and th@ﬁ-ntaturelﬁ?d ?ﬁ?g};ﬁ tlr;gllgrygryungn 1051676 ¢. 2781051

—ti Istory: C. C. C. y C. C.

numberof days of the normal full-time workweek shall e = o35, 2"051565's 831087 & 1791989 a.64 1991 a. 851993 a. 81492
hoursand the days in similar service in the same or similar nonsggos a. 17: 1997 a. 38253 2001 a. 37107,
sonalemployment. Seasonal employment shall mean employCross Refeence: See also DWD 80.51, Wis. adm. code.
mentthat can be conducted only during certain timithe year It was reasonable for the commission to determine that health insurance premiums

. - -werenot “things of value (that) are received in addition to monetary earnings” under
andin no event shall employment be considered seasonal ik.(1) (e). TheuerLIRC, 2001 WI 26, 242 \§.2d 29,624 N.W2d 110.
extendsduring a period of more than fourteen weeks within a cal
endaryear 102.12 Notice of injury , exception, laches. No claim for

(c) In the case of persons performing service without fixembmpensatiormay be maintained unless, within 30 days after the
earningsor where normal full-time days or weeks are not maimccurrenceof the injury or within 30 daysfter the employee
tainedby the employer in the employment in which the employdeew or ought to have known thrature of his or her disability and
worked when injured, or where, fotherreason, earnings cannotits relation to the employment, actual notice was received by the
be determined under the methods prescribed byg)ar (b), the employeror by an diicer, manager or designateepresentative
earningsof the injured person shall, for the purpose of calculatiraf an employer If no representative has been designated by post
compensatiopayable under this chaptée taken to be the usualersplacedin one or more conspicuous places, then notice received
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by any superioiis suficient. Absence of notice does not baphysicianassistant, advanced practice nurse presciobgodia
recoveryif it is found that the employer was not misled therebyrist.

Regardlessf whether notice was received, if no payment of com  (am) When compensation is claimed for loss of earning eapac
pensation,other than medical treatment or burial expense, iy under s102.44 (2)or (3), the employee shall, on the written
made,and no application is filed with the department within Zequesbf the employes employer or insuresubmit to reasen

yearsfrom the date of the injury or death, or from the date thghleexaminations by vocational expepvided and paid for by
employeeor his or her dependent knew or ought to Havewn  the employer or insurer

the nature of the disability and its relation to the employment, the (b) An employer or insurer who requests that an employee sub
right to compensation therefor is barred, except that the right 't reasonabie examination under. gayor (am) shall tender
compensatios not barred if the employer knew or should havg, the employee, before the examination, all necessary expenses
known, within the 2-year period, that tieenployee had SUStf"“nEde'ncIuding transportation expenses. The employee is entitled to
the injury on which the claim is based. Issuance of notice oft@ye 5 physician, chiropractopsychologist, dentist, physician
hearingon the departmerstown motion has the saméeef for  agjstant, advanced practice nurse prescrisepodiatrisipro-
the purposes of this sectiasthe filing of an application. This \;iqed by himself or herself present at the examination and to
sectiondoes not déct any claim barred under¥02.17 (4 receivea copy of all reports of the examination that are prepared
History: 1983 a. 98 by the examining physician, chiropractgsychologist, podia
102.123 Statement of employee. If an employee provides trist, dentist, physician assistant, advanced practice nurse pre
to the employer othe employes insurer a signed statement relatSCriber,or vocational experimmediately upon receipt of those
ing to a claim forcompensation by the employee, the employer &fPOrtsby theemployer or workeés compensation insureff he
insurer shall provide acopy of the statement to the employe&Mployesis also entitled to have a translator provided by himself
gpherself present dhe examination if the employee hadidifity

within a reasonable time after the statement is made. |If K a th lish | |
employeror insurer uses a recording device to take a statem@REakingr understanding the English language. &mployeis
insurets written request for examination shall notifye

from an employee relating to a claim for compensation by t -
employeetheemployer or insurepn the request of the employeeeMPloyeeof all of the following: o
or the employes attorney or other authorized agent, shall reduce 1. The proposed date, time, and place of the examination and
the statement to writing and provide a written copy of the entifBeidentity and area of specialization of the examining physician,
statemento the employee, attorneygr agent within a reasonablechiropractor psychologist, dentist, podiatrist, physicassistant,
time after the statement is taken. The employer or insurer staflivancedractice nurse prescrihar vocational expert.
alsomake the actual recording of the statement availabas 2. The procedure for changing the proposed date, time and
exhibitif a hearing on the claim is held. Amployer or insurer placeof the examination.
thatfails to provide an employee with a copf/the employes’ 3. The employee right to have his or her physician, chiro
statements required by this section or that fails to make availaljgactor,psychologistdentist, physician assistant, advanced-prac
asan exhibit the actualecording of a statement recorded by #ce nurse prescribeor podiatrist present at the examination.
recordingdevice as required by this section may not use that state 4 The employee'right to receive a copy of all reports of the
mentin any mannein connection with the employeeclaim for oy mination that are prepared by the examining physiciarg:
compeqsatlon. practor, psychologist, dentist, podiatrist, physician assistant,
History: 2001 a. 37 advancedpractice nurs@rescriberor vocational expert immedi
102.125 Fraudulent claims reporting and investiga - &t€ly upon receipt ofhese reports by the employer or wotker
tion. If an insurer or self-insured employer has evidence thaf@Mpensatiomsurer _ _
claim is false or fraudulent in violation of 843.395and if the 5. The employes'right to have a translator provided by him
insurer or self-insured employer is satisfied that reporting thgelfor herselfpresent at the examination if the employee héis dif
claim to the department will not impede its ability to defend theulty speaking or understanding the English language.
claim, the insureor self-insured employer shall report the claim (c) So long as the employee, after a written request of the
to the departmentThe department may require an insurer or seliemployeror insurer which complies with pdb), refuses tsub
insuredemployer to investigate an allegedly false or fraudulentit to or in any wayobstructs the examination, the emplogee’
claim and may provide the insurer or self-insured emplaygr right to begin or maintain any proceeding for the collection of
anyrecords of the department relatingthat claim. An insurer compensatiofis suspendedxcept as provided in suld). If the
or self-insured employer that investigates a claim under this semployeerefuses to submit to the examination after diredbipn
tion shall report on the results of that investigation to the depdtie department or an examinesr in any way obstructthe
ment. Ifbased on the investigation the department has a reasaxaminationthe employes'right to theweekly indemnity which
ablebasis to believe that a violation 084.3.395has occurred, the accruesand becomes payable during the period of that refusal or
departmenshallrefer the results of the investigation to the distriabstruction,is barred, except as provided in s(#.
attorneyof the county in which the alleged violation occurred for (d) Subject to pafe):

pro_secqtlon. 1. Any physician, chiropractppsychologist, dentist, podia
History: 1993 a. 812001 a. 37 trist, physician assistant, advanced practice nurse presasiber
102.13 Examination; competent witnesses; exclusion ~ Vocationalexpert who is present at any examination unde(gar
of evidence; autopsy . (1) (a) Except as provided in sy#), or (am)may be required to testify as to the results of the examina
whenevercompensation is claimed by an employee, the emplo;)‘é%n' o ] ) ) )
shall, upon the written request of the emplogeemployer or = 2. Any physician, chiropractppsychologist, dentist, physi
worker’s compensation insuresubmit to reasonable examina cian assistant, advanced practice nurse prescrisguodiatrist
tions by physicians, chiropractors, psychologists, dentists, phy#iho attended a workés compensation claimant for any condition
cianassistants, advanced practice nurse prescribers, or podiatfisomplaint reasonablyelated to the condition for which the
providedand paid for bythe employer or insureMNo employee Claimantclaims compensation may be required to tedtéfore
who submits to an examination under this paragraph is a patiégdepartment when the department so directs.
of the examining physician, chiropract@sychologist, dentist, 3. Notwithstanding any statutory provisions except (&
physicianassistant, advanced practice nurse pres¢cob@odia any physician, chiropractprpsychologist, dentist, physician
trist for any purpose other than for the purpo$éringing an assistantadvanced practiceurse prescribeor podiatrist attend
actionunder ch655, unless the employee specifically requestsg a workets compensation claimant for any condition or eom
treatmentrom that physician, chiropractgrsychologist, dentist, plaintreasonably related to the condition for which ¢le@mant
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claims compensation majurnish to the employee, employer the employees place of residence or tdepartment or examiner
worker’s compensation insureor the department information determineghat anyother circumstances warrant the examination.
andreports relative to a compensation claim. If the employee has claimed compensatiortriEsitment from a

4. The testimony of any physician, chiropractesychole Practitionerwhose diice is located 100 miles or more fratime
gist, dentist, physician assistant, advangeectice nurse pre employee’splace of residence, the employer or insurer may
scriber,or podiatrist who is licensed to practice where he or sfeduest, or the department or an examiner may direct, the
residesor practices in angtate and the testimony of any vecaémployeeto submit to a physical examination in the andeere
tional expert maybe received in evidence in compensatiors préhe employees treatment practitioner is located.
ceedings. (5) Thedepartment maxefuse to receive testimony as to-con

(e) No person may testify on the issue of the reasonablené§ins determined from an autopsy if it appears that the party
of the fees of a licensed health care professional unless the pefSt§ing the testimony had procured the autopsy and had failed to
is licensed to practice treame health care profession as the pr@1akereasonable it to notify at least one party in adverse inter
fessionalwhose fees are the subject of the testimdFtyis para  €Stor the department at least 12 hours beforeatftepsy of the

graphdoes not apply to thiee dispute resolution process undelimeand place it would be performed, or that the autopsy was per
5.102.16 (2) formedby or at the direction of the coroner or medical examiner

or at the direction of the district attorney for purposetauthe

() If anemployee claims compensation undet@2.81 (1) rrized by ch.979. The department may withhold findings until an

the department may requithe employee to submit to physical Ol Ltobsvis held in accordance with its directions
vocationalexaminations under this subsection. Histrt))r)}:,l 1973 c. 272282, 1975 c. 1471977 c. 291979 c. 10%.236 (3) 1979
(2) (@) An employee who reports an injury alleged to be 278 1981 c. 921983 a. 98279 1985 a. 831987 a. 1791989 a. 64359, 1991
work-relatedor files an application for hearing waives any phys@- 831993 a. 811997 a. 352003 a. 144
cian—patientpsychologist—patient or chiropractor—patient privi s . .
IegewFi)th res;?eé/t to an%/ cor?dition or complgint reas%nably Eelaté@z-l4 Jurisdiction  of department; advisory commit -
to the condition for which the employee claims compensatiof¢®: (1) This chapter shall be administered by the department.
Notwithstandingss.51.30and146.82andany other lawany phy (2) The council on workes compensation shall advise the
sician, chiropractor psychologist, dentist, podiatrist, physiciarflepartment in carrying out the purposes of this chapBerch
assistantadvanced practice nurse prescrili@spital, or health councilshall submit its recommendations with respecirtend
careprovider shall, within aeasonable time after written requestnentsto this chapter to each regular session of the legislature and
by the employee, employeworkers compensation insutepr ~ Shallreport its views upon any pending bill relatiaghis chapter
departmenior its representative, provide that person with arip the proper legislative committee. At the request of the chairper
information or written material reasonably related to any injurgonsof the senate and assembly committees on|&edepart
for which the employee claims compensation. mentshall schedule a meeting of the council with the members of

(b) A physician, chiropractopodiatrist, psychologist, dentist, € senate and assembly committees on labor to reviewliand
physicianassistant, advanced practice nurse prescfispital, cussmgtters of Ieglsla}tlve concern arising under this chapter
or health service provider shall furnish a legible, certified dupli HSto: 1975 ¢. 148.541979 ¢. 278

cateof the written material requested under. f@rupon payment 102.15 Rules of procedure; transcripts. (1) Subjectto

of the actual costs of preparinge certified duplicate, not to ;, . :
exceedhegreater of 45 cents per page or $7.50 per request, pm%ﬁ!?; tcer,:;l:]% g?ﬁgg@;@ frpoe% ggnoepiét?ir?]vgh rules of procedure

the actual costs of postage. Apgrson who refuses to provide . .
v g " p (2) Thedepartment may provide by rule the conditions under

certified duplicates of written material in the persoatstody that \ i - - -
is requestedinderpar (a) shall be liable for reasonable and necedvhich transcripts of testimony and proceedings shall be furnished.

sarycosts and, notwithstanding&.4.04 (1) reasonable attorney ~ (3) All testimony at any hearing held under this chapter shall

feesincurred in enforcing the requesteright to the duplicates betaken down by a stenographic reparescept that in case of
underpar (a). an emegency as determined by the examiner conducting the

(3) If 2 or more physicians, chiropractors, psychologists; ddiearing,testimony may be recorded by a recording machine.

tistsor podiatrists disagree as to #ent of an injured empley glrsotg;yRéggcz glegelgiii'rgévo 80, Wis. adm. code.
ee’stemporary disabilitythe end of an employaehealing period, '

an employees ability to return to work at suitable availableloz.ls Submission of disputes, contributions by
employmenr the necessity for further treatment or for a particymployees. (1) Any controversy concerning compensaton
lar type of treatment, the department may appoint another-physis|ation of sub.(3), including controversies in which the state
cian, chiropractor psychologist, dentist or podiatrist éaamine may be a partyshall be submitted to the department in the manner
the employee and render an opinion as soon as possiie. andwith the efect provided irthis chapter Every compromise
departmenshall promptly notifythe parties of this appointment. ¢ any claim for compensation may be reviewed and set aside,
If the employee has not returned to work, payment for temporggygified or confirmed by the department within one year from the
disability shallcontinue until the department receives the opiniogatethe compromise is filed with the department, or from the date
The employer or its insurance carrier or both shall pay for thg award has been entered, based thereon, or the deparieyent
examinationand opinion. The employer or insurance carrier @hethat action upon application made within one yémless the
both shall receive appropriate credtir any overpayment to the word “compromise” appears ia stipulation of settlement, the
employeedetermined by the department after receipt obfie-  settiemenshall not be deemed a compromise, and further claim
1on. is not barred except as provided in1€2.17 (4)regardless of

(4) The rights of employees to beginroaintainproceedings whetheran award is made. The emplayi@surer or dependent
for the collection of compensation and to receive weekly indemuinder s102.51 (5)shall have equal rights with the employee
tieswhich accrue and become payable shall not be suspendeHawereview of a compromise or any other stipulation of settle
barredunder sub(1) when an employee refuses to submit to ment. Upon petition filed with thelepartment, the department
physicalexamination, upon the request of the employer or worknay set asidehe award or otherwise determine the rights of the
er's compensation insurer or at the direction of the departmentparties.
an examiner which wouldrequire the employee to travel a-dis CrossReference: See also DWD 80.03 Wis. adm. code.
tanceof 100 miles or more from his or her place of residence, (1Im) (a) If an insurer or self-insured employer concedes by
unlessthe employee has claimed compensation for treatmexmpromiseunder sub(l) or stipulation under 402.18 (1) (a)
from a practitioner whose fide is locatedl00 miles or more from thatthe insurer or self-insured employgtiable under this chap
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ter for any health services provided to an injured employee byrdormationrequired under this paragrapghe department shall
healthservice providerbut disputes the reasonableness of the fdeterminethat the disputed fee is reasonable and order that it be
chargedby the health service providethe department may paid. If the insurer or self-insured employer provides the-infor
includein its order confirming the compromige stipulation a mation required under this paragraph, the department shall use
determinatioras to the reasonableness of the fee or the departnibatinformation to determine the reasonableness of the disputed
may notify or direct the insurer or self-insurethployer to notify fee.
the health service provider under s(®) (b)that the reasonable  (d) The department shall analyze the information provided to
nessof the fee is in dispute. the department under pdc) according to theriteria provided in

(b) If an insurer or self-insured employer concedes by-corthis paragraph to determine the reasonableness of the disputed fee.
promiseunder sub(1) or stipulation undes.102.18 (1) (athat Thedepartment shall determine that a disputed feeaisonable
theinsureror self-insured employer is liable under this chapter fandorder that the disputed fee be paid if that fee is at or below the
anytreatment provided to an injurethployee by a health servicemeanfee for the health service procedure for which the disputed
provider,but disputes the necessity of the treatment, the depdee was chayed, plus 1.4 standard deviations from that mean, as
mentmayinclude in its order confirming the compromise or stipuishownby data from a database that is certified by the department
lation a determination as to the necessity of the treatment or thelerpar (h). The department shall determine that a disputed fee
departmentmay notify or direct the insurer or self-insuredis unreasonable and order that a reasonable fee be paid if-the dis
employerto notify, the health service provider under si@m) (b) putedfee is above the mean fee for the health service procedure
thatthe necessity of the treatment is in dispute. for which the disputedee was chaed, plus 1.4 standard devi

(2) (a) Except as provided in this paragraph, the departmé\ﬁ'@,nfsffom that mean, as shown by data from a database that is
hasijurisdiction under this subsection, s(tm) (a) and s102.17  certifiedby the department under pé), unless the health service
to resolve a dispute between a health service provider andP&@viderproves to the satisfaction of the department that a higher
insureror self-insured employer over the reasonableatadee feeis justified because the service provided in the disputed case
chargedby the health service provider fbealth services pro Was more dificult or more complicated to provide than in the
videdto an injured employee who claims benefits under this-chagsualcase.
ter. A health service provider may not submit a fee dispute to the(e) 1. Subject to subd., if an insurer or self-insured employer
departmentunder this subsectiobefore all treatment by the thatdisputes the reasonableness of a feegelubby a health ser
healthservice provider of the employsehjury has ended if the vice provider cannot provide information on fees gearby other
amountin controversywhether based on a single geor a com health service providers feaomparable services because the-data
bination of chages for one or more days of service, is less théaseto which the insurer or self-insuredhployer subscribes is
$25. After all treatment by a health service provider of an emplogot able to provide accurate information for the health service pro
ee’sinjury has ended, the heakkrvice provider may submit anycedure at issue, the department may use any other information that
feedispute to the department, regardieSthe amount in contro the department considers to be reliabled relevant to the dis
versy The department shall deny payment of a health service fagedfee to determine the reasonableness of the disputed fee.
thatthe department determines under this subsection(Gul. 2. Notwithstanding subd.., the department may use only a
(a), or s.102.18 (1) (b}o be unreasonable. hospitalradiology database that has been certifigthe depart

(am) A health service provider and an insurer or self-insurégent under pacth) to determine the reasonableness of a hospital
employerthat are parties to a fee dispute under this subsection f@@for radiology services.
boundby the departmerst’determination undehis subsectionon  (f) Within 30 days after a determination under this subsection,
thereasonableness of the disputed fedess that determination the department may set aside, reversemodify the determina
is setaside on judicial review as provided in g8 A health ser tion for any reason that the department considerficient.
vice provider and an insurer or self-insured employer that are p@fithin 60 days after a determination under this subsediizn,
tiesto a fee dispute under sufim) (a)are bound by the depart departmentmay set aside, reverse, or modify the determination on
ment'sdetermination under suflm) (a)on the reasonableness ofgroundsof mistake. A health service provigdénsurer or self-
thedisputed fee, unless that determination is set aside or modifiesured employer that is aggrieved by a determination of the
by the department under su{d). An insurer or self-insured departmentinder this subsection may seek judicial review of that
employerthat is a party to a fee dispute undel@2.17and a determinationin the same manner thedmpensation claims are
healthservice provider are bound by the departnsethetermina  reviewedunder s102.23

fee, unless that determination is set aside, reversed, or modifigfion process under this subsection.

by the department underk02.18 (3)or by the commission under 1y "the gepartment shall promulgate rules establishing proce

i'oéozzéls (3)or (4) or is set aside on judicial review under Sduresand requirements for the fee dispute resolupoocess
: ) ) . underthis subsection, including rules specifying the standards

(b) Aninsurer or self-insured employer that disputes the refathealth service fee databases must meet for certification under
sonablenessf a fee chajed by ahealth service provider or thethjs paragraph. Using those standards diggartment shall cer
departmentinder sub(1m) (a)or s.102.18 (1) (bg)L. shall pre +ify databases of the health service feeswhabus health service
vide reasonable notice to the health service provider that the f§8viderschage. In certifying databases under this paragraph,
is being disputed. After receiving reasonable notice under tiiig department shall certift least one database of hospital fees
paragraph or undesub.(1m) (a)or s.102.18 (1) (bg) 1that a for radiology services, including diagnostic aimtierventional
healthservice fee is being disputed, a health service provider M@wiology, diagnostic ultrasound and nuclear medicine.
not collect the disputed fee from, or bring an action for collectioncross Reference: See also DWD 80.72 Wis. adm. code.
of the disputed fee against, tamployee who received the ser  (2m) (a) Except as provided in this paragraph, the department
vicesfor which the fee was chged. hasjurisdiction under this subsection, s(hm) (b) and s102.17

(c) After a fee dispute is submitted to the department, the resolve a dispute between a health service provider and an
insureror self-insured employer thata party to the dispute shallinsureror self-insured employasver the necessity of treatment
provideto the department information on that fee and informatigrovidedfor an injured employee who clairbgnefits under this
onfees chaged by other health service providers for comparab&hapter. A health service provider mayot submit a dispute over
services. The insurer or self-insured employer shall obtain theecessityof treatment to the department under this subsection
informationon comparable fees from a database thegiitfied beforeall treatment by the health service provider of the employ
by the department under pén). Except as provided in pde) ee’'sinjury has ended if the amountéontroversywhether based
1., if the insurer or self-insured employer doest provide the on a single chaye or a combination of chgas for one or more
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daysof service, is less than $25. After all treatment by a heatthn for any reason that the department consideiicient.
serviceproviderof an employes’injury has ended, the health-serWithin 60 days after a determination under this subsedtien,
vice provider may submit any dispute over necessityezftment departmentnay set aside, reverse, or modify the determination on
to the department, regardless of the amount in contrav@ilsg groundsof mistake. A health service providérsurer or self-
departmenshall deny payment for any treatment thatdbpart  insured employer that is aggrieved by a determination of the
mentdetermines under this subsection, gtim) (b) or s.102.18 departmentnder this subsection may seek judicial review of that
(1) (b) to be unnecessary determinationin the same manner thedmpensation claims are

(am) A health service provider and an insurer or self-insurégviewedunder s102.23
employerthat are parties to a dispute under this subseotien () The department may contract with an impartial hezdtle
the necessity of treatment ab®und by the departmesttieter servicesreview oganization to providethe expert opinions
minationunder this subsection on the necessity of that treatmemguiredunder par(c), or establish @anel of experts to provide
unlessthat determination is set aside on judicial review as prthoseopinions, or both. If the department establishes a panel of
videdin par (e). A health service provider and an insureself- expertsto provide the expert opinions required under (@jrthe
insuredemployer that are parties to a dispute under(dub) (b) departmenmmay pay the members of that paagkasonable fee,
over the necessity of treatment are bound by the deparsnemqtus actual and necessary expenses, for their services.
determinatiorunder sub(1m) (b)on the necessity of that treat  (g) The department shall promulgate rules establishing proce
ment, unless that determination is set aside or modified by th@resand requirements for the necessity of treatment dispute reso
departmenunder sub(1). An insurer or self-insured employer|ution process under this subsection, including rules settiag
thatis a party to a dispute underl€)2.17overthe necessity of feesunder par(f).
treatmentand a health service provider are bound by the departcrossReference: See also DWD 80.73 Wis. adm. code.
ment'sdetermination under £02.18 (1)(b) on the necessity of  (3) No employer subject to this chapter may solicit, receive or
thattreatment, unless that determination is set aside, reverseddaliect any money from an employee or any other person or make
modified by the department under1€2.18 (3)or by the commis any deduction from their wages, either directly or indirediby
sionunder s102.18 (3)or (4) or is set aside on judicial reviewthe purpose of dischging any liability under this chapter or
unders.102.23 recoveringpremiums paid on eontract described underl€2.31

(b) An insurer or self-insured employer that disputes (1) (a) nor mayany such employer sell to an employee or other
necessityof treatment provided by a health service provideher personor solicit or require the employee or other person te pur
departmentinder sub(1m) (b)or s.102.18 (1) (bg) 2shall pre  chasemedical, chiropractic, podiatric, psychological, dental or
vide reasonable notice to the health service provider that thespitaltickets orcontracts for medical, sgical, hospital or other
necessityof that treatment is being disputed. After receiving reealthcare treatment whicts required to be furnished by that
sonablenotice under this paragraph or under am) (b)or s. employer.
102.18(1) (bg) 2.that the necessity of treatment is being disputed, (4) The department has jurisdiction to pass any question
a health service provider may not collect a fee for that disputaglsingout of sub(3) and has jurisdiction to order the employer
treatmentrom, or bring an action for collection of the fee for thato reimburse an employee or other person for any sum deducted
disputedtreatment against, trmployee who received the treat from wages or paid by him or her in violation of that subsection.
ment. In addition to the penalty provided $1102.85 (1) any employer

(c) Before determiningnderthis subsection the necessity ofviolating sub.(3) shall be liable to an injured employee for the rea
treatmentprovided for an injured employee who claims benefitsonablevalue of the necessary services rendé@vgbat employee
underthis chapterthe department shall obtain a written opiniopursuant to any arrangement made in violation of (@)lwvithout
onthe necessityf the treatment in dispute from an expert select¢dgardto that employes’actual disbursements for the same.
by the departmentBefore determining under suiim) (b)or s. (5) Exceptas provided in s102.28 (3) no agreement by an
102.18 (1) (bg) 2.the necessityf treatment provided for an employeeto waive the right to compensation is valid.
injured employee who claims benefits under ttigpter the History: 1975 c. 147200, 1977 c. 1951981 c. 92314 1983 a. 981985 a. 83
departmenmmay but is not required to, obtain such an expert-opi 3?3&-)?"5461 1?2}1 a. 851993 a. 811995 a. 17,1997 a. 381999 a. 14185 2001a.
ion. To qualify as an expert, aperson ,mU.St. be licensed to prac Icﬁlecontinuing obligation to compensate an employee for work related medical
the S_Zéme Irw]ealth care pl’OfeSSIzs the I_ndIVIdLélal healthhserglce gﬁge&segnder s. 1(32t.4t2 d?«lgs ygog allqgenc%/Orze\lliGe\E\i)o;compr%TAse agrleements
providerwhose treatment is under review and must either be p@ferthe one-year statute of limitations in s. 102. as run if the employee incurs
forming services foan impartial health care Services reviewear | 5s(c anp 100050-0051 ook WHIRC, 203 Ws. 2d 109552 1 WW2d
nizationor be a member of an independent panel of experts estal?gzang?% tjk?)der ?ﬁb.d(Zm) t(e) oft a dtt?]partment_ determmagon m%% s<§r2v7ed under
lished by the department under . The department shall s-102. on the department or the commission. McDonno '
adoptthg Written%pinion of the ex%gr)rt as the dfpartmedﬂter Wis. 2d 271 595 N.W2d 686(1999).
minationon the issues covered in the writigpinion, unless the 1
healthservice provider othe insurer or self-insured employer;

present clear and convincing written evidence that the expegi, ' \yith the department by any party in interest of any applica
opmnionis in error , tion in writing statingthe general nature of any claim as to which
(d) The department may clggra party to a dispute over theany dispute orcontroversy may have arisen, it shall mail a copy
necessityof treatment provided for amjured employee who of such application to all other parties in interest and the insurance
claimsbenefits under this chapter for the full cost of obtaining therriershall be deemed a party in interest. The department
written opinion of the expert under pge). The department shall pring in additional parties by service afcopy of the application.
chargethe insurer or self-insured employer for the full cost ofhe department shall cause noticehefaring on the application to
obtainingthe written opinion of the expert for the first dispute thaje given to each party interested, by sengésuch notice on the
a particular individual health service provider involved in, nterestedpartypersonally or by mailing a copy to the interested
unlessthe department determines that the individual health sgfarty’s last-known address at least 10 days before such hearing.
vice providers position in the disputs frivolous or based on |n case garty in interest is located without the state, and has no
fraudulentrepresentations. In a subsequent dispute invothieg post-officeaddress within this statthe copy of the application
sameindividual health service providethe department shall and copies of all notices shall be filed with the department of
chargethe losing party to the dispute for the full cost of obtainingnancialinstitutions and shall also be sentriagistered or certi
thewritten opinion of the expert. fied mail to the last-known post-fife address of such party
(e) Within 30 days after a determination under this subsectidduchfiling and mailing shall constitute digient service, with the
the department may set aside, reversanodify the determina sameeffect as if served upon a party located within this state. The

02.17 Procedure; notice of hearing; witnesses, con -
mpt; testimony , medical examination. (1) (a) Upon the
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hearingmay be adjourned in the discretion of the department, ampplicants federal employer identification numpeheninitially
hearings may be held at such places as the department desigregedyingfor or applying to renew the license.
within or without the state. The department may also arrange to 2. |f an applicant who is an individual fails to provithe

havehearing held by the commissionficér or tribunal having applicant'ssocial security number to the department or if an appli
authority to hear cases arising under the wéskesmpensation cantwho is not an individual fails to provide the applicariéd
law of anyother state, of the District of Columbia, or of any terrieralemployer identification number to the department, the depart
tory of the United States, ttestimony and proceedings at anynentmay not issue or renew a license under (giito or forthe
suchhearing to be reported to the department and palieof the  applicantunless the applicant is amividual who does not have
recordin the case. Any evidence so taken shall be subject to rebisocial security number artle applicant submits a statement
tal upon final hearing before the department. madeor subscribed under oath ofiahation as requiredinder

(b) In any dispute or controversy pending before the depagtibd.2m.
ment, the department may direct the parties to appear before anpm_ |f an applicant who is an individual does not have a social
examinerfor a conference to consider the clarification of issuegecuritynumbey the applicant shall submit a statement made or
the joining of additional parties, the necessity or desirability ofypscribedunder oath or &fmation to the department that the
amendmentto the pleadings, the obtaining of admissions of fagppicantdoes not have a social security numbgte form of the
or of documents, records, reports and bills which may avaightement shall be prescribed by the department. A license issued

unnecessarproof and such other matters as may aidispost n, reliance upon a false statement submitted under this subdivision
tion of the dispute or controversyAfter this conference the s invalid.

gfgﬁg?‘?&m%éﬁ%ﬁaﬂtg:]dr%rartzﬂg'lrwgigﬁﬁffgﬁsr%g:seéﬁgggle 3. The subunit of the department that obtains a social security
to thetimely and orderly disposition of the dispute or controver??:mberor a federabmployer identification number under subd.

If a party failsto disclose or exchange within the time stated in the mlay nqt(jdlspf!ose the soctl)al security number or the fedehral
order,the department may issue an ordamissing the claim employer identification number to any person except to the

without prejudice or excluding evidence or testimony relating epartmenbf revenue for the sole purpose of requesting cerifica

theinformation or written material. Traepartment shall provide fons under s.73.030_1_0r onthe request of the subunit of the
eachparty with a copy of any order departmenthat administers the child argphousal support pro

. . gramunder s49.22 (2m)
(c) Any party shall have the right to be present attegring, .
in person or by attorney or any other agent, and to present such teécm) The department shall dersuspendrestrict, refuse to

timony as may be pertinent to the controversy before the dep ewolﬁ Otﬂfr\’r‘"se V;’]'tﬂt‘hmd a Ilcerl;]_sergn?e(;.ma)rﬁr Lat"”r? Ot:il dor
ment. No person, firm, or corporation, other than an attorney applicant or agent to pay court-oraered payments of ¢ o

law who is licensed to practice law in the state, may appear ily support, maintenance, birth expenses, medical expenses or

behalfof anyparty in interest before the department or any merRt1€"€xpenses related to the supporaahild or former spouse

; ) for failure of the applicant or agent to comafter appropriate
beror employee ofhe department assigned to conduct any hezﬁ{)tice,with a subpoena or warrant issugdthe department or a

ing, investigation, or inquiry relative to a claim for compensatio -
or benefits under this chaptemless the person is 18 years of aggPunty child support agency under 59.53 (5)and related to

or older, does not haven arrest or conviction record, subject tiateérnityor child support proceedings, as provided in a mermoran
ss.111.321 111.322and111.335 is otherwise qualified, artas dum of understanding entered into under8.857 Notwith
obtainedfrom the department a license with authorization fgfandingpat (c), an action taken under thparagraph is subject
appearin matters or proceedings before the department. ExcLpfeview only as provideth the memorandum of understanding
asprovided under parécm) and(cr), the license shall be issued€nterednto under s49.857and not as provided in cB27.
by the department under rules promulgated by the department(cr) The department shall deny an applicafarthe issuance
The department shall maintain iis ofiice a current list of persons or renewal of a license under pge), or revoke such &cense
to whom licenses have been issued. Any license may be sygeadyissued, if the department of revenue certifies under s.
pendedor revoked by the department for fraud or serious miscof3-0301that the applicant or licensee is liable fielinquent
ducton the part of an agent, any license may be denied, suspeni@s. Notwithstanding palc), anaction taken under this para
nonrenewedor otherwise withheld by the department for failuré@raphis subject to review only as provided undef%0301 (5)
to pay court-ordered payments as providegan(cm) on the part andnot as provided in cl227.
of an agent, and any license may be denied or revoked if thgd) 1. The contents of certified medical andgstal reports
departmenof revenue certifies under&3.0301that theapplicant by physicians, podiatrists, ggons, dentists, psychologists, phy
or licensee is liable for delinquent taxeBefore suspending or sicianassistants, advanced practice nymssscribers, and chiro
revokingthe license othe agent on the grounds of fraud or-mispractorslicensed in and practicing in this stasgmd of certified
conduct,the department shall give notice in writing to the agentportsby experts concerning loss of earning capacity usder
of thechages of fraud or misconduct and shall give the agent fulD2.44(2) and(3), presented by a parfgr compensation consti
opportunityto be heard in relation to those dajes. Indenying, tute prima facie evidence as to the matter containethase
suspendinggestricting, refusingo renewor otherwise withhold  reports,subject to any rules and limitations the department pre
ing a license for failure tgpay court-ordered payments as-proscribes. Certified reports of physicians, podiatrists,gaans,
videdin par (cm), the department shall follow the procedure-pradentists, psychologists, physician assistants, advanced practice
videdin a memorandum of understanding entered into usdemurseprescribers, and chiropractors, wherever licensed and prac
49.857 The license and certificate of authority shall, unless otheicing, who have examined or treated the claimant, and of experts,
wise suspended or revoked, be in force fromdhee of issuance if the practitioner oexpert consents to being subjected to cross—
until the June 30 following the date of issuance and by examinationalso constitute prima facie evidence as to the matter
renewedby the department from tinte time, but each renewed containedn those reports. Certified reports of physicians, podia
licenseshall expire on the June 30 following the issuance of tigsts, sugeons, psychologists, amtiiropractors are admissible
renewedicense. asevidence of theliagnosis, necessity of the treatment, and cause
(cg) 1. Except as provided in suliin,, the department shall andextent of the disability Certified reports byloctors of den
requireeach applicant for a license under.garwho is an indi  tistry, physician assistantand advanced practice nurse prescrib
vidual to provide the department with the applicaiscial secu ersareadmissible as evidence of the diagnosis and necessity of
rity numbey and shall require each applicant for a license undieeatmenbut not ofthe cause and extent of disabiliny physt
par.(c) who is not an individual to provide the department with thean, podiatrist,sugeon, dentist, psychologist, chiropraciainy
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sicianassistant, advanced practiugse prescribeor expert who beheld for the purpose of determining the facts. Such notice shall
knowingly makes a false statementfaft or opinion in such a cer containa statement of the matterlte considered. Thereafter all
tified report may be fined or imprisoned, or both, und@A8.395  other provisions governing proceedings on application shall
2. Therecord of a hospital or sanatorium in this state that aétachinsofar as the sanmaay be applicable. When the depart
satisfactoryto the department, established by certificafegafit, mentschedules a hearimm its own motion, the department does
or testimony of the supervisingfifer of the hospital or sanito notbecome a party in interest and is not required to appear at the
rium, any other person having charofthe record, or a physician, hearing.
podiatrist, sugeon, dentist, psychologist, physician assistant, (2m) Any party including the department, may require any
advancedpractice nurse prescribeor chiropractor to be the personto produce books, papers and records at the hearing-by per
recordof the patient in question, amdiade in the regular coursespnalservice of a subpoena upon the person along with a tender
of examination or treatment tfe patient, constitutes prima faciepf witness fees as provided in 844.67and885.06 Exceptas
evidenceas to the matter contained in the record, to the extent tBPévidedin sub.(2s), the subpoena shall be on a form provided by
therecord is otherwise competent and relevant. the department and shall give the name and address pfthe
3. The department mapy rule,establish the qualifications requestinghe subpoena.
of and the form used for certified reports submitted by expéxts (2s) A partys attorney of record may issue a subpoena to

provideinformation concerning loss of earning capacity underéorn ; ; ;
o : pelthe attendance of a witness or flteduction of evidence.
102.44 (2)and(3). The department may not admit into ewdencg‘ subpoena issued by an attorney must be in substantially the

a certified reporof a practitioner or other expert or a record of 8ameform as provided in £05.07 (4)and must be served ihe
hospitalor sanatorium that was not filed with the department a annemrovided in $805.07 (E;) The attorney shall, at thiene

all parties in interest deast 15 days before the date of the hearlnﬁi issuance, send a copy of the subpoena to the appeal tribunal or

?g:ﬁfg E)eﬁ? ee Ft)t? étrrréer;trtls satisfied that there is good cause for errepresentative dhe department responsible for conducting
(e) The de artrr?ent.m ith or without notice to any part the proceeding.
P aw yPay 3y Any person who shall willfully andinlawfully fail or

causetestimony to be taken, an inspection of the premises where(I : d book d
the injury occurred to be made, or the time books and payrolls gg/€ctto appear or to testify do produce books, papers an

the employer to be examined by any examiaed may direct any recordsas required, shall be fined not less than$@5more than
employeeclaiming compensation to be examir®da physician, $100, or imprisoned in the county jail not longer than 30 days.
chiropractor,psychologist, dentist, or podiatrist. Ttestimony Eachday such person shall so refuse or neglect shall constitute a
so taken, and the results of any such inspection or examinatfparateffense.
shallbe reported to the department for its consideration upon final(4) Theright of an employee, the employe&galrepresenta
hearing. All ex parte testimony taken by the department shall bige, or a dependent to proceed under this section shall not extend
reducedto writing and any party shall have opportunityébut beyond12 years from the date of the injury or death or from the
thattestimony on final hearing. datethatcompensation, other than treatment or burial expenses,
() Section8804.05and804.07shall not apply to proceedingswaslast paid, or would have been last payaiie advancement
underthis chapterexcept as to a witness: were made, whichever date is latest. In tizsse of occupational

1. Who is beyond reach dfie subpoena of the departmentdiséasea traumatic injury resulting in the losstotal impairment
or of a hand or any part of the rest of the arm proximal to the hand

2. Who is about to go out of the state, not intending to retuPh ©f @ foot or any part of the rest the leg proximal to the foot,
in time for the hearing; or anyloss of vision, any permanent brain injuy any injury caus

3. Who is so sick. infirm or aged as to make it probable thin the need for a total or partial knee or hip replacement, there
the witness will not be able to att%nd the hearing: cf)r allbe no statute of limitations, except that benefits or treatment
. i ) ’ ) expensebecoming due after 12 years from the date of inarry
4. Who is a member of the legislature, if any committee of thgyathor last payment of compensation shall be paid from the work
sameor the house of which the witness is a memisen session, iniyry supplemental benefit fund undef.82.65and in the man
providedthe witness waives his or her privilege. ~ nerprovided in s102.66 Payment of wages by the employer-dur
(9) Whenever the testimony presented at any hearing indicags disability or absence from work to obtaieatment shall be
adispute or creates a doubt as to the extent or cause of disabiff¥medpayment of compensation fthre purpose of this section
or death, the department may direct that the injured employeeid@e employer knew of the employseonditionand its alleged
examlned,;hat an autopsy be performed, or that an opinion B&lationto the employment.
obtainedwithout examination or autopsyy or from an impartial, (5) Thissection does not limit the time within which the state

competenphysician, chiropractpdentist, psychologist qrodia . X g
trist designated by the department who is not under contract wj );Egg%gg%ctlon to recover the amounts specified i.6&.49

or regularly employed by a compensation insurance carrier . .
self-insurecemployer The expense dhe examination, autopsy ~ (6) If an employee or dependent shall, at the time of inqury

or opinion shall be paid by the employerif the employee claims atthe time the employesbr dependert’right accrues, be under
compensatiorunder s.102.81, from the uninsured employers18 years of age, the limitations of time within which the employee
fund. Thereport of the examination, autopsy opinion shall be or dependent may file application or proceeuier this chapter
transmittedn writing to the department and a copy of taport  if they would otherwise sooner expire, shall be extendetheo
shallbe furnished by the department to each pary shallhave yearafter the employee or dependent attains the age of 18 years.
anopportunity to rebut such report on further hearing. If, within any part of the lasgtear of any such period of limitation,

(h) The contents of certified reports of investigation, made & employee, the employeepersonal representative, or sufviv
industrial safety specialists who are employed, contracted, & dependent be insane or on active duty in the armed forces of
otherwisesecured by thelepartment and available for cross-theUnited States such period of limitatishall be extended to 2
examination,served upon the parties 15 days prior to hearinggarsafter the date that the limitatiovould otherwise expire. The
shall constitute prima facie evidenes to matter contained in provision hereof with respect to persons active duty in the
thosereports. armedforces of the United States shall apply ontyere no appli

(2) If the department shall have reason to believe that the pagPlefederal statute is in fefct.
ment of compensation has not been made, it may on its own(7) (a) Except as provided in paib), in a claim under s.
motion give notice to the parties, in the manner provided for tH€2.44(2) and(3), testimony or certified reports of expert wit
serviceof an application, of ime and place when a hearing willnesseon loss of earning capacity may be received in evidence
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andconsidered with all other evidence to decide oaraployees contributedto a physical or mental conditidar which benefits
actualloss of earning capacity would be otherwise due, liability for such benefits shall be appor

(b) Except as provided in péc), the department shalll excludetionedaccording to th@roof of the relative contribution to dis
from evidence testimony or certified reports from expert wigbility resulting from the injury
nessesinder par(a) offered by the partghat raises the issue of (2) If after a hearing or a prehearing conference the depart
lossof earning capacity if that party failedriotify the department mentdetermines that an injured employee is entitled to compensa
andthe other parties of interest, at least 60 days before the datéasf but that there remains in dispute only is&ie of which of 2
the hearing, of the party’intent to provide the testimony oror more parties is liable for that compensation, the department
reportsand of the names of the expert witnesses involved. Excepy order one or more parties to pay compensation in an amount,
asprovided in par(c), the department shall exclude from evidencéme and manner as determined by the department. If the depart
testimonyor certified reports fronexpert withnesses under p@) mentlater determines that another party is liabledompensa
offeredby a party of interest in response to the party that raises tios, the department shall order that other party to reimburse any
issueof loss of earning capacity if the respondpagty failed to partythat was ordered to pay compensation under this subsection.
notify the department and the other parties of interest, at4bast History: 1979 c. 2781993 a. 81
daysbefore the date of the hearing, of the pariytent to provide
thetestimony or reports and of the nameshef expert witnesses 102.18 Findings, orders and awards. (1) (a) All parties
involved. shallbe aforded opportunity for full, fajrpublic hearing after rea

(c) Notwithstanding theoticedeadlines provided in pgb), Sonablenotice, but disposition of application may be mage
the department may receive in evidence testimony or certifi€@MPromisestipulation, agreement, or default without hearing.
reportsfrom expert witnesses under p@) when the applicable  (b) Within 90 days after the final hearing and close of the
noticedeadline under pab) is not met if good cause is shown forrecord,the department shall make and file its findings upon the
the delay in providing the notice required under. flaxrand if no ultimate facts involved in the controversgnd its orderwhich
partyis prejudiced by the delay shal!state its def[ermination as to the rights of the pgrties. Pending

(8) Unless otherwise agreed to by all parties, an injuref'® final determination of any controversy before it, the depart
employeeshall file with the department and serve on all partie?fle'.1t may in its discretion after any hearing make interlocutory
least15 days before the date of the hearing an itemized staten{Eifings, orders, and awards, which may be enforced in the same
of all medical expenses and incidental compensation undefT@nneras finalawards. The department may include in any-inter
102.42claimed by the injured employee. The itemiseatement OCutory or final award or order an order directing #taployer
shall include, if applicable, information relating to any traveP' insurer to pay for any future treatment that rheynecessary to
expensedncurred by the injured employee in obtaining treatmeﬁf”e and relieve the employee from thiees of the injury If the
including the injuredemployees destination, number of trips, d€Partmentinds that theemployer or insurer has not paid any
roundtrip mileage and meal and lodging expenses. The dep ountthat the employer dnsurer was directed to pay in any
mentmay notadmit into evidence any information relating td"terlocutoryorder or award and that the nonpayment was not in
medical expenses and incidental compensation undgpz42 900dfaith, t_hedepg:\rtment may include in its final award a penalty
claimedby an injured employee if the injurednployee failed to NOtexceeding 25% of each amount that was not paid as directed.
file with the department and serve on all parties at least 15 d¥y@enthereis a finding that the employee is in factfedhg from
beforethe date of the hearing an itemized statement of the medig| °ccupational disease caused by the employment of the
expenses and incidental compensation undg¥z42claimed by €MPployeragainst whom the application is filed, a final award dis
theinjured employeeynless the department is satisfied that the%ssmgthe application upon the ground that the applicant has suf
is good cause for the failure to file and serve the itemized- stafgf€d no disability from the disease shall not bar any claim the

ment employeemay thereafter have for disabilisustained after the
History: 1971 c. 1481971 c. 213.5; 1973 c. 150282 Sup. Ct. Ordes7 wis,  dateof the award. _ _
%g 75985 727748 (119%715)132 fdliggi'zoé 5143 1327320.1 32220% ggfggcl- 29315?; %E (bg) 1. If the department finds under [ai) that an insureor
C. [ 1 c. . C. [ 211, _: P .
1985a. 83 1989 a. 64139, 359 1991 a. 851993 a81, 492 1995 a. 27117, 1997 self ,Insured?mployer is Illable under this chapfer any heglth
a. 38,191, 237: 1999 a. 92001 a. 372003 a. 144 servicesprovided to an injured employee by a health service pro
Cross Refeence: See also ctDWD 80, Wis. adm. code. vider, but that the reasonableness of the feegethby the health

den Plaintif employer was not deprived of any substantial due process rights by fgrviceprovider is in dispute, the department may include in its
epartment'sefusal to invoke its rule requiring inspection of the opposing partie .
medicalreports when the plaintihad ample notice of the natuvéthe employes’ %rderunder par(b) adetermination as to the reasonableness of the

claim. Theodore Fleisneinc. v DILHR, 65 Ws. 2d 317222 N.Ww2d 600(1974). fee or the department may notifgr direct the insurer or self-
Underthe facts of the case,refusal to grant an emplojy@request for adjournment insuredemployer to notifythe health service provider under s.

wasa denial of due process. Bituminous CasualtyvdolLHR, 97 Wis. 2d 730295 g .
N.W.2d 183(Ct. App. 1980). 102.16(2) (b)that the reasonableness of the fee is in dispute.

Sub.(1) (d) does not create a presumption that evidence presented by phgting 2. If the department findsnder par(b) that an employer or

siciansis correct. The statute enforces the idea that LIRC determines the weigh iaris li i
be given medical withesses. Conradit. Carmel School197 Ws. 2d 60 539 ifurancecarrier is liable under this chapter for any treatment pro

N.W.2d 713(Ct. App. 1995)94-2842 videdto an injured employee bytealth service providebut that
LIRC's authority under sub. (1) (a) to control its calender and manage its intertlae necessity of the treatment is in dispute, the department may

affairs necessarily implies the power to deny an applisambtion to withdraw an jncludein its order under patb) a determination as to the neces
applicationfor hearing. An appellarstfailure to appear at a hearing after a motion

to withdraw theapplication was denied was grounds for entry of a default judgmepity Of the treatment or th? depe_lrtment may noﬁf){direCtth_e
under s. 102.18 (1) (a). BaldwinliRC,228 Ws. 2d 601599 N.W2d 8(Ct. App.  employeror insurance carrier tootify, the health service provider

1999). ; i
In the absence déstimony in conflict with a claimaistmedical experts, LIRC u.nders' 102.16 (2m) (brhat the necessity of the treatment is in
may reject the expert evidence if there is countervailing testimony raising IegitimzdLSpUte-
gg%kgaagggt,\“h\fvgé"gg’gm*‘lw Kowalchuk vLIRC, 2000 WI App 85234 Ws. (bp) The department may include a penalty in an award to an
It was reasonable for LIRC to conclude that the statute of limitation sunder sub.§fployeef it determines that the employsror insurance carri

for death benefits begins to run at the time of death, rather than the tinjlerf ~ er’s suspension of, termination of failure to make payments or

internationalPaper Co. MLIRC, 2001 WI App 248248 Wis. 2d 348635 N.W2d  fajlure to report injury resulted from malice or bad faith. This-pen
Prehearingliscoveryunder Wsconsins workefs compensation act.oWwers. 68 a_lty is the e_XdUS'Ve remEdy against an empl(wensurance car
MLR 597 (1985). rier for malice or bad faith. The department nasyard an amount

which it considers just, not to exceed the lesser of 200% of total
102.175 Apportionment of liability . (1) Ifitis established compensatiordue or $15,000. The department may assess the
at the hearing that 2 or more accidental injuries, for each of whiphnaltyagainst the employgthe insurance carrier or both. Nei
a party to the proceedings is liable under this chapsere each thertheemployer nor the insurance carrier is liable to reimburse
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the other for the penalty amount. The department, ogyule, upongrounds of mistake arewly discovered evidence, and, after
defineactions which demonstrate malice or bad faith. further consideration, do any of the following:

(bw) If an insurera self-insured employer,df applicable, the 1. Affirm, reverse omodify, in whole or in part, the order or
uninsuredemployers fund pays compensation to an emplayeeaward.
excesf its liability and another insurer is liable for all or part of 2. Reinstate the previous order or award.

the excess payment, the department may order the insurer org Remand the case to the department for further proceedings.

zg:;z:gzﬂ:gim&lggeerr thgtr#]saggbtlr?etgxrceel?sbg;ﬁé?i?l:irrigli?r (d) While a petition for review by the comm_iss_ion is pending
cable,the uninsured employers fund or after entry of an ordesr award by the commission but before
' if 2 ; h : ductddranal heari commencemendf an action for judicial reviewr expiration of

() If 2 or more examiners have conductddranal hearing on e neriod in which to commence an action for judicial reyiae
aclaim and are unable to agree on the order or award to be isspgf, nissionshall remand any compromise presenteit to the
the decision shall be the decision of the majorifithe examiners yonartment foconsideratiorand approval or rejection pursuant
areequally divided on the decision, the department may appojgis 102.16 (1) Presentation of a compromise does rfecathe
an additional examiner who shattview the record and consult .riodin which to commence an action for judicial review
with the other examiners concerning their personal impressiong (5) If it shall appear téhe department that a mistake 'ma have
the credibility of the evidence. Findings of fact and an order enmade as tm:gzse of in'urp in the findinas. order or gward
awardmay then be 'S.SUEd by 6.1 “.“ajo“ty of the examlngrs. upon an alleged injurybasjedyon accident gV\}hen in fact the

(d) Any award which falls within a rang# 5% of the highest o516y eanas sufiering from an occupational disease, the depart
or lowest estimate of permanent parti@ability made by a prac mentmay upon its own motion, with or without hearimgthin
titionerwhich is in evidence is presumed to be a reasonable awaf¢e ars from the date of such findings, order or award, set aside
providedit is not higher than the highest or lower than the lowegfichfindings, order or award, or the department may take such
estimatein evidence. _ actionupon application made within such 3 yeaFbereafterand

(e) Except as provided in $02.2] if the departmentrders after opportunity for hearing, the department mifyn fact the
aparty to pay an award of compensation, the party shall pay #ifiployeds sufering from disease arising out of teployment,
awardno later than 21 days after the date on which the @gdeimakenew findings and award, or it may reinstate the previous
mailedto the last-known address of the partgless the party findings, order or award.

files a petition for review under su8). This paragraph applies 6) In case of disease arising out of the employment, the
to all awards of compensation ordered by the department, Whe@@éartmenmay from time to time review its findings, order
theaward results from a hearing, the default of a partg com  5\yard and make new findings, order or award, based on the facts
promiseor stipulation confirmed by the department. regardingdisability or otherwise as they may then appégris

(2) Thedepartment shall have amtgintain on its stasuch subsectiorshall not afiect the application of the limitation in s.
examinersas are necessary to hear and decide disputed @ains102.17(4).
to assist in the é&ctive administration of this chapteiThese  History: 1971 c. 1481973 c. 1501975 c. 1471977 c. 29195, 1979 c. 89278,
examinersshall be attorneys and may be designated as adminisB&e 1981 c. 921983 a. 981985 a. 831987 a. 1791989 a. 641997 a. 381999

> > ) o 42001 a. 372003 a. 144
tive law judges. These examiners may make findings and ordér ross Refeence: See also LIRC and BWD 80.05 Wis. adm. code.

andapprove, revienset aside, modify or confirm stipulations of committee Note, 1971: The intent is to authorize the commission within its abso

settlemenbr compromises of claims for compensation. lute discretion to reopen final orders on the basis of mistake or newly discovered evi
- . S . dencewithin a period of one year from the date of such order where this is found to

(3) A party in interest may petition tlemmission for review e just. It is intended that the commission have authasityrant or deny compensa

of an examinés decision awarding or denying compensatfon tion, including the right to increase or to decrease benefits previously awgBied.
the department or commission receives the petition within 21 da/d=Al

f o i Interlocutoryorders issued by the department in woikepmpensation cases are
afterthe department mailed a copy of the exam@nBndings and | s judicata. \wrsch v DILHR, 46 Wis. 2d 504175 N.W2d 201(1970).

orderto the partys last-known address. The commission Sha{ﬁ)Whenthe department reverses an examméindings and makes independent
dismissa petition which is not timely filed unless thetitioner findings,the latter should be accompanied by a memorandum opinion indinating

i i s only prior consultation with the examiner and review of the record, but a statement
showsprobable goodause that the reason for failure to timely fll%r statements of the reasons for reachingfareifit result or conclusion, particularly

wasbeyond the petition&s control. If no pe{titiqn is filed within  whenthe credibility ofwitnesses is involved. rinsamerica Insurance CoDILHR,
21 days from the date that a copy of the findings or order of thé&Wis. 2d 272195 N.W2d 656(1972).

examineris mailed to the last—-known address of the parties inThe department could properly find no permanent disability in the case of a suc
sfulfusion of vertebrae and still retain jurisdiction to determine future disability

i he findi der shall b idered final unless s
interest,the tindings or order shall be considered final unless ndoctors testified that there might be futurieefs. \érnon County VDILHR,
aside,reversed omodified by the examiner within that time. [f60Wis. 2d 736211 N.w.2d 441(1973).

thefindings or ordeare set aside by the examiner the status shalln a case involving conflicting testimony in which ttepartment reverses an

: M : . examiner’sfindings, fundamental fairness requires a separate statement by the
be the same as prior to the flnd|@$rder set aside. If the find departmenexplaining why it reached its decision, as well as specifically setting forth

ingsor order are reversed or modified by the examiner the time fothe record its consultafion with the examiner witbpect to impressions or conclu
filing a petition commences with the date that notice of rever%gsin regard to the credibility of witnesseSimonton vDILHR, 62 Ws. 2d 1.2,
i

R . . 214N.W.2d 302(1974).
or modification is mailed to the last-known address of the parti ub.(5) is inapplicable if at the original hearing the examiner considered the possi

in interest. The commission shall eithefiraf, reverse, set aside pility of both accidental injury and injury caused by occupational diseasteaied

or modify the findings oorder in whole or in part, or direct thetheapplicant benefits. Murphy DILHR, 63 Ws. 2d 248217 N.W2d 370(1974).

taking of additional evidence.This action shall be based on a An award will be dirmed if it is supported by any credible evidence. When there
. f th . M, areinconsistencies or conflicts in medical testimanis for the department ambt

review of the evidence submitted. the courts to reconcile inconsistencieBheodore Fleisngtnc. v DILHR, 65 Wis.

(4) (a) Unless the liability under €02.35 (3) 102.43 (5) 2d317 222 N.W2d 600(1974).

I e Theauthority granted under sub. (3) to modify the findings of a hearing examiner
102'49 102.57 102'5.8 102'59 102.600r 102.61is specifically doesnot extend to the making of findings and an order on an alternative basis -of liabil
mentionedthe orderfindings or award are deemed not tfeeff ity neither tried by the parties nor ruled on by the examiiétenanother basis of
such liability liability is applicable, the examirisifindings must be set aside and an order directing
. .. L. thetaking of additional testimony entered, directing the examiner to make new find
(b) Within 28 days after a decision of the commissiamasled ingsas to the substituted basis. Joseph Schlitz Brewing. @iLMR, 67 Ws. 2d
to thelast-known address of each party in interest, the commig5 226 N.w2d 492(1975).
sion may on its own motion. set aside the decision for further con Thedismissal of an application that wasither based upon a stipulation or eom
. . ! promisenor entered after a hearing was void. The original application was valid
sideration. thoughmade many years earliekohler Co. vDILHR, 81 Wis. 2d 1, 259 N.w2d

(c) On its own motiorfor reasons it deems §iafent, the com  695(1977).

A : - acin Nedepartment is not required to make specific findings as to a defense to-a work
missionmay set aside any final order or award of the commissigr claim, but it is better practice to either make findings or state why none were

or examiner within one year after the date ofdhder or award, made. Universal Foundry Co.DILHR, 82 Ws. 2d 479263N.W.2d 172(1978).
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Commissiorguidelines, formulated as internal standards of credibility in wsrker dependentdn such mannefor such time and in such amount as
compensatiorcases, are irrelevant égocourts review of the commissianfindings. :
E.F. Brewer Co. vDILHR, 82 Wis. 2d 634264 N.W2d 222(1978). the department by order provides.

A general finding by the department implies all facts necessary to support it. Afistory: 1993 a. 492
finding not explicitly made may be inferred from other properly made findings and
from findings that were not made if there is evidence that would support those fifdD2.20 Judgment on award. If any pal resents a certified
ings. Valadzic v Briggs & Stratton Cor2 Ws. 2d 583286 N.W2d 540(1979). copy of the ag\]/vard to the circuit cou?/t ?O%r?y courtt}ecourt

Sub.(1) (bp) is constitutional. MessnerBriggs & Stratton Corpl20 Wis. 2d 12 . . . . .
353N.V(V.)2((:| Eég(m, App. 1984). 9 " ! shall, without notice, rendejudgment in accordance with the

An employer was penalized for denying a claim that was not “fairly debatablaward. A judgment rendered under this sect&rall have the

(Ct. App. 1987). i . .
Sub.(4) (c) grants the review commission exclusive authority to set aside findiﬁy the court, and Sha"' with "kefett‘ be entered in the JUdgmem

dueto newly discovered evidence. The trial court does not possess that auth @dlien docket.
Hoppv. LIRC, 146 Ws. 2d 172430 N.W2d 359(Ct. App. 1988). History: 1995 a. 2242001 a. 37
‘To show bad faith under sub. (1) (bp) a claimant must show that the employer acteg\ward” under this section meaas award that has become final under s. 102.18
without a reasonablbasis for the delay and with knowledge or a reckless disregagg)). Warren v Link Farms, Inc123 Ws. 2d 485368 N.W2d 688(Ct. App.1985).
of thelack of reasonable basis for the del&orth American Mechanical LIRC,
157 Ws. 2d 801460 N.W2d 835(Ct. App. 1990). e
After the commission makes a final orderd the review period has passed, théLoz'Zl Payment of awards by mun|C|paI|t|es. Whenever

commission’sdecision is final for all purposes. KwaterskLiRC, 158 Ws. 2d 12, an award is made by the departmemtder this chapter or s.
462N.W.2d 534(Ct. App. 1990). 66.197 1981 stats., against any municipalttye person in whose

Sub.(3) does not authorize LIRC to take administrative notice of anyréagew it i : i ; ici
is limited to the record before the hear@gminer Amsoil, Inc. vLIRC, 173 Ws. favorit is made shall file a certified copy thereuth the munici

2d 154 496 N.W2d 150(Ct. App. 1992). pal clerk. Wthin 20 days thereafteunless an appeal is taken,
The commission may not reject a medical opinion absent something in the recstdchclerk shall draw alorder on the municipal treasurer for the
to supportthe rejection; countervailing expert testimony is not required in all caseﬁayment of the award. If upon appeal such awardirsnad in

Leistv. LIRC, 183 Ws. 2d 450515 N.W2d 268(Ct. App. 1994). . L
Issuanceof adefault order under sub. (1) (a) is discretion&ules of civil proce wholeor in part the order for payment shall be drawn within 10

dure do not apply to administrative proceedings. Nothing in the law suggestglaysafter a certified copy of such judgment is filed with the proper
defaultorder must be issued in the absence of excusable negiebaagh VLIRC,  ¢lerk. If more than one payment is provided for in the award or
204Ws. 20 154554 N.W2d 678(CL App. 1996). Jjudgment,orders shalbe drawn as the payments become due. No

Thecommission may naule on and consider issues on appeal that were Rot | . T . . o
gatedandmay not consider evidence not considered by the administrative law judgi@tuterelating to the filing of claims against, and the auditing,

unlessthe parties are allowed tofef rebuttal evidence. Mght v. LIRC,210 Ws.  allowing and payment of claims by municipalities shall agply

2d 29Q 565 N.w2d 221(Ct. App. 1997). . ; .
LIRC's authority under s. 102.17 (1) (a) to control its calender and manage its ing}e payment of an award or JUdgment under this section.

nal affairs necessarily implies the power to deny an applisanttion to withdraw History: 1983 a. 195.6.

anapplication for hearing. An appellanfailure to appear at a hearing after a motion

to withdraw theapplication was denied was grounds for entry of a default judgme -

undersub. (1) (a). Baldwin LIRC, 228 Ws. 2d 601599 N.W2d 8(Ct. App. 1999). 102.22 Penalty for delayed payments; interest. (1) If
LIRC'’s application of sub. (1) (bp) was entitled to great weight deference. Bevelye employer or his or her insurer inexcusabipfays in making

Enterprises.. LIRC, 2002 WI App 23250 Ws. 2d 246640 N.W2d 518 thefirst payment that is due an injured employee for more than 30

To demonstrate bad faith under sub. (1) (Bplaimant must show the absence of, ;
areasonable basis for denying benefits and the defesdartivledge or reckless daysafter the day on which the employee leaves work as a result

disregardof the lack of a reasonable basis for denying the claim. BrowiRe, ~Of an injl_er and if the amount due is _$500 or more pgments
2003WI 142,267 Ws. 2d 31671 N.W2d 279 02-1429 asto which the delay is found shdié increased by 10%. If the

Becausesub. (1) (bp) specifically allows for the imposition of bad faith penaltie, ; ; ; ; ;
on an employer for failure to pay benefits, and because s. 102.23 (5) specific ployeror his or her insurer inexcusably delaysnaking the

directsthe employer to pay benefits pending an appeal when the only issue is i#igt payment that is due an injured employee for more than 14
will pay benefits, an employer may be subject to bad faith penalties under sub. @elysafter the day on which the employee leaves work as a result

Iepcenton o pecen ai o pay bl aceoence it 19229 o an injury the payments as to which tielay is found may be
- — increased by 10%. If the employer or his or her insurer inexcus
102.19 Alien dependents; payments through consular ably delays for any length of time in making any othayment

officers. In case a deceased employee, for whose injury or detitt is due an injured employee, the payments as to which the
compensatioris payable, leaves surviving alien dependentsresidelay is found may be increased by 10%Vhere the delay is

ing outside of th&Jnited States, the duly accredited consulfir of chargeabléo the employer and not the insurer s102.62shall
cerof the country of which such dependents are citizens or si&#plyandthe relative liability of the parties shall be fixed and dis
officer’s designated representative residing within the state shafiargedas therein provided. The department may also order the
exceptas otherwise determined by the departmenthésole rep €mployer or insurance carrier to reimbursegthployee for any
resentativeof the deceased employard dependents in all mat financechages, collection chges or interest/hich the employee
terspertainingto their claims for compensation. The receipt bpaidas a result of the inexcusable delay by the employer or insur
suchofficer or agent of compensation funds and the distributiGficecarrier

thereofshall be made only upon order of the departmentpapd (2) If the sum ordered by the department to be paid ipaidt
mentto such dicer or agent pursuant to any such order shall behendue, that sum shall bear interest at the rate of 10% per year
afull dischage of the benefits or compensation. Such consul@he state isliable for such interest on awards issued against it
officer or such dicer’s representativehall furnish, if required by underthis chapterThe department has jurisdiction to issue award
the department, a bond to be approved bgdhditioned upon the for payment okuch interest at any time within one year of the date
proper application of all moneys received by such person. Befofédts order or upon appeal after final court determination. Such
suchbond is discha@red, such consularfafer or representative interestbecomes due from the date the examénerder becomes
shallfile with the department a verified account of ifeens of his  final or from the date of a decision the labor and industry review

or her receipts and disbursements of such compensation. Scmmmissionwhichever is later

consularofficer orrepresentative shall make interim reports to the (3) If upon petition for review the commissiorfiahs an

departmenas it may require. examiner’sorder interest at the rate of 7% per yearthe amount
History: 1977 c. 29 orderedby theexaminer shall be due for the period beginning on
the 21st day after the date of the examis@rder and ending on
the date paid under the commiss®decision. If upon petition for
Iﬁ‘?dicial review under s102.23the court dfrms the commissios’
decision,interest at the rate of 7% per year on the amount ordered
andhas wholly dependenipon the employee for support a-pery, e examiner shall be due up to the date of the commission’

son, whose dependency is determined as if the emples®e o igion and thereafter interest shall be computed under(2b.
deceased;ompensation payable during the period of the employ yciory. 1977 ¢. 1951979 ¢. 10s.60 (13) 1979 ¢. 2781981 c. 921983 a. 98
ee'sconfinement may be paid to the employee an@thployees  1985a. 831993 a. 81

102.195 Employees confined in institutions; payment
of benefits. In case an employee is adjudged insane or incom
tent,or convicted of a felonyand is confined in a public institution
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Thedepartment can assess the penalty for inexcusable delay in making payment¢3) The record in any case shall be transmitted to the depart

prior to the entry of an ordeiThe question of inexcusable delay is one of law and t it ot ;
courtsare not bound by the departmenfinding as to it. Milwaukee County v %entW'thm 5 days after expiration of the time for appeal from the

DILHR, 48 Wis. 2d 392180 N.W2d 513(1970). orderor judgment of the court, unless appeal shall be takem

Thepenalty under sub. (1) does not bar an action for bad faith for failure to pagachorder or judgment.
claim. Coleman vAmericanUniversal Insurance C86 Ws. 2d 615273 N.w2d

220(1979). (4) Wheneveran award is made against the state the attorney
LIRC’s application of sub. (1) was entitled to great weight deference. Bevegieneralmay bring an action for review thereof in the same manner
Enterprises. LIRC, 2002 WI App 23250 Ws. 2d 246640 N.W2d 518 and upon the same grounds as are provided by(Sle.

(5) Thecommencement of actidor review shall not relieve

102.23 Judicial review. (1) (a) The findings of fact made the employer from paying compensation as directed, veueh

by the commission acting within its powers shall, in the abseng&ion involves only the question of liability as between the

of fraud, be_ cor_lclu5|_ve. The order or awgrdntlng_or denying employerand one or more insurance companies or as between
compensationeither interlocutory or final, whether judgment ha%everalinsurance companies

beenrendered on it or nots subject to review only as provided N

in this section and not under @27 or 5.801.02 Within 30 days __(6) If the commissioss' order or award depends on any fact
afterthe date ofin order or award made by the commission eithfqund by the commission, the court shall not substitute its-judg
originally or after the filing of a petitiofor review with the depart mentfor that of the commission as to the weight or credibility of
mentunder s102.18any party aggrieved thereby may by servingw. evidence on any finding of fact. The commay howevey set

a complaint as provided in pab) and filing the summons and @Sidethe commissios order or award and remand the cadteo
complaintwith the clerk of the circuit coutommence, in circuit COMmMissionif the commissiors orderor award depends on any
court, an actioragainst the commission for the review of the orgdpaterialand controverted finding of fathat is not supported by

or award, in which action the adverse party shall also be mad®’ Idt'brle_algg 3sukl)§(t)i1§7téal i\)/égencg. Order73 Ws. 24 i (1976)1977
defendant.If the circuit court is satisfied that a party in interest hassq'1977 ¢. 185650, 135 1977 ¢, 195272, 447 Sup. CL. Order83 Ws. 2d ii

beenprejudicedbecause of an exceptional delay in the receipt @b78);1979 c.278 1981 c. 393.252 1983 a. 98122,538 1985 a. 831997 a. 187
acopy of anyfinding or orderit may extend the time in which an2001a. 37

. . Judicial Council Committee’s Note, 1976The procedure for initiating a petition
actionmay be commenced by an additional 30 dayse proceed for judicial review under ch. 102 is governed by the provisions of s. 102.23 rather than

ingsshall be in the circuit court of the county where the pldintifhe provisions for initiating a civil action under’s. 801.02. [Re Ordectfe Jan. 1,
residesgexcept that if the plainfiis a state agencyhe proceed 19771 ,
ings shall be in the circuit court of the county where the defendg%ﬁhe‘cad that a party appealing from a DILHR order as to unemployment com

: . . . . . satiorlabeled his petition “unde227.15” [now 227.52], is immaterial since the
resides. The proceedings may be brought in any circuit court if @ltcuit court had subject matter jurisdiction. An answer by the department that s.

partiesstipulate and that court agrees. 227.15[now 227.52] gave no jurisdiction amounted to an appearance, and the depart
. . X mentcould not later claim that the court had no personal jurisdiction because the
(b) !n such an action a complaint shall be $erV9d With appellanthad not served summons and complaint. LeesDILHR, 49 Wis. 2d 497
authenticateatopy of the summons. The complaint need not B82N.W.2d 245(1971).

£ i P H finding of fact, whether ultimate or evidentiaiy still in itsessential nature a
verified, but shall state the grounds upon which a review is SOUgflg t, whereas @onclusion of law accepts those facts, and by judicial reasoning results

S_erViceUpon a Com_miSSione_r or agent aUthOfized byctimemis from the application of rules or concepts of law to those facts whether undisputed or
sionto accept service constitutes complete service on all parties, Kress Packing Co. Kottwitz, 61 Ws. 2d 175212 N.W2d 97(1973).

but there shall be left with the person so served as many COpiG? Afchallenge to the constitutionality sdib. (1) was not sustained since it is manifest
. rom the statute that the legislature intended to have the department be the real party
the summons and complalnt as there are defendants, and the GRIiRterest and not a mere nominal partfunter v DILHR, 64 Ws. 2d 97 218

missionshall mail one copy to each other defendant. N.W.2d 314 (1974).

icai i ithi henthe claimant timely appealed an adverse woéskesmpensation decision in
(C) The commission shall serve its answer within 45 days al }c‘)\{jfaith, but erroneously captioned the appeal, the trial court abused its discretion

the service of the complaint, and, within the like time, the advengiismissing the actionCruz v DILHR, 81 Wis. 2d 442260 N.W2d 692(1978).
party may serve an answer to the complaint, which answey mayan employer whose unemployment compensation acdeurtt afected by the
by way of counterclaim or cross complaint, ask for the review gFmmission'sdetermination has no standing to seek judicial reviéarnwell Per
thye or():iler or award referretb in the c%m laint. with the samesonnelAssouates.vDILHR, 92 Wis. 2d 53284 N.W2d 706(Ct. App. 1979).

. p o An agencys mixed conclusions of law and findingsfatt may be analyzed by
effect as if the party had commencedeparateaction for the using2 methods: 1) the analytical method of separating law from fact; or @t
review thereof. cal or policymethod that avoids law and fact labels and searches for a rational basis

L. for theagencys decision. United &Yy of Greater Milwaukee WILHR, 105 Wis. 2d
(d) The commission shall make return to the court of all docui7, 313 N.W2d 858(Ct. App. 1981).

mentsand papers on file in the mattall testimony that has been A failure to properly serve the commissjmrsuant to sub. (1) (b) results in a juris
taken,and the commissio&’order findings and award. Such dictional defect rather than a mere technical er@omez vLIRC, 153 Wis. 2d 686

L : : . 451 N.W.2d 475(Ct. App. 1989).
returnof the commission when filed in thudfice of the clerk of Discretionaryreversal is not applicable to judicial review of LIRC orders under ch.

the circuit court shall, with the papers specified in889.15  102. There isno power to reopen a matter that has been fully determined under ch.
constitutea judgment roll in the action; and it shall not be neceéoz-h"‘{vate’s"('jv LIRC, 1rt5yg WZ- 2d jkl)zv( i‘)ﬁ(zad N.w2d %34‘(3‘31 ﬁfﬁhlé)i%)é "

. : ois an “adverse party” under sub. igcussed. Bran , s.
saryto have a transcript approved. The action may thereuponzg\é(za 480 N.W2d 673(1992), Miller Brewing Co. MLIRC, 173 Ws. 2d 700495
broughton for hearing before the court upon the record by amyw.2d660(1993).

partyon 10 days’ notice to the other; subject, howeaesthe pre A LIRC decision is to be upheld unless it directly contravenes the wordsstéithe

i : : f e,is clearly contrary to legislative intent, or is otherwise without a rational basis.
visionsof law for a change of the place of trial or the calling in dﬁisconsinEI):actric Power C%..\LIRC, 226 Ws. 2d 778595 N.W2d 23(1999).

anotherjudge. An appeal under s. 102.16 (2m) (e) of a department determination may be served
; . ; ersub. (1) (b) on the department or the commissidoDonnough vDepartment
(e) Upon such hearing, the court may confirm or set aside s rkforce Developmeng27 Ws. 2d 271595 N.W2d 686(1999).

orderor award; and any judgment which may theretofore haveunders. 102.23 (1) (a), judicial review @vailable only from an order or award
beenrendered thereon; but the same shall baside only upon granting ordenyingcompensation. Judicial review by common law certiorari was
the followi ds: not available for a claim that LIRC failed to act within the statutory time limitations
erollowing grounds: undersub. (4), which would be subject to judicial review of any subsequentarder
1. That the commission acted without or in exassts pow  awardgranting or denying compensation in that casielalw. LIRC, 2002 W1 72,
253Wis. 2d 426645 N.w2d 870
The plaintiff complied with the requirement of sub. (1) that every adverse party be
2. That the order or award was procured by fraud. madea defendant by naming the defendsiriSurer in the caption of the summons
. .. and complaint, which were timely filed and served even thougimsiieer was not
3. That the findings of fact by the commission do not supp@hentionedn the complaing body Selaiden vColumbia Hospital, 2002 WI App 99,
the order or award. 253Wis. 2d 553644 N.w2d 690
. . . Sub.(5) requires an employer to make payment diisabled employee pending
(2) Uponthe trial of any such action the court shall disregakghpealr a date of injury defense &m occupational disease case when the emysoyer
any |rregular|ty orerror of the commission or the departmeﬂtablllty is not disputedn appeal and the only question is who will pay benefits.

iy . : Boscov. LIRC, 2004 WI 77, _ W&.2d __ 681 N.W2d 157 03-0662
unlessitis made to dirmatively appeathat the plaintffwas dam Becauses. 102.18 (1) (bp) specifically allows for the imposition of bad faith penal

agedthereby tieson an employer for failure to pay benefits and because sub. (5) specifically directs

ers.
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theemployer to pay benefits pending an appeal when the only issue is who will gffy the amount at which such claim is compromised or of the
benefits, an employer may be subject to bad faith penalties urid.$8 (1) (bp), P imitati
independentrom its insurerwhen it fails to pay benefita accordance with sub. (5). amountawarded, adJUd.QEd or collected. The Ilmltat,lon dees
Boscov. LIRC, 2004 WI 77, ___ . 2d ___ $81 N.W2d 157 03-0662 shallapply to the combined clges of attorneys, solicitors, repre
Judicial review of workmes'compensation cases. Haferman, 1973 WLR 576sentativesand adjustersvho knowingly combine their fefrts
towardthe enforcement or collection of any compensation claim.

102.24 Remanding record. (1) Upon the setting aside of  (3) (a) Except as provided in pgb), compensation exceed
any order or award, the court may recommit the controvansy ing'$100 in favor of any claimant shall be made payabkntb
remandthe record in the case to the commission for further hegjg|ivereddirectly to the claimant in person.

ing or proceedings, or it may enter the projelgment upon the (b) 1. Thedepartment may upon application of any interested

findings of the commission, ake nature of the case shall deman Ertyand subject to suk2) fix the fee of the claimargattorney

An abstract of the judgment entered by the trial court upon t : S .
. : representative and provide in the award for that fee to be paid
review of any order or award shall be made by the clerk of circ ectly to the attorney or representative.

courtupon the judgment and lien docket entry of any judgme . . .
which may have been rendered upon the order or awamh- T, 2- At the request of the claimant medical expense, witness
scriptsof the abstract may be obtained for like entry upon the judg€Sand other chgesassociated with the claim may be ordered
mentand lien dockets of the courts of other counties. aid out of the amount awarded.

(2) After the commencemenf an action to review any award 3+ 1he claimant may request the insurer or self-insured
of the commission the parties may have the record remandecﬁﬂg"oyertoh pay any cor_nperlwatlon that is due the claimant by
the court for such time and under such condition as they may pfgPOsitingthe payment directly into an account maintainethiy
vide, for thepurpose of having the department act upon the-qu imantat a financial institution. If the insurer or self-insured
tion of approving or disapproving any settlementompromise €Mployer agrees to theequest, the insurer or self-insured
thatthe parties may desire to have so approved. If approved §faPloyermay deposit the payment by direct deposit, electronic
actionshall be at an end and judgment may be entered tapon fundstransfey or any other money transfer technique apprdwed
approvalas upon an award. If not approvedrbeord shall forth  the department. The claimant may revoke a request under this
with be returned to the circuit court and the action shall procegiPdivisionat any time by providing appropriate written notice to
asif no remand had been made. theinsurer or self-insured employer

History: 1975 c. 1471977 c. 291979 c. 2781995 a. 224 (c) Payment according to the directions of the award shall pro

tectthe employer and the employ®iinsurer or the uninsured
102.25 Appeal from judgment on award. (1) Any party employersfund if applicable, from any claim of attornsyien.
aggrievedby a judgment entered upon tteyiew of any order or  (4) The chaging or receiving of any fee in violation of this
awardmay appeal therefrom within the time period specified sectionshall be unlawful, and the attorney or other person guilty
5.808.04 (1) A trial court shall not require the commission or anyhereofshall forfeit double the amount retained by the attorney or
party to the action to execute, serve or file an undertallimder  otherperson, the same to be collected by the state in an action in
5.808.070r to serve, or secure approval of, a transcript of the notsbt,upon complaint of the department. Out of the sum recovered
of thestenographic reporter or the tape of the recording machigige court shall direct payment to the injured party of the amount
Thestate is a party aggrieved under this subsection if a judgmenthe overchage.
is entered upon the review confirming any order or award againstistory: 1971 c. 1481975 c. 14%.54; 1975 c. 1991977 c. 291979 c. 2781985
it. Atany time before the case is set down for hearing in the coﬂ%& 1983 af 641993 a. 4?043)2\/&39;06432\2/31993 a. 92301 a.37
¢ ross rereence:. see also . IS. adm. code.

of appeals or the supreme court, the partles may havedbd The only fee authorized to be paid to atigrk of court under sub. (1) is the fee
remandedy the court tdhe department in the same manner anggers. 814.61 (5), when applicabl@6 Atty. Gen. 148
for the same purposes as provided for remanding from the circuit
courtto the department under192.24 (2) 102.27 Claims and awards protected; exceptions.

(2) It shall be the duty dthe clerk of any court rendering a(1) Exceptas providedn sub.(2), no claim for compensation
decisionaffecting an award of the commission to promptly- furshallbe assignable, but this provision shall négetfthe survival
nishthe commission with a copy of such decision withoutgdar thereof;nor shall any claim for compensation, or compensation

History: 1971 c. 148Sup. Ct. Orde67 Wis. 2d 585774 (1975)1977 c. 29187, awarded,or paid, be taken for the debts of the party entitled
195 418 1979 c. 2781983 a. 219 thereto

Judicial Council Note, 1983:Sub. (1) is amended to replace the appeal deadline ) . . L.
of 30 days after service of notice of entry of judgment or award by the standard time(2) (&) A benefit under this chapter &ssignable under s.

specifiedin s. 808.04 (1), stats., for greater uniformiffhe subsection is further
a?nendedo eliminate 'Eht)e superﬂuoug provisions fortgglendaring and hearing tg%%gél;a)(i)r%zoé)lz (14) (6)767.23 (1) (L) 767.25 (4m) (chr

appeal. [Bill 151-S]
A court order setting aside an administrativéer and remanding the case tothe  (b) If a governmental unjtrovides public assistance under ch.
administrative agency disposed of the entire matter in litigation andpyeslable i i i
asof right. Bearns vBILHR, 102 Ws. 2d 70306 N.W2d 25(1981). 49to pay medical costs or living expenses related to a claim under
this chapterthe employer or insurance carrier owing compensa

102.26 Fees and costs. (1) No fees may be chged bythe tion shall reimburse that governmental unit any compensation
clerk of any circuit court forthe performance of any SerViceawardeobr paid if the governmental unit has given the parties to

requiredby this chapterexcept for the entrpf judgments and the claimwritten notice stating that it provided the assistance and
certified transcripts of judgments. In proceedings to review EICOSt of %he_ﬂ?ssiitance prc:vufjed. . I?elmbtjhrsement shall elqual
orderor award, costs as between the parties shall be in the-discp& '€SSer of either the amount of assistance the governrertta

tion of the court, but no costs may be taxed against the comnijg2Videdor two—thirds of the amount of ttewvard or payment
sion. remainingafter deduction of attorney feasd any other fees or

2) Unl ious thorized by the d " £ costschageable under ci02 The department shall comply with
(2) Unlesspreviously authorized by the department,fee this paragraph when making payments und&.0g.81
may be chaged or received for the enforcement or collection of oy 1981 ¢. 20391 1983 a. 27192 1985 a. 831989 a. 641993 a, 481

any claim for compensation, nor may any contract therbfor 1997a. 191237 1999 a. 9

enforceablevhere such fee, inclusive of all taxable attorney fees

paid or agreed tdoe paid for such enforcement or collection102.28 Preference of claims; worker 's compensation
exceed20% of the amount athich such claim is compromisedinsurance. (1) PRerFerReNce. The wholeclaim for compensa

or of the amount awarded, adjudged or collected, except thation for the injury or death of any employee or @ward or judg
caseof admitted liability where there i®0 dispute as to amountmentthereon, and anglaim for unpaid compensation insurance
of compensation due and in which no hearing or appeal is-neqaemiums are entitled to preference in bankruptcy or insolvency
sary,the fee chayed shall not exceed 10Btit not to exceed $100, proceedingss is givercreditors’ actions except as denied or-lim
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ited by any law of this state or Iye federal bankruptcy act, butAn application for exemption under this paragraph shall include
this section shall not impair the liesf any judgment entered uponall of the following:
anyaward. 1. A written waiver by the employee,df the employee is a

(2) REQUIREDINSURANCE;EXCEPTIONS. (&) Duty to insue pay  minor, by the employeand his or her parent or guardian of all
ment for compensation. Unless exempted by the departmentompensatiomnder this chapter other than the alternative bene
underpat (b) or sub(3), every employefas described in $02.04 fits provided under paf(c).

(1), shall insure payment for that compensation iniresurer 2. Anafiidavit by the employee pif the employee is a minor
authorizedo do business in thitate. A joint venture may electpy the employee and his or her parent or guardian statinghthat
to be an employer under this chapied obtain insurance for pay employeeis amember of a recognized religious sect and that, as
mentof compensation. If a joint ventutBat is subject to this g resyit of the employeg'adherence to thestablished tenets or
chapteronly because the joint venture elected to be an employgichingsof the religious sect, the employeecisnscientiously
under this chapter is dissolved and cancels or terminates its ¢fosedo accepting the benefits of any public or priviagur
tract for the insurance of compensation undes chapterthat = ancethat makepayments in the event of death, disahilitd age
joint venture is deemed to havéegfiedwithdrawal, which shall or retirement, or that makes payments toward the cost of er pro
beeffective on the day after the contract is canceled or terminatg@jesmedical care, including any benefits provided under the fed
(b) Exemption fom duty to insw&. The department may granteral social security ac2 USC 301to 13971
a written order of exemption to an employer who shows itsfinan 3. An afidavit by anauthorized representative of the religious
cial ability to pay the amount of compensation, agrees to repgglctto which the employee belongs stating that the religseas
faithfully all compensable injuries and agrees to comply with thigsa long-standing history of providing its members Wkeoome
chapterand the rules ahe department. The department may cojependentn the support of the religious sect as a result of work—
dition the granting of an exemption upon the emplay&rmish  re|atedinjuries, and the dependents of those members, with-a stan
ing of satisfactory security tguarantee payment of all claimsqgard of living and medical treatment that are reasonable when
undercompensation. The department may require that bonds:@fmparedo the general standard of living and medtoaatment
other personal guarantees be enforceable against sureties inf§a@nembers of the religious sect.
samemanner as an award may be enforced. The department may, an agreement signed by an authorized representative of the
from time to time require proof dinancial ability of the employer \oiqiqssect to which the employee belonggtovide the finan
to pay compensation. Argxemption shall be void if the applica 51" nd medical assistance describedtihd 3. to the employee
tion for it contains a financial statement which is false in any-matg. o the employes’ dependents if the employee sustains an

rial respect. An employer who files an application containing;gy v’ \hich, but for the waiver under subd., the employer
falsefinancial statement remaissibject to para). The depart wouid be Iialcy)le for under 202.03 '

mentmay promulgate rules establishing an amount to bgebtar
?nﬁzall?gﬁloi%?“tcc? nééorcﬁgg?pttéoré%rgg;ggs tﬂzrta%gs\\?eh gggﬁ?r}he erarFment determines that all of the following conditions
exemptecunder this paragraph. aresatisfied: _ _ _

(c) Revocation of exemptioriThe department, after seeking . 1: The employee has waived all compensation under this
the advice of the self-insurers council, may revoke an exemptish@pterother than the alternative benefits provided undel@ar
grantedto an employer under pgb), upon giving the employer 2. The employee is a member of a religious sect whose estab
10 days’ written notice, if the department finds that the employefishedtenets or teachings oppose acceptingieefits of insur
financial condition is inadequate to pay its employees’ claims fanceas described in pa@) 2.and thatas a result of adherence
compensatiorthat the employer has received an excessive nut@ those tenets or teachings, the employee conscientiously
ber of claims for compensaticor that the employer has failed toopposesaccepting those benefits.
dischargefaithfully its obligations according to the agreement 3. The religious sect to which the employee belongsahas
containedin the application for exemptioniThe employer may long-establishedistory of providing its members who become
within 10 days after receipt of the notice of revocation, requestdependenbn the religious sect as a result of work-related injuries,
writing a review of the revocation lijie secretary or the seere andthe dependents of those members, with a standdidraf
tary’s designee and the secretary or the secrstdagigneshall andmedical treatment that are reasonable wdwmpared to the
review the revocation within 30 days after receipt of the requegéneral standard of living and medical treatment for mentdders
for review If the employer is aggrieved by the determination ahe religious sect.In determining whether the religious sect has
the secretary or the secretagylesignee, the employer magthin  a long—standing history oproviding the financial and medical
10 days after receipt of noticef that determination, request aassistanceescribed in this subdivision, the department shall pre
hearingunder s102.17 If the secretary or the secretargesig sumethat a 25—-year history of providing that financial and medi
needetermines that the emploj@exemptiorshould be revoked, cal assistance is long—standing for purposes of this subdivision.
the employer shall obtain insurance coverage as requinddr 4 The religious sect to which the employee belongs has
par.(a) immediately upon receipt of notice of that determinatioggreedto provide the financial and medical assistance described
and, notwithstanding the pendency of proceedings ursfer 5 'subd.3.tothe employee and to the dependents of the employee
102.17t0 102.25 shall keep that coverage in force until anothef the employee sustains an injury that, but for the waiver under
exemptionunder par(b) is granted. par.(a) 1, the employer would be liable for unden62.03

(d) Effect of Insuring Wlth unauthorized ingur An employer (C) An emp|oyee who has Signed a waiver under(ahﬂ__and
who procures an exemption under .pd@) and thereafter enters an affidavit under par(a) 2, who sustains an injury that, but for
into any agreement for excess insurance covendtiean insurer  thatwaiver, the employer would be liabfer under s102.03 who
not authorized to do business in this state shall report that-agrgghe time of the injury was a member of a religious sect whose
mentto the department immediatelfhe placing of such cover authorizedrepresentative has filed arfidévit under par(a) 3.
ageshall not by itselbe grounds for revocation of the exemptiongndan agreement under pé@) 4.and who as a result of the injury

(3) PrROVISION OF ALTERNATIVE BENEFITS. (&) An employer becomes dependent on the religious sect for financiatreulical
may file with the department an application for exempfimm assistancegr the employes’ dependent, may requeshearing
the duty to pay compensation under this chapter with respectunders.102.17 (1)to determine if the religious sect has provided
any employee whaigns the waiver described in suftdand the theemployee and his or her dependents with a standard of living
affidavit described in sub. if an authorized representative ofandmedical treatment that are reasonable wéwmmpared to the
thereligious sect tavhich the employee belongs signs thiedaf  general standard of living and medical treatment for mendjers
vit specified in subd3. and the agreement described in subd. thereligious sect. If, after hearing, the department deterrttia¢s

(b) The department shall approve an application undefg)ar
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thereligious sect has not provided that standard of living or-medisum equal to that assessed against each of the other such exempt
cal treatment, or both, the department may diukereligious sect employersupon the issuance af initial order The order shall
to provide alternative benefits to that employee or hiher providefor a sumsuficient to secure estimated payments of the
dependentor both, in an amount that is reasonabider the cir  insolventexempt employer due for the period up to the date of the
cumstancedyut not in excess of the benefits that the employee aderand for one year following the date of the order and to pay
dependentcould have received under this chapter but for thhe estimated cost of insurance carrier or insurance serngee or
waiver under par(a) 1. nizationservices undgpar (c). Payments ordered to be made to
(d) The department shall provide a form for the application i€ fund shall be paid to the department within 30 days. If-addi
exemptionof an employer under pag) (intro.) the waiver and tional moneys are requiredurther assessments shall be made
affidavit of an employee under p#a) 1.and2., theaffidavit of ~basedon orders of the department with assessment prorated on the
areligious sect under par) 3.and the agreement of a religiougdasisof the gross payroll for this state of the exempt employer
sectunder par(a) 4. A properly completed form is prima faciereportedto the department for the previous calendar year for

evidenceof satisfaction of the conditions under.f&) as to the unemploymentnsurance purposes under ¢08. If the exempt
matter contained in the form. employeris not coveredinder ch108, then the department shall

(4) CLOSUREORDER. () When the department discovers aﬂeterminethe comparable gross payroll for the exeempployer
uninsuredemploye the department may order the employer t§ P&yment of anyassessment made under this subsection is not
ceaseoperations until the employer complies with s madewithin 30days of the order of the department, the attorney

(b) If the department believes thatemployer may be ém uRin generalmay appear on behalf of the state to collect the assessment.

suredemployer the department shall notify the employerttud (c) The department may retain an insurance carrier or-insur
alleged violation of su{2) and thepossibility of closure under 2NC€serviceorganization to process, investigate and pay valid
this subsection. The employer may request and shall receivel@ms. The chage for such service shall be paid from the fund
hearingunder s102.170n the matter if the employer applies fo2SProvided under patb).

ahearing within 10 days after the notice of the alleged violation (8) SELF-INSURED EMPLOYERSLIABILITY FUND. The moneys

is served. paidinto the state treasury under S(t), together with all accrued

(c) After a hearing under p4b), or without a hearing if one interest, shall constitute the “self-insured employers liability

is not requested, the department may issue an order to an empl (ST e 1073 ¢ 150Sup. Ct. Ordefs7 Wis. 2d 585774 (L975)1975 . 145s
H - H H H I . . up. . S. . .
to cease operations orfiading that the employer is an uninsured,3 g, 19y75 c. 1981977 c. 5951981 C 921983 a, 981085 a 831987 a. 1791989
employer. a.64 1991 a. 851993 a. 811995 a. 17; 1997 a. 3839; 2003 a. 33
(d) The department of justice may bring an action inast 258 FEEE, Pee ® o0 o o s o employer o provide
of competent ]uflSdICtIPI‘iOI’ an injunction or _Other remedy to coverageor everyemployee in all possible e'mployment situations. Substantial com
enforcethe departmerg’order to cease operatiansder par(c).  pliancewith sub. (2) (a) is not siidient. This provision does not violate due process.
(5) EMPLOYER'SLIABILITY. If compensation is awarded under>2te"- Koch.195 Ws. 2d 801537 N.W2d 39(Ct. App. 1995)94-1230
this chapteragainst any employer who at the time ofdbkeident . _ . .
plerag y empioy © d102.29 Third party liability . (1) The making ofa claim for

hasnot complied with sul{2), such employer shall not be entitle ; . I = e f
asto such award or any judgment entered thereon, to any of aggpensatl?jmgzﬂnsé an en|1p oyerhor”cortrgpgniathnhms#rﬁr or
exemptionsof property from seizure and sale on executio |r|11ury orh eat ? n emp oyee]s all notfatt the rig t%t e
allowedin ss.815.18t0815.21 If such employer is a corporation,emp oyeethe employes personal representative, or other per

the officers and directors thereof shall be individually and jointl Otnoertngtlggné? gﬁ'ngtﬁg}'og’rfo f@raskl?cﬁl?rmrorngclena{{ar:nhag:eair?g(f)tgr
and severally liable for any portion of any such judgment as }%ferred%o as a 3¥d ar Pno)r/ shall the n{akyn m:laa'm'b an
returnedunsatisfied after execution against the corporation. rd party; Ing yany
suchperson against a 3rd party for damages by reason of an injury
(6) RePORTS BY EMPLOYER. ~Every employer shall upon 4 which ss102.03to 102.64are applicable, or the adjustment of
requesbf the department report to it the number of employees

X : such claim, déct the right of the injured employee or the
the nature of their work and also the name of the insuraooe employee’'sdependents to recover compensation. deloyer
pany with whom the employer has insured liability under thig,,

o g compensation insurer who shall have paid obigyated to pay
chapterand the numbeand date of expiration of such polidyait 5 |ayfuylclaim under this chapter shall have the same right to make
ure to furnish such report within 10 dajfem the making of a

e h . c - claim or maintain an action in tort against any other party for such
requestby certified mail shall constitute presumptive eviden

) L o2 GRjury or death. If the department pays or is obligated to pay a
thatthe delinquent employer is violating siB). claim under s102.81 (1) the department shall also have the right

(7) INSOLVENT EMPLOYERS;ASSESSMENTS. () If an employer to maintain an action in tort against any other party for the employ
whois currently or was formerly exempted by writteder of the ee'sinjury or death. Howeveeach shall give tthe other reasen
departmentinder sub(2) is unable to pay an award, judgment issblenotice and opportunity to join in the making of such claim or
rendered in accordance with1€2.20againsthat employerand  theinstituting of an action and tme represented by counsel. If a
executionis levied and returned unsatisfied in whole opémt, party entitied to notice cannot be found, the departnsbatl
paymentsfor the employes liability shall be made from the fund becomethe agent of such party for the giving of a notite
establishedunder sub(8). If a currently or formerly exempted required in this subsection aride notice, when given to the
employerfiles for bankruptcy and not less than 60 days #fi@ department,shall include an &flavit setting forth the facts,
filing the department has reason to believe that compensation Padluding the steps taken to locate such papch shall havan
mentsdue are not being paid, tdepartment in its discretion mayegqualvoice in the prosecution of said claim, and any disputes aris
make payment for the employer liability from the fund estab ing shall be passedpon by the court before whom the case is
lishedunder sub(8). The secretary of administration Sha”-prOpending,and if no action is pending, then by a court of record or
ceedto recover such payments from the employer or the emplay the department. If notice is given as provided in this subsec
er’s receiver or trustee in bankruptcgnd may commence antion, the liability of the tort—feasor shall be determined aaltto
actionor proceeding or file a claim therefdfhe attorney general partieshaving a right to make claim, and irrespective of whether
shall appear on behalf of the secretary of administration in agy not all parties join in prosecuting such claim, the proceeds of
suchactionor proceeding. All moneys recovered in any sucychclaimshall be divided as follows: After deducting the reason
actionor proceeding shall be paid into the fund established undgjle cost of collection, one-third of the remainder shall in any
sub.(8). eventbe paid to the injured employee or the emplaypetsonal

(b) Each employer exempted by written order of the deparepresentativer other person entitleid bring action. Out of the
mentunder sub(2) shall pay into the fund established by 8p. balanceremaining, the employeinsurance carrieor, if applica
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ble, uninsured employers fund shall be reimbursed for alt paynders.102.077as an employee of the school district or private
mentsmade by it, or which it may be obligated to make in thechoolfor purposes of this chapter and who ma&edaim for
future,under this chapteexcept that it shall not be reimbursed focompensatiomnder this chapter may make a claim or maintain an
any payments of increased compensation made or to be mad#onin tort against the employer that provided work training
unders. 102.18 (1) (bp)102.22 102.35 (3) 102.570r 102.6Q0  or work experience from which the claim arose.

Any balance remaining shall be paid to the employee or the(gm) No participantin a community service job under s.
employee’spersonal representative or other person entitted 49.147(4) or a transitional placement under$.147 (5)who,
bring action. If both the employee or tamployees personal rep  unders.49.147 (4) (cpr (5) (c), is provided workés compensa
resentativeor other person entitletb bring action, and the tion coverageny a Wsconsin works agencys defined under s.
employer,compensation insurer department, join in the press 49.001 (9) and who makes a claim for compensation under this
ing of said claim and are representeddoyinsel, the attorneys’ chaptenmay make a claim or maintain an action in tort agairest
feesallowed as a part of the cosibcollection shall be, unless employerwho provided the community service job or transitional
otherwise agreed upon, divided between such attornags placemenfrom which the claim arose.

directedby the court or by the departmedt.settlement of any 3rd (8r) No participant in dood stamp employment and training

party claim shall be void unless said settlement and the distri ogramunder s49.13who, under s49.13 (2) (d) is provided
tion of the proceeds thereof is approved by the court before whdfgrker's compensation CO\}erage by the departmebiyar Ws-

theaction is pending and if no action is pending, then by a codfnsin works agencys defined in 949.001 (9) and who makes
of record or by the department. aclaim forcompensation under this chapter may make a claim or
(2) In the case of liability of themployer or insurer to make maintainan action in tort againstie employer who provided the
paymentinto the state treasury underl€2.490r 102.59 if the employmentand training from which the claim arose.
injury or death was due to the actionable act, neglect or default of(g) No participant in a work experience component of a job
athl_rd party the.employer or insurer shall have a r}ght of aCt'OBpportunitiesand basic skills program who, unde#8.193 (6)
against such thirgartyto recover the sum so paid into the statg,) 1997 stats., was considered to be an employee of the agency
treasury,whlch rlght may be enforced either by. joining in theadministeringhatprogram, or who, under 49.193 (6) (3)1997
actionmentioned in sul{1), or by independent actiorContribu g ts.was provided workés compensation coverage by the-per
tory negligence of the employee because of whose injury or d administering thework experience component, and who
suchpayment was made shall bar recovestith negligence was makesa claim for compensation undeis chapter may make a
greaterthan the negligence tfie person against whom recovery|aim or maintain an action in tort against the employer whe pro
is sought, and the recovery allowed the employer or insurer sRigded the work experience from which the claim arose. This sub
bediminished in proportion to the amount of negligence attributdaction does not apply to injuries occurring after Febru
ble to such injured or deceased employee. Any action brougm, 28, 1998.

under this subsection maypon order of the court, be consoli  fistory: 1975 c. 147%s.24,54; 1977 c. 1951979 ¢. 323.33, 1081 ¢. 921985

datedand tried together with any action brought under €lijb.  a.83s.44 1985 a. 332.253 1987 a. 1791989 a. 641995 a. 17, 289, 1997 a. 38
(3) Nothingin this chapter shall prevent an employee fron11999a' 914 2001 a. 1637, 2003 a. 144
9 p p ploy NOTE: See caseannotated under 102.03 as to the right to bring a 3rd—party

taking the compensation that the employee may be entitled s{@on against a coemployee.
underthis chapter and also maintaining a cagtion against any  In a 3rd-party action under s. 102.29, safe place liability under s.11€dnhot

physician,chiropractor psychologist, dentist, physiciassistant, beimposed on dicers or employees of the employérheir liability must be based
advancecpractice nurse prescribar podiatrist for malpractice. (1g75) law negligence. - PitrowskiTaylor, 55 Ws. 2d 615201 N.W2d 52

(4) If the employer and the 3rd parye insured by the same Membersof a partnership are employers of the employees of the partnership. An

; i employeecannot bring a 3rd—party action against a member of the employing part
Insurer, or by the insurers who are under common COI’Iﬂ'[H, ership. Candler vHardware Dealers Mutual Insurance G@.Ws. 2d 85 203

employer’sinsurer shalpromptly notify the parties in interest andR],W_Zd 659(1973).
thedepartment. If the employer has assumed the liabilitiiedf  Liability of a corporate diter in a 3rd-party action must derive framts done in

3rd party it shall give similar notice, in default of which any settletshcehicgf:‘giltyv\?sf %%einzpl'%%ef\l not, P lcé’;gg’faﬁﬁ@f and supervisor Kruse v

men.tWIth an In]urEd employee or beneﬁmary is void. .Thls.'SUb Sub.(1) provides attorney fees are to be allowed as “costs of collection” and, unless

sectiondoes not prevent the employer or compensation insutgferwiseagreed upon, are to be divided between the attorneys for both the employee

from sharing in the proceeds of any Jrarty claim or action, as ggg:gelggg‘rﬁﬁ{g)f%iggfz{‘,\‘"iserz’éu%%ﬁéONCS\L/jznddlrgeg(ﬁlogni4)D edridartiord Acct

set forth In, SUb(l)' . . . . Thewords “action commenced by the injured employee” in sub. (5) also encom
(5) An insurer subject to suk4) which fails to comply with passthebringing of wrongful death and survival actions. Ortmadensen & John

the notice provision of that subsection and whialis to com ~ Son.Inc.66 Ws. 2d 508225 N.w2d 635(1975).

: i The6-year limitation on 3rd—party actions for wrongful death provided in sub. (5)
mencea 3rd party action, within the 3 years allowed tﬁ%'54 doesnot deny 3rd—party defendants equal protection although other wrategfi

may not plead that 893.54is a bar in any action commenced byiefendantsre subject fo the s. 893.205 (2) 3-year limitation. Ortmdansorg:
theinjured employee under this section againstsamh 3rd party Johnson, Inc66 Ws. 2d 508225 N.w2d 635 (1975).

imi ; Theextra—hazardous activity exception did not apply to an employee of a general
subsequerto 3 years from the date of injulyut prior to 6 years contractowhowas injured while doing routine work in a nuclear power plant. Snider

from such date of injuryAny recovery in such an actioniisiited v, Northern States Power C&i Ws. 2d 224260 N.W2d 260(1975).
to the insured liability othe 3rd party In any such action com A “business pursuit” exclusion in a defendant coemplsyeemeownés policy
menceday the injured employee subsequent to the 3_year periqg not ofend public policy. Bertler v Employers Insurance of AMsau86 Wis. 2d

. . h b 271 N.W2d 603(1978).
theinsurer of the employer shall forfeit all right to participate Thatsub. (2) denies 3rd—party tort—feasors the right to a contribution action against

such action as a complainant and to recover any payments masgligent employewho was substantially more at fault does not render the statute
under this chapter unconstitutional.Mulder v Acme-Cleveland Cor@5 Wis. 2d 173290 N.w2d 276
(1980).

(6) No employee_ of a temporary hel_p agency Who make_s Theright to share in a jury award was not dependent on participation in the pro
claim for compensation may make a claim or maintain an actiserutionof the underlying action. GuyetieWest Bend Mutual Insurance Ct02
in tort against any employer who compensates the tempuegry Wis: 2d 496307 N.w2d 31 (Ct. App. 1981). .
agencyfor the emploves services The provision by an employer of alleged negligent medical care to an employee
g yf ploy ' injured on the job by persons employed for that purpose did not subjeaniiieyer

(7) No employee who is loaned by his or her employer tg tort liability for malpractice. Jenkins $abourin104 Ws. 2d 309311 N.w.2d

Sfion ; 600(1981).
anotheremployer and who makes a cl compensation under n award forloss of consortium is not subject to the distribution formula under

this chapter may make a claim or maintain an action in tort agaigi# (1). bemeulenaere Transport Insurance C16 Wis. 2d 322342 N.W2d 56
the employer who accepted the loaned emplaysetvices. (Ct. App. 1983).

; : The trial court exceeded its authority under sub. (1) by applying an alternative
(8) No student of a public school, as described 18.01 (1) allocationformula without the consent of all the parties. An award for pain and suf

or a private school, as defined in145.001 (3r) who is named feringis subject to allocation under sub. (1), but an awardspmase for loss of cen
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sortiumprior to the employes’death isiot. Kottka vPPG Industries, Ind.30 Ws. Theallocation of a settlement to various plafstéannobe contested by an insurer
2d 499 388 N.W2d 160(1986). who defaults at the hearing to approve the settlemantinsurer does not lose its
The distribution scheme under sub. (1) renders common-law subrogatien pritght to share in the proceeds by defaulting, but it does forfeit its right to object to the
ciplesinapplicable. Martinez.\Ashland Oil,inc.132 Ws. 2d 1,390 N.w2d 72(Ct. ~ applicationof settlement proceeds specific claims. Herlache Blackhawk Colk
App. 1986). sionRepair Inc.215 Ws. 2d 99572 N.w2d 121(Ct. App. 1997).
Whenthere are competing claims for infieient insurance proceeds and one In a 3rd—party action filed bgn insurer under sub. (1), the insurer has the right to
claimis subject to sub. (1) allocation, while the other is not, the formula set forthmintainan action for payments it has made or will make to the employeeking
this case is to be followed. BrewerAuto—Ownerdns. Co.142 Ws. 2d 864418  aclaim for all of the employees’ damages, including painsuféring. Thresher
N.W.2d 841(Ct. App. 1987). mens Mutual Insurance Ca.Rage217 Ws. 2d 451577 N.W2d 335(1998).
The“dual persona” doctrine is adopted, replacing the “daghcity” doctrine. A . Thefactors listed in supremedurt rules regarding reasonable attorney fees pro
3rd-partymay recover from an employer only when the employephagated in a  Vide an appropriate basis for assessment of reasoatibisey fees awarded as costs
distinctpersona as to the employee. HenninGeneral Motors Assembly43 Wis. of collection under sub. (1). MeyerMichigan Mutual Insurance Co. 2000 WI App
2d1, 419 N.W2d 551(1988). 53,233 Ws. 2d 493609 N.W2d 167 o i .
Unless he or she isfamatively negligent with respect to the claimant, a person A variety of factors indicated that a pastyarticipation in an actioconstituted

who employs an independent contractor may not be held vicariously liable to R essing”a claim under this section. Zentgrafihe Hanovemsurance Co. 2002

h h App 13,250 Wis. 2d 281640 N.Ww2d 171
g](?g;)grLtizeln’li‘().&t[rZzijcg);ss(elngggyees. @gner vContinental Casualty Ca43 Ws. Underthe “dual personatioctrine, the employ&s second role must be so unre

latedto its role as an employer that it constitutes a separate legal person. St. Paul Fire

The legal distinction between a corporation/employer and a partnership/landlgr ;
thatleasedhe factory to the corporation, although both entities were composedg‘ a%rérlellzrllsgurance Co. Keligen, 2003 WI App 560 Ws. 2d 523659 N.W2d

the same individuals, eliminated the partners’ immunityraviduals under the . _ . .
exclusivity doctrine for negligence in maintaining teased premises. Couillard v tioﬁrggeg?g?gg '\ﬁfgygalctlon procedure under Wsconsin workeis compensa
Van Ess, 152 Wis. 2d 62447 N.W2d 391(Ct. App. 1989). - Flp . : ) ) )

In structured settlement situations, the “remainder” under sub. (L) from wmich__MPleadinga negligent employer in a third—party action when the employer has

employeemust receive the first one-third is the remainder of the front payment affgpvidedworkmans compensation benefits. 1976 WLR 1201.

deductionof collection costs. Skirowski Employers Mutual Casualo.158 Ws. _ Productliability in the workplace: The ffct of workers’ compensation on the
2d 242, 462 N.W2d 245(Ct. App. 1990). rightsand liabilities of 3rd parties. &sgall. 1977 WLR 1035.

Sub.(6) does not require a temporary employer to control or have the rightto conPreoccupatiowith Work Defense to Contributory Negligence. Parleds. aw.
trol the details of the work being performed. The temporary employer need only ct#Y 19 3 ) . L
trol the work activities of the temporary employee; it need not have exclusive controyVorker’sCompensation Act No Longer Protects Against Employréstrimi-
overthe employes work. Gansch.Wekoosa Papers, Ind58 Ws. 2d 743463  nhationClaims. SkinnerWs. Law March 1998.

N.W.2d 682 (1990).
An employees cause of action created by a 3rd-pamggligence does notrelate 102,30 Other insurance not affected; liability of

backto the initial work injury but creates a separate cause of action; the cause; :
actionand the employés rights of subrogation accrue at the time of3tte-party 'H ured employer ' (1) This chapter does notfatt the oga-

negligence.Sutton vKaarakka 159 Ws. 2d 83464 N.w2d 29(Ct. App. 1990).  hizationof any mutual or other insurance company or the right of
A parent corporation can be liable to an employee of a subsidiary as a 3rd-ptiig employer to insure in mutual or other compaagainstsuch

tort-feasowhen the parent negligently undertakes to render services to the-sub i ; il ; :
iary that theparent should have recognized were necessary for the protection ofﬁ#@lhty or against the “ablhty for the compensatlprowdedfor

subsidiary’semployees. Miller vBristol-Myers,168 Ws. 2d 863485 N.w2d 31 by this chapter
(1992). KZ) An employer may providey mutual or other insurance,

Rights under sub. (1) are not a type of subrogation, but provide a direct caus - .
action, Campion vMontgomery Elevator CL.72 We. 20 405453 N-wad 244Ct DY arrangement with employees or otherwise, for the payment to

App. 1992). thoseemployees, their families, their dependents or their repre
An insurer must be paid under sub. (1) in a 3rd—party settlemeant fojury that ~ sentativespof sick, accident or death benefitsaddition to the

it concluded was noncompensable but was consequential to the original hgliry ; ; ; il
sonv. Rothering 174 Ws. 2d 296496 N.W2d 87(1993). compensatiorprovided under this chapterLiability for com

A workers compensation insurer cannot bring a 3rd-party action against Qﬁnsatioris not afeCt_ed by any insurance, 90ntfibUti0n or other
insurerwho paid a claimant under uninsured motorist coverage; uninmwemist benefitdue to or received by the person entitled to that compensa
coverage is contractual and this section only appdiest actions. Berna-Mork v tjgn
Jones174 Ws. 2d 645498 N.W2d 221(1993). : ) ] o

Sub.(1) does not require an interested party receiving notice of arso8er-party (3) Unless an employee elects to receive sick leave benefits in

claimto give a reciprocal notice to the party making the claim in order to shi&e in |jey of compensation under this chapiésick leave benefits are

ggt;lzacn;‘exggcj?gggjl ElliotAEmployers Mut. Cas. C&76 Ws. 2d 410500 N.Ww2d paid during the period that temporary disability benefits

The “dual persona doctrine” that allows an employee to sue an emploget in able, the _employerSha” restore sick leave benefits to the
whenthe employer was acting in a persona distinct fitsremployer persona is avail employeein an amount equal in value to the amount payable

ableto a tzeé"gggrgg’geﬁ’s\',%eggsl‘égf%g ngég)s)- Melzeooper Industries, Inc. nderthis chapter The combination of temporary disability bene
Third—partyclaims under sub. (1) include wrongful death actions; settlement prgts and sick leave benefits pald to the employee ma}emed

ceedsare subject to allocation under sub. (1). Stolp@wens-Coming Fibgtass = the employees weekly wage.

Corp. 178 Ws. 2d 747505 N.W2d 157(Ct. App. 1993). (4) Regardlessof any insurance or other contract, an

An insurer had no right to reimbursement from legal malpractice settlgment . . .
ceedsarising from a failure téile an action for a work related injurythe employes' - €Mployeeor dependent entitled to compensation under this-chap

injury from the malpractice was the loss of a legal right not a physical.ifimjth  ter may recover compensation directly from the employer and

 Darmagedor a.chids oss of a paventsociey and finandal support are ot subjec12Y SNOTCE in the: persanbwin name, in the manner provided in
to allocation under sub. (1). CummingsVawitter, 179 Ws. 2d 408506 N.w2d this chapteythe liability of any insurance company which insured

750 (Ct. App. 1993). the liability for that compensation. The appearance, whether gen
The traditional 4-prongSeamantest for determining whether a person was aral or special, of any such insurance carrier by agent or attorney

“loanedemployee” subject to the exclusive remedy provisions of this chapter applj ; ; ; At
to temporaryemployees not covered by sub. (6). Bauernfeirgkll, 190 Ws. 2d onstituteswaiver of the service of copy of appllcatlon and of

701, 528 N.w2d 1(1995). noticeof hearing required by 402.17
Pecuniarydamages recovered in a 3rd—party wrongful death action are subject to (5) Paymenbf compensation under this chapter by either the

ﬂ'.s\}\;fgﬁt'l%%%r{gggh's sectionJohnson VABC Insurance Cdl93 Ws. 24 35532 o v eror theinsurance company shall, to the extent thereof,

An insurer is entitledo reimbursement under sub. (1) from an emplaysetle  barrecovery against the other of the amount so paid. As between

mfi_ntwith his or hter ,??plgﬁer Whglntﬂ:te ?mpggdﬁsis forA l‘iaacbi:ity is an in%eéngrgﬁ the employer and the insurance compgmgyment by either the

cationagreement with a 3rd-party tort-feasetoulihan v nsurance ; ;

Wis. 2d 133542 N.W2d 178(Ct. App. 1995)95-0662 employeror theinsurance company directly to the employee or
Sub.(5) extends the statute of limitations only when s. 893.54 is the applicable stR€ person entitled to compensation is subject to the conditions of

ute; it does not extend the statute@obther state when it is applicable under s. 893.0the p0||cy_

Thatsub. (5) only applies to cases subject to tligc@visin statute is not unconstitu hefail £ th fr i .

tional. Bell v Employers Casualty CA.98 Ws. 2d 347541 N.W2d 824(Ct. App. (6) Thefailure of the assured to do or refréiom doing any

1995),95-0301 actrequired by the policy is not availablette insurance carrier

s Theseamr? r\o;ne? d the l%?e oor h?”?".’i'qems *;_Ut is,ﬂfﬁe? misctabSt bteusqys a defenseagainst the claim of the injured employee or the
eamarcourt indicated that there are four “vital questions” that must be answered:

The 3 elements are: 1) consent by the employee; 2) entry by the employee upon mﬂémd employeeé dependents.

for the special employer; and 3) power in the special employer to to control details%?) () The department may order direct reimbursement out

of the work. When an employee of one employer assists the employees of anotfze, ;
employeras a true voluntega loaned employee relationship does not result. Born%g? he proceeds payable under this chapter for payments made

manv. Corwyn Tansport, Ltd212 Ws. 2d 25567 N.W2d 887(Ct. App. 1997).  undera nonindustrial insurance policy covering the same disabil
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ity and expensesompensable under B)2.42when the claimant tronic, magnetic, or other medium approved by the department.
consent®or when it is established that the payments under the ndie department may provide by rule that the notice of cancellation
industrialinsurance policy were impropeNo attorney fee is due or termination be given to the i¥¢onsin compensation rating
with respect to that reimbursement. bureaurather than to the department and that the notice of can
(b) An insurer who issues a nonindustrial insurance poligg!lationor termination be given to thei¥¢onsincompensation

describedn par (a) may not intervene as a party in any proceedirrq\tlng bureau by certified mail, facsimile machitransmission,
underthis chapter for reimbursement under. fa). electronicmail, or other medium approved by tHepartment

History: 1973 c. 1501975 c. 14%s.25,54, 1975 ¢. 1991985 a. 831987 a. 179  after consultation with the Wconsin compensatiomating

The prohibition of intervention by nonindustrial insurers under sub. (7) (b) is cobureau. Whenever the V¥consin compensation ratigureau

stitutional. An insurer is not denied a remedy for amounts wrongfully paid to ifsacejvessucha notice of cancellation or termination it shall imme
insured.It may bring a direct action the insuremployers Health Insurance Co. v

Tesmer161 Ws. 2d 733469 N.W2d 203(Ct. App. 1991). diately notify the department of the notice of cancellation or ter
mination.
102.31 Worker’s compensation insurance; policy reg - (b) 1. Inthe event of a court-ordered liquidation of an insur

ulations. (1) (a) Every contrador the insurance of compersa ancecompanya contract of insurance issued by that company ter
tion provided under this chapter or against liability therefor is sulminateson the date specified in the court order
jectto this chapter and provisions inconsistent with thiapter 2. Regardless of whether the notices required undeta)ar
arevoid. havebeen given, a cancellation or termination fe&fve upon

(b) Except as provided in péc), a contract under pda) shall theeffective date of replacement insurance coverage obtained
be construed to grant full coverage of all liability of thgsured theemployer or of an order exempting the employer from carrying
underthis chapter unless the departmsmecifically consents by insuranceunder s102.28 (2)
written order to the issuance of a contract providing dividedinsur (3) The department magxamine from time to time the books
anceor partial insurance. andrecords of any insurer insuring liabiliy compensation for

(c) 1. Liability under s102.35 (3)is the sole liability of the anemployer in this state. The department meguire an insurer
employer,notwithstanding any agreement of the parties to the designate one mailing addrédes use by the department and to
contrary. respondto correspondence from the department withird&@s.

2. An intermediate agency or publisher referred to 198.07 Any insurer that refuses or fails &mswer correspondence from

(6) may under its own contragif insurance, cover liability of the departmenbr to allow the department to examine its books
employeesas defined in s102.07 (6)for an intermediate or inde and records is subject to enforcement proceedings under s.
pendennews agencyf the contract of insurance of tpablisher 601.64
or intermediate agency is endorsed to cover those persons. If thé4) If any insurer authorized to transact wotkezompensa
publisherso covers, the intermediate or independent news agetioyn insurance in this state fails to promptly pagims for com
neednot cover liability for those persons. pensationfor which it is liable or fails to make reports to the

(d) A contract procured to insure a partnersinigy not be departmentrequired by s102.38 the department may recem
construedo cover the individual liability of the members of thenendto the commissioner of insuranceith detailed reasons,
partnershipin the course of a trade, business, profession #@atenforcement proceedings unde661.64beinvoked. The
occupationconducted by them as individuals. A contraat commissioneshall furnish a copy of theecommendation to the
curedto insure an individual may not be construed to cover tisurerand shall set a date for a hearing, at which both the insurer
liability of a partnership of which the individual is a member or @ndthe department shdie aforded an opportunity to present-evi
coverthe liability of the individual arising as a member of angenCQ- If after the hearing the commissioner firtkat the insurer
partnership. asfailed to carry out its obligations under this chaptes com

(dL) A contract procured to insure a limited liability compan{lissioner shall institute enforcement proceedings under
may not be construed to cover the individual liability of the ment01:64 If the commissioner doewt so find, the commissioner
bers of the limitediability company in the course of a trade, busiS"2!l dismiss the complaint.
ness profession or occupation conducted by them as individuals, (5) If any employer whom the department exempted from car
A contract procured to insure an individual may not be construgng compensatiomsurance arbitrarily or unreasonably refuses
to cover the liability of a limited liability company of which theemploymentto or dischagyes employees because of a nondis
individual is a member or to cover the liability of the individua@bling physical condition, the department shall revoke the exemp

arisingas a member of any limited liability company tion of that employer _ _

(e) An insurer who provides a contract under (@rshall file (6) Thedepartment has standing to appear as a complainant
the contract as provided in 626.35 andpresent evidence in amgministrative hearing or court pro

(2) (a) No party to a contract of insurance may cancel the cdrfeding instituted for alleged violation of628.34 (7) B
tractwithin the contract period or terminate or not renewctre (7) If the department by one or more written orders specifi

tractupon the expiration date until a notice in writisggiven to  cally consents to the issuance of one or more contcavesing

the other party fixing the proposed date of cancellation or decl@nly the liability incurred on a construction project and if the-con
ing that the partyntends to terminate or does not intend to rene§fructionproject owner designates the insurance carriepayd
the policy upon expiration. Except as provided in. ga), when for each such contract, the construction project owner shall reim
aninsurance company does not renew a policy upqiration, bursethe department for all costscurred by the department in
the nonrenewal is not fefctive until 60 days after the insurancdssuingthe written orders and in ensuring minimum confusion and
companyhas given written notice of the nonrenewal to the insur&@@ximumsafety on the construction project.

employerand the department. Cancellation or termination of a (8) TheWisconsin compensation rating bureau shall provide
policy by an insurance company fany reason other than nonre the departmentwith any information that the department may
newalis not efective until 30 days after the insurance compamgquestrelating to workels compensation insuranceverage,
hasgiven written notice of the cancellation or termination to thiacluding the names ofemployers insured and any insured
insuredemployer and the department. Notice to the departmeamployer’saddress, business status, type and datewdrage,
may be given by personakrvice of the notice upon the departmanualpremium code, and policy information including rum
mentat its ofice in Madison, by sending the notice by certifiecbers, cancellations, terminations, endorsements, and reinstate
mail addressetb the department at itsfafe in Madison, or by mentdates. The department may enter into contracts with the
transmittingthe notice to the department at itfiagf in Madison Wisconsincompensation rating bureau to share the costs of data
by facsimile machine transmission, electronic mailany elee processingand other services. No information obtained by the
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departmentunder this subsection may be made public by the (d) The departmenshall promulgate rules for determining
departmenexcept as authorized by thasabnsin compensation whencompensation for permanent disability shall begin in cases
rating bureau. in which the employer or the employ®ginsurer concedes liabil

History: 1971 c. 260307, 1975 c. 391975 c. 14%s.26, 54; 1975 ¢. 199371 jty, but disputes the extent of permanent disability
1977c. 29195 1979 c. 2781981 c. 921983 a. 18%.329 (25) 1985 a. 2983; 1987 N .
a.179 1989 a. 64332 1993 a. 81112 2001 a, 372003 a. 144 (e) Payments for permanent disabilitpcluding payments

Cross Refeence: See also s®WD 80.61and80.65 Wis. adm. code. basedon minimum permanent disability ratings promulgated by

) E':I{]ub-(l) (b) f[nOW @ (td)] dqe;égttatpply toa hiAoint ﬁentureiﬁng,lirtﬁurance writt¢the department by rule, shall continue on a monitfalgis and shall
In the name Of one venturer Is Nt to cover nis or ner joint liabilitylnsurance H H 1
Companyof North America vDILHR, 45 Wis. 2d 361173 N.W2d 192(1970).  &ccrueand be payableetween intermittent periods of temporary

disability so long as the employer or insurer knows the nature of
102.32 Continuing liability; guarantee settlement, the permanent disability
gross payment. In any case in which compensation payments (6m) Thedepartment may direct an advance on a payment of
haveextended or will extend over 6 months or more from the dateaccrueccompensation for permanent disability or death bene
of the injury (or at any time in death benefit cases), any partyfits if the department determines that the advance payment is in the
interestmay in the discretion of the department, be disghdr bestinterest ofthe injured employee or the employedepen
from, or compelled to guarantee, future compensatyments dents. In directing the advance, the department shall tee
as follows: employeror the employés insurer an interest credit against its
(1) By depositing the present value of the total unpaid-corfi@bility. The credit shall be computed at 7%.
pensatiorupon a 7% interest discount basis with a credit union, (7) No lump sum settlement shall be allowed in any case of
savingsbank, savings and loassociation, bank or trust companypermanenttotal disability upon an estimated life expectancy
designatedy the department; or exceptupon consent of all parties, after hearing and finding by the
(2) By purchasing an annuity within the limitations providedlepartmenthat the interests of the injured employee will be-con
by law, in such insurance company granting annuities angervedthereby

licensedin this state, as may be designated by the department, gfistory; 1977 c. 1951979 c. 2781983 a98 366 538 1991 a. 2211993 a. 492

(3) By making payment in gross upon a 7% interest discountross Refeence: See also sOWD 80.32 80.33 80.39 and80.5Q Wis. adm.

basisto be approved by the department; and code. i
Theinterest credit under sub. (6) [now sub. (6m)] was properly calculated on a per

(4) In cases where the time for makimpgyments or the annumbasis rather than a one-tisinple interest basis. HammRC, 223 Wis.
amountsthereof cannot be definitely determined, by furnishing 2 183 588 N.W2d 358(Ct. App. 1998).
bond,or other securitysatisfactory to the department for the pay )
ment of compensation as may be due or become due. The acdd}#-33 Department forms and records; public access.
anceof the bond, or other securignd theform and suffciency (1) Thedepartment shall print and furnish free to @amyployer
thereof,shallbe subject to the approval of the department. " If ti employee any blank forms that the department consigess
employeror insurer is unable dails to immediately procure the sary to facilitate eficient administrationof this chapter The
bond, then, in lieu thereof, deposit shall be made wittredit departmenshall keep any record books or recdtu the depart
union, savings bank, savings and loan association, batkistr mentconsiders necessary for the proper afidieft administra
companydesignated by the department, of the maxiramount tion of this chapter
thatmay reasonably become payable in these cases, to be dete(2) (a) Except aprovided in pars(b) and(c), the records of
minedby the department at amounts consistent with the extentloé department related to the administrationttié chapter are
theinjuries and the lawThe bonds and deposits are to be reducedbjectto inspection and copying underl$.35 (1)

only to satisfy claims and withdrawn only after the claintgch (b) Notwithstanding par(a), a recordmaintained by the
they are to guarantee are fully satisfied or liquidated under sygpartmenthat reveals the identity of amployee who claims
(1), (2) or (3); and worker's compensation benefits, the nature of #meployees

(5) Any insured employer mayithin thediscretion of the claimedinjury, the employes’ past opresent medical condition,
departmentcompel the insurer to disclya, or to guarantee pay the extent of the employezdisability the amount, type or dura
mentof, the employes liabilities in any case described in thé®  tion of benefits paid to the employee or any financial information
tion and thereby release the employer from compensation liabiliyovidedto the departmerity a self-insured employer or by an
in that case, but if for any reason a bond furnishetepositmade applicantfor exemption under £02.28(2) (b)is confidential and
undersub.(4) does not fully protect, theompensation insurer or not open to public inspection or copying undet$.35 (1) The
insuredemployey as the case méeye, shall still be liable to the departmentnay deny a request made unddrSs35 (1)or, subject
beneficiaryof the bond or deposit. t0s.102.17 (2m)and(2s), refuse to honor a subpoena issued by

(6) (a) If compensation is due fpermanent disability follow an attorneyof record in a civil or criminal action or special pro
ing an injury or if death benefits are payable, payments shall ¢gedingto inspect and copg record that is confidential under this
madeto the employee or dependent on a monthly basis as pparagraphunless one of the following applies:
videdin pars.(b) to (e). 1. The requester is the employee who is the subject of the

(b) Subject to pa(d), if the employer or the employerinsurer recordor an attorney or authorized agefithat employee. An
concedediability for an injury that results in permanent disabilityattorneyor authorized agent of an employee who is the subject of
andif the extent of the permanent disability can be determinadecord shall provide a written authorizatifm inspection and
basedon a minimum permanent disabilitgting promulgated by copyingfrom the employee if requested by the department.

the department by rule, compensation for permantsebility 2. The record that is requested contains confideinfiatma:
shallbegin within 30 days after the end of the emplag/ealing  tion concerning a workés compensation claimnd the requester
period. is an insurance carrier employer that is a party to any worker

(c) Subject to patd), if the employer or the employginsurer compensatiorelaim involving the same employee orattorney
concedediability for an injury that results in permanetisability, ~ or authorized agent of that insurance carrier or emp|@yxeept
but the extent of the@ermanent disability cannot be determinethatthe department isot required to do a random search of its
without a medical report that provides the basis for a minimumecordsand may require the requesteptovide the approximate
permanentisability rating, compensation for permanent disabildateof the injury and any other relevant information tvauld
ity shall begin within 3@ays after the employer or the empldyer assisthe department in finding the record requested. An attorney
insurer receives a medical report that providbasasfor a perma  or authorized agent of an insurance carrier or emplthyagris a
nentdisability rating. party to an employee’'workers compensation claim shall pro
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vide a written authorization for inspection acdpying from the A one-day absence from work due to an injury triggered the rehire provision under
insurance carrier or employer if requested by the department.iggﬁ)' Link Industries, Inc. \LIRC, 141 Ws. 2d 551415 N.W2d 574(Ct. App.

3. The record that is requested contains finamefatmation Fcir Iiabil;t)y under stéb. (3), the emglloyee musé)showl tfzjatf he orr]:ls)haa)s r?nd .
i —i i ployee;2) sustained a compensable injury;. 3) applied for rehire; 4) had the
prowde_d by a self-insured employer or by an. appllcant fdzT;Pplicationfor rehire refused due to the injuryniversal Foods CorporationMRC,
exemptionunder s102.28 (2) (b)and the requester the self— 161wis. 2d 1467 N.W2d 793(Ct. App. 1991).
insuredemployer or applicant for exemption or an attorney or Sub.(3) does not baan employee from seeking arbitration under a collective bar

i —i i iningagreemento determine whether termination following an injury violated the
authorizedagent of the self-insured employer or applicant eement.Sub. (3) relates to harm other than worker injusied is not subject to

- . . r
exemption. An attome_y or authorized _agem of the _Self__msure(aﬁéexclusive remedy provision of s. 102.03 (2); the “exclusive liability” language in
employeror of the applicant for exemption shall provideritten  sub.(3) does not bar lawsuitsit imposes a penalty on the employer for refusal to hire.

authorizationfor inspection and copying from tlself-insured Countyof LaCrosse WERC,182 Ws. 2d 15513 N.W2d 708(1994). .
A LIRC interpretation of sub. (3), that a violaticequires an employee who is

employeror appllcant for exemptlorﬁ rEqueSted by the depart unableto return to a prior employment to express an interest in reemployment in
ment. differentcapacity was reasonable. Hill LIRC, 184 Wis. 2d 1.0, 516 N.W2d 441

P TR . ; t. App. 1994).
4. A court of competent jurisdiction in this state orders th(glf an employer shows that it refused to rehire an injured employee because the
departmento release the record. employee’gposition was eliminated to reduce costs and increéisenty, reason

i i idflecause has been shown under sub. (3). Ray Hutson ChevroletiRCy186
5. The requester is the subunit of the department that admi X 20 118, 519 N-W2d 649(Ct. App. 1994).

terschild and spousal support or a county child support agencyy, arendance policthat includes absences due to work-related injuries as part
unders.59.53 (5) the request is made unde#8.22 (2m)and the of the total of absences allowed before termination violates sub. (3). Great Northern
requeSﬁS limited to the name and address of the employee Wh&%\;l%';/ﬁtle_rls(l:)y l(g?r:/(\)lrs.cgge3|;35§5ﬂl:lé\r/_\12edsPé(?nlé%. :epsp. %\?)ggr)é terminated for filing
; , Nei ub. w authoriz yees wi i ili
theSUbjeCt of the recorcﬂhe name a’?d address of the emplm/eeworker‘s compensation claim® bring wrongful disch@ge claims against their
employerand any financial information about that employee coamployers.Brown v Pick 'n Save Food Stores38 F Supp. 2d 133 (2001).

tainedin the record.

6. Thedepartment of revenue requests the record for the p
pose of locating a person, or the assets of a pasgunhas failed
to file tax returns, who has underreported taxable income or
is a delinquent taxpayer; identifying fraudulent tax returns; or pr

viding information for tax—related prosecutions. i .
. . L age,and wagesf the deceased or injured employee, the time and
(c) Notwithstanding par(a), a recordmaintained by the ., ses ofhe accident, the nature and extent of the inamy any
departmentthat contains employer or insurer information,ierinformation the department may requirertje or general
obtainedfrom theWisconsin compensation rating bureau undefiger. Reports based upon this record shall be furnished to the
$.102.31 (8)r626.32 (1) (aJs confidential and not open poblic  jonartmenat such times and in such manner as the department
inspectionor copying under s19.35 (1)unless the Wiconsin 5y require by rule or general ordér a format approved by the

4p2.37 Employers’ records. Every employer of 3 or more
personsand every employer who is subject to this chapter shall
v\}ﬁ%ep a record of all accidents causing death or disability of any
mployeewhile performing servicegrowing out of and inciden

al to the employment. This record shall gthhe name, address,

compensatiomating bureau authorizes public inspection or €0PYjepartment
ing of that information. History: 1975 c. 14%.54; 1985 a. 832001 a. 37
History: 1975 c. 14%.54; 1989 a. 641991 a. 851995 a117; 1097 a. 191237
2001a. 37107. 102.38 Records and reports of payments.  Every insuf

. . ancecompany that transacts the business of compensasion
102.35 Penalties. (1) Every employer and every insurance,nce and every employer who is subject to this chaptemwhose
companythat fails to keep the records to make the reports jianijity is not insured, shall keep a record of all payments made
requiredby this chapter or that knowingfglsifies such records |,1qerthis chapter and of théne and manner of making the pay

or makes false reports shidifeit to the state not less than $10 Nofantsand shall furnish reports basepon these records and any

reducea forfeiture imposed under this subsection ifeheployer by rule or general ordein a format approved by the department.
or insurance company thafolated this subsection requests & yisiory: 1975 c. 14%.54 1975 c. 1991979 c. 891985 a. 832001 a, 37
waiver or reduction of the forfeiture within 45 days after notice of

theforfeiture is mailed to the employeriasurance company and102.39 Rules and general orders; application of stat -
showsthat the violation was due to mistake or an absence of infates. The provisions of €03.005relating to the adoption, publi
mation. cation, modification, and court review of rules general orders

(2) Any employer or duly authorized agent thereof, whoOf the department shall apply to all rules promulgated or general
without reasonable cause, refuses to rehire an employee injure@fers adopted under this chapter
the course of employment, or who, becao$a claim or attempt ~ History: 1995 a. 272001 a. 37
to claim compensation benefits from such emplpgéscrimi 02.40 Reports not evidence in actions Reports fur
nateisor th‘reatelns to discrri]mlilr}atr? %;a;:nst an empl)loye(re] as to(ﬁi@v'edto the department pursuant to $92.37'and102.385hall
erployee semployment shal ores he State ot e 1 $°hotbe acmissile s evidence n any acton of proceenigg

tion may be commenced except upon request of the departmgHtt.Of the death or accident reported.

(3) Any employer who without reasonable cause refuses 102.42 Incidental compensation. (1) TREATMENT OF
rehireanemployee who is injured in the course of employmentmpLoyee. The employer shall supply sustedical, sugical, chi
where suitable employment is availablgthin the employes’ ropractic,psychological, podiatric, dentahd hospital treatment,
physicaland mental limitations, upon order of the department angedicines, medical and sgical supplies, crutches, artificial
in addition to other benefits, has exclusiiility to pay to the membersappliances, and training in the use of artificial members
employeethe wages lost during the period of such refusal, nahdappliances, omt the option of the employee, if the employer
exceedingone yeais wages. In determining the availability ofhasnot filed notice aprovided in sub(4), Christian Science treat
suitableemployment the continuance in business of the employaentin lieu of medical treatment, medicines and medicat sup
shall be considered and any written rules promulgated by thkes,as may be reasonably required to cure and relievetiirem
employerwith respect to seniority or the provisiasfsany collee  effectsof the injury and to attain étient use of artificial mem
tive bagaining agreement with respect to seniority shall goverbers and appliances, and in case of the emplsyeeglect or

Kistoryrl 1975 c. 1471977 c. b29195; 20?13 a. 14.4h . . ter d refusalseasonably to do so, or in egremcy until it is practicable
D R S A 35 e 655 o the employee 1o give notice fury, the employer shall be
iable for the reasonable expense incurred by or on behalf of the

An employer has the burden to prove that rehiring was in good faidist Allis " o 7, ”
School Dist. VDILHR, 116 Ws. 2d 410342 N.W2d 415(1984). employeein providing such treatment, medicines, supplies and
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training. Where the employer has knowledge of the injury and tbé whether disability was aggravated, caused or continued
necessity for treatment, the empldgeailure to tender the neees thereby.
sarytreatment, medicines, supplies and training constisuteb (8) AWARD TO STATE EMPLOYEE. Whenever an award is made
neglector refusal. The employer shall also be liablerk@son by the department in behalf of a state employee, the department
ableexpense incurred by the employeerfecessary treatment toof workforce development shall file duplicate copies of the award
cureand relieve the employee from théeetsof occupational dis  with the department of administration. Upon receipt of the copies
easeprior to the time that the employee knew or should haw¢ the award, the department of administration shall promptly
knownthe nature of his or her disabiliénd its relation to empley issuea voucher in payment of the award from the proper appropri
ment,and as to such treatment su®.and(3) shall not apply ationunder $20.865 (1) (fm)(kr) or (ur), and shall transmit one
The obligation to furnish such treatment and appliances shall c@apy of the voucher and the awata the oficer, department or
tinue as required to prevent further deterioration indbedition agencyby whom the décted employee is employed.
of the employee or to maintain the existing statssuch condi (9) REHABILITATION; PHYSICAL AND VOCATIONAL. (a) One of
tion whether or not healing is completed. the primary purposes of this chapter is restoration of an injured
(1m) If an employee who has sustained a compensgblty  employeeto gainful employment. d this end, the department
undertakesn good faith invasive treatment that is generally medshallemploy aspecialist in physical, medical and vocational feha
cally acceptable, but that is unnecesstdrgemployer shall pay bilitation.
disability indemnity for all disability incurred as a resulttbt (b) Such specialist shall study the problems of rehabilitation,
treatment. An employer is not liable for disability indemnity forpoth physical and vocational and shall refeitablecases to the
any disability incurred as gesult of any unnecessary treatmengepartmentor vocational evaluation and training. The specialist
undertakenin good faith that is noninvasive or not medicallyhall investigate and maintain a directory of such rehabilitation
acceptable. This subsection appliew all findings that an facilities, private and public, as are capabfeendering compe
employeehas sustained a compensable injutyether the finding tent rehabilitation service to seriously injured employees.
resultsfrom a hearing, the default of a party a compromise or ¢y The specialist shall review and evaluate reported injuries
stipulationconfirmed by the department. for potential cases in which seriously injuremiployees may be
(2) CHoice oF PRACTITIONER. (&) When the employer hasin need of physical and medical rehabilitation and may confer
notice of an injury and its relationship tihe employment, the with the injured employee, employémsurance carrier or attend
employershall ofer to the injured employee his or her choice dhg practitioner regarding treatment and rehabilitation.
any physician, chiropractorpsychologist, dentist, physician History: 1971 c. 611973 c. 150282, 1975 c. 1471977 c. 19%s.2410 28, 45,
assistant, advanced practice nurse prescribeor podiatrist %gzzcgfgg (14%71%8-72;%3988_115929%93;0%11;9%%%& Gpl990 2. 26s:3743m
!'C.enSEdto practice and practicing in thésate for treatment O,f the The requirement that médical treatment be supplied during the healing period,
injury. By mutual agreement, the employee may havehbée definedas prior to the time theondition becomes stationary not determined by

of any qualified practitioner not licensed in this state. In chsereferenceo the percentagsf disability but by a determination that the injury has sta
, ilized. Custodiakc distinguished f i ices, is not ble.
emergencythe employer may arrange for treatment without teffednicoifv. DILHR. 54 Ws. 20 7 104 NW2d 670(172) o CorPensane

deringa choice. After the emgency has passed teenployee  n appropriateases, the department may postpone a determination of permanent

shallbe given his or heshoice of attending practitioner at the-eardisability for a reasonable period until after a claimant completes a competent and
B : : : sonableourse ophysical therapy or vocational rehabilitation as an essential part
liest opportunity The employee has the right to a 2nd choice é‘ﬁhe treatment required for full recovery and minimization of damagesnsT

attendingpractitioner on notice to the employ@rits insurance americalinsurance Co.\DILHR, 54 Wis. 2d 272195 N.W2d 656(1972).
carrier. Any further choice shall be by mutual agreement. -Part An employee who wishes to consult a second dactdhe panel after the first says

H ; i no further treatment is needed may do so without notice or consent. If the seeond doc
nersand clinics are considered to be @mactitioner Treatment tor prescribes an operation that increases the amount of disahiitgmployer is

by a practitioner on referral from another practitionerdasid liable. Spencer vDILHR, 55 Wis. 2d 525200 N.W2d 611 (1972).
eredto be treatment by one practitioner Sub.(7) [now sub. (6)] relieves an employer of liability when the employee refuses
. . reatmenprovided by the employeas required under sub. (1). An employee is not
(b) The er_nployer is not liable for the expense of unreasonaklguiredto seek treatment from someone other thanemployer Klein Industrial
travelto obtain treatment. Salvage vDILHR, 80 Ws. 2d 457259 N.W2d 124(1972).
; Underss. 102.42 (9) (a), 102.43 (5), and 102.61, the department may extend tem
(3) PRACTITIONER CHO|CE_UNRE_STR|CTED' If t_he employer fa'_ls porarydisability, travel expense, and maintenance costs beyonwaeé@s if addi
to tender treatment as provided in s{if).or choice of an attending tionaltraining is warranted. Beloit CorporatiorState152 Ws. 2d579 449 N.W2d

practitioneras provided in sul§2), the employes'right to choose 299(Ct. App. 1989).

; e ; : i« Sub.(1) requires an employer to pay medical expensesatara final order has
the attending practitioner is naestricted and the employer i, 2hicsued. LinseyWIRC, 171 Ws. 2d 499493 N.\W2d 14(1992).

liable for the reasonable and necessary expense thereof. Sub.(2) (a) does not require @mployer to consent to out-of-state health care

expenseshat result from a referral by an in—state practitioner selected in accordance
(4) CHRISTIAN SCIENCE. Any employermay elect not to be with the statute. UFE Inc. LIRC, 201 Ws. 2d 274548 N.W2d 57(1996),94-2794

subljectt.o the PrOV'S'F?“S for.Chnstla_n Science treatment PrOV'de he continuing obligation to compensate an employee for work related medical
for in this section b¥iling written notice of such election with theexpensesinder s. 102.42 does not allagency review of compromise agreements
department. afterthe one—year statute of limitations in s. 102.16 (1) has run if the employee incurs
. ) medicalexpenses after that tim&chenkoski VLIRC, 203 Ws. 2d 109552 N.W2d
(5) ARTIFICIAL MEMBERS. Liability for repair and replacement 120(Ct. App. 1996)96-0051

of prosthetic devices is limited to thdesfts of normal wear and Undersub. (2), an employee can seek reimbursement for expenses related to 2
ctitionersregardless of whether they are the first 2 practitioners whom the

tear. Artificial members furnished at the end of the healing peri(ﬁﬁﬁpbyemas seen. HermaGarpet Marts MLIRC, 220 Ws. 2d 61,583 N.W2d 662

for cosmetic purposes only need not be duplicated. (Ct. App. 1998). _ _ _
I h | Section102.01 (2) (g) sets the dateinfury of an occupational disease and s.
(6) TREATMENT REJECTEDBY EMPLOYEE. Unless the employee 192 01(1) provides that medical expenses incurred before an empioges of the

shallhave elected Christian Sciertceatment in lieu of medical, work-relatednjury are compensable. Read togethezdical expenses in occupa

R f i ignal disease cases are not compensable until the date of jtignce the date is
surgical,dentalor hospital treatment, no compensation shall léa@tablished all expenses associated witllibease, even if incurred before the date

payablefor_ the deatlor diSf:_’lbi"ty_Of an employee, if the death be injury, are compensable. Uniteddtonsininsurance Co..\LIRC, 229 Ws. 2d
causedopr insofar as the disability may be aggravated, caused4dg 600 N-W2? 186(Ct. Apr;; 1939% | rule that pemiitted

H H pencercreates an exception to the general rule that compensaj e
contlnuedby an unreasonable refusal or ne_gle(_:t to submit to ly if medical expenses are reasonably required and necessaligng as a claim
follow any competent and reasonable medicagisalrordental antengages in unnecessary and unreasonable treatment in good faith, the employer
treatmentor, in the casef tuberculosis, by refusal or neglect t°§'4r§\s,\9°n§i,§)|§§2%§iy&n%a 'gggthaners Restaurmatsy LIRC, 2000 W App 273,

. . . is. A .

submitto or follow hospital or mEdI.Cal treatmenhen fc.’und by ContinuingPayments for Medical Expensesiforker’s Compensation Proceed
the department to be necessaifhe right to compensation aceru ings. Carnell & Wog. Ws. Law Nov. 1993.
ing during aperiod of refusal or neglect to submit to or follow-hos
pital or medical treatment when found by the departmeibieto 102.43 Weekly compensation schedule. If the injury

necessaryn the case of tuberculosis shall be barred, irrespectivauseglisability, anindemnity shall be due as wages commencing
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the 4th calendar day from the commencementhaf day the (c) 1. If the employee was entitled to maximum weekly bene
scheduledvork shift began, exclusive of Sundays gebycepting fits at the time ofnjury, payment for the renewed temporary-dis
wherethe employee works on Sundafter the employee leavesability or the rehabilitative training shall be at the maxinmaie
work as the result of the injurgnd shall be payable weekly therein effect at the commencement of the new period.

after,during suctdisability. If the disability exists after 7 calendar 2 |f the employee was entitled to less than the maximum rate,
daysfrom the date the employee leaves work as a result of 2 employee shall receive the same proportibthe maximum
injury and onlyif it so exists, indemnity shall also be due and-payyhich isin efect at the time of the commencement of the renewed
able for the first 3 calendar days, exclusive of Sundays,onlyeriodor the rehabilitative training as the emplogegctual rate
exceptingwhere the employee works on Sundaaid weekly atthe time of injury bore to the maximum rate ifeef at that time.

|ndemn|tysh§||. be as follows: o ) 3. For an employee who is receiving rehabilitative training,
(1) If the injury causes total disabilityvo-thirds of the aver 5 holiday breaksemester break or othsimilar scheduled inter

ageweekly earnings during such disability ruptionin a course of instruction does not commence a new period
(2) If the injury causes partial disabilijuring the partial dis of rehabilitative training under this paragraph.

ab!l!ty, such proportion of the weekly_m_demnlty rate for total dis 8) During a compulsory vacation perisgheduled in accord

ability as the actual wage loss of the injured employee bears tofi@ewith a collective bagaining agreement:

injured employee average weekly wagethe time of the injury (a) Regardless of whether tamployees healing period has

_(3) If the disability caused by the injury is at times total and ghqed no employee at work immediately before the compulsory

timespartial, the weekly indemnity during each total or partial digacationperiod may receive a temporary total disability benefit

ability shall be inaccordance with subgl) and(2), respectively ¢4, injury sustained while engaged in employment for that
(4) If the disability period involves a fractional week, indememployer.

nity shall be paid for each day of such week, except Sundays only, Wi 1 dicahili
atthe rate of one—sixth of the weekly indemnity (b) An employeeeceiving temporary partial disability bene

2 ; 4 . fits immediately before the compulsory vacation period for injury

(5) Temporarydisability, during which compensation she#  systainedvhile engaged in employment for that emplogikall
payablefor loss of earnings, shall include such period as may Bgntinueto receive those benefits.
reasonablyequired for training in the use of artificialembers  wistory: 1971 c. 1481973 c. 1501975 c. 1471977 c. 1951979 c. 2781983
andappliances. Except as provided i182.61 (1g)temporary a. 981985 a. 831987 a. 1791993 a. 370492 1995 a. 225413 2001 a. 37
disability shall also include such period as the employee may b@of”tlm“eﬁ Note, 1971¢EmP|0)k/’ees Wh%hét‘vte |t|Wg'JOiﬁ1% ?ave bie’: ”?#:fef.‘ o ik

(g R : oneor them have In some cases been made totally disabled Tor work at either Job. SiC
re_cel\_/l_ng'nStrUCtlon pursuant_ t9 $0_2'61 (1_)0r(1m)- Temporary leavebenefits from the other employer has suspended eligibility for compensation
disability on account of receiving instruction of the latter natur@asreduced compensation even though the employéersdfa wage loss. This
andnot otherwise resulting from the injuishall not be irexcess consideredo be inequitable. Sick leave benefits from the employer where injury
of 80 weeks. Such 80-week limitation does not apply to tempqﬂgﬁ‘gﬁgﬁr%‘:}mgf{gﬂ? gi%?owewderermmmg eligibility for compensation
rary disability benefits under this section, travel or maintenanceynderss. 102.42 (9) (a), 102.43 (5), and 102.61, the department may extend tem
expensaunder s102.61 (1) or private rehabilitation counseling porarydisability, travel expense, and maintenance costs beyorvaed@s if addi
or rehabilitative training costs underi€2.61 (1m)f the depaFt tional training iswarranted. Beloit Corp. Btate 152 Ws. 2d 579449 N.W2d 299
. o T (Ct. App. 1989).

mentdeterm_lnes tha_t addltlonal tra!nlmgwarranted. The neees * The phrase ‘ifthe injury causes disability” is interpreted in light of the “as is” rule
sity for additional training as authorized by the department for atimitan employes’ susceptibility to injurgue to a pre—existing condition does not

i iodi f i relievethe employer from liability ITW Deltar v LIRC, 226 Ws. 2d11, 593 N.w2d
employeeshall be subject to periodic review and reevaluatlon.gos(Ct_ ‘App. 1999).

(6) (a) Except as provideih par (b), no sick leave benefits The“as is” rule applies to delays in treatment of a work-related injury caused by
providedin connection with other employment or wages receive rfe—e)ﬁisting_cc()jndgion. It wasbrleasonable to find that awomanlllvaslentglled_{o bene
from other employment held by the employee when the injui%e?é the fivoat hat amesthecia WLl calie Rarmm i ner pré.existing préanancy
occurredmay be considered itomputing actual wage loss fromiTw Deltar v LIRC, 226 Ws. 2d 1, 593 N.W2d 908(Ct. App. 1999).
the employer in whose employ the employee sustained injury

(b) In the case of an emp|oyee whose average Weak"}jngs 10244 MaX|mUm ||m|tat|0ns Sectionl02.43shall be sub
arecalculated under 402.11 (1) (a) wages received from otherjectto the following limitations:
employmenteld by the employee when timgury occurred shall (1) Notwithstandingany other provision ahis chapterevery
be considered in computing actuahge loss from the employeremployeewho is receiving compensation undkis chapter for
in whose employhe employee sustained the injury as providegermanentotal disability or continuous temporary total disability
in this paragraph. If an employselverageveekly earnings are morethan 24 months after the datéinjury resulting from an
calculatedunder s.102.11 (1) (a) wages received from otherinjury which occurred prior to May 13, 1980, shall receive supple
employmenteld by the employee when timury occurred shall mentalbenefits which shall be payable in the first instance by the
be offset against those average weekly earnings andgaiist employeror the employes insurance carrigor in the case of
the employees actual earnings ithe employment in which the benefitspayable to an employee unde82.66 shall be paid by
employeewas engaged at the time of the injury the department out of the fund created undé08.65 These sup

(c) Wages received from the employer in whose employ tiemental benefitshall be paid only for weeks of disability occur
employeesustained injury or from other employmestitained ring after January 1, 1982, and shaihtinue during the period of
afterthe injury occurred shall be considered in computing benefitgchtotal disability subsequent to that date.
for temporary disability (a) If such employee is receiving the maximum weekly bene

(7) (a) If an employee has a renewed period of tempatiary fits in effect at the time of thmjury, the supplemental benefit for
ability commencing more than 2 years after the date of injury adyeek of disability occurring after March 30, 2084all be an
exceptas provided in patb), the employee returned to work foramountwhich, when added to the regular benefit established for
atleast10 days preceding the renewed period of disapjiiy ~ the case, shall equal $233.
mentof compensation for the neperiod of disability shall be  (b) If such employee is receiving a weekly benefit which is less
madeas provided in pafc). thanthe maximum benefit which was irfedt on the date of the

(b) An employee needot return to work at least 10 days-preinjury, the supplemental benefit farweek of disability occurring
cedinga renewed period of temporary disability to obtain benefigdter March 30, 2004, shall be an amountfisignt to bringthe
undersub.(5) for rehabilitative training commenced more than fotal weekly benefits to the same proportion %33 as the
yearsafter the date of injuryBenefits for rehabilitative training employee’sveekly benefit beart® the maximum in ééct on the
shallbe made as provided in péo). dateof injury.
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(c) The employer or insurance carrier paying the supplemental(b) If, during the period sdorth in s.102.17 (4)the employ
benefitsrequired under this subsection shall be entitlectii;r  mentrelationship is terminated by the emplogéthe time of the
bursementfor each such case from the fuaedtablished by s. injury, or by the employee because his or her physical or mental
102.65 commencing one year from the date of the first such pdimitations prevent his or her continuing in such employment, or
ment and annually thereafter while such payments continué.during such period a wage loss of 15%nwore occurs the
Claimsfor such reimbursement shall be approbsgdhe depart departmenimay reopen any award and make a redetermination
ment. takinginto account loss of earning capacity

(2) In case of permanent total disability aggregate indemnity (c) The determination of wage loss shall not take into account
shall be weekly indemnity for the period that the employee mayny period during which benefire payable for temporary dis
live. Total impairment for industrial use of both eyesthe loss ability.

of both arms at or near the shoulderof both legs at or near the  (d) The determination of wage loss shall not take into account
hip, or of one arm at the shoulder and one leg at the hip, constitgg period during which benefits are paid underif8
permanentotal disability This enumeration is not exclusive, but (e) For the purpose afetermining wage loss, payment of

in other cases the departr_nent_ Sh"’_“_l find the facts. benefitsfor permanent partial disability shall not be considered
(3) Forpermanent partial disability not covered byl€¥2.52  paymentof wages.

t0 102.56 the aggregate number of weeks of indemnity shall bear(f) Wage losshall be determined on wages, as defined in s.
suchrelation to 1,000 weeks as thature of the injury bears to one 15 1 percentage of wage loss shall be calculated on the basis
causingpermanent total disability and shall be payable at the r actual average wages over a period of at least 13 weeks.

of two—thirds of the average weekly earnings of the employee,

e . o .
earningsto be computed as provided in1€2.11 The weekly . (9) For purposes of this subsection, if the employer in good
indemnity shall bein addition to compensation for the healin

aith makes an &ér of employment which is rgfused 'bme
periodand shall be for the period that the employes live, not ©Mployeewithout reasonable cause, tployee is considered
to exceed 1,000 weeks. to havereturned to work with the earnings the employee would
(4) Where the permanenisability is covered by s4.02.52

havereceived had it not been for the refusal.

(h) In all cases of permanent partial disabitigt covered by
o5-102.52t0 102.56 whether or not the employee has returned to
asmore than 100 per cent. work, the permanent partial disability shall not be less than that

5) | h it is determined that iodic b fi{nposedby the physical limitations.

(5) In cases where it is determined that periodic benefits i " 1971 ¢ 1481973 c. 1501975 c. 14%s.33, 54, 57 1975 c. 1991977
grantedoy the federal social security @oe paid to the employee . 195 1979 c. 2781981 c. 921983 a98 1991 a. 851995 a. 17; 2001 a. 372003
because of disabilityhe benefits payable under this chapter shall144
bereduced as follows: Cross Refeence: See also sH®WD 80.32 80.34 and80.5Q Wis. adm. code.

’ . Committee Note, 1971:Employees who are totalljisabled receive compensa

(a) For each dollar that the total monthly benefits payabd@n at the wage level and the compensation ratefdateds of the date of their injury
under this chapterexcluding attorney fees and costs, plus thgnisis an average of approximately $45.90 per week foethployees who are

3 : ; ; jured previous to February 1, 1970. The intent is to provide for paymeSupple
momhly benefits payable under the social security act for disa entalbenefits; for example, an employee who was injured in October 1951 and

ity exceed 80% of the employseaverage current earnings asarningwages in excess of the maximum of $52.86 is receiving $37 a week for total
determinecby the social security administration, the benefits paﬁsability. This employee will receive supplemental benefits of $42 a week to bring
; ! tal up to $79, which was the maximum February 1, 1970. An employee injured
ableunder this chapter shall be reduced by the same amoun %@tober 1951 with a wage of $26.43 has been receiving $18.50 per week for total
thatthe total benefits payable shall not exceed 80% of the empl@pability. This is 50%of the maximum in ééct in October 1951. Such employee
ee’saverage current earnings_ Howevey total benefit payab|e will receive supplemental benefits of $21 a week to bring the total up to $39.50, which
. . . i3 50% of the maximum in f&fct February 1, 1970. It is not intended that any death
underthis chapter and under the federal social security act maj@g%%fitpayment be #cted by this section. [Bill 371-A]
reducedto an amountess than the benefit payable under this Thedepartment must disregard total laé®aming capacity in the case of arela
chapter, tive scheduled injury Mednicof v. DILHR, 54 Wis. 2d 7 194 N.W2d 670(1972).
; ; ; e“odd-lot” doctrine is a part of Wconsin law It provides that if a claimant

,(b) No reduction under thIS.SECtlon ,Sha” bQ (nadg becaus%gfesa prima facie case that he or she was injured in an industrial accident and,
anincrease granted by the social security administration as a e@esiusef injury, age, education, and capagityunable to secure continuing gainful
of living adjustment. employmentthe burden othowing that the claimant is employable shifts to the

. employer. Balczewski vDILHR, 76 Wis. 2d 487251 N.W2d 794(1977).

(c) Fa'!ure of the employee, except for quusable neglect, 1&yb.(6) (a) includes only wage loss frd at the employment where the injury
report social security disability payments within 30 days aftepccurredand does not include wage loss frarsecond job. RE. LIRC, 159 Wis.
written request shall allow the employer or insurance catoier 2d 239 464 N.W2d 56(Ct. App. 1990).

; ] f IRC exceeded its authority when it ordered temporary total disapdiyynents
reduceweekly compensation benefits payable under this cI‘]‘a‘p{&lran indefinite future period. Such payments are not authorizéidefperiod after

by 75%. Compensation benefits otherwise payable shall be reinmedical condition has stabilized and before the employeegmesesuyery GTC
bursedto the employee after reporting. Auto Parts vLIRC, 184 Ws. 2d 450516 N.W2d 313(Ct. App. 1993).
: . . . ub. (4) requires apportionment between scheduled and unscheddjueds
(d) The employer or insurance Cam_er mak'ng such reducti lenboth contribute to permanent total disahiliboss of earning capacity may not
shallreport to the department the reduction anegaested by the beawarded for scheduled injuries. LanghukIRC, 206 Ws. 2d 493557 N.W2d
i i 0 (Ct. App. 1996).
gepa;tmer?tfurglsh_to the department satisfactory proof of thélsln order for sub. (6) (b) to applthe physical limitations must be from an unsehed
asisfor the reduction. uledinjury. Mireles v LIRC, 226 Ws. 2d 53593 N.W2d 859(Ct. App. 1999).
(e) The reductiomprescribed by this section shall be allowed Sub.(2) governs the permanent total disability indemriigther cases” of disabil

ity under sub. (2) may include a combination of scheduled and unscheduled injuries.
only as to payments made on or after July 1, 1980, and shalliiesy, 1IRC: 2000 Wi 96237 Ws. 2d 69613 N.W2d 875

computedon the basis of paymentsade for temporary total, tem  sub.(6) (b)allows the department to reopen an award to account for loss of earning
i i i ilit\eapacityfrom an unscheduled injurgven if a scheduled injury causes tienina
porarypartlal, pe_rmanent tqtal and permanent partlal dlsablllt}{:ion of employment. Mireles.\LIRC, 2000 WI 96237 Wis. 2d 69613 N.W2d 875
() No reduction shall takéto account payments made under sub.(2) allows the awarding of permanent total disability that results from a com
the social security act to dependents of an employee. bination of scheduled and unscheduled injuries, provided that the applicant estab
L L . lishesthat a clegrascertainable portion of the disability is attributable taitisched
(6) (a) Where an injured employee claimiggmpensation uledinjury or injuries. Secura Insurance RC, 2000 WI App 237239 Wis. 2d 315

for disability under sub(2) or (3) has returned to work fadhe 620N.W.2d 626

: e A claimant is not required to present evidence of a job search as part of prima facie
employerfor whom he or she worked at the time of the Injth? caseof odd-lot unemployabilityprovided the claimant shows thHacause of the

permanentlisability award shall be based upon the physicat limihjury and otheBalczewskfactors suctas age, education, capacind training, he
tationsresulting from the injury without regard to loss of earningr she is unable to secure continuing, gainful employment. If the claimant is within

: ; ; e eodd-lot categoryit falls to the employer to rebut the prima facie case by demon
capacity unless the actual wage loss in comparlsonsmmhlngs stratingthat the claimant is employable and that jobs exist for him orBeecher

at the time of injury equals or exceeds 15%. V.LIRC, 2004 WI 88, W¥.2d _ .,  N.\VEd__ 02-1582
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Theburden that shifts from the claimant to the employer uBdizewskis abur  upon thedeceasedFor purposes of this subsection, dependency
denof persuasion, but only as to the sub-issue of whether a job exists that the clai :
cando. The burden of persuasion on the ottsrects of the claimasttase for per Ehallbe determined under s02.49and102.51

mgrgnggéil \%ilsggility bmegtgemains, as %Is\zl\éays, vgizth 1trﬁ])gzclaimam- Beecherv  (2) PAYMENTS TODEPENDENTS. (@) If there are more than 4 per
: P WO LH L e onswho are wholly dependent upon the deceased employee an
Paymenbf the supplemental benefit of 102.44 (1) is not precluded to former st% o ’ . :
employeesy Art. IV, s. 26. The second injury fund is not impressed with aconstrl%admonalbeneﬁt of $2,000 shall be paid feach dependent in
tive trust which prevents itsse for payment of such supplemental benefits. 62 Atexcesf 4.
Gen.69. (b) If there is more than one person who is wholly dependent

102.45 Benefits payable to minors; how paid. Com Uponthe deceased employee, the benefits under this section shall

pensatiorand deattbenefit payable to an employee or dependef€ @pportioned between such dependents on the paoper
who was a minor when themployees or dependergright began tonalbasis as the primary death benefit.
to accrue, mayin the discretion of the department, be ordered paid () Notwithstanding sul{1), if there are partial dependents of
to a bank, trust companirustee, parent or guardian, for the usthe deceased employee who astitled to benefits under s.
of such employee or dependent as may be found best calculdf@d48 they shall be entitled to suglortion of the benefit deter
to conserve the employee’or dependerst’ interests. Such minedunder sub(1) that their partial dependency benefit bears to
employeeor dependent shall be entitled to receive payments,tii¢ primary benefit payable to one wholly dependent upon the
the aggregate, at a ramot less than that applicable to paymentdeceased.No payment to a partial dependent shall be less than
of primary compensation for total disability death benefit as $1,000.
accruingfrom the employes’or dependerg’18th birthday (3) Disputes. In case of dispute, dependents may file applica

History: 1973 c. 1501993 a. 492 tionsas provided in 402.17 and ss102.17to102.27shall apply

) . In such case, if the claim for a primary deb#nefit is compro

102.46 Death benefit. Where death proximately resultem  mised any claim under this section shall be compromised on the
the injury and the deceased leaves a person wholly dependgitheproportional basis. The attorney general shall represent the
uponhim or her for support, the death benefit shall equal 4 timggerestsof the state in case of such dispute.
his or her average annual earnings, but when added to the-disabll s ; ; :
ity indemnitypaid and due at the time of death, shall not exceBgS;S'\Qr'\g\)/ﬁéf ﬁ}nggséi%e to minors under this section may be

tlvg)%.—ﬂlr(das) of weekly wage for the number of weeksotin s. (6) Proor. In administering this section the department may

History: 1979 c. 2781981 c. 92 requirereasonable proof of birth, marriage, relationship or depen
Death benefits under the workecompensation lawFortune. WBB Apr1987. dency.
! ) (7) NOTTO AFFECTOTHERRIGHTS,BENEFITSOR COMPENSATION.
102.47 Death benefit, continued.  If death occurs to an Thecompensation provided for in this section is in addition to, and
injured employee other than as a proximate result oiffigy,  notexclusive of, any pension rights, death benefitsther corn
before disability indemnity ceases, death benefit and burigknsatiorotherwise payable by law
expenseallowancg §hal| be as follows: . (8) DeriNniTiONs. As used in this section:
(1) Wherethe injuryproximately causes permanent totat dis (a) “Correctionalofficer” means any person employed by the

ability, they shall be the same as if the injury had caused .de%Q?xteor any political subdivision as a guard diiar whose prip
exceptthat the burial expense allowance shall be included in { ﬁ")al dutiesare supervision and discipline of inmates at a penal

items subject to the limitation stated in502.46 The amount jnqsiytion, prison, jail, house of correction or other place of penal
availableshall be applied toward burial expense before any tention.

appliedtowarddeath benefit. If there are no surviving dependents R y
the amount payabléo dependents shall be paid, as provided in s, (2M) ‘Diving team member” means a member degally
102.49(5) (b), to the fund created underl€?2.65 organlﬁe_ddlv_lng te?m.

(2) Wherethe injury proximatelycauses permanent partial__(2) ‘Fire fighter” means any person employed by the state or
disability, the unaccrued compensation shall first ayplied 2"y Political subdivision as a member ofioér of a fire depart
towardfuneral expenses, not to exceed the amount specified if/€NtOr @ member of a volunteer departmémt|uding the state
102.50 Any remaining sum shall be paid to dependents, as pHi€ marshal and deputies.
vided in this section and s402.46and102.48 and there is no  (€) “Law enforcement dicer” means any person employed by
liability for any other payments. All computations under this sube stateor any political subdivision for the purpose of detecting
sectionshall take into consideratidhe present value of future @andpreventing crimeind enforcing laws or ordinances and who
payments. If there are nsurviving dependents the amount payiS authorized to make arrests for violations of the laws or ordi
ableto dependents shall be paid, as provided 192.49 (5) (b) nancegshe person is employed to enforce, whether that enforce

to the fund created under®)2.65 mentauthority extends to alaws or ordinances or is limited to
History: 1971 c. 1481977 c. 1951983 a. 981987 a. 179 specificlaws or ordinances.

) (d) “Political subdivision” includes counties, municipalities
102.475 Death benefit; law enforcement and correc - andmunicipal corporations.

tional officers, fire fighters, rescue squad members, div -
ing team members, national or state guard members
and emergency management personnel. (1) SeeciaL
BENEFIT. If the deceased employee is a law enforcemditeof
correctionzl;lloffice_r, filre figgter, rescue squaddn;embefiiving ﬁpduniversities

teammembeynational guard member or state defense force-meff - - " : ,

ber on state active duty as describieds. 102.07 (9)0r if & 418 1675 c. 10560 (1Ly 1975 ¢. 2211661 ¢, 3551983 . 98169 1985 29
deceasegberson is an employee or volunteer performing emei987a. 63 1991 a. 851993 a. 811995 a. 2471999 a. 14

gencymanagement activities undgr. 166 during a state of emer ] )

gencyor a circumstance described il 66.04 who sustained an 102.48 Death benefit, continued.  If no person who sur
accidentalinjury while performing services growing out of andvives the deceased employee is wholly dependent upon the
incidentalto that employment or volunteer activity so that benefiieceasecemployee for support, partial dependency and death
arepayable under 202.460r 102.47 (1) the department shall benefitstherefor shall be as follows:

voucherand pay from the appropriatiamder s20.445 (1) (aa) (1) An unestranged surviving parent or parents to whose sup
asum equal to 75% of the primary death benefit as of the datepoft the deceased has contributed less than $500 in the 52 weeks
death,but not less than $50,000 to the persons wholly dependeektpreceding the injury causing death shall receive a death bene

(dm) “Rescue squad member” means a memberlefally
organizedrescue squad.

(e) “State” means the state ofionsin and its departments,
divisions,boards, bureaus, commissions, authorities and colleges
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fit of $6,500. If the parents are not living togetitiee department tially dependent for suppothe employer or insurer shall pay into
shalldivide this sum in such proportion as it deems to be just, cahe state treasury an amount which, when added to the sums paid
sideringtheir ages and other facts bearing on dependency  or to be paid on account of partial dependency and undé2s48

(2) In all other cases the death benefit shall be such sum as(fhe shall equal the death benefit payable to a person wholly
department shall determine to represent fairly and justly the aidlependent.
supportwhich thedependent might reasonably have anticipated (d) The payment into the state treasury shall be made in all such
from the deceased employee but for the injdtyestablish antiei casegegardless of whether the dependemtpersonal represen
pationof supportand dependencit shall not be essential that thetativesof the deceased employeemmence action against a 3rd
decease@mployee made any contribution to support. The aggmearty under s102.29 If the payment is not made within 20 days
gate benefits in such case shall not exceed twice the averadter the department makes request therefory sum payable
annualearnings of the deceasedl4 times the contributions of theshall bear interest at the rate of 7% per year
deceasetb the supporbf such dependents during the year imme  (e) Theadjustments in compensation provided inl€g.57
diately preceding the deceased emplogedeath,whichever 102.58and102.60do not apply to payments made under this sec
amountis the greaterIn no event shall the aggregate benefits ifion.
suchcase exceed thamount which would accrue to a person (6) Thedepartment may award the additional benefits payable
solelyand wholly dependent. Where there is more than one pargjglier this section to the surviving parent of the chilthéehild’s
dependenthe weekly benefit shall bepportioned according t0 guardianor to such otheperson, bank or trust company for the
their relative dependency The term “support” as used in SSchild's use as may be found best calculated to conserve the interest
102.42t0 102.63shall include contributions to the capital fund obf the child. In the case of death of a child while benefits are still
the dependents, for their necessary comfort. payablethere shall be paid the reasonable expense for burial, not

(3) A deathbenefit, other than burial expenses, except axceeding$1,500.

otherwiseprovided, shall be paid in weekly installments corre  (7) Al payments received under this section shall be depos
spondingin amount tawo-thirds of the weekly earnings of thejted in the fund established by ¥)2.65

employeeuntil otherwise ordered by the department. History: 1971 c. 2605.92 (4) 1975 c. 147199, 1977 c. 1951979 c. 105.60
History: 1975 c. 1471979 c. 2781989 a. 641993 a. 492 (13); 1979 c. 278355, 1985 a. 831991 a. 851993 a. 4921997 a. 2532003 a. 144
Cross Refeence: See also DWD 80.46 Wis. adm. code. Cross Reference: See also DWD 80.48 Wis. adm. code.

Deathbenefits for dependent children are not increased by s. 102.57. Schwartz
102.49 Additional death benefit for children, state DP'LHR.72Ws.2d 217240 N.W2d 173(1976).

fund. (1) Where the beneficiary under¥2.46or 102.47 (1) 2.50 Burial expenses. In all cases where death of an
is the wife or husband of the deceased employee and is wh PFWponeeproximately results from the injury the employer or

dependentor support, an additional death benefit shall be paj hall th bl for burial. not di
from the funds provided by sufb) for each child by their mar $6Sl6r&;s all pay the reasonable expense for bunal, not exceeding

riage who idiving at the time of the death of the employee, and istory: 1971 ¢. 1481977 c. 1951985 a. 831991 a. 851995 a. 17.

whois likewise wholly dependent upon the employee for support.

Such payment shalcommence at the time that primary deatdh02.51 Dependents. (1) WHoARE. (a) The following per
benefitpayments are completed, oailvancement of compenrsa sonsare entitled to death benefits as if they are solely and wholly
tion hasbeen paid at the time when payments would normaliiependentor support upon a deceased employee:

havebeen completed. Payments shall continue at the rate of 10%1. A wife upon a husband with whom she is living at the time
of the surviving parerdg’weekly indemnity until the chilg’l8th  of his death.

birthday. If the child is physically or mentally incapacitatsdch 2. A husband upon aife with whom he is living at the time
paymentsnay be continuetieyond the 18th birthday but the pay of her death.
mentsmay not continue for more than a total of 15 years. 3. A child under the age of 18 years upon the parent with

(2) A child lawfully adopted by the deceased employee aRghomhe or she is living at the time of theath of the parent, there
the surviving spouse, prior to the time of the injuagd a childhot  pbeingno surviving dependent parent.
the deceased employsadwn by birth or adoption but living with 4. Achild over the age of 18 years, but physically or mentally
the deceased employes a member of the deceased emplayegncapacitatedrom earning, upon the parent with whom he or she
family at the time of the injury shall for the purpose of this sectiqg jiying at the time of the death of the parent, there being Ro sur
betaken as a child by their marriage. viving dependent parent.

(3) If the employee leaves a spouse wholly dependent and alsgy) where a dependent whosiatitled to death benefits under
achild by aformer marriage or adoption, likewise wholly depeniis subsectiorsurvives the deceased employee, all other depen
dent,aggregate benefits shall be the same in amount as if the chghs shall be excluded. The dfiag of any portion of the sup
werethe childof the surviving spouse, and the entire benefit shajbt and maintenance of a child upon @ighe parents, or any
be apportioned to the dependents in the amounts that the dep@funtary contribution toward the support afchild by a parent,
mentshall determine to be just, considering the ages of the depgfan obligation to suppoet child by a parent constitutes living
dentsand other factors bearingn dependency The benefit \yith any such parent within the meaning of this subsection.
awardedo the surviving spousghall not exceed 4 times the aver (2) WHo ARENOT. (a) No person shall be considered a depen
ageannual earnings of the d.eceased employee. ) . dent unless that person is a spouse, a divorced spouse who has not

(4) Dependencyf any child for the purposes of this sectioemarriedor a lineal descendant, lineal ancestoother sisteror
shallbe determined according to1€)2.51 (1) in like manner as gthermember of the familywhether by blood or by adoption, of
would be done if there was no surviving dependent parent. the deceased employee.

(5) (a) In each case of injury resulting in death, the employer (p) |f for 8 years or more prior to the date of injury a deceased
or insurer shall pay into the state treasury the sum of $10,000empioyeehas been a resident of the Unittdtes, it shall be cen

(b) In addition to the payment required under. (@ in each clusively presumed thato person who has remained a nonrresi
caseof injury resulting in death leaving no person dependent fdentalien during that period is either totally or partially dependent
support,theemployer or insurer shall pay into the state treasugponthe deceased employee for support.
theamount of theleath benefit otherwise payable, minus any pay (c) No person who is monresident alien shall be found to be
ment made under $02.48 (1)in 5 equal annual installments witheithertotally or partially dependenin a deceased employee for
thefirst installment due as of the date of death. supportwho cannot establish dependeriiy proving contribu

(c) In addition to the payment requiradder par(a), in each tionsfrom the deceased employieg written evidence or tokens
caseof injury resulting in death, leaving one or more persons paf the transfer of moneguch as drafts, letteo$ credit, microfilm
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or other copies of paid share drafts, canceled checksgceipts (8) Theloss of all fingers on one hand at their proximal joints,

for the payment to any bangéxpress compannited States post 225 weeks;

office, or other agency commercially engaged in the transfer of (9) Losses of fingers on each hand as follows:

L”e”hdjgg?ga%”gei%l;gte% }eom?)rl]g;zg[t)(r) tsrﬁgﬁrr?:)snsrigsr?égﬁnds_ ON  (a) Anindex finger and the metacarpal bone thereof, 60 weeks;

ing dependencyThis provision shall not be applicable unldss (b) An !ndex f!nger atthe promma! J.Omt’ 50 Week.s,

employeehas been continuously in the United States for at least(C) An index finger at the second joint, 30 weeks;

oneyl/eard[?rr]ior to ?isorthler ir:jgry an?hhas been remuneratively Ed; AAn l_zglexf_flngef aélttt:e dlSt'fa| J0|nt|, 52 W?sks; .

employedtherein for at least 6 months. e) A middle fingerand the metacarpal bone thereof, 45 weeks;
(3) DivisioN AMONG DEPENDENTS. If there is more than one  (f) A middle finger at the proximal joint, 35 weeks;

personwholly or partially dependent, the death benefit shall be (g) A middle finger at the second joint, 20 weeks;

divided between such dependents in such propoatothe depart (h) A middle finger at the distal joint, 8 weeks;

mentshall determine tbe just, considering their ages and other

factsbearing on such dependency (i) Aring finger and the metacarpal bone thereof, 26 weeks;

. (i) A ring finger at the proximal joint, 20 weeks;

(4) DEPENDENCYAS OF THE DATE OF DEATH. Questions as to L g .
whois a dependent and the extenhif or her dependency shall (k) A rllng f!nger atthe sgconq .jomt, 15 weeks;
be determined as of the date of the death ottheloyee, and the (L) Aring finger at the distal joint, 6 weeks;
dependent'sight to any death benefiecomes fixed at that time,  (m) A little finger and the metacarpal bone thereof, 28 weeks;
regardlesof any subsequent change in conditiorihe death (n) A little finger at the proximal joint, 22 weeks;
benefitshall be directly recoverable by and payable to the depen (o) A jittle finger at the second joint, 16 weeks;
dentsentitled thereto or their legal guardians or trusteexase ; . ; . .
of the death of a dependent whose right to a death benefit has th ) Alittle finger at the distal pm.t’.6 weeks; )
becomefixed, so much of the benefit as is then unpaid is payable 0) The loss of a leg at the hip joint, 500 weeks;
to the dependere’ personal representatives in gross, unless the(11) The loss of a leg at the knee, 425 weeks;
departmentietermines that the unpaid benefit shall be reassigned,(12) The loss of a foot at the ankle, 250 weeks;
undersub.(6), and paid to any other dependent who is physically (13) Theloss of the great toe with the metatarsal bone thereof,
or mentally incapacitated or a minoA posthumous child is for 83 1/3 weeks;
the purpose of this subsection a dependent as of the date of deathi4) Losses of toes on each foot as follows:

(5) WHEN NoT INTERESTED. No dependenbf an injured  (a) A great toe at the proximal joint, 25 weeks;
employeeshall be deemed a party in interest to any proceeding by(b) A great toe at the distal joint, 12 weeks:

the employee forthe enforcement of the employg&laim for . .
compensationpor with respect to the compromise thereof by such (€) The second toe with tietatarsal bone thereof, 25 weeks;

employee. A compromise of all liability enteredhto by an (d) The second toe at the proximal joint, 8 weeks;

employesis binding upon the employsedependents, except that  (€) The second toe at the second joint, 6 weeks;

any dependent of a deceased employee may submit the compro(f) The second toe at the distal joint, 4 weeks;

mise for review under 402.16 (1) (9) The third, fourth or little toe withhe metatarsal bone
(6) DivisioN AMONG DEPENDENTS. Benefits accruing to a thereof,20 weeks;

minor dependent child may be awarded to either parent in the dis (h) The third, fourth or little toe at the proximal joint, 6 weeks;

cretionof the department. Notwithstanding sib), the depart (i) The third, fourth or little toe at the secondiistal joint, 4

mentmay reassign the death benefit, in accordance with th@jgeks:

respectiveneeds therefor as between a survivdpguse and chil . ; :
drendesignated in sulfl) and $102.49 we(elkss)' The loss ofan eye by enucleation or evisceration, 275

(7) CerTAIN DEFENSEBARRED. In proceedings for the collec ; ; ; ;
tion of primary death benefit or burial expense it shall not b (16) Total impairment of one eye for industrial use, 250

defense that the applicant, either individually or as a partner or

memberwas an employer of the deceased (17) Total deafness from accident or sudden trauma, 330

History: 1975 c. 94147 1977 . 1951981 . 921983 a. 98368 1993 a, 12, WEEKS; _
492, 1995 a. 2251997 a. 2531999 a. 162 (18) Total deafnessof one ear from accident or sudden
Cross Refeence: See also DWD 80.4§ Wis. adm. code. trauma,55 weeks.

A posthumously born illegitimathild does not qualify as a dependent under sub. History: 1973 ¢. 1501975 c. 1471979 c. 278
(4). Claimants not falling within one of the classifications under sub. (2) (a) will not ¢y gss Refeence: See also sOWD 80.32and80.5Q Wis. adm. code.
qualify for benefits, regardless of dependencfaat. Larson vDILHR, 76 Wis. 2d In a proceeding brought by an employee whéesel total deafness in one ar

595 252 N.W2d 33(1977). skull fracture, loss of taste and smell, facial paralysis, and periods of intermittent
headacheand dizziness, théepartment did not err in determining that the hearing
102.52 Permanent partial disability schedule. In cases losswas a scheduled disability under sub. (18), with a separate award for the addi
. . . . . ...tional physical eflects of the deafness, rathiean considering the entire range of dis
mCll.Jded'n Fhe following SChedUle of permanent partlgl d'salb.'“abilitiesas awhole. When a loss is recognized by and compensable under this sec
tiesindemnity shall be paid for the healing period, and in additiotign, the schedule therein is exclusivearde Zande.ILHR Dept.70 Wis. 2d 1086
for the periOd specified, at the rate of two-thirds Ofaherage 23‘?#é}{l\é§gc$f5a5rgleﬁr7nsét the shoulder” undeb. (1) includes injuries to the shoulder
weekly earnings of the employee, to be compueghrovided i pagenv. LIRC, 210 Ws. 2d 12563 N.W2d 454(1997). I

s.102.11
(1) The loss of an arm at the should&g®0 weeks; 102.53 Multiple injury variations. In case an injury causes

(2) The loss of an arm at the elbo#60 weeks; rlnoozrefstzhandggg ggrt?]‘a”emgifsab"gy r?pedcmed'tin EgQ”“éf 3)

. .52an : eperiod for which indemnity shall be pay
(3) The loss of a hand, 400 weeks; . able for each additional equal or lesser disability shall be
(4) Theloss of a palm where the thumb remains, 325 weekgcreasedas follows:

(5) Theloss of a thumb antthe metacarpal bone thereof, 160 (1) In the case of impairment of both eyes, by 200%.

weeks; ) o (2) In the case of disabilities on the same hand covered by s.
(6) Theloss of a thumb at the proximal joint, 120 weeks; 102.52(9), by 100% for the first equal or lesser disability and by
(7) The loss of a thumb at the distal joint, 50 weeks; 150%for the 2nd and 3rd equal or lesser disabilities.
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(3) In the case of disabilities on the same foot covered by s.(b) The last day actually worked before retiring, regardless of
102.52(14), by 20%. vacationpay or time, sick leave or any other benefit to which the

(4) In all other cases, by 20%. employees entitled;

(5) Theaggregate result as computed by applying @)band (c) Termination of the employer—employee relationship; or
the aggregate result for members on the same hand or foot as con{(d) Layoff, provided the laydfis complete and continuous for
putedby applying subg2) and(3), shall each be taken as a uni months.
for applying sub(4) as between such units, and as between such(5) No claim under sub4) may be filed until Zconsecutive
unitsand each other disability daysof removal from noisy employment after the time of injury

History: 1973 c. 1501979 c. 278 exceptthat under sul{4) (d)the 7 consecutive days’ period may

commenceawithin the last 2 months of layfof

(6) The limitation provisions in this chapter shall control
laimsarisingunder this section. Such provisions shall run from
efirst date upon which claim may be filed, or from the date of
subsequenteath, provided that nolaim shall accrue to any
dependentnless an award has been issued or hearing tests have
been conducted by a competent medical specialist after the
fe ployeehas been removed from the noisy environment for a

102.54 Injury to dominant hand.  If an injury to an employ
ee’'sdominant hand causes a disability specified.t02.52 (1)
to (9) or amputation of more than two-thirds of the distal joint q
afinger, theperiod for which indemnity is payable for that disabil
ity or amputation is increased B§%. This increase is in addition
to any other increase payable undeil@2.53but, for cases in

which an injury causes more than one permanent disalihi¢y

increaseunder this section shall be based on the periods speci

: L ; iodof 2 months.
in 5.102.52(1) to (9) for each disability and not on any increase (7) No payment shall be made to an employee under this sec
periodspecified in s102.53 pay ploy

History: 1993 a. 81 tion unless the employee shall have workedoisy employment
for a total period of at least 90 dags the employer from whom

102.55 Application of schedules. (1) Wheneveramputa theemployee claims compensation. _

tion of a member is made between any 2 joints mentioned in the(8) An employer is liable for the entire occupational deafness

schedulen s.102.52the determined losand resultant indemnity to which his or her employment has contributed; bptrévious
thereforshall bear such relation to the loss and indenagplica  deafness is established by a hearing test or other competent evi
blein case of amputatioat the joint next nearer the body as sucfiencewhether or not the employee was exposed to neitsin

injury bears to one of amputation at the joint nearer the.body the 2 months preceding such test, the employer is not liable for

(2) Forthe purposes of this schedplermanent and Comp|eteprevio.usloss scestablished nor is the employer liable for any loss
paralysisof any member shall be deemed equivalent to the IJS§ Which compensation has previously been paid or awarded.
thereof. (9) Any amount paid to an employee under this section by any

(3) Forall other injuries to the members of the body or its fagmp:oyeshall bhe creolllted e:‘gamst cons_penfgtlop payab?yy b
ultieswhich are specified in this schedule resulting in perman ployerlo such employee for occupational deainess under subs.

disability, though the member be not actually severed or the f and(4).t_ Nrio employee s|r|1all inlthe agfgregate re;:_eivel %reafter
ulty totally lost, compensation shall bear such relation to thggmpensatiorirom any or all employers for occupational Gea

namedin this schedule as disabilitieear to the disabilities named"eSSthan that provided in this section for total occupational-deaf
in this schedule. Indemnity in such cases shall be deterrhjnedqess' . . .

allowing weekly indemnity during the healing period resulting (10) No compensatiomaybe paid for tinnitus unless a hear
from the injury and the percentage of permanent disability resdfid test demonstrates a compensable hearing loss other than tinni

ing thereafter as found by the department. tus. For injuries occurring oor after January 1, 1992, no com
pensatiomrmay be paid for tinnitus.
102.555 Occupational deafness; definitions. (11) Compensatiomnder s102.66for permanent partial dis

(1) “Occupationaldeafness” means permaneattial or perma ability due tooccupational deafness may be paid only if the loss
nenttotal loss of hearing of one or both ears due to prolongétihearing exceeds 20% of binaural hearing loss.
exposureto noise in employment. “Noise” means Sound capabjeHiston: 1971 ¢, 1481973 c. 1501975 c. 147199, 200,197 . 1951979 c.

; : oo R 1981 c. 921983 a. 981985 a. 831991 a. 85
of producingoccupational deafness. “Noisy employment” means g, oss Refeence: See also DWD 80.25 Wis. adm. code.

employmentin the performance of which an employee is-sub committee Note, 1971:Where an employer discontinues@isy operation and
jectedto noise. transfersthe employees to nonnoisy employment, they have been unable to make

. claim for occupational deafness until the conditions of sub. (b), (c) or (d) were met.
(2) No benefits shalbe payable for temporary total or terapoThe employee will now have the option of filing a claim at the time of transfer at the

rary partial disability under this chapter for loss of hearing due wrrentFrate %flcrfmpentsa&on Witg,té} 2—l/f2% {)e((jl;j)CtEO; foEde)aCE yeﬂﬁgmbveﬁio "
f or waiting until he meets the conditions of sub. (b), (c) or (d) when he may file claim
prolongedexposure to noise. ) . atthethen—current rate of compensation with a 1/2% reduction for each year of age
(3) An employee who because o€cupational deafness isover50. [Bill 371-A]

transferred)y his or her emp|0yer to other noisy employment and!t is a prerequisite for an award of benefits under sub. (10) that the employee must

. rha esufered some compensable hearing loss other than tinnitus; sub. (10) does not
therebysustains actual wage loss shall be compensated at the &@{fte a compensable hearing loss in both ears or in a particul@areeral Cast
providedin s.102.43 (2) notexceeding $7,000 in the aggregaténgs Corporation vLIRC, 152 Ws. 2d 631449 N.W2d 619(Ct. App. 1989).

from all employers. “ime of injury”, “occurrence of injury”, and  Agencyinterpretation and application of sub. (8) is discussed. Harnischfeger Cor
“date of injur:'y"yin such case r{weré/m the date of WageJ IO)éS porationv. LIRC, 196 Ws. 2d 650539 N.W2d 335(1995),93-0947

(4) Subjectto the limitations provided in this sectidihere 10256 Disfigurement. (1) If an employee is so perma
shall be payable for total occupational deafness of one3€ar pently disfigured as to occasion potential wage loss, the depart
weeksof compensation; for total occupational deafness of bofhentmay allow such sum as it deems just as compensation there
ears,216 weeks of compensation; and for partial occupationgk not exceeding the employ@eaverage annual earnings as
deafnesscompensation shall bear such relation to that nameddggfinedin s.102.11 In determininghe potential for wage loss
this section as disabilities bear to the maximum disabilities prgndthe sum awardedhe department shall take into account the
videdin this section. In cases covered by this subsection, “tirgge education, training and previous experieand earnings of
of injury”, “occurrence of injury”, or “datef injury” shall, at the ' the employee, the employeepresent occupation and earnings
optionof the employee, be the datoccurrence of any of the fol andlikelihood of future suitable occupational change. Consider

lowing events to an employee: ationfor disfigurement allowance is confined to those areéseof
(a) Transfer to nonnoisy employment by an employer whos&mdy that are exposed the normal course of employment. The
employment has caused occupational deafness; departmenshall also take into account the appearance of the dis
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figurement, its location, and the likelihood of its exposure improvided in this chapter shall be increased 15Ut the total

occupationdor which the employee is suited. increasenaynot exceed $15,000. Failure of an employer reason
(2) Notwithstandingsub.(1), if an employee who claims cem ably to enforce compliance bymployees with any statute, rule,

pensatiorunder this section returnswrk for the employer who or order of the department constitutes failure by the employer to

employedthe employee at the time of the injury at the same occamply with that statute, rule, or order

higherwage, the employee may not be compensated uthless History: 1981 c. 921983 a. 982001 a. 37

employeeshows that he or sipgobably has lost or will lose wages This section and s. 102.58 may be applicable in the same case if the negligence of
dueto the disfigurement both the employer and employee are causes of the employgery. Milwaukee
~ g . Forgev. DILHR, 66 Ws. 2d 428225 N.W2d 476(1975).
History: 1971 c. 1481977 c. 1951987 a. 179

102.58 Decreased compensation. If injury is causedy
thefailure of the employee to use safety devices thgvrandaded

in accordance with any statute, rule, or ordehefdepartment and
dhatare adequately maintained, and the use of which is reasonably

102.565 Toxic or hazardous exposure; medical
examination; conditions of liability . (1) When an
employeeworking subject to this chapters aresult of exposure

in the course of hisr her employment over a period of time t e
toxic or hazardous substances or conditions, developslamy €nforcedby the employerif injury results from themployees

cally observable abnormality or condition which, competent failure to obey any reasonable rule adopted and reasonably
medicalopinion, predisposes or renders the employ in any manﬁ%f_orcedby the employer for the safety of the employee and of
differentially susceptible to disability to such an extent that it i¥hich the employee has notiaey, if injury results from the intex
inadvisablefor the employee to continue employméntolving  ication of the employee by alcohol beverages, as definesl in
such exposure and the employee is disgdirom or ceases to 125.02(1), or use of a controlled substanas defined in £61.01
continuethe employment, ansLifers wage loss by reason of suct{4), or a controlled substance analog, as defineddks01(4m),
dischargepr such cessation, the department may allow such stite compensation and death benefit providethis chapter shall

asit deems just as compensation thergfot exceeding13,000. bereduced 15% but the total reduction may not exceed $15,000.
In the event a nondisabling condition may also be caused by toxidistory: 1971 c. 1481981 c. 921983 a98 1987 a. 1791995 a. 4452001 a.

or hazardous exposure not related to employment, and ?heburden of proof i®n the employer to establish not only the fact of intoxication
e_mployeeh_as a h'Story of such exposure, compensatiquas butalso a causal connection between the condition and the injury or accident. He{ller
vided by this sectiorshall not be allowed nor shall any other femBeverageCorporation vDILHR, 49 Wis. 2d 233181 N.W2d 418(1970).

edy for loss of earning capacityin case of such discluyg prior This section and s. 102.57 may be applicable in the same case if the negligence of
to a finding by the department that it is inadvisable for t ththe employer and employee are causes of the employgary. Milwaukee

. ; I rgev. DILHR, 66 Ws. 2d 428225 N.W2d 476(1975).
employeeto continue in such employment and if itis reasonab yoWhethera traveling employes’'multiple drinks at a tavern was a deviation was

Prob_ablethat continued exposure_would result in disabi_ﬁmﬁ _ irrelevantwhen the employee was injured while engaged in a later act reasonably nec
liability of the employer who so discly@s the employee is pri essaryto living. Under this section, intoxication does not defeat a wisrkem

iahili i i pensatiorclaim but only decreases thenefits. Heritage Mutual Insurance Co. v
mary, and the liability of the employer insurer is secondary D arsen 2001 W1 30243 Wo. 24 47 624 NW2d 150
underthe same procedure and to the sarfecefs provided by

s.102.62 o 102.59 Preexisting disability , indemnity . (1) If an

(2) Uponapplication of any employer or employee the depaypjoyeehas at the time of injury permanent disability which if
mentmay direct any employee of the employer or an employg&,a tesulted frorsuch injury would have entitled him or her to
who, in the coursef his or her employment, has been exposed §Qq4e ity for 200 weeks and, asresult of such injunyncurs fur
toxic or hazardous substances or conditions, to submit 4o, yermanent disability which entities him or her to indemnity
examinatiorby a physician or physicians to be appointed by 6, >0 \yeeks, the employee shall be paid from the foraisided
departmento determine whether the employee has developed 4Pthis section additional compensation equivalent to the amount

abnormalityor condition under sul§l), and the degree thereof. . . ; . S
The cost of the medical examination shall be borne by the perd¥fic would be payable for said previous disability if it had
sultedfrom such injury or the amount which is payable for said

mﬁgg%%ﬁgc&?;éi;nhfortehseugzpoatr:%eegi( mligﬂtghnaﬁgﬁltlngp?t su?lsjrtherdisability whichever is the lesself said disabilities result

ies of the reports to the employand employee, who shall haveln Permanent total disabilithe additional compensation shall be
opportunityto rebut the reports provided request therefarasie 1" Such amount as will complete the payments which would have
to the departmenwithin 10 days from the mailing of the report to?€endue had said permanetotal disability resulted from such
the parties. The department shall matsdfindings as to whether Njury. This additional compensation accrues from, and noay

or not it is inadvisable for the employee to continukigor her bepaid to any person before, the end of the period for whickh com
employment. pensationfor permanent disability resulting from such injury is

(3) If an employee refuses to submit to the examination af%}yableby the employerand shall be subject to 502.32 (6)
directionby the commission, or amgember thereof or the depart (6M). and(7). Nocompromise agreement of liability for this addi
mentor an examiner thereof, or in any way obstrtioéssame, the tional compensation may provide for any lump sum payment.
employee’sright to compensation under this section shall be (1m) A compromise order issued undet®2.16 (1)may not
barred. be admitted as evidence in any action or proceeding for benefits

(4) No payment shall be made to an employee under this seempensablender this section.
tion unless he or she shathve worked for a reasonable period of (2) In the case of the loss or of the total impairment of a hand,
time for the employer from whom he or she claims compensatiarmnm, foot, leg, or eye, the employer shall pay $10,000 intsttite
for exposing him or her to toxic or hazardous conditions.  treasury. The payment shall be made in all such cases regardless

(5) Paymentof a benefit under this section to an employeef whether the employee or the emplogependent or personal
shall stop such employefeom any further recovery whatsoevemrepresentativeommences action against a 3rd partpravided
from any employer under this section. in s.102.29

gLSl;O(%: relQL;ZeZ.tﬁitlggr:glzge‘;ztgfmination be connected to the employmen (3) All payments r-eceived under this section shall be elepos
that caused t%e susceptibilitg d)i/sease. General Castings Corpl\/msteag,lsyﬁ fted in the fund established by E02.65
Wis. 2d 752457 N.w2d 557(Ct. App. 1990). History: 1971 c. 1481971 c. 26G.92 (4) 1973 c. 1501975 c. 1471977 c. 195
1981c. 92 1985 a. 83173 1987 a. 1792001 a. 372003 a. 144

: ; i i Cross Refeence: See also DWD 80.68§ Wis. adm. code.
102.57 Violations of Safety provisions, penalty . M injury Thefund was not liable for disability benefits when an employerliablke for per

is caused by the failure of the employer to CO,mIOW with any St,at%nemtotal disability Green Bay Soap Ca.DILHR, 87 Wis. 2d 561275 N.Ww2d
rule, or order of the department, compensatiod death benefits 190(ct. App. 1979).
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102.60 Minor illegally employed, compensation.  When path,the employes average weekly wage on the date of injury
theinjury is sustained by a minor illegally employed, compensdoesnot reflect the average weekly wage that the employee rea
tion and death benefits shall be as follows: sonablycould have been expected to earn in the demonstrated

(1) Doublethe amount otherwise recoverakifethe injured —careeror voca.tiqnallpath, and the permanent work restrictions
employeeis a minorof permit age, and at the time of the injury i$ausedy the injury impede the employsedbility to pursue the
employed required, siféred or permitted to work without a writ demonstrategareer or vocational path.
ten permit issued pursuant to 03 except as provided in sub. 2. The employee was performipgrt-time employment at
(2). the time of the injury the employes’ average weekly wader

(2) Treblethe amount otherwise recoverable, if the injureBompensatiopurposes is calculated unded62.11 (1) (f) 1.or
employeeis a minorof permit age, and at the time of the injury i€~ and that average weekly wage exceeds the emptogesss
employed required, siféred or permitted to work without a per averageveekly wage for the part-time employment.
mit in any place of employment or at any employment in or for (b) If an employer dérs an employee suitable employment as
which the department acting under authority of €063 has providedin par(c), the employer or the employsfinsurance car
adopteda written resolution providing that permihball not be rier is not liable for temporary disability benefitader s102.43
issued. (5) or for travel and maintenance expenses unde(Eubneligi

(3) Treble the amount otherwise recoverable if the injurefility for compensation under this paragraph dusspreclude an
employeds a minorof permit age, and at the time of the injury i§Mployeefrom receiving vocational rehabilitation services under
employed required, siféred, or permitted to work at prohibited29 USC 701to 797b if the department determines that the
employment. employesis eligible to receive those services.

(4) Treblethe amount otherwise recoverable, if the injured (€) On receiving notice that he or she is eligibledoeive
employeeis a minor under permit age and illegally employed. Vocationalrehabilitation services undé® USC 701to 7973 an
rg,-mplo;_/e_eshall provide the employer with a written repodm
officer specified in ch103 or unlawfully altered after issuance,grgBﬁ'/g'ggbgrhrggﬁg?sv'%srzcrggﬁ%ﬁgngr ?&dr:aé%sg:l;as“g?tetre
without fraud on the part of the employshall bedeemed a per receivingthat report, the employer shall provide to the employee
mit within the provisions of this section X by -
s ) Lo L in writing an ofer of suitable employment, a statement that the
(b) If the employer is misled in employing a minor illegallyeyhioverhas no suitable employment for teenployee, or a
becauseof fraudulent written evidence of age presented by thenortfrom a physician, chiropracigpsychologist, or podiatrist
minor, the increased compensation provided by this section shgfh,ying that the permanent work restrictions provided by the
lri‘gﬁggb@afltgzthgg)employee' but shall be paid into the ésteb o mployee’spractitioner are in dispute and documentation show
S ) . ing that the diference in work restrictions would materiallyeaft
_(6) If the amount recoverablmder this section for temporaryeitherthe employés ability to provide suitable employment or a
disability shall be less than the actual lossvage sustained by theyocationalrehabilitation counselts ability to recommend @ha
minor employee, then liability shall exist for such loss of wagepilitative training program. If the employer and employee cannot
(7) Subsectiong1) to (6) shall not apply to employees asresolve the dispute withiBO days after the employee receives the
definedin s.102.07 (6)if the agency or publisher shall establisremployer’sreport and documentation, the employer or employee
by affirmative proof thagt the time of the injury the employee wasnay request a hearing before the department to determine the
not employed with the actualr constructive knowledge of suchemployee’swork restrictions. in ays after the depart
loyed with th al ive knowledge of suchemployee’swork icti \ithin 30 d fter the d
agency or publisher mentdetermines themployees work restrictions, the employer
(8) This section shall not apply to liabilitgrising under s. shall provide to the employee in writing anfef of suitable
102.06unless the employer sought to be gearknew or should €mploymentor a statement that the employer has no suitable
haveknown that the minor was illegally employed by tomtrac ~ €mploymentfor the employee.
tor or subcontractor (Im) (a) If the department has determined under Elikthat
(9) Theincreaseccompensation or increased death benefi) employee is eligible for vocational rehabilitation services
recoverablainder sub(1) may not exceed $7,500he increased Under29 USC 7010797k butthat the department cannot provide

compensatioror increased death benefits recoverable under sul9se services for the employee, the employeeswiegt a private.
(2), (3) or (4) may not exceed $15,000. rehabilitationcounselor certified by the department to determine

History: 1975 c. 14%.57 1975 c. 1991977 c. 29195 whetherthe employee careturn to suitable employment without
rehabilitative training andf that counselor determines that reha
102.61 Indemnity under rehabilitation law . (1) Subject bilitative training is necessario develop a rehabilitative training
to subs(1g) and(1m), an employee whis entitled to receive and programto restore as nearly as possible the employee to his or her
has received compensation under this chagtet who is entitled preinjury earning capacity and potential.
to and is receiving instructions und2® USC 701to 797h as (b) Notwithstanding s102.03 (4) an employee whose date of
administeredby the state in which the employeesides or in injury is before May 4, 1994, magceive private rehabilitative
which the employee resided #ite time of becoming physically counselingand rehabilitative training under péa).
disabled,sha”, in addition to other |ndemn.|®epald the a(_:tual (C) The emp|0yer or insurance carrier shall payfdmoname
and necessary expenses of travel and, if the emplogegives costof any services provided for an employee by a private rehabi
instructionselsewhere than at the place of residence, the actygltion counselor under pdg) and, subject to the conditions and
andnecessary costs of maintenance, during rehabilitation, subjggftations specified in sub(1r) (a)to(c) and by rule, if the private
to the conditions and limitations specified in s(ib). rehabilitationcounselor determines that rehabilitative training is
(1g) (a) In this subsection;suitable employment” means necessarythe reasonable cost of thehabilitative training pro
employmenthat is within an employegpermanent work restric gram recommended by that counselarcluding tuition, fees,
tions, that the employee has the necessary physical capadityoks,and maintenance and travel expenses. Notwithstanding
knowledge,transferable skills, and ability to perform, and thathatthe department may authorize undet32.43 (5)a rehabilita
pays not less than 90% of the employeeaireinjury average tive training program that lasts longer than 80 weeks, a rehabilita
weekly wage, except that employment that pays 90% or wioretive training program that lasts 8@eks or less is presumed to be
the employees preinjury average weekly wagees not consti reasonable.
tute suitable employment if any of the following apply: (d) If an employee receives services frarprivate rehabilita
1. The employes'education, training, or employment expetion counselor under pafa) and later receives similar services
riencedemonstrates that the employeensa career or vocational from the department under suf) without the prior approval of
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the employer or insurance carri¢éhe employer or insurance ear or if the employerother than an individual, have gone out of busi
rier is not liable for temporary disability benefitader s102.43 nessor have been dissolved, or if a corporation, its chidee

(5) or for travel and maintenance expenses under @)kthat beenforfeited or revoked, the insurer shall be liable for the pay
exceedwhat theemployer or insurance carrier would have beementof increased compensation and death benefits without judg
liable for under the rehabilitative training program developed byentor execution against the employkut without altering the
the private rehabilitation counselor primary liability of the employer

(e) Nothing in this subsection prevents an employer or{insur
ancecarrier from providing an employee withe services of a pri 102.63 Refunds by state. Whenever the departmestall
vaterehabilitation counselor or with rehabilitative training unde¢ertify to the secretary of administration that excess payment has

sub.(3) before the department makes its determination ypater Peenmade under s.02.590r under s102.49 (S)either because
(). of mistake or otherwise, the secretary of administrasiball

(f) The department shall promulgate rules establishing prOgﬁ'thin 5 days after receipif such certificate draw an order against

- : P -Ie fund in the state treasury into which such excess was paid,
duresand requirements for the private rehabilitation counseli Wimbursingsuch payor of such excess payment, together with

andrehabilitative training process under this subsection. ThoIJ erestactually eamned theredithe excess payment has been on
rules shall include rules specifying the procedure and requi epositfor at least 6 months.

mentsfor certification of private rehabilitation coun_selors. _ History: 1981 ¢. 922003 a. 33
(1r) An employee who receives a course of instruction or
otherr_ehabilitat_i\_/e training_ ur_]de_r sufd) or(1m)is subjectto the 102.64 Attorney general shall represent state and
following conditions and limitations: commission. (1) Upon request of the departmentagiminis
(@) The employee must undertake the course of instructitiation, a representative of the department of justice shall repre
within 60 days from the date when the employee hdiiguitly — Sent the state in cases involving payment into or out cfttite
recoveredrom the injury to permit so doing, or as sdbareafter treasuryunder s.20.865 (1) (fm) (kr) or (ur) or 102.29 The
asthe oficer or agency having chge of theinstruction shall pro  department of justice, after giving notice to tiepartmenbf
vide opportunity for the rehabilitation. administration,may compromise the amouot such payments
(b) The employee muspntinue in rehabilitation training with but such compromises shall be subject to review by the depart
suchreasonable regularity as health and situation will permit. Ment of workforce development. If the spouse of the deceased
The emplovee manot have expenses of travel and COSemployeec_ompromlses_hls or her claifor a primary death bene
(© ploy ay penses na ¢ , the claim of the children of such employee under02.49
of maintenance under sufl) or costs of private rehabilitation

counselingand rehabilitaive training under sigbm) on account shallbe compromised on the same proportional basis, subject to
u Inga rrtatv ining u u afgprovalby the department. If the persons entitled to compensa

of training for a period in excess of 80 weeks in all, except as P3N on the basis of total dependency unddi02.51 (1)compre
videdin 5.102.43 (5) o misetheir claim, payments under®2.49 (5) (aphall be com

(2) The department, the commission, and the courts shallomisedon the same proportional basis.
determinethe rights and liabilities of the parties under this section (2) Upon request of the department of administration, the

in like mo??ﬁer andtwghtllke feict afhthe departm%nt, m.e C?]""‘T;'Sattorneygeneral shall appear on behalf of the state in proceedings
sion,and the courts determine other issues under this chapter ;o claims for compensation against the state. The department
determinatiorunder this subsection mayclude a determination

.of justice shall represent the interests of the state in proceedings

basedon the evidence regarding the cost or scope of the servigayers 102.49102.59r102.66 The department of justice may
providedby a private rehabilitation counselor under §im) (@)  ¢ompromise claimi such proceedings, but the compromises are
or the cost or reasonableness of a rehabilitative trajmiogram subjectto review by the department of workforce development.
developecunder sub(1m) (a) _ Costsincurred by the department of justice in prosecuting or
(3) Nothingin this section prevents an employer or insuranggfendingany claim for payment into or out of the work injury
carrier from providing an employee with the serviceapiivate  supplementabenefitfund under s102.65 including expert wit
rehabilitation counselor or with rehabilitative training if thenessand witness fees but not including attorney fees or attorney
employeevoluntarily accepts those services or that training.  travelexpenses for services performed under this subsection, shall

History: 1975 c. 1471985 a. 831351993 a. 3701995 a. 2%s.3745 9126 (19) id from the work iniur lemental benefit fund.
9130(4); 1997 a. 3112 2001 a. 37 be paid from the work injury supplemental benefit fund

Cross Refeence: See also DWD 80.49 Wis. adm. code. (3) In any action to revievan order or award of the commis
Underss. 102.42 (9) (a), 102.43 (5), and 102.61, the department may extend t8i®n, and upon any appeal therein to the court of appeals, the attor

porarydisability, travel expense, and maintenance costs beyowde4@s if addi doenmissi
tionaltraining iswarranted. Beloit Corp. Btate 152 Ws. 2d 579449 N.Ww2d 299 neygeneral shall appear on behalf of mission, whether any

(Ct. App. 1989). otherparty defendant shall be represented or extept that in
The provisions of this section encompass formalized courses of instruction o@gtionsbrought by the state tigwvernor shall appoint an attorney
Johnson vLIRC, 177 Wis. 2d 736503 N.W2d 1(Ct. App. 1993). to appear on behalf of the commission.
History: 1975 c. 1471977 c. 18%.134; 1977 c. 1951979 c. 10s.60 (11); 1981
102.62 Primary and secondary liability; unchange - ¢ 20 1983 a. 981995 a. 27s.37459 9130 (4) 1997 a. 3

able. In case of liability for theincreased compensation or, c28.C) Eben o0 Sl 0 RIEVEg Lol S0 era e claieanrey
increasedieath benefits provided for by102.57 or included in  butexpressly states that the attorney general shall appear on behalf of the department.
s.102.6Q the liability of the employer shall be primary and theiunterv. DILHR, 64 Ws. 2d 97218 N.W2d 314(1974).

liability of the insurance carrier shall be seconddnycase pro " )

ceedingsare had before the departméatt the recovery of such 102.65 Work injury supplemental ~ benefit fund. (1) The
increasedcompensation oincreased death benefits the deparfoneyspayable to the state treasury unde@68.47 102.49and
mentshall set forth in its award the amount and order of liability02-59 together with all accrued interest, shall constitute a fund
as herein provided. Execution shall not be issued against 92 known as the “@/k Injury Supplemental Benefit Fund”.
insurancecarrier to satisfy any judgment covering such increased (2) For proper administration of the moneys available in the
compensation or increased death benefits until execution has fised the department shall by ordeet aside in the state treasury
beenissued againghe employer and has been returned unsatiuitablereserves to carry to maturity thiebility for benefits

fied as to anyart thereof. Any provision in any insurance policynderss.102.44 102.49 102.59and102.66 Such moneys shall
undertakingto guarantee primary liability or to avoid secondargelnveSted by the investment board in accordance wizh.84
liability for such increased compensationinareased death bene (5)-

fits shall be void. In case the employer shall have been adjudged3) If the balance in the fund on any June 30 exceeds 3 times
bankrupt,or have madan assignment for the benefit of creditorsthe amount paid out of such fund during the fiscal year ending on
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suchdate, the department shally order direct an appropriate  (4) From the appropriation under 20.445 (1) (ha) the
proportionalreduction of the payments into such fund under sdepartmenshall allocate the amounts that it collects in applica
102.47 102.49and102.59s0 that the balance in the fund willtion fees from employers applyirigr exemption under 402.28
remainat 3 times the payments made in the preceding fiscal yg&) and the annual amount that it collects from employerdtet

History: 1975 c. 1471977 c. 291981 c. 26:.2202 (28) (8)1983 a. 98.31,1989  beenexempted under 4.02.28 (2)to fund the activities of the
a.641991a. 1741995 a. 17. departmentinder s102.28 (2) (band(c).

. . History: 1975 c. 391975 c. 14%.54; 1977 c. 195418 1981 c. 2092; 1987 a.
102.66 Payment of certain barred claims. (1) In the 27,1991 a. 851995 a. 17.

eventthat there is an otherwise meritorious claim for occupationalcross Refeence: See also DWD 80.3§ Wis. adm. code.
diseasea traumatic injury resulting in the losstotal impairment . .
of a hand or any part of the rest of the arm proximal to the haHé@-80 Uninsured employers fund. (1) There isestab
or of a foot or any part of the rest the leg proximal to the foot, lished a separate, nonlap3|_blt_e trust fund desngn_ated as the unin
anyloss of vision, any permanent brain injuny any injury caus Suredemployers fund consisting of all the following:
ing the need for a total or partial knee or hip replacement, and thea) Amounts collected from uninsured employers under s.
claim is barred solely bthe statute of limitations underi02.17 102.82
(4), the department main lieu of workets compensation bene  (b) Uninsured employer surctues collected under $02.85
fits, direct payment from the work injury supplemental benefis).
fund under s.102.65of such compensation and such medical (q) Amounts collected from employees or dependerits
expensesis would otherwise be due, based on the date of injugynn

= - ployeesinder s102.81 (4) (b)
to or on behalf of the injured employee. The bensfitll be sup
plementalto the extent of compensation liabilitp any disability
or medical benefits payable from amyoup insurance policy employers fund from any othgr source.
whosepremium is paid in whole or in part by any employer (3) (a) If the cash balance the uninsured employers fund
underany federal insurance or benefit program providing disabfdualsor exceeds $4,000,000, the secretary shall consult the
ity or medical benefits. Deatbenefits payable under any Sud;gouncnlon workets compensation within 45 days after that cash

; T . ; .~balanceequals or exceeds $4,000,000. Eeeretary may file
grouppolicy do not limit the benefits payable under this SECtIOV\iith the secretary of administrationithin 15 days after consult

(2) In the case of occupational disease, a traumajicy ing the council on workés compensation, a certificate attesting

resultingin the loss or total impairment of a hand or any part of e 16 cash balance in the uninsured employers fund equals or
restof the armproximal to the hand or of a foot or any part of th%xceedsm 000.000.

restof the leg proximal to the foot, any loss of vision, any perma
nent brain injuryor any injury causinthe need for a total or par .

tial knee or hip replacement, appropriate benefits may be awar
from the work injury supplemental benefit fumthen the status

or existence of the employer or its insurance carrier cannot
determinedor when there is otherwise no adequate reprmdy

(e) All moneys received by the department for the uninsured

(ag) The secretary shall monitor the cash balancearinl,
rredlosses to, the uninsured employers fund using generally
acceptedactuarial principleslf the secretary determines that the
@éoectedultimate losses to the uninsured employers fund on
known claims and on incurred, but not reported, claims exceed
jectto the limitations contained in suf). 85% of the cash balance in the uninsured employers fund, the sec
et g retary shall consult with the counailn workets compensation.
History: 1975 c. 1471979 c. 2782001 a. 37 N . ;
Cross Refeence: See also DWD 80.06 Wis. adm. code. If thesecretaryafter consulting with the council on workecom
This section authorizes the award lnefits for otherwise meritorious claims pensationgdetermines thahere is a reasonable likelihood that the
barredby the statute of limitations infett at the time the claim arose. State v i i i
SERRE S o e STpIofers M ey become ade
Whena disabled worker could have claimed permanent total disability benefﬁ%1 L - Do YS
underthis section, but failed to do so before dying of causes unrelated to a compelé4h the secretary of qdmlnlstratlon a Cemf'.ca'Fe attesting that the
ble injury, a surviving dependent may not claim the disability benefits. Statl®@,  cashbalance in the uninsured emplogeiund is likely to become
136Wis. 2d 281401 N.W2d 578(1987). inadequateo fund all claims undes. 102.81 (1)and specifying

102.75 Administrative expenses. (1) The department adate after which no new claims undet®@2.81 (1)will be paid.

shall assess upon and collect from each licensed wesrkem (am) If the secretary files theertificate under pa(a), the
pensationinsurance carrier and from each employer exemptégPartmentmay expend the moneys in the uninsured employers
unders. 102.28 (2)by special order or by rule, the proportion oft'd: Peginning on the first day of the first July after the secretary
total costs and expenses incurred by the council on werkem e that certificate, to make payments undei@2.81 (1)to
: loyeesof uninsured employers and to obtain reinsurance

pensatiorfor travel and research and by the department and ﬁl@dp 102.81 (2
commissionin the administration of this chapter for tberrent unaers. 81 (2) . »
fiscal year plus any deficiencies in collections and anticipated (b) If the secretary does not file the certificate under(par
costsfrom the previous fiscal yeahat the total indemnity paid the department may not expend the moneys in the uninsured
or payable under this chapter by each such carrier and exefipPloyersfund.
employerin workers compensation casistially closed during (c) If, after filing the certificate under pgg), the secretary
the preceding calendar yeanther than for increased, double ofiles the certificate under pgag), the department may expend the
treble compensation bore to the total indemnity paid in casgwneysin theuninsured employers fund only to make payments
closedthe previous calendar year under this chapter agflers unders. 102.81 (1)to employees of uninsured employers on
andexempt employers other than for increased, double or treblaims made before the date specifiedthat certificate and to
compensation.The council on workés compensation and theobtainreinsurance under $02.81 (2)for the payment of those
commissionshall annually certifyany costs and expenses fo€laims.
worker’s compensation activities to the department at such time (4) (a) If an uninsured employevho owes to the department
asthe secretary requires. anyamount under 402.820r102.85 (4)transfers his or her busi

(2) The department shall require that payments for costs diesassets or activities, the transferee is lidbtethe amounts
expensesor each fiscal year shall be made on such dates as @¢edby the uninsured employender s102.820r 102.85 (4)if
departmeniprescribes by each licensed workecompensation the department determines that all of the following conditions are
insurancecarrier and employer exempted under192.28 (2) satisfied:
Eachsuch payment shall be a sum equal to a proportionate sharel. At the time of the transfethe uninsured employandthe
of the annual costs and expenassessed upon each carrier antlansferee are owned or controlled in whole or in substantial part,
employeras estimated by the department. eitherdirectly or indirectlyby the same interest or interestsith&/
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out limitation by reason of enumeration, it is presumed unless (6) (a) Subject to panb), an employee, dependent of an
shownto the contrary that the “same interest or interests” includesployee an uninsured employex 3rd party who is liablender
the spouse, child or parent of the individual who owned or cos.102.290r the department may entato an agreement to settle
trolled the business, or any combination of more than one of thembilities under this chapter

2. The transferee has continued or resumed the business of th@) A settlement under pda) is void without the departmest’
uninsuredemployer either in the same establishmentetse  \yritten approval.

where; or the transferee has employed substantially the SAME7) This section first applies to injuries occurring on the first

employeesas those the uninsuredhployer had employed in con da " P .
k X X o y of the first July beginning after the day that the secretary files
nectionwith the business assets or activities transferred. certificate under £.02.80 (3)a), except that if the secretary files

(b) The department may collect from a transferee describe(gieemﬁcate under €02.80 (3) (ag}hi ;

- . gihis section does not apply to
par.(@) an amount owed under E)2.820r 102.85 (4)using the - o |aimsfiled on or after the date specified in that certificate.
proceduresspecified inss.102.83 102.835and102.87and the History: 1989 a. 641995 a. 17; 2003 a, 144

preferencespecified in s102.84in the same manner as the depart cyoss Refeence: See also DWD 80.62 Wis. adm. code.
mentmay collect from an uninsured employer

History: 1989 a. 641991 a. 851993 a. 811995 a. 17; 2003 a. 139 102.82 Uninsured employer payments. (1) An unin
suredemployer shall reimburse the department for any payment
madeunder s102.81 (1)to or on behalf of an employee of the
uninsuredemployer or to an employeedependents and for any
expensepaid by thedepartment in administering the claim of the
employeeor dependents, less amounts repaid by the employee or

; e ependentainder s.102.81 (4) (b) The reimbursement owed
tehrﬁSliszgor??onfhfg]riﬁg;gg’ﬂ:aggmgr?trs %rr]] g?ggn?fégsgr tjg rtee derthis subsection_idue within 30 days after the date on w_hich
compensatiorowed them bythe uninsured employer under this® department notifies thaninsured employer that the reim
chapterexcept penalties and interest due unsen02.16 (3) bursementis owed. Interest shall accrue on amounts not paid
102.18 (1) (b) and (bp), 102.22 (1), 102.35 (3) 102.57 and Whendue at the rate of 1% per month.

102.60 (2) (a) Except as provided in pafag), (am)and(ar), all unin

(b) The department shall make the payments required ungeredemployers shall pay to the department the greater of the fol
par. (a) from the uninsured employers fund, except that if théowing:
departmenhas obtained reinsurance under ¢@pand is unable 1. Twice the amount determined by the department to equal
to make those payments from the uninsured employers fund, #figat the uninsured employer would have paid during periods of
department'seinsurer shall make those payments according jiiegal nonpayment for workés compensation insurance in the
theterms of the contract of reinsurance. preceding3-year period based on the empldygrayroll in the

(2) Thedepartment may retain an insurance carrier or insyreceding3 years.
ance service ganization to process, investigate and pay claims 5 gseven hundred and fifty dollars.

underthis section and may obtain excesstop-loss reinsurance

with an insurance carrier authorized to do business in this state iﬁag) An uninsured employer who is Ilable _to the department
anamount that the secretary determines is necessary feothel  Underpar () 2 shall pay to the department, in lieu of the payment

operationof the uninsured employers fund. In caseslving 'equiredunder par(a) 2, $100 per day for each day that the
disputedclaims, the department may retain an attorney to repfiMPloyeris unlnsureq if a!l of the following apply:
sentthe interests of the uninsured employers fund andake 1. Theemployer is uninsured for 7 consecutive days or less.

appearances on behalf the uninsured employers fund in pro 2. The employer has not previously been uninsured.
ceedingaunder ss102.16t0 102.29 Sectior20.918and subch. 3. No injury for which the employer is liable unded62.03

IV of ch. 16do not apply to an attorney hired under this subs ; N . . :
tion. The chages for the services retained under this subsect?gﬁrscaccurred during the period in which the employer is unin
shallbe paid from the appropriation unde28.445 (1) (hp) The ) )
costof any reinsurance obtained under this subsection shall bel@m) The department may waive any payment owed upater
paid from the appropriation under20.445 (1) (sm) (a)_by an uninsured e_mploy_er if the d_epartment determines that the
(3) An injured employee of an uninsured employer or his (wq!nsuredemployer is subject to this chapter iny_ because the
her dependents may attempo recover from the uninsuredUninsuredemployer has elected to become sutjedhis chapter
employer,or a 3rd party under £02.29 while receiving or Unders.102.05 (2)or 102.28 (2)
attemptingto receive payment under sil). (ar) The department may waive any payment owed under par
(4) An injured employee, othe dependent of an injured(@)or(ag)if the department determines thia¢ sole reason for the
employee,who received one or more payments under &Ljp. Uninsuredemployets failure to comply with s102.28 (2)is that
shalldo all of the following: the uninsured employer was a victim of fraud, misrepresentation
(a) If the employeer dependent begins an action to recovél 9ross negligence by an insurance agent or insurance broker or
compensatioirom the employee’employer or a 3rd partiable by a person whom a reasonable person would believe is an insur
unders. 102.29 provide to the department a copfyall papers anceagent or insurance broker
filed by any party in the action. (b) The payment owed under p) or (ag)is due within 30
(b) If the employee or dependent receives compensation fréysafter the date on whidhe employer is notified. Interest shall
the employees employer or a 3rd party liable undet82.29 pay accrueon amounts not paid when due at the rate of 1% per month.

102.81 Compensation for injured employee of unin -
sured employer . (1) (a) If an employee of an uninsured
employer,other than an employee wiseligible to receive alter
native benefits under $02.28 (3) sufers an injury for which the
uninsuredemployer is liable under $02.03 the department or

to the department the lesser of the following: (c) Thedepartment of justice oif the department of justice
1. The amount after attorney fees and costs that the emplogeasentsthe department of workforce development may bring an
or dependent received under s(b. actionin circuit court to recover payments and interest owed to the
2. The amount after attorney fees and costs that the emploglepartmenbf workforce development under this section.
or dependent received from the employer or 3rd party (3) (@ When an employee dies as a result of an injury for
(5) The department of justice may bring an action to collesthich an uninsured employer is liabl@der s102.03 the unin
the payment under sul4). suredemployer shall pay $1,000 to the department.
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(b) The payment under péa) is in addition to any benefits  propertyupon which the warrant is a lien or cloud upon title. The
othercompensation paid to an employee or survivors or the warlerk of circuit court shall enter the release upon presentation of
injury supplemental benefit fund under $82.46to0 102.51 therelease to the clerk and payment of the fee for filingalease

History: 1989 a. 64359, 1991 a. 851993 a. 811995 a. 2%.9130 (4) 1997 a.  andthe release shall be conclusive proof that the lien or cloud
3,38,2003 a. 144 upon the title of the property covered by the release is extin

102.83 Collection of uninsured employer payments. guished. ) -

(1) (a) 1.If an uninsured employer fails to pay to the department (6) At anytime after the filing of a warrant, the department

anyamount owed to the department undetG2.82and no pre  May commence and maintain a garnishee action as provided by

ceeding for review is pending, the departmeramyauthorized Ch.8120r may use theemedy of attachment as provided by ch.

representativenay issue a warrant directed to the clerk of circuft11 for actions to enforce a judgment. The place of trial of an

courtfor any county of the state. actionunder ch811or812may be either in Dane County or the
2. The clerk of circuit court shall enter in the judgment angPuntywhere the debtor resides and may not be changedtigom

lien docket the name of the uninsured employer mentiongkin C0UNty in which the action is commenced, except upon coosent

warrant and the amount of the payments, interest, costs and otfgparties. _

feesfor which the warrant is issued and the date whewthreant ~ (7) If the department issues an erroneous warrantiepart

is entered. mentshall issue a notice of withdrawal of the warrant to the clerk
3. A warrant entered under suldshall be considered in all of circuit court for the County in which the warrant is filed. The

respectsas a final judgment constituting a perfected lien on tifderk shall void the warrant and any liens attached by it.

uninsuredemployets right, title and interest in atif the unin (8) Any officer or director of an uninsured employer that is a
suredemployets real and personal property located in the coungprporation and any membeior manager of an uninsured
wherethe warrant is entered. employerthat is a limited liability company may be found individ

4. After the warrant is enteredtine judgment and lien docket, ually and jointly and severally liable fahe payments, interest,
the department or any authorized representative fitmgn exe  costsand other fees specified in a warrant under this section if
cution with the clerk otircuit court for filing by the clerk of cir  after proper proceedings for the collection of those amduoits
cuit court with the sheriifof any county where real or personathe corporation or limited liability companyas provided in this
property of the uninsured employer is found, commanding trgection,the corporation or limited liability company is unable to
sheriffto levy upon and sell siidient real and personal propertypay those amounts to the department. The personal liability of the
of the uninsured employer to pay the amount stated in the warreiificers and directorsf a corporation or of the members and man
in the same mannas upon an execution against property issuedersof a limited liability companyas provided in this subsection
uponthejudgment of a court of record, and to return the warrastrvives dissolution, re@anization, bankruptcyreceivership,
to the department and pay to it the money collected by virtueasfsignmentfor the benefit of creditors, judicially confirmed
the warrant within 60 days after receipt of the warrant. extensionor composition, or any analogous situation of the corpo

(b) The clerk of circuit court shall accept agwter the warrant rationor limited liability company and shall be set forth in a deter
in the judgment and lien docket without prepayment of any fedinationor decision issued underi2.82
but the clerk of circuit court shall submit a statement of the propeHistory: 1993 a. 811995 a. 17, 224 1997 a. 3538.
fee semiannually to the department covering the periods from Jan )
uary1 to June 30 and Julytd December 31 unless afdient bill ~ 102.835  Levy for delinquent payments. (1) DEFINITIONS.
ing period is agreed to between the clerk and the department. frhehis section:
fees shall then bgaid by the department, but the fees provided by (a) “Debt” means a delinquent payment.
5%8#]4-61 (5)f0tr engerinﬁ thtedma”"j[‘r':ts shall be gddfmle amout?t d) “Levy” means all powers of distraint and seizure.
o tne warrant and coliectdtom the uninsured employer when (e) “Payment” means a payment owed to the department under
Sat(lzl;afzrtrl\c:argzre;(:zaseenlsrr?;?/izgide]:ovrvaerr;gzt of like terfagce s.102.82and includes interest on that payment.
andefrect to any employee or other agent of the department, whol?) _“Property” includes all tangible and intangible personal
may file a copyof the warrant with the clerk of circuit court of anyP'oPertyand rights to that propertincluding compensation paid
countyin the state, and thereupon the clerlciatuit court shall ©" Payable for personakrvices, whether denominated as wages,

enterthe warrant in the judgment and lien docket and the warrgRary, commission, bonus or otherwise, amounts paid periodi
shallbecome a lien in the same manrerd withthe same force C2lly pursuant to a pension or retirement program, rendseeds
andeffect, as provided in sukl). In the execution of the warrant,Of insurance and amounts paid pursuant to a contract.
the employee or other agent shall have all the powers conferred by2) POWERS OF LEVY AND DISTRAINT. If any uninsured
law upon a sherif but may not collect from the uninsuredemployerwho is liable for any debt fails fgay that debt after the
employerany fee or chge for the execution of the warrant indepartmenhas made demand for payment, the department may
excesf the actual expenses paid in the performance of his or ellectthat debt and the expenses of the levy by levy upon any
duty. propertybelonging tahe uninsured employeif the value of any

(3) If awarrant is returned not satisfied in full, thepartment Propertythat has been levied upon under this section is nfot suf
shallhave the same remedies to enforce the amount due for f§ntto satisfy theclaim of the department, the department may
ments,interest, costs and other fees as if the departmemebad €Vy upon any additional property of theinsured employer until
eredjudgment against the uninsured employer and an executlbg debt and expenses of the levy are fully paid.
hadbeen returned wholly or partially not satisfied. (3) DuTIES TO SURRENDER. Any person in possession of

(4) Whenthe payments, interest costs and other fees speciffddligatedwith respect to property or rights to property that is sub
in a warrant have been paid to ttiepartment, the departmentect to levy and upon which a levy has been made shall, upon
shallissue a satisfaction of the warrant and file it with the clerk @emandof the department, surrender the property or rights er dis
circuit court. The clerk of circuit court shall immediately enter thehargethe obligation to the department, except that part of the
satisfactionof thejudgment in the judgment and lien docket. Theropertyor rights which is, at the time of the demand, subject to
departmenshall send a copy of the satisfaction to the uninsure@gly prior attachment or execution under any judicial process.
employer. (4) FAILURE TO SURRENDER;ENFORCEMENTOF LEVY. (&) Any

(5) Thedepartment, ift finds that the interests of the state willuninsuredemployer who fails to surrender apgoperty or rights
not bejeopardizedand upon such conditions as it may exact, mdg property that is subject to lewypon demand by the department,
issuea release of any warrant with respect to any real or persoisadubject to proceedings to enforce the amount of the levy
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(b) Any 3rd party who fails to surrender any property or rightsf mail service which requiressignature of acceptance, at the
to property subject to leyyipon demand of the department, is-sutaddresf the uninsured employes it appears on the records of
jectto proceedings to enforce the levihe 3rd party is not liable thedepartment. The demand for payment and notice shall include
to the department under this paragraph for more than 25% of #hstatement of the amount of the debt, including crstsfees, and
debt. The department shall serve a final demand as provididé nameof the uninsured employer who is liable for the debt. The
undersub.(13) on any 3rd party who fails to surrengeoperty uninsuredemployets failure to accept or receive the notice does
Proceedingsnay not be initiated by the department untilélys not prevent the department from making the leidptice prior to
after service of the final demand. The department shall issuéeay is not required for a subsequent levy on any debt of the same
determinatiorunder s102.82to the 3rd party for the amount of uninsuredemployer within one year after the date of service of the
the liability. original levy.

(c) When a 3rd party surrenders the property or rights to the(13) ServiceorLEvy. (a) The department shatrve the levy
property on demand of the department or dispémthe obliga uponthe uninsured employer and 3rd party by personal service or
tion to the department for which the levy is made, the 3rd partyyg any type of mail service which requires a signature of accept
dischargedfrom any obligationor liability to the uninsured ance.
employerwith respect to the property or rightse property aris () Personal service shall beade upon an individual, other
ing from the surrender or payment to the department. thana minor or incapacitategerson, by delivering a copy of the
_ (5) ACTIONSAGAINST THISSTATE. (a) If the de_partment has ev levy to the uninsured employer or 3rd party personallyiebying
ied upon propertyany personpther than the uninsured employer copy of the levy at the uninsured empldgetwelling or usual
who is liable to pay the debt out of which the levy arose, whslaceof abode with some person of suitable age and discretion
claimsan interest in or lien on that property amido claims that residingthere; by leaving a copy of the levy at the business-estab
thatproperty was wrongfulljevied upon may bring a civil action |ishmentof the uninsured empioyer with arfioér or employee
againstthe state in the circuit court for Dane Countihat action of the uninsured employer; or by delivering a copy of the levy to
may be brought whethear not that property has been surrenderegh agent authorized by law to receive service of process.

to the department. The court may granly the relief under par () The department representative who serves the levy shall
(b). No other action to question the validity of or to restrain Qg tity service of process on the notice of levy form and the person
enjoina levy by the department may be maintained. o édshall acknowledge receipt of the certification by signing

_ (b) Inan action under pgg), if a levy would irreparably injure anddating it. If service is made by mail, the return receipt is the
rights to property the court may enjoin the enforcementtvdt certificateof service of the levy

Ievy. If the court determlnes.that the property has been wrongfully (d) The uninsured employsror 3rd party failure to accept
levied upon, itmay grant a judgment for the amount of money, o aive service of the levy does not invalidate the levy

obtainedby levy. ; .

(c) For purposesf an adjudication under this subsection, th8f t(hl:l)ev'i‘,NusggiR:;f;Bapé\t;;; 3Vr\</jltgglrt§1/55ﬁ;)ll?ﬁl;tzrrltgﬁss\ﬁgr”\?vih
ggte;rrpr:?:;'tgrg;;zg gegéﬁcﬁggi\g?'cr'régﬁtnﬁ;edsi ooggevgl?é the the department stating whether the 3rd party is in possession of or
P yp ’ obligatedwith respect to property or rights to property of the unin
_(6) DETERMINATION OF EXPENSES. Thedepartment shall deter gyred employer including a description of the property or the
mine ts costs and expenses to be paid in all cases of levy  (ightsto property and the nature and dollar amount of any such

(7) Uske oF proceeDS. (a) The department shall apply allobligation.
moneyobtained under this section first against the expenses of thq15) DURATION OF LEVY. A levy is efective from the date on

proceedinggnd then against the liability in respect to which thgich the levy is first served on the 3rd party until the liability out
levy was madend any other liability owed to the department byt \yhich the levy arose is satisfied, until the levy is released or

the uninsured employer _ until one year after the date of service, whichever occurs first.
th (b) 'Il'_het(_jepartmdent may refund orbcre_dlt_ any ?moll”.“ Iefft after (18) RESTRICTION ON EMPLOYMENT PENALTIES BY REASON OF
eapplications under pa@), upon submission of a claim for &, v, "N\ employer maglischage or otherwise discriminate with

refundor credit and satisfactory proof of the claim, to the pers‘?@spectto theterms and conditions of employment against any
entitledto that amount. employeeby reason ofhe fact that his or her earnings have been

(8) RELEASEOF LEVY. The department maglease the levy gypjectto levy for any one levy or because of compliance with any
uponall or part of property levied upon tacilitate the collection proyisionof this section.Whoever willfully violates this subsec
of the liability or to grant relief from a wrongful leviput that {jon may be fined not more than $10,000 or imprisoned for not
releasedoes not prevent any later levy morethan 9 months or both.

(9) WRoONGFULLEVY. If the department determines that prop (19) HEARING. Any uninsured employewho is subject to a
erty has been wrongfully levied upon, the department may retyg y proceeding made by the department may request a hearing
the property at any time, or may return an amount of money edy@ers.102.17to review the levy proceeding. The hearing is lim
to the amount of money levied upon. o ited to questions of prior payment of the debt that the department

(10) PrEsERvVATIONOF REMEDIES. The availability of the rem s proceeding against, and mistaken identity of the uninsured
edy under this section doest abridge the right of the departmenémployer. The levy is not stayed penditiie hearing in any case
to pursue other remedies. in which property is secured through the levy

(11) Evasion. Any person who removes, deposits or conceals (20) CostorLevy. Any 3rd party is entitled to a levy fee of
or aids in removing, depositing or concealing any property Upgs for each levy in any case where property is secured through the

which a levy is authorized under this section wifttent to evade |eyy. The 3rd party shall deduct the fee from the proceeds of the
or defeat the assessment or collection of any debt is guilty ofegy.

Classl felony and shall be liable to the state for the costs 6f pro History: 1993 a. 811995 a. 17: 1997 a. 187283 2001 a. 109
secution.

(12) Nortice BEFORELEVY. If no proceedindor review per 102.84 Preference of required payments. Subject tahe
mitted by lawis pending, the department shall make a demandfealeralbankruptcy lawsin the event of an uninsured empldger
the uninsured employer for payment of the debt which is subjetissolution,reoganization, bankrupt¢yeceivership, assignment
to levy and give notice that the department mpassue legal action for benefit ofcreditors, judicially confirmed extension proposal
for collection of the debt against the uninsured employdre or compositionpr any analogous situation including the adrinis
departmentshall make the demand for payment and give thigtion of estates in circuit courtshe payments required of the
noticeat least 10 days prior the levy personally or by any type uninsuredemployer under 402.82shall have preference over all
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claimsof general creditors and shall be paid next aftep#tyenent maybe necessary to fully protect andeefuatethe public inter
of preferred claims for wages. est,including ceasing business operations.

History: 1993 a. 81 (c) All civil remedies are available in order to enforce the{udg

. . . mentof thecourt, including the power of contempt under%8t.
102.85 Uninsured employers; penalties. ~ (1) (a) An History: 1989 a. 641993 a. 811995 a20% 1997 a. 2832001 a. 1092003 a.
employerwho fails to comply with s102.16 (3)or 102.28 (2)for 33,139,326

lessthan 1L days shall forfeit not leghian $100 nor more than
$1,000. 102.87 Citation procedure. (1) (a) The citatiorproce
(b) An employer who fails to comply with $02.16 (3)or duresestablished by this section shall be used only in an action to
102.28(2) for more than 10 days shall forfeitt less than $10 nor recovera forfeiture under s.02.85 (1)or (2). The citation form
morethan $100 for each dayn which the employer fails to cem providedby this section magerve as the initial pleading for the
ply with s.102.16 (3)or 102.28 (2) actionand is adequate process to give a court jurisdiction over the
(2) An employer who is required to provide workecom Personif the citation is filed with the circuit court.
pensatiorinsurance coverage under this chapter shall forfeit not (b) The citation may be served on the defendant by registered
lessthan $100 nor more than $1,000 if the employer does anynodil with a return receipt requested.
the following: (2) A citation under this section shall be signed by a depart
(a) Gives false information about the coverage to his or herentdeputy or by an dicer who has authority to make arrests for
employeesthe department or any other person who contracts withe violation, and shall contain substantially the followingpr-
the employer and who requests evidence of woskeompensa mation:

tion coverage in relation to that contract. (@) The name, address and date of birth of the defendant.

(b) Failsto notify a person who contracts with the employer (1)) The namend department of the issuing department deputy
thatthe coverage has been canceled in relation to that contragf: officer.

(2m) Thecourt may waive a forfeiture imposed under £lp. (c) Theviolation alleged, the time and place of occurrence, a
or (2) if the court finds that the employer is subject to this chaptgiatementhat the defendant committed the violation, the statute
only because the employer electedézome subject to this chap o ryle violated and a designation of the violation in language
terunder s102.05 (2)or 10_2-28 () o which can be readily understood by a person making a reasonable

(2p) Thecourt may waive a forfeiture imposed under ¢@b. effort to do so.
or (2) if the court finds that the sole reason for the uninsured () A date. time anadlace for the court appearance. and a
employer’sfailure to comply with s102.82 (2)is that the unin not(iczeto appeér ¢ PP ’
suredemployer was a victim of fraud, misrepresentation or gross . .

(e) The maximum forfeiture, plus costs, fees, and suyekar

negligenceby an insurance agent or insurance broker or by-a per X >
sonwhom a reasonable person would believe is an insurarid0Sed under cté14, for which the defendant is liable.

agentor insurance broker (f) Provisions for deposit and stipulation in lieu of a court
(3) An employer who violates an order to cease operatioftgP€arance. _ _ _
unders.102.28 (4)is guilty of a Class | felony (9) Notice that if the defendant makes a deposit and fails to

(4) (a) If a court imposes a finer forfeiture under subgl) ~@PPearn court at the time specified in the citation, the failure to
to(3), the court shall impose under &14.an uninsureémployer appeawill be consideredender of a plea of no contest and-sub

surchargeequal to 75% of the amount of the fine or forfeiture. Missionto aforfeiture, plus costs, fees, and surgearimposed
Lérr]1derch.814, not to exceed the amount of the deposit. The notice

(b) If afine or forfeiture is suspended in whole or in part, th allalso state that the court, instead of accepting the deposit and

. X . S
;Jhn;nsitérggﬁ;?grl]oyer surchge shall be reduced in proportion tOplea, may decide to summon the defendant or may issue an arrest

- . . . warrantfor the defendant upon failure to respaag summons.
(c) If any deposit is made for anfefise to which this section h) Notice that if the defendant mak d o th
applies,the person making the deposit shall also depcmiffia (1) Notice that if the defendant makes a depmsit signs the
cientamount to include the uninsured employer suggander stipulationthe stipulation will be treated as a plea of no contest and

this section. If the deposit is forfeited, the amount of the uninsurgiPmissionto a forfeiture, plus costs, fees, asdrchages
imposedunder ch814, not to exceethe amount of the deposit.

employer surchge shallbe transmitted to the secretary of admi h : .
istrationunder par(d). If the deposit is returned, the uninsuren(]_he notice shall also state that the court, instead of acceping

employersurchage shall also be returned. depositand stipulation, may decide to summon the defendant or

sue an arrest warrant for the defendant upon failure to respond

. j
(d)t 'tl'he clerk t%f thc_a cour(tj shall |C°”eCt and transamlttﬁo tht% a summons, and that the defendant,ratgany time before or
county treasurer theuninsured employer surclggr and other ; y ’ .
amountsrequired under $£9.40 (2) (m) The county treasurer gtotgetrt]ltrengfg(f:ttr;? tchoeu;tti?)zﬁ)ei?orﬁnce date, move the court for relief

shallthen make payment to the secretary of administratipnoas . . .
videdin 5.59.25 (3) (f) 2. The secretargf administration shall (i) Notice that thedefendant mayby mail before the court
depositthe amount of the uninsurethployer surchge, together appearancesnter a plea of not guilty and request another date for
with any interest thereon, in the uninsured employers fund as pR¢OUrt appearance.
videdin s.102.80 (1) (/) Notice that if the defendant does not make a deposit and
(5) (a) The payment of any judgment under this section mé&gils to appear in court at the time specifiedtie citation, the
be suspended or deferred for not more than 90 day® discre Ccourtmay Issue a summons or an arrest warrant.
tion of the court. The court shall suspend a judgment under this(3) A defendantissued a citation under this section may
sectionupon the motion of the departmentthie department is depositthe amount of monethat the issuing department deputy
satisfiedthat the employés violation of s102.16(3) or 102.28 or officer directs by mailing or delivering the deposit and a copy
(2) was beyond the employsrcontrol and that the employer noof the citation before the court appearance date to the clerk of the
longer violates s.102.16 (3)or 102.28 (2) In cases where a circuit court in the county where the violation occurred, to the
deposithas been made, any forfeitures, surgesy fees, and costsdepartmentor to the sherff s ofice or police headquarters of the
imposedunder ch814 shall be taken out of the deposit andithe  officer who issuedhe citation. The basic amount of the deposit
ance,if any, returned to the employer shall be determinedinder a deposit schedule established by the
(b) In addition to any monetary penalties, the court may ordeicial conference. The judicial conference shall annually
an employer to perform or refraifiom performing such acts asreview and revise the schedule. In addition to the basic amount
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determinedby theschedule, the deposit shall include the costsjovethe court for relief from the fefct of the stipulation. The
fees,and surchares imposed under c8l4. court may acton the motion, with or without notice, for cause
(4) A defendant may make a stipulation of no contest by sughownby afidavit and upon just terms, and relieve the defendant
mitting a deposit and a stipulation in the manner provided by siif#m the stipulation and thefetts of the stipulation.
(3) before the court appearance date. The signed stipulation is 48) If a citation or summons is issued to a defendant under this
pleaof no contest and submission to a forfeiture plus the penasggctionand he or she is unable to appear in coutherday speei
assessmentail assessment, crime laboratories and drug lafied, the defendant may enter a plea of not guilty by mailing a letter
enforcementassessment, any applicable uninsured employestatingthat inabilityto the judge at the address indicated on the
assessmergnd costs not to exceed the amount of the depositcitation. The letter must show the defendaméturn address. The
(5) Exceptas providedby sub.(6), a person receiving a lettermay include a request for trial during normal daytime-busi
depositshallprepare a receipt in triplicate showing the purpose foesshours. Upon receipt of the letténejudge shall reply by let
which thedeposit is made, stating that the defendant may inquis to the defendart’addressetting a time and place for trial. The
atthe ofice of the clerk of the circuit court regarding the disposfime shall be during normal business hours ifsguested. The
tion of the deposit, and notifyinthe defendant that if he or shedateof the trial shall be at least 10 days from the date on which the
fails to appear in court at the tirspecified in the citation he or shel€tterwas mailed by thgidge. Nothing in this subsection forbids
shallbe considered tbave tendered a plea of no contest and suthe setting of the trial at any timeonvenient to all parties con
mitted to a forfeiture, plus costs, fees, and surgbarimposed cerned.
underch.814, not to exceed the amount of the deposit and that the(9) A department deputy or arfiokr who collects a forfeiture
courtmay accept the plea. The original of the receipt shall Badcosts, fees, and surchas imposed under cB14 under this
deliveredto the defendant in person or by mail. If the defendasectionshall pay the money to the county treasurer within 20 days
paysby check, the canceled check is the receipt. afterits receipt. If the department deputy diiagr fails to make
(6) Theperson receiving a deposit and stipulation of no cofiMmely payment, the countireasurer may collect the payment
testshall prepare a receipt in triplicate showing the purpose f8iom the department deputy orfier by an action in the treasur
which thedeposit is made, stating that the defendant may inqufeS name ofoffice and upon the 6€ial bond of the department
atthe ofice of the clerk of the circuit court regarding the disposfeputyor officer, with interest at the rate of 12% per year from the
tion of the deposit, and notifying the defendant that if the stipuféme when it should have been paid.
tion of no contests accepted by the court the defendant will be History: 1989 a. 641997 a. 271999 a. 142003 a. 139
consideredo have submitted to a forfeiture, plus costs, fees, apgo gg Penalties; repeaters. (1) When a person is cen

surchargegmposed under cl&14, not to exceed the amount of the ;eq of any violation of this chapter or of any department rule or
deposit. Delivery of the receipt shall be made in the same manngfier and it s alleged ithe indictment, information or complaint,
asprovided in sub(s). o . . _andproved or admitted ofrial or ascertained by the court after
(7) If adefendant issued a citation under this section fails ¢g@nviction that the person was previously subjected to a fine or
appearin court at the time specified in the citation or by subsgorfeiture within a period of 5 years underi92.85 theperson

quentpostponement, the following procedure applies: may be fined not more than $2,000 or imprisoned for not more
(a) If the defendant has not maddeposit, the court may issuethan90 days or both.
asummons or an arrest warrant. (2) When any person is convicted and it is alleged in the

(b) If the defendant has made a deposit, the citation may seindictment,information or complaint and proved or admitted
asthe initial pleadingand the defendant shall be considered toial or ascertained by the court after conviction that such person
havetendered glea of no contest and submitted to a forfeiturdyadbeenbefore subjected to a fine or forfeiture 3 times within a
plus costs, fees, and surchas imposed under cB14, not to period of 3 years under sl02.85and that those convictions
exceedhe amount of the deposit. The court may either atieept remain of record and unreversed, the person may be fined not
pleaof no contest and enter judgment accordingiyrejectthe morethan $10,000 or imprisoned for not more tiamonths or
pleaand issue a summons. If tdefendant fails to appear inboth.
responsdo the summons, the court shall issue an arrest warrantlistory: 1989 a. 641991 a. 85
If the court accepts the pleamd contest, the defendant ma . I . .
within 90 days after the date $et appearance, move to Withdra\}\//loz'89 Parties to a violation. (1) Whoeveris concerned in
the plea of no contest, open the judgment, and enter a phezt 0fthe commission od V|qlat|on of this chapter or of any d_epgrtment
guilty if the defendant shows to the satisfaction of the court ”wegﬁr?éﬁg 32geragy%&mrﬂmﬂﬁ&mﬁﬁu&? tlt?elr:/]ig?ased
failure to appear was due to mistake, inadvertence, surpnsetisg?] although he or she did not directly commit it and although the

excusableeglect. If a defendant is relievédm the plea of no ; . X ‘
contestthe court may order a written complaint or petitioféo pgrls?nwho directly committed it has not been convicted of the
violation.

filed. If on reopening the defendantf@®ind not guiltythe court

shall deletethe record of conviction and shall order the defen (2) A person is concerned in the commission of the violation
dant'sdeposit returned. if the person does any of the following:

(c) If the defendant hamade a deposit and stipulation of no (&) Directly commits the violation.
contestthe citation serves as the initial pleading and the defendant(b) Aids and abets the commission of the violation.
shallbe considered thave tendered a plea of no contest and sub (c) Is a party to a conspiracy with another to commit the viola
mitted to a forfeiture, plus costs, fees, and surgearimposed tion or advises, hires or counsels or otherwise procures another to
underch.814, not to exceed the amounttbe deposit. The court commitit.
may either accept the plea of no contest and enter judgment(3) No penalty for any violation of this chapter or rule or order

accordingly,or reject the plea and issue a summons or an arrgthis chapter mage reduced or diminished by reason of this sec
warrant. After signing a stipulation of no contest, the defendafibn.

may, at any time before or at the time of the court appeadatee  History: 1989 a. 64

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2003/ch.%20814
https://docs.legis.wisconsin.gov/document/statutes/2003/102.87(3)
https://docs.legis.wisconsin.gov/document/statutes/2003/102.87(6)
https://docs.legis.wisconsin.gov/document/statutes/2003/ch.%20814
https://docs.legis.wisconsin.gov/document/statutes/2003/ch.%20814
https://docs.legis.wisconsin.gov/document/statutes/2003/102.87(5)
https://docs.legis.wisconsin.gov/document/statutes/2003/ch.%20814
https://docs.legis.wisconsin.gov/document/statutes/2003/ch.%20814
https://docs.legis.wisconsin.gov/document/statutes/2003/ch.%20814
https://docs.legis.wisconsin.gov/document/acts/1989/64
https://docs.legis.wisconsin.gov/document/acts/1997/27
https://docs.legis.wisconsin.gov/document/acts/1999/14
https://docs.legis.wisconsin.gov/document/acts/2003/139
https://docs.legis.wisconsin.gov/document/statutes/2003/102.85
https://docs.legis.wisconsin.gov/document/statutes/2003/102.85
https://docs.legis.wisconsin.gov/document/acts/1989/64
https://docs.legis.wisconsin.gov/document/acts/1991/85
https://docs.legis.wisconsin.gov/document/acts/1989/64

