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CHAPTER 972
CRIMINAL TRIALS

972.01 Jury;civil rules applicable. 972.09 Hostile witness in criminal cases.
972.02 Jury trial; waiver 972.10 Order of trial.
972.03 Peremptory challenges. 972.11 Evidence and practice; civil rules applicable.
972.04 Exercise of challenges. 972.115 Admissibility of defendang statement.
972.06 View. 972.12 Sequestration of jurors.
972.07 Jeopardy. 972.13 Judgment.
972.08 Incriminating testimony compelled; immunity 972.14 Statements before sentencing.
972.085 Immunity; use standard. 972.15 Presentence investigation.
Cross—reference: See definitions in £67.02 The verdict of a 13 member jupanelagreed to by the defense and prosecution

wasvalid. State vLedger175 Wis. 2d 16, 499 N.W2d 199(Ct. App. 1993).
972.01 Jury; civil rules applicable. The summoningf Whenthere are grounds to believe the jury in a criminal case needs protection, the

h X e . . trial court may take reasonable steps to protect the identity of potential jurors. Pre
jurors, the selection and qualifications of the juhe challenge of ventingreferences on the record to jusonames, employment, and addresses while

jurorsfor cause and the duty of the court in g¢irag the jury and providing the defense with copies tfe juror questionnaires during voir dire was
giving instructions and disc@ng the jury when unable to agreeNIthln the courts discretion. State Britt, 203 Wis. 2d 25553 N.W2d 528(Ct. App.

> and di he jury wr 1995),95-0891
shall be the samén criminal as in civil actions, except that s. 12 gefendant was not automatically entitled to a new trial when, in waiving the

805.08(3) shall not apply right to a jury trial, the trial court did not advise that a jury verdict musnag@imous.
History: Sup. Ct. Ordei67 Wis. 2d 585784 (1975); Sup. Ct. Order N@6-08 The appropriate remedy is through a postconviction motion that, as a threshold

207 Wis. 2d xv (1997). requirementmust contain an allegation that the defendant did not know or-under
Thechage as to the duty of a jury to try to reach agreement, was priipéiey gtsanggg)%rlghts atissue. StateGrant230 Ws. 2d 90601 N.W2d 8(Ct. App. 1999),

v. State51 Wis. 2d 641187 N.W2d 810(1971). o

Reinstructiorpresenting for the first time choicks lesser included tgnses not . Sub-(1) applies when a defendant seeks to waive a juheinesponsibility phase
presented in the initial instructions pifoperat all, would be a rare event, only done©f @ bifurcated trial. Thetate has a legitimate interest in having the decision of mental
in exceptional circumstances. Stat@hurmond, 2004 WI App 4@70 Wis. 2d 477~ responsibilitydecided by a jury State vMurdock, 2000 W1 App 1738 Ws. 2d
677N.W.2d 65503-0191 301 617 N.W2d 17599-0566 .

To prove a valid jury trial waiverthe circuit court must conduct a colloquy
L . . . designedo ensure that the defendant: 1) made a deliberate choice, absent threats or
_972-_02 Jury tr_|3-|_. waiver. (1) Except as Other\_/Vlse providedpromisesto proceed without a jury trial; 2) was aware that a jury trial consists of
in this chaptercriminal cases shall be tried by a jury selected ﬁ]ar;elof 12 pg?pI? ttrf]\at_ ngjuagreﬁ? on kall elgmer_lts of thehcrtlhme g?ﬂt 3) r\:va_s aW_elltrye
; ; ; ; i+that in a court trial the judge will make a decision on whethrotite or she is gui
_prescrlbedn 5'805'0.8 unless the defendant waives a Jury in Wmof the crime chayed; and 4) had enough time to discuss the decision with counsel.
ing or by statement in open court or unde¥&¥.08 (2) (b)on the  statev. Anderson, 2002 Wi 249 Ws. 2d 586638 N.W2d 301 00-1563
record,with the approval of the court and the consent of the statéf a defendant waives the right to a jury trial anddineuit court fails to conduct
. .. .a colloquy with the defendant regarding the wajeereviewing couray not find,
(2) At any time before the verdict in a felony case, the partigSalid waiverbased on the record. As a rematig circuitcourt must hold an evi
may st|pu|ate n wr|t|ng or by statement In open court, on thientiaryhearing on whether the waiver was knowiimgelligent, and voluntary|f
i i P state is unable to establish tigar and convincing evidence that the defendant
record,with the approval of the CO”TL that.the Jury shall consist §fowing|y, intelligently, and voluntarily waived a jury trial, the defendant is entitled
anynumber less than 12. If the casa misdemeanor case, th@o a newtrial. State vAnderson, 2002 WI 249 Ws. 2d 586 638 N.W2d 301
jury shall consist of 6 persons. 00-1563 ) . ) )
. . . a\{Vhethera defendant waived the right to have the jury determine all the elements
~ (3) Inacase tried without a jury the court shall make a genegine crime or only some of them and whether the defendant gave up a jury trial in
finding and may in addition find the facts specially lieu of a determination by the circuit court or stipulated to the elements, the waiver
alysisis the same. Any waiver must be made personally omettwrd by the

(4) No member of the grand jury which found the indictmerflatendant. Stato v Hauk. 2002 Wi App 226257 We. 2d 579652 N.W2d 393

shallbe a juror for the trial of the indictment. 01-1668
History: Sup. Ct. Ordei67 Wis. 2d784 Sup. Ct. Orderl41 Ws. 2d xiii (1987); If a court withholds any juror information in open court, it must: 1) findttieat
1995a. 427 Sup. Ct. Order NoR6-08 207 Wis. 2d xv (1997). jury needs protection; and 2) take reasonable precautions to avoid prejudicing the

Judicial Council Note, 1988:Sub. (1) is amended to reflect that waiver of trial bydefendant.When jurors’ names are withheld, the court, atiaimum, must make
jury may be made by telephone upbe defendars request, unless good cause to? precautionary statementttee jury that the use of numbers instead of names should
thé contrary is shown. [Re Ordefesftive Jan. 1, 1988] In no waybe interpreted as a reflection of the defendagilt or innocence. State

Judicial Council Note, 1996:This proposal change&fawn” to "selected” V- Prj](:ke.': 2003 Wlt_:tzt,_259 IWShtzg 484657 l_\l.WdeBt7J4 (t)(_)—d3354 Ldae, A
whenever statute refers to choosing jurors or prospective jurors, for statutory-unifor | ereis no constitutional right to waive a jury and be tried by a judge. A prosecu
mity. [Re Order ective 7-1-97] or’s decision to withhold consent to a defendargquested waiver of the right to a

. . . . . jury trial is not reviewable. A trial court need not justify its refusal to apptioere
A defendant could claim that his waiver of a jurhen the record was silent as tolury _
acceptancédy the court and prosecution, made his subsequent jury trial invalifver State vBurks, 2004 W1 App 1468 Ws. 2d 747674 N.W2d 64003-0472

Spillerv. State49 Wis. 2d 372182 N.W2d 242(1971). Waiverof jury in Wisconsin. 1971 WLR 626.
A defendant can waive a jury after the state has completed itS/Agasex v. State, . . .
50 Wis. 2d 368184 N.W2d 189(1971). 972.03 Peremptory challenges. Each side is entitled to

A defendant who demanded a jury trial cannot be held to have waived it by parigg |y 4 peremptory challenges except as otherwise pl’OVidibliiSin

ingi ial to th ise thi ion for the first ti . . ) . . ;
g?g&%.'%?ef,rﬁa;%éoevﬁyg(fgggfg4rﬁ§@§d'%gga%§’f)_°rt e first time on apPegh Ction. When the crime chged is punishable by life imprisen

A record demonstrating the defendantilingnessand intent to waive a jury must ment, the state is entitled to 6 peremptory challeng_es thad
be established before accepting a waivéirueger v State 84 Ws. 2d 272267  defendants entitled to 6 peremptory challengesthiére is more

N.W.2d 602 (1978). i
Thedefenses participation in aisdemeanor court trial, without objection, did notthan one defendant, the court shall divide d‘a”enges as equa"y

constitutewaiver of a jury trial. State Wioore,97 Ws. 2d 669294 N.W2d 551(Ct. aSpraCtiC.able among them; and if the“' defer]sgs are advel's_e and
App. 1980). thecourt is satisfied that the protection of their rights so requires,

The court abused its discretion in disajiag an ill juror during deliberations with  the court may allow the defendardagditional challenges If the
outmaking any record as to the circumstances of the digelsend without counsel '

beingpresent. Unless the defendant consents, it is reversible error for the satart to C'iMe iS punishable by life imprisonment, the t0t3;| peremptory
stitutean alternate juror for a regular juror after jury deliberations have begun. Stgteallengesallowed the defense shall nexceed 12 if there are
v.Lehman,108 Ws. 2d 291321 N.W2d 212(1952). only 2 defendants and 18 if there are more than 2 defendants; in

A trial court may not deny an accugediotion to withdraw a jury waiver without .
showing that granting the withdrawal would substantially delay or impede the ca@iberfelony cases 6 challenges if there are only 2 defendants and
of justice. State.\Cloud,133 Ws. 2d 58393 N.W2d 129(Ct. App. 1986). 9 challenges if there are more than 2. In misdemeanor cases, the
A waiver of a jury trial must be madiy an afirmative action of the defendant; stateis entitled to 3 peremptomghallenges and the defendant is
neithercounsel nor the court may waive it ive defendarg’behalf. If the defendant : ;
hasnot personally waived the right, the proper remedyrisw trial rather than a pest entitled to 3 peremptory challenges, except that if there are 2
convictionhearing. State. \Livingston,159 Wis. 2d 561464 N.w2d 839(1991). defendantsthe court shall allow the defense 4 peremptory-chal
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lenges,and if there are more than 2 defendatits, court shall " Guafraniee?f IO_Pen pul'njlic pro%eetding_s in Cccrisminal_triags inr([:qudg gf& dLiJreSeé%Tina
H | Ol potential jurors. Press—kEnterprise erior Court o .

allow the defense 6 peremptory challenges. Each side shallfg,) " J P P

allowedone additionaperemptory challenge if additional jurors

areto be selected under®72.04 (1) 972.06 View. The court may order a view by the jury
History: 1983 a. 2261995a. 427 Sup. Ct. Order No®6-08 207 Ws. 2d xv Thetrial court, sitting as the trier of fact, committed an error of law in making and
(1997). relying on an unrequested, unannounced, unaccompanied and unrecorded view of an

Judicial Council Note, 1983:This section is amended bjlowing one additional accidentscene in assessing evidence produced at trial. American Familynislut.
peremptorychallenge when additional jurors are to be impaneled. This approximatgs, v Shannon]120 Ws. 2d 560356 N.W2d 175(1984).
theright of each side under prior s. 972.05 to one additional peremptory challenge
for each alternate jurorSince abolition of the concept of “alternate” jurors permitsg .
the additional peremptory challenge to be made to any member of the panel, only #2.07 Jeopardy. Jeopardy attaches:
additionalchallenge is permitted. [Bill 320-S] _ (1) In a trial to the court without a jury when a witness is

Judicial Council Note, 1996: This proposal changempaneled” to“selected” .
wheneven statute refers to choosing jurors or prospective jurors, for statutory unifgvorn; . ) . .
mity. [Re Order dective 7-1-97.] (2) In ajury trial when the selection tife jury has been com

A defendanhas a heavy burden to show unlawful discrimination in a prosécuto i
peremptorychallenges. State Grady 93 Wis. 2d 1 286 N.W2d 607(Ct. App. bletedand the jury sworn.
1979).

A party defending against an allegation that peremptory strikes were usisd for
criminatoryreasons must fafr something more thanbeld statement that other ron
prohibitedfactors were considered. Themeist be a showing that there is a nexus
betweerlegitimate factors and the juror who was struck. Stalegadowsky209 972.08 Incriminating testimony compelled; immunity.

Wis. 2d 577563 N.W2d 188(Ct. App. 1997)96-2927 ;
An appellate court should overturn a circuit caudétermination thatprospee (1) (a) Whenever any person refuses to teStlfy or to prOduce

tive juror can be impartial only if the jurarbias is manifest; not where there is a reaP00KS, papers or documents when required to do so before any
sonablesuspicion of bias. The test for manifest bias is stated. Sta&zron219 grandjury, in a proceeding under 868.260r at a preliminary

Wis. 2d 481579 N.W2d 654(1998),96-3425 But seeState v. Faucher, 227 Ws. inati M i i i
2d 700 596 N.w2d 770(1999),97-2702 for a review of this case to apply new ter examlnatlo%pnmmal hear(ljngfohr_ trial fﬁr the reaso‘.r}]that Fhe testi
minology regarding juror bias. mony or evidence required of him or her may tenthtwiminate

Veteranjurors cannot be removed solely on the basis of having served as jurorkiim or her or subject him or her to a forfeiture or penéity per
asimilar case, but must be shown to have exhibited bias in the case they are cgl may nevertheless be compelled to testify or produce the evi

to hear It was error for the trial court not to strike 5 potential jurors who had serv - L
on a prior case in which the same defense was used when the jurors expresse: peby order of the court on motion of the district attornisip

theywould not give serious consideration to the defense. Stiteman,227 Ws.  personwho testifies or produces evidence in obedience to the
ZdZ%GfSQZ N-:/\_IZd 160(%_393)E97-2449t_ | when both th fiodefexds commandof the court in that case may be liable to any forfeiture
erencant 1s ot shuted 1o a new tria when doth the proseutl © grpenalty for oron account of testifying or producing evidence,

aregiven an equal number of peremptory strikes, even if the number is less than Elro . h
vided for by statute. State Erickson,227 Ws. 2d 758596 N.W.2d 749(1999), butno person may bexempted from prosecution and punishment

98-0273 o o __for perjury or false swearing committed in so testifying.
Thereis no automatic disqualification of potential jurors who have been convicted . . . . ;
of crimes. The erroneous dismissal of a prospective faraause does not consti (b) _The immunity provided under pafa) is subject to the
tutean additional peremptory challenge fioe moving party; it is an error subject to restrictionsunder s972.085
harmlesserror analysis. State Mendoza227 Wis. 2d 838596 N.W2d 736(Ct. (2) Whenever witnessttending in any court trial or appear
App. 1998),97-0952 . : ‘ S
Peremptonchallenges may not be exercised, and therefore not changed, afteriig before any grand jury or John Doe investigafals or refuses
parties have accepted the jueyen if the jury has not yet been sworn. Stalawn withoutjust cause tcomply with an order of the court under this

telle, 2000 W1 App 10,235 Ws. 2d 91612 N-W2d 35699-2150  gectionio give testimony in response to a question or with respect
Thetrial courts failure to remove a potential juror who was objectively biased,

forcing the defendant to strike the potential juror with a peremptory strike allowd® any matterthe court, uposuch faill_Jre or ref_U53|, or when SUC_h
underthis section, did not require a new trial when the defendant received a fair tfaiilure or refusal is duly brought to its attention, may summarily

The harmless error test under s. 805.18 (2) is applicahbge v. Ramos, 211 Wis. i ; i i i

2d12is overtumed. State lindel, 2001 WI 108245 Ws. 2d 689620 Nwzd 224 Orderthe witness confinement at a suitable plaetil such time

99-2704 asthe witness is willing to give such testimony or until such trial,
Equalprotection precludes a prosecisause of a peremptory challenge to excludgdrandjury term or John Doe investigation is concluded but in no

potentialjurors solely by reason oéice. A criminal defendant can raise the equataseexceeding one yeaiNo person confined under this section

protectionclaim that jurors were excluded because of their race, whether or not tl ; ; ; ; :
is racial identity between the defendant and the excluded jurors. Pov@é® 99 I@ﬁ}a” be admitted to bail pending the determination oéppeal

U.S.40Q 113 L. Ed. 2d 41 (1991). See also Basten Kentucky 476 U.S. 7990  takenby the person from the order of confinement.
L. Ed. 2d 691986) for a process for evaluating a claim that race was theasite History: 1979 c. 2911989 a. 1221993 a. 98486.

Thefederal rule that jeopardy attaches when the jury is sworn is an integral part
of the guarantee against double jeopar@yist v Bretz,437 U.S. 2§1978).
NOTE: See also the notes to Article section 8 of the WWsconsin constitution.

for a peremptory challenge. Orderinga witness who has begranted immunity to answer questions does not
Gender-baseperemptory strikes are barrbeg the equal protection clause. J.E.B.violate the constitutional right against self incrimination. StaBdake,46 Ws. 2d
v. Alabama ex rel. B. 511 U.S. 127128 L. Ed. 2d 891994). 386, 175 N.W2d 210(1970).

The prosecutor is required to move that witnesses be granted immunity before the
; ; courtcan act. The trial counias no discretion to act without a motion and a defendant
972.04 Exercise of challenges. (1) The number of jurors annotinvoke the statute. Elam State50 Wis. 2d 383184 N.W2d 176(1971).
selectedshall be prescribed in856.06 (2) (apr(am), whichever  an order by a judge to compel a witness in a John Doe proceeding to testify after
is applicable, unless a lesser number haen stipulated and arefusal on the ground of self-incrimination mustdoge in open court. State ex

approvedunder s972.02 (2)or the court orders that additional®: NeWspapers, inc. Circuit Court65 Ws. 2d 66221 N.W2d 894(1974).
In considering whether to move for immunity for a witness, a prosecutor should

jurorsbe selected. That numbetus the number of peremptory considerthe duty to not merely convict but to seek impartial justice and should not
challengesavailable to all the partieshall be called initially and hesitate to move fdmmunity on the ground that the testimony thus elicited might

: : : ; ; ¢ xonerateghe defendant. PetersState,70 Wis. 2d 22233 N.W2d 420(1975).
maintainedin the Jury box by Ca”mg others tp replace Juro.r§ Sub. (2) does not apply to preliminary proceedings. Std@®nzales172 Ws.
excusedor cause until ajjurors have been examined. The partieg; 576 493 N.w2d 410(Ct. App. 1992).

shall thereupon exercise in their ordéne state beginning, the Thissection does not prevent a district attorfreyn entering into a nonprosecu

i ; i agreement prior to filing chges in exchange for informationancriminal inves
peremptorychallenges available to them, and if any party decm{%gtion. State vJones217 Ws. 2d 57576 N.W2d 580(Ct. App. 1998)97-1806

to challenge, the Cha”enge shall be made by the clerk by lot. A defendant seeking review of prosectgdmmunization decision must make a

(2) A party may waive in advance any or all of its perempto@32&“&;ﬁ'ge';’r'gceg;?fysstﬂg‘rft/ggéggﬁg‘f‘l@lg‘é‘ﬂm%T{l‘gesnsd)‘fd to distort the judicial

Cha”engesa'nd the nur_nber of jurors called pursuant to $illb NOTE: See also the notes to Article section 8 of the Wsconsin constitution.

shall be reduced by this number

(lg!gi%ory: 1983 a. 2261995 a.. 427Sup. Ct. Order No®6-08 207 Ws. 2d xv 972.085 Immunity; use standard. Immunity fromceriminal
Judié:ial Council Note, 1983:Sub. (1) is amended by allowing the court to ordeP! forfeiture proseCUtion under sk3.35 17.16 (7), 77.61 (12)

thatadditional jurors be impaneled. The size of the panel is then reduced to the agd®.17, 111.07 (2) (b) 128.16 133.15 139.2Q 139.39 (5)

priate number by lot immediately befofenal submission if that has not already 195,048 196.48 551.56 (3)553.55 (3)601.62 (5)767.87(4),

occurredthrough death or dischge of a jurar See s. 972.10 (7), stats. Abolition of

the concept ofqalternate" jurorsni?intenjded to promote an agtgntive attitude and a G2~ 19 885.24 885.25 (2) 891-39 2) 9.68.26 972.08 (1)and

legial relationship among all jurors. [Bill 320-S] 979.07(1) and ch.769, provides immunity only from the use of
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the compelled testimony or evidence in subsequent criminal thie instructions shall be reduced to writing, signed by the party or
forfeiture proceedings, as wedls immunity from the use of evi hisor her attorney and filed with the clerk, unless the court other
dencederived from that compelled testimony or evidence.  wise directs. Counsel for the parties, or the defendant if he or she
History: 1989 a. 1221995 a. 225400, 1997 a. 352005 a. 443.265. is without counsel, shalbe allowed reasonable opportunity to
examinethe instructions requested and to present aneedanthe
972.09 Hostile witness in criminal cases. Wheretesti  court objections to the adoptioor rejection of any instructions
mony of a witnessat any preliminary examination, hearing or triatequestedoy counsel. The court shall advise the parties of the
in a criminal action is inconsistent with a statememviously instructionsto be given. No instruction regarding the failure to
madeby the witness, the witness may be regarded as a hostile wdll a witness at the trial shall be made or givethéf sole basis
ness and examined as an adverse witness, and the party proddieinguch instruction is the fact the name of the witness appears
the witness may impeach the witness by evidence of such priggona list furnished pursuant to%/1.23 Counsel, or the defend
contradictorystatement. When called by the defendant, a lawantif he orshe is not represented by counsel, shall specify and
enforcemenbfficer who was involved in the seizure of evidencetatethe particular ground on which the instruction is objected to,
shallbe regarded as a hostile witness and may be examimed aandit shall not be sfitient to object generally that the instruction
adversewitness at any hearing in which the legality of such saloesnot state the layor is against the lawut the objectioshall
zuremay properly be raised. specify with particularity how the instructiois insuficient or
History: Sup. Ct. Order59 Ws. 2d R1, R6 (19731993 a. 486 doesnot state the law or to what particular language there is an

entiestatomentaiher foas only those. pordions She acknawsedged at inal for unfeiiection. All objections shall be on the record. The court shall
prior inconsistent statements may not be introduced until they have been read t fipvidethe jury with one complete set of written instructipns
witnessin order that the witness may explain the contradiction, it appeared therein viding the burden of proof and the substantive law to be applied
theunread portion ofhe statement was not inconsistent with the witness’ testimojy) the case to be decided

at trial, but would have been objectionable as hearsay if such objection had been . : . .

made. When the question is raised as to the propriety of use of a prior inconsistent(6) In closing agument, the state on the issue of guilt and the
statemenbf a witness, and requéastmade for hearing outside the presence of thgefendanion the issue of mental responsibility staimmence

jury, the more appropriate procedure is to excuse the Bmjlock v State 53 Wis.
2d'809 193 N.W2d 889(1972). andmay conclude the gument.

This sectiordoesnot forbid the use of prior inconsistent statements of a witness (7) If additional jurors have been selected undér2.04 (1)

assubstantive evidence when no objection is made by counsel. There is no d”%ﬂ'ﬁlthe number remains more tf‘mmuired at final submission of
thetrial court to sua sponte reject the evidence or to instruct the jury that the evidetrﬁze

is limited to impeachment. Irby Btate50 Wis. 2d 31, 210 N.w2d 755(1973). € cause, the court shall determine by lot which jurors shall not
participatein deliberations and disclge them.

i i i History: 1979 c. 1281981 c. 3581983 a. 226Sup. Ct. Orderl30 Ws. 2d xi
972.10 Order of trial. (1) (a) After the selectionf a jury (1986);1993 a. 4861995 a. 387Sup.Ct. Order No96-08 207 Wis. 2d xv (1997).

the C(_)urt shall determine if the jurors megke notes of the pro Judicial Council Note, 1983:Sub. (7) requires the court to reduce the size of the
ceedings: jury panel to the proper number immediately prior to final submission afiise.

1. If the court authorizes note—taking, the court shall instru#rf,:‘;egg?g'3’Lse’,?n‘igtnbfo‘ge\}gg“gg,egg"gfgg’zgﬁ"‘[SB‘?lFg%i‘g; participate in delibera

the jurors that they may make written notes of fileceedings,  Judicial Council Note, 1986:Sub. (1) (b) is amended to provide that preliminary
exceptthe opening statements and closinguanents, if they so iﬂstfucti%nﬂﬂa¥énclude tthe e('jemeﬂts of adr?yeﬂft?e ghesaed, v¥hat c?nst(ijutﬁes ev(ij by
; ; ; : nceand what does not, guidance regarding the burden of proof and the credibili
desireand that the court will prowde materials for_that _pu_rpose Fwitnesses, and directiogs not to disgcuss t%e case until delljiberations begin.
they so request. The court shall stress the confidentiality of thénestate need not introduce evidence obafession until after defendant testifies
notesto the jurors. The jurors may refer to their notes during tlhed gives contradictory testimongmeenv. State51 Ws. 2d 175186 N.Ww2d 206
proceedingﬁnd deliberation. The notes may not be the basis fopub-(5) is amended teequire that the court provide the jury one written copy of

. . B ItS instructions regarding the burden of proof. [Re Order7efl—-86]
or the object of any motion by any partjfter thejury has ren Thetrial court did not err in failing to declare a mistrial becausesthtement made

deredits verdict, the court shall ensure that the notes are prompfjhe prosecutor in closinggment, challenged as improper allegedly because he
collectedand destroyed. expressedhis opinion as to defendasiguilt, when it neither could be said that the

. . statementvas based on sources of information outside the record, nor expressed the
2. If the court does not authorize note—taking, the court Shﬁ@secutor’sonviction as to what the evidence established. StMeGee52Wis.

statethe reasons for the determination on the record. 2d 736 190 Nl-W2d 893(1971). A by the tial e toth
. -, _— . . No potential coercion was exerted by the trial court in its statement made to the jury
(b) The court may give additional preliminary instructions t@questingt to continue its deliberations for the next atir or hourand if not then

assistthe jury in understanding its duty and the evidence it wibreedovernight hotebrrangements would be made. ZiegleBtate 65 Ws. 2d
hear. The preliminary instructions may include, without limita 703 223 N.w2d 442(1974).

. : - An objection to jury instructions withot be waived when the instructions misstate
tion, the elements of any fehse chayed, what constitutes evi y,qjam Randolph vState 83 Wis. 2d 630266 N.W2d 334(1978).

denceand what does not, guidance regarding the burden of proaf the defendant moves for dismissal at the close of thesstate and then pres
andthe credibility of witnesses, and directions not to discuss th@sevidence, the appellate court will consider all evidence of guilt in ruling on a

caseuntil deliberations beginThe additional instructions shall beMetion. State vGebarskid0 Wis. 2d 754280 N.W2d 672(1979).
A refusal to give a jury special instructions on identification was not an abuse of

disclosedo the parties before they are given and either party M@itretion. Hampton.\State 92 Wis. 2d 450285 N.W2d 868(1979).
objectto any specific instruction or propose instructions of its 0wn Controlof the content and duration of closingament is within the discretion of
to be given prior to trial. thetrial court. State .\Stawicki,93 Ws. 2d 63286 N.W2d 612(Ct. App. 1979).

. . . e A special instruction need not be given because a witness has been granted immu
(2) In a trial where the issue is mentaisponsibility of a nity. Linse v State93 Wis. 2d 163286 N.W2d 554(1980).

defendantthe defendant may make an opening statement on SUOhdefendant who chose to be represented by counsel had no right to address the
issueprior to the defendarst’offer of evidence. The state mayiury personally in closing guments. Robinson. \tate,100 Ws. 2d 152 301

) h - - W.2d 429(1981).

makeits openlng statement on SL.jCh ISsue prior to the defeada defendant is entitled to an instruction on a valid theory of defense if the instruc
offer of evidence or reserve the right to make such statement Ugiilis supported by the evidence and is relevant to the to the issue being tried. It was
afterthe defendant has rested. noterror to refuse to give an instruction regarding the defersdéuatory of defense

. . . relatingto the legal basis for the motive of a withess whoneds defendant. State
(3) The state first diers evidencen support of the proseeu v, Dea%,lOS ng 2d 390314 N.W2d 151(Ct. App. 1981).

tion. The defendant magffer evidence after the state has rested. Unlessthe defendant consents, it is reversible error for the court to substitute an

i iqinalalternatguror for a regular juroafter jury deliberations have begun. Stateehman,
If thet?ltate atndefenda{]ht have fm‘recti_ evlldgfwcebu;:torll :het.or'g'nallosva. 20201321 NW2d 212(1982).
case,the parties may then respectivelyfarf rebuttal testimony ™, erihe separation of powedsctrine, ss. 805.13 (4), and 972.10 (5) require sub
only, unless the court in its discretion permits them ferafvi  missionof written instructiongo the jury on the substantive law but do not require
denceupon their original case. automatic reversal when the trial court fails to do so. Instructions on the burden of
, . proof and presumption of innocence are procedural, not substantivénldatter
(4) At theclose of the state’case and at the conclusion of thef E. B.111 Wis. 2d 175330 N.W2d 584(1983).

entirecase, the defendant may move on the record for a dismissantrapmentinstructions are upheld. State Saternus127 Ws. 2d 460 381

. . . N.\V.2d 290(1986).
(5) When the evidence is concluded and the testimony Close(ﬁwcourt must inform counsel of changes it makes to jury instructions following

if either party desires special instructions to be given to the jugyinstructions conference. Statekuntz, 160Wis. 2d 722467 N.W2d 531(1991).
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Under rare circumstances, a jury instructeatinga conclusive presumption b. That taking the testimony of the child in a room othan
;‘;%aacgggﬁfwgfj"%%”lt(fggl‘ir_'me may be harmless eidtate vkuntz, 160 Ws.2d  tha coyurtroom and simultaneously televising the testimortjén

Instructionalrulings are to be made at the close of the evidence. A partyis Courtroomby means of closed-circuit aUd_'OWSual equipment Is
entitledto a mid—trial advisory ruling on whether an instruction will be givBach  necessaryo minimize the trauma to the child of testifying in the

aruling, if given, is nonbinding and not subject to appeal. SteBeln,193 Ws. ; ; ;
20346 535 N.w2d 1(Ct App. 1995). courtroom setting and to provide a setting more amenable to

Theright to counsel includes the right to make a closing summary of the evider%écuringthe child witness' uninhibited, truthful teStimony
to trier of fact. Herring vNew York, 422 U.S. 8531975). 2. The trial in whichthe child may be called as a witness will

Absentan overriding interest articulated in findings, a criminal trial must be oP¥pmmence:
to the public. Richmond Newspapers, IncVirginia, 448 U.S. 5551980). o . .

NOTE: See also the notes to Articlk section 7 of the Wsconsin constitution. a. Prior to the child 12th birthday; or

) ) o ) b. Priorto the childs 16th birthday and, in addition to its find

972.11 Evidence and practice; civil rules applicable. ingunder subdl., the court finds thahe interests of justice war
(1) Exceptas provided in subg2) to (4), the rules of evidence rantthat the childs testimony beaken in a room other than the
andpractice in civil actions shall kEpplicable in all criminal pro courtroom and simultaneously televised in the courtroom by
ceedingaunless the context of a section or rule manifestly requirgfeansof closed—-circuit audiovisual equipment.
adifferent construction. No guardian ad liteked be appointed (b) Among the factors which the court may consider in deter

for a defendant in a criminal action. Chap&385to895and995, Lo ; -
exceptss 804,02t 804.07and887.23t0 887.26 shall apply in [r i o ot oore ustice underpa) 2. bare any ofthe fo

Il criminal dings. . .
afl cniminal proceedings 1. The childs chronological age, level of developmant

duc(:%Z)r(a)e I’:g\/tlholl’s rilfgt?ﬁCt{gns’eiﬁgfglctci%gg?rgengmnsia?% CORapacityto comprehend the significance of the events and to
g p 9 Lyerbalizeabout them.

witness,including but not limited to prior experience of sexu . .
intercourse or sexual contact, use of contraceptives, living 2- 1he childs general physical and mental health.
arrangemenand life—style. 3. Whether the events about which the child walbtify

(b) If the defendant is accused of a crioreler s940.225 constitutedcriminal or antisocial conduct against ttiild or a
948.02 948.025 948.05 948.06 948.085 or 948.095 anyevi— persc_)nwnh whom the ChllChad a close emotional relatlons_hlp
denceconcerning the complaining witnesgrior sexual conduct and, |f the conduct constltuted_ a batteoy a_sexual _assault, its
or opinions of the witness'prior sexual conduct and reputatas durationand theextent of physical or emotional injury thereby
to prior sexual conduct shall not be admitted into evidence durif@used.
the course of the hearing or trial, nor shall any reference to such 4. The childs custodial situation and the attitude of other
conductbe made in the presence of the jamycept the following, householdmembers to the events about which the child will tes

subjectto s.971.31 (1): tify and to the underlying proceeding.
1. Evidence of theomplaining witness’ past conduct with 5. Thechild’'s familial or emotional relationship to those
the defendant. involvedin the underlying proceeding.

2. Evidenceof specific instances of sexual conduct showing 6. The childs behavior at or reaction to previous interviews
the source or origin of semen, pregnarmydisease, for use in concerning the events involved.
determiningthe degree of sexual assault or the extent of iisjuiry 7. Whether the child blames himself or herself for the events
fered. involved or has ever been told by any person not to distiese;

3. Evidence of priountruthful allegations of sexual assaulwhetherthe childs priorreports to associates or authorities of the
madeby the complaining witness. eventshave been disbelieved or not acted upon; and the child’

(c) Notwithstanding s901.06 the limitation on the admission Subjectivebelief regarding what consequences to himself or her
of evidence of or reference to the prior sexual conduct of the co#glf, or persons with whom the chikias a close emotional rela
plaining witness inpar (b) applies regardless of the purpose of théonship, will ensue from providing testimony
admissionor reference unless the admissisnexpressly per 8. Whether the child manifests bas manifested symptoms
mitted under par(b) 1, 2. or 3. associatedvith posttraumatic stress disorder or other mental dis

(d) 1. If the defendant is accused of a crime unde4®.225 orders,including, without limitation, reexperiencing the events,
948.02 948.025 948.05 948.06 948.085 or 948.095 evidence fear of their repetition, withdrawal, regression, guilt, anxiety
of the manner of dress of the complaining witness at the time wiggigssnightmares, enuresis, lack of self-esteem, mood changes,
the crime occurred isdmissible only if it is relevant to a conteste¢ompulsivebehaviors, school problems, delinquenaotisocial
issueattrial and its probative value substantially outweighs all gfehavior,phobias or changes in interpersonal relationships.
the following: 9. The number of separate investigative, administrati

a. The danger of unfair prejudice, confusion of the issuesjodicial proceedings at whiclthe childs testimony may be
misleading the jury required.

b. The considerations of undue delasaste of time or need (bm) If a court orders the testimony of a childb®taken under
lesspresentation of cumulative evidence. par.(a), the court shall do all of the following:

2. Thecourt shall determine the admissibility of evidence 1. To the extent it is practical and subject t®82.10 (3)
undersubd.1. uponpretrial motion before it may be introducedschedulethe testimony on a date when the chilEcollection is

attrial. likely to be fresh and at a time of day when the chiteffegy and
(2m) (a) Ata trial in any criminal prosecution, the court mayattentionspan are likely to be greatest.
on its own motion or on the motion of any paryder that the tes 2. Provide a room fothe child to testify from that provides

timony of any child witness be taken in a room other tien adequateprivacy freedom from distractions, informality and
courtroom and simultaneously televised in the courtroom bgomfortappropriate to the chils’developmental level.

meansof closed-circuit audiovisual equipment if afi the fol 3. Order a recess whenever the ggecomfort or attention
lowing apply: spanof the child or other circumstances so warrant.
1. The court finds all of the following: 4. Determine that the childnderstands that it is wrong to tell

a. That thepresence of the defendant during the taking of tlaie and will testify truthfully if the childs developmental level
child’s testimony will result in the child sigring serious emo or verbal skills are such that administration ofoath or dirma-
tional distress such that the child cannot reasonably communicain in the usual form would be inappropriate.
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5. Before questioning by the parties begins, attempt to plagerwiseexcluded evidence, the defendamtst make an & of proof establishing

P P ; ; ctors and the court must perform a balancing test. StBigizzano,155 Wis.
the child at ease, explain to the child the purpose of the testimafi¥3s 456 N w2d 325(1990).

andidentify all persons attending. To admit evidence of prior untruthful allegations of sexual assault undeg@3ub.

6 Supervise the spatial arrangements of the room and -, the court must be able to concldiden an ofer of proof that a reasonable per
; . son could infer that the complainant made a prior untruthful allegation. “Allegation”
location,movement and deportment of pirsons in attendance. s not restricted to allegations reportedbiice. State \DeSantis155 Ws. 2d 774
7. Allow the child totestify while sitting on the floppn a plat 456 N.W.2d 600(1990).

i i : H i Summaryjudgment does not apply to cases brought under the criminal State.
form or on an appropriately sized chair while moving about the Hyndman 170 Ws. 2d 198488 N.w2d 111 (Ct. App. 1992).

roomwithin range of the visual and audio recording equipment. saciiongos.03 authorizing sanctions for failure to comply with court orders is
8. Bar or terminate the attendance of any person whaoswlicableto criminalactions. State.\Heyer 174 Ws. 2d 164496 N.w2d 779(Ct.

P ; : : App. 1993).
behavioris dlsruptlve or undU|y stressful to the child. Sub.(2) requires exclusion of testimony of a victnpossible prior sexuabnduct

(c) Only the following persons may be presenthi® room in  althoughwhen thealleged victim is an 8-year old child, physical evidence of sexual

i ild i ivi i . contactmay create an unjust inference ttre sexual contact was by sexual assault.
which the child is giving testimony under p&l) In,Interest of Michael R.BL75 Wis. 2d 713499 N.W2d 641(1993).

1m. Any person necessary to operate the closed—circuifhatthe complaining witness in a sexual assault case had previously consented to

audiovisualequipment. sexual intercourse has virtually no probative value regarding whether she consented

. . .to sexual intercourse under the use or threat of violence. Stééemannl179 Wis.
2m. The parents of the child, the guardian or legal custodiagisg7 508 N.w2d 54(Ct. App. 1993). '

of the child oy if no parent, guardian or legal custodian is availablewhenthe state questioned an alleged rapist about the \éatimtive to lie it did
or the |ega| custodian is an agenoye individual whose presencenotopen the door for admissiarfi evidence of prior acts of consensual sex. State v

h A . Jackson216 Ws. 2d 646575 N.W2d 475(1998),96-1618
would contribute to the welfare and well-being of the child. Evidenceregarding prior sexual assault by a 3rd party does not fall within one of

3m. One person designated by the attorney for the state #ygtatutory exceptions. Thillizzano test is applied. State Bodson219 Ws. 2d
approvedby the court and one person designated by either the>S0 N-W2d 181(1998),96-1306
pp y p g y Rotall comparison testimony thah alleged sexual assault victiniehavior was
defendanbr the attorneyor the defendant and approved by theonsistentwith that of child sexual assault victims opens the door to cross-
court. examinationabout the alleged victimsexual behavior prior to the alleged assault.
. . . . State vDunlap, 2002 WI 19250 Ws. 2d 466640 N.W2d 112, 99-2189
(3) (a) In a prosecution under $40.22involving a therapist  This section protects complaining witnesses in sexual assault cases from being

anda patient or client, evidence of the patigwt’ clients personal questionedabout sexual conduct, but a fatdeage of sexual assault is not sexual
’ conduct. Redmond vKingston,240 F3d 590(2001).

or medical h'Story is not admissible except if: Prior Untruthful Allegations Under W§consins Rape Shield Law: W Those
1. The defendant requests a hearing prior to trial and maké@sdsCome Back to Hauntaa? Berry 2002 WLR 1237.
an ofer of proof of the relevancy of the evidence; and
2. The court finds that the evidenceesevant and that its pro
bativevalue outweighs its prejudicial nature. . o o ) ) )
(b) The court shall limit the evidence admitted under(par __(&)_“Custodial interrogation” has the meaning given in s.
to relevantevidence which pertains to specific information 0P©8.073(1) (a) ) ) )
exampleof conduct. The cougtorder shall specify the informa () “Law enforcement agency” hase meaning given in s.
tion or conduct that is admissible and no oteeidence of the 165.83(1) (b)
patient’s or clients personal or medicahistory may be (c) “Law enforcement diicer” hasthe meaning given in s.

972.115 Admissibility of defendant’s statement. (1) In
this section:

introduced. 165.85(2) (c).
(c) Violation of the terms of the order is grounds faniatrial (d) “Statement” meanan oral, written, sign language, or ron
but does not prevent the retrial of the defendant. verbalcommunication.

(3m) A court maynot exclude evidence in any criminal action (2) (a) If a statement made by a defendant during a custodial
or traffic forfeiture action for violation of $346.63 (1)or (5), or interrogationis admitted into evidendn a trial for a felony before
alocal ordinance in conformity with 846.63 (1)or (5), on the a jury and if an audio or audiand visual recording of the
ground that the evidence existedvaas obtained outside of thisinterrogationis not available, upon a request magiehe defend
state. antas provided in 972.10 (5)and unless the state asserts and the

(4) Uponthe motion of anyarty or its own motion, a court court finds that one of the following conditions applies or that
may order that any exhibit or eviderioe delivered to the party goodcause exists for not providing an instruction, the court shall
or the owner prior to the final determination of the action of prénstructthejury that it is the policy of this state to make an audio

ceedingif all of the following requirements are met: or audio and visual recording of a custodial interrogation of a per
(a) There is a written stipulation by all the parties agreeing §nsuspected of committing a felony and that the jury oaay
the order siderthe absence of an audio or audio and visual recording of the

interrogationin evaluating the evidence relating to the interroga

(b) No party will be prejudiced by the order tion and the statement in the case:

exr(lft))itsAo(r:%Tirc)ilgrt::g Qgtfgl;ggg or othegcord is made of any 1. The person refused to respond awoperate in the

History: Sup. Ct. Orde59 Ws. 2d R1, R7 (1973): Sup. Ct. Ords? Wis. 2d 585 |nterrogat|on|f an audioor audio and visual recorphng was made
784(1975):1975 c. 184422 1979 c. 891981 C. 14651, 2: 1983 a. 165449, 1985  Of the interrogation so long as a law enforcemefiteafor agent
a.275 1987a. 332s.64; 1993 a. 1697, 227, 359, 1995 a. 4561997 a. 3191999  of a law enforcement agency made a contemporaneous audio or

a. 1852001 a. 162005 a. 155277. . . . . . s
Writing about sexual desires or activities was not itself prior “sexual conduct.” TEIUdIO and visual recordlng or written record of the SUbECt

victim’s notes expressing sexual desires and fantasies were, therefore, admisé’iéltusal-

Statev. VO”eslh1§5 Wsd 2d gi7l401 N.w2d 17$(Ct- App. ﬁg%g- aith 2. The statement was maiferesponse to a question asked as
Erroneously admitted and false testimony of a victim that she wagia atrthe : i

time of a disputed assault so pervasivefgeied the trial that the issue of consent wa?art of the routine process'”g of the person.

notfully tried. State vPenigar139 Ws. 2d 569408 N.W2d 28(1987). 3. The law enforcementfider oragent of a law enforcement

Sub.(2) (b), the rape shield lawars, with 2 narrow exceptions, evidence of all i i i [ i i
sexualactivity by a complainant not incident to the alleged assault. St@ignad, agencyconductlng the interrogation gDOd faith failed to make

140Wis. 2d 721412 N.W2d 139(Ct. App. 1987). an audio or audio and visual recording of the interrogation
This section does not violate the separation of powers doctrine. Shatielvell, becau_sethe recording qupment did not fU_nCtlon. thiécef or
144Wis. 2d 596424 N.W2d 698(1988). agent inadvertently failetb operate the equipment property,

In limited circumstances, expert testimony about the consistency of a se i ) i
assaulcomplainang behavior with victims of the same type of crime may fered “Athout the officer’s or agent knowledge, the equipment mal

for the purpose of helping the trier of fact understand the evidence to determine affdfiCtionedor stopped operating.
in issue, as long as the expert does not give an opinion about the veracity ofthe com 4. The statement was made spontaneously and not in response

plainant’sallegations. State Jensen]47 Ws. 2d 240256,432 N.W2d 913(1988). ti b I f fics t of |
This section does not on its face violate the constitutional right to present evider‘gga question Dy a law enforcementicer or agent ot a law

butmay in particular circumstances violate that right ébtablish the right to present en'forcemenagency
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5. Exigent public safety circumstances existed that preventiihg to state why sentenshould not be pronounced, and no suf
themaking of an audio or audand visual recording or renderedficient grounds to the contrary being shown or appearing to the
the making of such a recording infeasible. court.

6. The law enforcementfader conducting the interrogation  *IT IS ADJUDGED That the defendant is guilty as convicted.
or the law enforcement fifer responsible for observing an *T |S ADJUDGED That the defendant is hereby committed
interrogationconducted by an ageot a law enforcement agencyto the Wsconsin state prisons (county jail of.... county) for an
reasonablybelieved at the commencement of the interrogatigRdeterminatderm of not more than.....
thatthe ofense forwhich the person was taken into custody or for =1 |5 ADJUDGED That the defendant is ordered to serve a
which the person was being investigated, was not a felony  pjfyrcatedsentence consistingf ... year(s) of confinement in
~ (b) If a statement made by a defendant during a custodiisonand .... months/years of extended supervision.
interrogationis admitted into evidende a proceeding heard by  «T |5 ADJUDGED That the defendaistplaced in the inten
the court without a jury in a felony case and if an audio or audigye sanctions program subject to thienitations of section

andvisual recording of the interrogation is not available, the cow¥3.032(3) of the Wsconsin Statutes and the followiegnd
may consider the absence of an auslicudio and visual record {jgns:

ing of the interrogation in evaluating the evidence relating to the 4+ ;<

: h ; IT IS ADJUDGED That the defendant is hereby committed
interrogationand the statement unless the court determines tlf@[ietention in (the defendasiplace of residence or place desig
oneof the conditions under pger) 1.to 6 applies.

- i i natedby judge) for a term of not more than....
(4) Notwithstanding s$968.28t0 968.37 a defendars' lack *IT IS ADJUDGED That thelefendant is placed on lifetime

of consent to having an audio or audio and visual recording m o ; ;
of a custodial interrogation does ndeaf theadmissibility in ev %%%eé\igé?rt‘hiyv\tggog;ﬁasrttgti?ésm corrections under section

denceof an audio or audio and visual recording cftatement . )
madeby the defendant during the interrogation. *IT IS ADJUDGEDThat the defendant is ordered to pay a fine
of $.... (and the costs of this action).

(5) An audio or audio and visual recordimd a custodial T
interrogationshall not be open to public inspection undet831 |1 IS ADJUDGED That the defendant pay restitution to....

to 19_39bef0re one Of the fo“owing occurs: *IT IS ADJUDGED That the defendant is restricted indTiS
(@) The person interrogated @®nvicted or acquitted of an '™ 7>% =1 ¥FHIEEEEDS G TSRS -0

offensethat is a subject of the interrogation. *The....at.... is designated as tReception Center to which the
(b) Al criminal investigations and prosecutions to which thdéfendanshall be delivered by the shérif , .
interrogation relates are concluded. *IT IS ORDERED That the clerk delivarduplicate original
History: 2005 a. 60 of this judgment to the shefrifvho shall forthwith execut¢he
sameand deliver it to the warden.
972.12 Sequestration of jurors. The court may dire¢hat Dated this.... day of...., .... (year)

thejurors sworn be kept together or be permitted to separate. ‘ERe THE COURT....
courtmay appoint an &ter of the court to keep the jurors togetheb ate of Ofense
andto prevent communication between the jurors and others. "~

History: 1987 a. 731991 a. 39 District Attorney...,

_ Allowing the jury to separate during its deliberations created a rebuttable presuldefense Attorney..
tion of prejudice. State.\Halmo,125 Ws. 2d 369371 N.W2d 424(Ct. App. 1985). *Strike inapplicable paragraphs

972.13 Judgment. (1) A judgment of conviction shall be STATE OF WISCONSIN

enteredupon a verdict of guilty byhe jury a finding of guilty by .... County

the court in cases where a jury is waived, or a plea of guilty or pQ... Court

contest. The State of Wconsin
(2) Exceptin cases where cB75is applicable, upon mdg Vs.

mentof conviction the court shall proceed under @3 The f(Name of defendant)

courtmay adjourn the case from time to time for the purpose © Onthe.... day of..... .... (year), the district attorney appeared for

pronouncingsentence. X

(3) A judgment of conviction shall set forth thkea, the ver gt;enst,tsa ;Et)tgpndeg]e defendant appeared in person andidefen
dict or finding, the adjudication and sentence, and a finding as'to
the specific number of days for whickentence credit is to be UPONALL THE FILES, RECORDS ANPROCEEDINGS

grantedunder s973.155 If the defendant is acquitteddgment ~ |T IS ADJUDGED That the defendant has been found not

shallbe entered accordingly guilty by the verdict of the jury (by the court) and is therefore
(4) Judgmentshall be in writing and signed by the judge oP"déreddischaged forthwith.
clerk. Dated this.... day of...., .... (year)
(5) A copy of the judgment shall constitute authority for the BY THE COURT.... _ _
sheriff to execute the sentence. (7) The department shall prescribe and furnish forms to the
(6) The following forms may be used for judgments: clerk of each county for use as judgments in cases where a-defend
STATE OF WISCONSIN antis placed on probation or committed to the custody of the
departmenpursuant to ch€967to 979.
.. County History: 1975 c. 39199 1977 c. 353418 1979 c. 891983 a. 261438 538 1987
In.... Court a.27,1989 a. 311991 a. 391997 a. 250275, 283 1999 a. 32
. Thetrial court can, o motion or on its own motion, modify a criminal sentence
The State of Wéconsin if the motion is made within 90 days after sentencing. Thef%/rstjudgment should be
VS. amendednot vacated. Hayes 8tate46 Ws. 2d 93175 N.W2d 625(1970).
A trial court must inform the defendant of the right to appeal. If it does not, the
....(Name of defendant) defendanmay pursue a late appeal. Petersc&tate,gS4 Wis. g’tjj 370195 N.W2d

UPONALL THE FILES, RECORDS AND PROCEEDINGS, 837(1972).

. iThe court did not abuse its discretion in revoking probation, reinstating the prior
IT IS ADJUDGED That the defendant has been ConV'Ct%gntences, and sentencing on 5 subsequiemses for a total cumulative sentence

uponthe defendard’ plea of guilty (not guilty and verdict of of 16 years when the defendant had a long renddnterposed a frivolous defense
guilty) (not guilty and dinding of guilty) (no contest) on the....iIn the later trials. Lange Btate,54 Ws. 2d 569196 N.W2d 680(1972). )
day of (year), of the crime of.... in violationsf...; and the Hayes does not impose jarisdictional limit on the power of a court to review a

. sentence.State ex rel. \&fren v Shawano—-Menominee County Cod4, Ws. 2d
courthaving askedhe defendant whether the defendant has ama3 197 N.w2d 1(1972).
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Following sentencing, the trial court must not only advise the defendantwigithe makea reasonable attempt to contact that person to inform him or
to appeal but also advise the defendant and defense counsel of the obligati : ;
defensecounsel to continue representation pending a decision as to appeal andcﬂ%)ﬁr()f the nght to make or prowd:estatement under pex). Any

othercounsel is appointedVhitmore v State56 Wis. 2d 706203 N.W2d 56(1973).  failure to comply with this paragraph is not a ground for an appeal

A trial judge has no power to validly sentence with a mental reservation thatdiea judgment of conviction dor any court to reverse or modify
might modify thesentence within 90 days if the defendant has profited from impria iudament of conviction
onment,and he cannot change mmposed sentence unless new factors are prese| ) . g :
State vFoellmi,57 Ws. 2d 572205 N.w2d 144 History: 1987 a. 271989 a. 311995 a. 771997 a. 73181, 205, 1999 a. 32
A claim that the triatourt lacked jurisdiction to impose sentence because it failed A court's presentencing preparation and formulation of a tentative sentence does
to enter a judgment of conviction on the jiryerdict was not reviewable becausenotdeny a defendastright to allocution at sentencing. Stat¥arnell, 153 Ws. 2d
it involved no jurisdictional question, and the construction of the statute was @34, 450 N.W2d 524(Ct. App. 1989).
raisedby defendant in a motion for postconviction relief nor did the defendant goTheright, under sub. (2), af defendant to make a statement prior to sentencing
backto the trial court for relief as a ba$is an appeal. SassStatef3 Ws. 2d 92 doesnot apply to an extension of a placement undeinteasive sanctions program.
216N.w.2d 22 Statev. Turner 200 Ws. 2d 168546 N.W2d 880(Ct. App. 1996)95-1295
WhenWhitmore instructionsare given, the defendant must show that the failure penialof the defendarg'right to speak atentencing is harmless error when a life

to move for a new trial constituteth unintentional waiver of rights. ThieserState,  sentencavithout parole is mandatonBtate vLindsey 203 Ws. 2d 423554 N.w2d
86 Wis. 2d 562273 N.w2d 314(1979). 215(Ct. App. 1996)95-3392

Judgmenentered by a state court during gendency of removal proceedings in - Thegood character of a victim killed as the result of a crime is relevant in sentenc
federalcourt was void.State vCegielski,124 Ws. 2d 13368 N.W2d 628(1985).  ing. State vGallion, 2004 WI 42270 Wis. 2d 535678 N.W2d 197 01-0051
A courts refusal to poll jurors individuallywas reversible errorState v\Wojtale-

wicz, 127 Ws. 2d 344379 N.W2d 338(Ct. App. 1985). . N -
A written judgment of conviction is not a prerequisite to sentencing. Stitam, 972.15 Presentence Investigation. (1) After aconviction

137Wis. 2d 31403 N.w2d 35(1987). the court may order a presentence investigation, except that the
Whenthe court allowed voir dire after polling the jury on its guilty verdict anicourtmay order an employee of the departmemtoeduct a pre

whenone jurots responses seriously undermined the previous vote of,ghitty 3 ; i i~
jury’s verdict was no longer unanimous, requiring a new tB#te vCartagenal 40 sentencenvestigation only after a conviction for a felony

Wis. 2d 59 409 N.W2d 386(Ct. App. 1987). . o (2) Whena presentence investigation report has beegived
y mg{galpgsgfmv\;s'“2’&03’2135(12'52”“,\"53\?2(’(1029?2(8? aAgJ‘;’d%‘gg; of convictiotate  the judge shall disclose the contents of the report toddfen

Therewas no impropriety in a trial cowstinclusion of its parole recommendation dant's attorney and _tO the district attorney prior to sentencing.
in a judgment of conviction. StaweWhiteside205 Ws. 2d 685556 N.w2d 443  Whenthe defendant isot represented by an attorptiye contents

(Ct. App. 1996)95-3458 i
It was not fatal to a conviction under sub. (1) on a plea of no contest, thafehd shallbe disclosed to the defendant.

antdid not personally state “/ plead no contest” when the totality of the facts,includ (2b) If the defendanis subject to being sentenced under s.
ing a signed guilty plea questionnaire and colloquy witfjutige on the record, indi  973.01and he or she satisfies the criteria und&0&.05 (3)a
ffé%g?nggt%%tfg plead no contest. StatBums,226 Ws. 2d 762594 N.W2d 799 1, the person preparing the presentence investigation(re)|(30)rt shall
No S’tat_ute afuthotrjizes a clferk of_cqsmﬂfi%ﬁ to correct a clerigal errhcim tr|1e ﬁTzeﬂ includein the report a recommendation as to whether the defend
tenceportion of a judgment of conviction. The circuit court, and not the slefice, i P ;
must determine the merits of a request for a change in the sentence portion ofawm should be e“glble to participate in the earned release program
judgmentbecause of an alleged clerical err@tate vPrihoda, 2000 Wi 123239  unders.302.05 (3)
Wis. 2d 244618 N.W2d 857 98-2263 p : H
Undersub. (1) a judgment of convictianay not be entered if there is no guilty (2C) If the defendan!s .SUbJeCt '[Q bglng sentenced under s.
verdict, guilty finding, or guilty or no contest plea. Sub. (1) does not mamdate = 973.01andhe or she satisfies the criteria unded(2.045 (2) (b)
of judgmentmmediately following the verdict, finding, or plea. Statéllenberg, and(c), the person preparing the presentence investigation report
2004WI App 20,268 Ws. 2d 810674 N.W2d 916 03-1706 shallinclude in the report a recommendationt@svhether the
972.14 Statements before sentencing. (1) In this see defendanshould be eligible for the challenge incarceration pro
tion: gram under s302.045

(ag) “Crime considered at sentencing” means any crime for (¢M) The person preparing the presenteriogestigation
which the defendant was convicted and aegd—in crime, as "eportshall make a reasonable attempt to cortfagtvictim to
definedin s.973.20 (1g) (h) determinethe economic, physical and psychologicéefof the

(b) “Victim” has the meaning specified in250.02 (4) crimeon the victim. The person preparing the report may ask any

(2) Before pronouncing sentence, the cour't shall ask ta propriateperson for information. This subsection does not pre

. dethe person who prepares the report from including any-infor
defendantvhy sentence should not be pronounced upon him Qo iontor the court concerning the impact of a crime on the vic
herand allow the district attornggtefense counsel and defendarﬁ
anopportunity to make a statement with respeeintp matter rele . .
vantto the sentence. In addition, if the defendant is under 21 yearé2S) If the defendant is under 21 years of age, the persen pre
of age and if the court has not ordegegresentence investigationPa/ingthe presentence investigation report saaémpt to deter
unders.972.15 the court shall ask the defendant if he or she hunewhether the defendant has beeljudged delinquent under
been adjudged delinquemder ch48, 1993 stats., or cl®38or  Ch-48, 1993 stats., or cB38or has had a similar adjudication in
hashada similar adjudication in any other state in the 4 yeaf§y other state in the 4 years immediately preceding the date the

immediatelyprecedinghe date the criminal complaint relating tocfiminal complaint relating to the presenfasfse was issueahd,
the present dense was issued. if so, shall include that information in the report.

(2m) Beforepronouncing sentence, the court shall inquire of (3) Thejudgemay conceal the identity of any person who pro
the district attorney whethehe or she has complied with s.videdinformation in the presentence investigation report.
971.095(2) and with sub(3) (b), whether any of the victims of a  (4) Exceptas provided in sul§4m) or (5)[[, or (6)]], after sen
crime considered at sentenciregjuestedhotice of the date, time tencing [or (6)] the presentence investigation report shall be con
andplace of the sentencing hearing and, if so, whethetigitéct fidential and shall not be made available to any person except
attorneyprovided to the victim notice of the date, time and plaagponspecific authorization of the court.
of the sentencing hearing. NOTE: Sub. (4) is shown as affected by 2 acts of the 2005s@nsin legisla

(3) () Before pronouncingentence, the court shall deter[re 2 se merged by nesyisor inder =, 13,83 ) (9, The single brackeed
minewhether a victim of a crime considered at sentenai@gts  2005wis. Act 311 into account. The double bracket language indicates the cor
to make a statement to the court. If a victim wanteade a state rect location for the cross-refeence. Corective legislation is pending.
ment,the court shall allow theictim to make a statement in court  (4m) The district attorney and the defendantittorney are
or to submit a written statement to be read in court. The court neatitledto have and keep a copy of the presentence investigation
allow any other person tmake or submit a statement under thigeport. If the defendant is not represented by counsel, the defend
paragraph.Any statement under this paragraph must be relevaiiitis entitlied to view the presentence investigation report but may
to the sentence. not keep a copy of the reporA district attorney or defendast’

(b) After a conviction, if the district attorney knows of a victimattorneywho receives a copy of the report shall keepitfiden

of a crime to be considered at sentencing, the district attorney stiall A defendantvhoviews the contents of a presentence inves
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tiga_tion report shall keep the information in the rep:nmﬁden correctit and if counsel approved the record without moving for its inclusiiam
tial bersv. State54 Wis. 2d 460195 N.W2d 477(1972).

! . i . It is error for the sentencing courtdonsider preSault, 387 U.S. 1juvenile adju

(5) The department may use the presenteimestigation dicationswhere juveniles were denied counsel, even testent of showing a pat
reportfor correctional programming, parole consideration or ca?%A” ‘,’LSEQﬂi‘eﬁﬁ;;esﬁiﬁﬁﬂﬁﬂgﬁi?é‘éf’o? mz-rrznitzignzggn’\é-‘;’r\ﬁgggfhi(l dggfgﬁ daper
find treatment Qf any person sentenced to iImprisonment or gaﬁality,social circumstances, and general pattern of behavior and a section entitled
intensive sanctions program, placed on probation, released ‘@gents Impressions” contained neither biased nor incompeteaterial as such

par0|e or extended supervision or committed to the departmémortsare not limited to evidence that is admissible in court, and the defendant’
report,although recommending imposition of a maximum term, contaimeerial

underch. 51 or 971 or any other person in the custody of th@oth favorable and unfavorable as to defengagheral pattern of behavidBtate
departmenbr for research purposes. The department may makéackson69 Ws. 2d 266230 N.W2d 832(1975).

i i - Consideratia by the tial court of a presentene repot prior to defendant dea d
the report available to otheagencies or persons to use for-pur uilty, in violation o sub. (1), constitutel & mog harmles eror, snce he evil the sat-

posegelated to correctional programming, parole ConSiderat_i(ﬂieis_ cesignel o prevent—receiphy the judge d prejudicid informatian while il
careand treatment, or researcAny use of the report under thisconsideringthe dsfendang guilt or innocene a presidirg over a jury trial—cannot

A R ; i . arisein the @ntex of a quilty plea especialy when the tial court had dread/ assured
subsectioris SUbJECt to the folIowmg conditions: itself of the voluntarines d the dea and the factud bass for the aime. Rosad v.

(a) If areportis used or made available to use for researeh pfiate,70 Wis. 2d 280, 234 Nw.2d 69 (1975).

posesand the research involves personal contact with subjects, thigie sentencing judge does riteiny due process by considering pending criminal
chages in determining a sentence. The scope of judicial inquiry prior to sentencing

departmentagency or person conducting the research may USg discussed. Handel tate74 Wis. 2d 699247 N.W2d 711 (1976).

subjectonly with the written consent of the subject or the sulgject’ information gathered in the course of a presentence investigation may not be
i i revealedat a trial following withdrawal of guilty plea. StateGrowell,149 Wis. 2d

authorizedrepresentative. 859 440 NW2d 348(1980).

) (b) The department or the agency or person to whom .the répoBefendantsappearing with or without counsel have a due process right to read the

is made availablshall not disclose the name or any other identifyresentencevestigation report prior to sentencing. Statskaf, 152 Ws. 2d 48

. . : : 7N.W.2d 84(Ct. App. 1989).
ing characteristics of the subject, except for disclosure to app A defendant challenging a sentencedae process grounds based upon failure to

priate staf membersor employees of the department. agency Géceivea copy of the presentence investigation report is entitled to a hearing only
personas necessary for purposes related to correctional pregrawena showing that the court had a blanket policy of desfiaccess and that the

f ; : policy was specifically applied to defendant, or that before sentencing the defendant
ming, parole consideration, care and treatment, or research. personallysought access and was denied it. StaFdores, 158 Ws. 2d 636462

(6) Thepresentence investigation report and any informatidhW.2d899(Ct. App. 1990).

. f . P public defender appointed as postconviction counsel is entitled to the-presen
containedn it or upon which it is based may be used by any of t}Eluger?ceinvestigation report under s. 967.06. Access may not be restricted under sub.

following persons in any evaluation, examination, refeh@df  (4). oliver v Goulee 179 Ws. 2d 376507 N.W2d 145(Ct. App. 1993).
ing, trial, postcommitment relief proceeding, appeal, or other pro Althoughsub.(2s) requires a presentence report to include juvenile adjudications

i thatare less than 3 years old, it does not prohibit the inclusion and consideration of
ceedingunder ch980 . adjudicationghat are older State vCrowe, 189 Wis. 2d 72525 N.W2d 291(Ct.
(a) The department of corrections. App. 1994).
(b) The department of health and family services Sub.(5) does not provide a defendant with a means to obtain his or her presentence

) ) A ) report. Access is providebly subs. (2) and (4). State ex rel. Hilzimmerman196
(c) The person who is the subject of the presentienestiga  Wis. 2d 419538 N.W2d 608(Ct. App. 1995)94-1861

: P A marital relationship between a caserosecutor and the presentence report
tion report, his or her attornggr an agent or employeéthe attor writer was suficient to drawthe objectivity of the report into question. It was error

ney. notto strike the report. StateSuchocki208 Ws. 2d 509561 N.W2d 332(Ct. App.
: ),96-1712
(d) The attomey representing the state or an agent or emplo&&%e useof presentence reports from the underlying criminal proceeding in a ch.
of the attorney 980sex ofender commitment is not allowed under the B provision for use of

i ici i i - ereports for care and treatment, but allowing the statgychologist to use, and
(e) A licensed phySICIan, licensed psyChOIOQISt’ or other metglowingthe ch. 980 jury to heahe reports is within the cowstliscretion under sub.

tal health professional who is examining the subject of the presefy. state vzanelli, 212 Ws. 2d 358569 N.W2d 301(Ct. App. 1997)96-2159
tenceinvestigation report. Having disputed relevant portions of the presentence investigation at the sentenc
. . . . ing hearing, it was trial counsglduty to see that the disputes were fully resolved by
(f) The court and, if applicable, the jury hearing the case. aproper hearing. Failure to do so constitutedfémsive assistance ebunsel. State
History: 1983 a. 1021987 a. 27227, 1991 a. 391993 a. 2131997 a. 73181, v. Anderson222 Wis. 2d 403588 N.W2d 75(Ct. App. 1998)97-3070
205,283 1999 a. 322001 a. 1092003 a. 332005 a. 31, 434 s. 13.93 (2) (c). A mental health professional who conducted a psychological assessment of a
Thedefendant was not denied due process because the trial judge refused to 8rfendantonvicted of sexual assault, which was incorporattaithe presentence
apsychiatric examination and have a psychiatric evaluation included fmeken  Investigationreport and admitted into evidence at the sentencing hehgdg con
tencereport. Hanson.\State 48 Wis. 2d 203179 N.W2d 909(1970). flict of interest due tthe fact that she had treated the victim in the case justifying mod
It is not error forthe court to fail to order a presentence investigation, especial gg%%nég?th’\? \%ezfg %%%%5?85106' StateStaford, 2003 W1 App 136265 Ws.
whenthe record contains much information as to the deferslbatkground and : L h f -
Lo ; This section applies only toourt-ordered presentence investigation reports and
C”m'”"%' record. State.\5chilz,50 Ws. 2d 395 184_ '\_"WZd 134(1971). .. does notefer to memorandum submitted by a defendant at sentencing nor prevent
Section48.78 does not prevenfutge from examining DHSS records. Restrictivethe yse of the memorandum submitted at one trial at a subsequerStatalyGreve,
rulesof evidence do not apply to sentencing procedures. HamrSitate52 Ws.  2004WI 69,272 Ws. 2d 444681 N.W2d 479 02-2332
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