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CHAPTER 973

SENTENCING

973.01  Bifurcatedsentence of imprisonment and extended supervision. 973.07  Failureto pay fine, fees, surctg@s, or costsr to comply with certain
973.013 Indeterminate sentence;idfonsin state prisons. communityservice work.
973.0135 Sentence for certain serious felonies; parole eligibility determination.973.075  Forfeiture of property derived from crime and certain vehicles.
973.014 Sentencef life imprisonment; parole eligibility determinatiogxtended 973.076  Forfeiture proceedings.
supervisioreligibility determination. 973.077 Burden of proof; Iiabi_lities._
973.015 Misdemeanors, special disposition. 973.08  Records accompanying prisoner
973.017 Bifurcatedsentencegse of guidelines; consideration of aggravating and73.09  Probation. . )
mitigating factors. 973.10  Control and supervision of probationers.
973.02  Place of imprisonment when none expressed. 973.11  Placements with volunteers in probation program.
973.03  Jail sentence. 973.12  Sentence of a repeater or persistent repeater
973.032 Sentence to intensive sanctions program. 973.125 Notice of lifetime supervision for serious sefeofders.

P - ; 973.13  Excessive sentence, errors cured.
973.0335 Sentencing; restriction on possession of bodyla}r_mor 973.135 Courtsto report convictions to thetate superintendent of public instruc
973.035 Transfer to state—local shared correctional facilities.

> o2 : . tion.
973.04  Credit for imprisonment under earlier sentence for the same crime. 973.137 Courtsto report convictions to the department of transportation.

973.042 Child pornography surchge. f
973.043 Drug ofender diversion surchge. g;g%g ggmgzgg’t?e?r?]z’sgscga%oerfctlon.
973.045 Crime victim and witness assistance surgbar 973.155 Sentence credit.
973.046 Deoxyribonucleic acid analysis surchar 973.16  Time out.
973.047  Deoxyribonucleic acid analysis requirements. 973.17  Judgment against a corporation or limited liability company
973.048 Sex ofender reporting requirements. 973.176 Notice of restrictions.
973.049 Sentencing; restrictions on contact. 973.18  Notice of rights to appeal and representation.
973.05  Fines. 973.19  Motion to modify sentence.
973.055 Domestic abuse surchyas. 973.195 Sentence adjustment.
973.06  Costs, fees, and surches. 973.20  Restitution.
Cross-reference: See definitions in 967.02 8. For a Class H felonyhe term of confinement in prison may

. o not exceed 3 years.
973.01 Bifurcated sentence of imprisonment and

tended - 1 B 9. For a Class | felonyhe term of confinement in prison may
extended supervision. (1) BIFURCATEDSENTENCEREQUIRED. ot ood one year and 6 months.

Exceptas provided in sul§3), whenever a coudgentences a per . .

sonto imprisonment in the Wconsin state prisons for a felony , 10. For any crime other than one of the following, the term
committedon or after December 31. 1999 or a misdemean®t confinement in prison may not exceed 75% of the total length
committedon or after February 1, 2003, the court shall imposeP4 the bifurcated sentence:

bifurcatedsentence under this section. a. A felony specified in subds$. to 9.

(2) STRUCTUREOF BIFURCATED SENTENCES. A bifurcated sen b. An attempt to commit a classified felony if the attempt is
tenceis a sentence that consists of a term of confinement in prignmishable under 839.32 (1) (intro.)
followed by a term of extended supervision und&02.113 The (c) Penalty enhancement.. Subject tdhe minimum period

total length of a bifurcated sentence equals the leafithe term  of extended supervision required under. ga), the maximum
of conf!n_ement in prison pIu_s the Iength of the term of extendgqm of confinement inprison specified in parb) may be
supervision. An order imposing a bifurcated sentence under thigcreasedy any applicable penalty enhancement statute. If the
sectionshall comply with all of the following: maximumterm of confinement in prison specified in @) is

(a) Total length of bifucated sentenceExcept as provided in increasedunder this paragraph, the total length of the bifurcated
par.(c), the total length of the bifurcated sentence may not excegshtencehat may be imposed is increased by the same amount.

the maximum period of imprisonment specified i989.50 (3) 2. If more than one dhe following penalty enhancement stat
if the crime isa classified felonyor the maximum term of IMpAS | iasanply to a crime, the court shall apply them in the order listed
onmentprovided by statute for the crime, if the crime is not aclaﬁl calculating the maximum term of imprisonment for that crime:

sified felony, plus additional imprisonment authorized by any .
applicablepenalty enhancement statutes. andgélsjgtlons%g.&l 939.632 939.645 946.42 (4) 961.46

(b) Confinement portion of bifaated sentenceThe portion .
of the bifurcated sentence that imposes a term of confinement in P- Sectior839.63
prisonmay not be less than one year and, except as provided in parC. Sectiorf39.62 (1)or 961.48
(c), is subject to whichever of the following limits is applicable: (d) Minimum and maximum term of extended supervisite.

1. For a Class B felonyhe term of confinement in prison mayterm of extended supervision may not be less than 25% of the

not exceed 40 years. lengthof the term of confinement in prison imposed under(par

3. For a Class C felonshe term of confinement in prison mayand,for a classified felonyis subject to whichever of the follew
not exceed 25 years. ing limits is applicable:

4. For a Class D felonyhe term of confinement in prison may 1. For a Class B felonyhe term of extended supervision may
not exceed 15 years. not exceed 20 years.

5. For a Class E felonyhe termof confinement in prison may 2. For a Class C felopthe term of extended supervision may
not exceed 10 years. notexceed 15 years.

6m. Fora Class F felonythe term of confinement in prison 3. For a Class D felonyhe term of extended supervision may
may not exceed 7 years and 6 months. not exceed 10 years.

7. For a Class G felonthe term of confinement in prison may 4. For a Class E, Br G felony the term of extended supervi
not exceed 5 years. sionmay not exceed 5 years.
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5. For a Class H felonyhe term of extended supervision may (b) The courts explanation under paf@) 3. of a persors

not exceed 3 years. potentialperiod of extended supervision does not create a right to
6. For a Class | felonghe term of extended supervision may minimum period of extended supervision.
notexceed 2 years. History: 1997 a. 2832001 a. 1092003 a. 332005 a. 2772007 a. 16, 226.

. . While an ofender must meet the eligibility requirements of s. 302.045 (2) to-partic
(3) NOT APPLICABLE TO LIFE SENTENCES. If a person is being ipatein the challengéncarceration program the trial court must, pursuant to sub.
sentencedor a felony that is punishable kife imprisonment, he (3m), also determine if the fafnder is eligible for the program, in the exercise of its

or she is not subject to this section but shall be sentenced undgfsancingiiscretion. - State.\Steele, 2001 Wi App 16G:46 Ws. 2d 744632

973-014(19)- The exercise of sentencing discretion requires the court to exisaiigcretion

i i to create a sentence within trenge provided by the legislature that reflects the cir
(39) EARNED RELEASEPROGRAMELIGIBILITY. Whenlmposmg tance®f the situation and the particular characteristics of tfendér The

N . . A ]
abifurcated sentence under this section on a person Con\”Cte@oﬁ‘ﬁmust consider the gravity of tlufense, the dénders character and the pub
a crime other than a crime specified in &40 or s.948.02 lic's need for protection. The weight given to any factor is left torlecourts dis

948.025 948.03 948.05 948.051 948.055 948.06 948.07  cretion. Statev. Steele, 2001 WI App 16@46 Ws. 2d 744 632 N.Ww2d 12,

' 00-2864
948.075 948'08. 948.085 O.r 948:095 t.he Cour? shallas part of If a defendant makes a fraudulent representation to the court, which the court
the exercise of its sentencing discretion, decide whether the pfeptsand relies upon in granting a sentence, the court mayliatiare the sentence
sonbeing sentenced is eligible imeligible to participate in the void, and double jeopardy does not bar a subsequientigased sentence. State v

; Jones, 2002 WI App 208, 257i§V2d. 163650 N.W2d 844 01-2969
e.amede'.eas‘? prOgram undeBﬂZ.QS (Sﬂunng the term of con A courtmay in specific circumstances, consider credit for time spent in presen
finementin prison portion of the bifurcated sentence. tencecustody as a factor in determining an appropriate sentence. Because the length

(3m) CHALLENGE INCARCERATION PROGRAM ELIGIBILITY. of the defendarg’presentence custodyeafted the time the defendant would actually
. . - . . . spendin prison and the expectattarceration term impacted the circuit caugoal
Whenimposing a bifurcated sentence under this section on-a Qé&tthe defendant receisex ofender treatment in an institutional setting while not

sonconvicted of a crime other than a crime specified ir0dl. remainingincarcerated longer than wascessary to receive treatment, presentence

dit iatel idered. StatEenz, 2002 WI App 24258 Ws. 2d
ors.948.02 948.025948.03 948.05 948.051 948.055 948.06 g%el %‘é"gi‘?@%ﬁgg% oLomere enz PP s

948.07 948.075 948.08 948.085 or 948.095 the court shall, as ™ previouslyexisting rules governing sentencing discretion are not unconstitutional
partof the exercise of its sentencing discretion, decide whtither whenappliedto sentences imposed under this section. Stéalkon, 2002 WI App

; i iqi ineliqi 265,258 Wis. 2d 473653 N.W2d 284 01-0051
personbeing sentenced is eligible or ineligilite the challenge Sub.(2) (c)does not authorize a sentencing court to impose any portion of a penalty

incarcera}tiorprogram ynder 5302-945‘1“””9 the term of con  enhanceas extended supervision. Stat®alk, 2002 WI App 274258 Ws. 2d 584
finementin prison portion of the bifurcated sentence. 654N.W.2d 179 01-3342 4 relatinetatil )
. Events subsequent to sentencing and relatimgttabilitation do not constitute a
(4) NO GOOD TIME; EXTENSION OR RED[_JCT'ON OF TERM OF newsentencing factor justifying sentence modification. StaBhampion, 2002 WI
IMPRISONMENT. A person sentenced to a bifurcated sentence undep 267,258 Ws. 2d 781654 N.w2d 242 01-1894
sub.(1) shall serve the term of confinement in prison portion gf Despitethefailure to object, a defendant may be entitled to resentencing if the sen

the sentencawithout reduction for good behaviohe term of ;eongze\v,vv?;;{fgtgg;ggavgg?'23°gg;gg§”,§?ﬁ;dafeg‘“§{9ggggﬁcmﬁtme vGroth,

confinementin prison portion is subject to extension under  When a statutory definition is available that provides a defendant witbieoif
302.113(3) and, if applicable, to reduction undeB82.045 (3m) noticeas to the expected course of conduct and an ascertainable standard for enforce
302 05(3) (C) 2 302.113 (9 ) 0r973.195 (l ) ment,the condition of extended supervision is not unconstitutionally vague. Fhe def
: - & . g : r. inition of “dating relationship” in s. 813.12 (1) (ag) 1. providedappellant an objec
(5) EXTENDED SUPERVISIONCONDITIONS. Whenever the court tive standard and adequate notice of when a condition appliecetjuited her to

imposesa bifurcated sentence under sib), the court may {,’Q}{‘X’p“;ﬁ“gs%e{,ﬂgr_‘52%‘2’?2%%3,"_‘%;328{3%”29_91“6'75{3“9 agent. \Stvenig, 2003

imposeconditions upon the term of extended supervision. Calculationof confinement and extended supervision for the presumptive mini
i f um for unclassified felonies under tisisction prior to February 1, 2003 amend
imp()g)se'\clﬁnzzliosLuEb ( 1§-\ispnec:fgﬂgisb‘vlaévflgrgreZilegggrggtsgr Q]Sgggerncglentsare discussed. StateGole, 2003V1 59,262 Wis. 2d 167663 N.w2d 700
02-0681
that sentence. Resentencingn convictions that remain intact aftere or more counts in a multi—
. ountcase is vacated is not always required. When the vacated count doéschot af
di (? No DBCHARGEH The departms_?t of correctlor}s may noﬁwe overall dispositional structure of thariginal sentence, resentencing on the
ischargea person who is serving a bifurcassghtence from cus remainingcounts is unnecessargtate vChurch, 2003 Wi 7262 Ws. 2d 678665
isi i .2d 141, 01-3100
{)O.Ey' con:jroland supervision until the person has served the enmglubs.(Z) and (5) prohibit confinement in any facility as a condition of extended
Ifurcatedsentence. supervision. Absent express authoritg trial court cannot order confinement as a
(8) ExPLANATION OF SENTENCE. (a) When a court imposes aconditionof extended supervision. Statd arson, 2003 W1 App 23268 Ws. 2d

. X A . . 162,672 N.W2d 322 03-0019
bifurcatedsentence under this section, it shall explain, osily A penalty enhancer under s. 939.62 is not subject to bifurcation, nor is it to be added

in writing, all of the following to the person being sentenced: to the underlying term of imprisonment. Statdackson 2004 WI 2270 Ws. 2d
: 113 676 N.W2d 872 02-0947
1. The total Iength _Of the bifurcated _Sentence' . Sub.(3m) allows a sentencing court to determine not only whetldefendant is
2. The amount of time the person will serve in prison undeigible for the challenge incarceration program, but also to set a date of eligibility
i i i i within the term of confinement in prison. Stateehman, 2004 W1 App 5270 Ws.
the term of conflnement- in prison portion Qf the sentence. D 605 677 NW2d 544 031260
3. The amount of time the person will spendextended  Requisiteto a prima facie valid sentence is a statement by the trial judge detailing

supervision,assuming that the person does not commit any dleg reasons for selecting the particular sentence imposed. Circuit courts shall: 1)

; ; : : specifythe objectives of the sentence on the record and identify the general objectives
thatresults in the extension of the term of confinemermtrison of greatest importance; 2) describe the facts relevant to those objectives and explain

under s302.113 (3) why the particular component pad$the sentence imposed advance the specified
; jectives;3) identify the factors that were considered in arrivindp@isentence and
. 4. That the amount of time t.he person must aCtua“y Servemcatehow those factors fit the objectives and influence the decision. S@Gé& v
prisonmay be extended as provided unsl®02.113 (3)and that jion, 2004 Wi 42270 Ws. 2d 535678 N.W2d 197 01-0051
becausef extensions under 302.113(3) the person could serve The sentence imposed shall call for the minimum amount of custody or confine
: ; ; : mentconsistent with the protection tife public, the gravity of the feinse, and the
the entire bifurcated Sent_ence In p_rl50n. . . _rehabilitativeneeds of the defendant. Probation should be the disposition unless con
5. That the person will be subject to certain conditions whif@ementis necessary to protect the publie ofender needs correctional treatment
icj i i ailableonly in confinement, or it would unduly depreciate the seriousness of the
on releaseto extended supervision, and that violation of any G2 C S0 U S2li T ®0 004 Wiz, 270 Ws, 2d 538678 N.W2d 197010051
thoseconditions may result in the person being returned to prisoOfithe good character of a victim killed as the resulf of a crime is relevant to sentenc
asprovided under $302.11.3 (9) ing, but the court should not attempt to measure the relative value of thes/ifém’
. T Although there may be circumstances in which the court could weigh the positive
(ag) If the court provides under suBg) that the person ili-  ;oniributionsand worth of the victim in assessitige harm caused by the crime, it

gible to participate in the earned release proguaster s302.05  doesnot follow that there is a right to have a caumtisider that a victim was a terrible
(3), the court shall also inform the person of the provisions offglrdenon society State vGallion, 2004 W1 42270 Ws. 2d 535678 N.W2d 197

302-05(3) (C) A court, after giving consideration to the relevant sentencing factors, may give dis
(am) If the court provides under su8m) thatthe person is proportionateor controlling weight to a single factoBalancing the factors is for the

s : ; trial court. Ordering a lengthy term sfipervision in order to enable the defendant
el'g'ble for the Cha”enge Incarceration prograntne court shall to pay a sizeable restitution amount did not violate the right to equal protection. State

alsoinform the person of the provisions 0f392.045 (3m) v. Longmire, 2004 WI App 9®72 Ws. 2d 759681 N.W2d 354 03-0300
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Thedefendant life expectancycoupled witha lengthy sentence, while perhaps|egal effect sentenced as required by this section, said definite

guaranteeinghat the defendant will spend the balance of his or her life in prison, d ; ; ; P

not have to be taken into consideratiorttm®y circuit court. If the circuit court chooses%ﬁ]e be'ng t_he max'ml_'lm perlod. A d_efendant convicted of a
to consider a defendastlife expectancyit must explain, on the record, how the crime for which the minimum penalty is life shall be sentenced for
defendant'dife expectancy fits into the sentencing objectives. Sta&ieenzel, 2004 |ife.

WI App 181,276 Ws. 2d 224688 N.W2d 224 03-2974 .

Consistentwith Lehman, sub. (3g) allows a sentencing court to determine whether (2) Upon the recommendation of 'ghiepartment, the gover
adefendant is eligible for the earned release program and a to set a date of eligifidy may, without the procedure required by &4, dischage
‘évgggqt%egger,\‘mvgfzgoggg%rfeftzilnlpfison- Statéthite, 2004 WI App 23277 Ws. — ghsolutely,or upon such conditions and restrictions and under

A defendant ageis a secondary factor that the trial court iyt is not required, SUChlimitation as the governor thinks propany inmate com
to consider in fashioning appropriatesentence. The trial court, if it considers agemittedto the Wsconsin state prisons after he or she has served the
determinesvhether it should carry any weight. Stat®avis, 2005 WI App 9881 minimum term of punishment prescribed by law for thienge

Wis. 2d 118, 698 N.W2d 823 04-1163 . . .
A condition of extended supervision need not directly relate to the defendad®r Which he or she was sentenced, except that if the term was life

criminal conduct in theinderlying conviction. fial courts are granted broad discre imprisonment,5 years must elapse after release on pawple

tion in determiningconditions necessary for extended supervision subject only t i ;

standard of reasonableness and appropriateness determined by how well the ¢ ﬁnde$uperV|S|on .before such a recommendatiambe made

tion serves the dual goaté supervision: 1) rehabilitation of the defendant, and 2J0 the governor The dischage has the &ct of an absolute or cen

protectionof astate or community interest. A condition of extended supervision thditional pardon, respectively

the defendant maintain his child support payments ieasonable and appropriate. . .

Statev. Miller, 2005 WI App 14,283 Ws. 2d 465701 N.W2d 47 04-1406 (3) Femalepersons convicted of a felony may be committed
A condition of extended supervision and probation that the defendant have no ¢anthe Taycheedah Correctional Institution unléssy are subject

tact with the drug community as was not unconstitutionally overbroad or vague, b (3m)

Whenthe trial court specifically told the defendant betaround any person when, ' ' . .

or be in any place where, drugs are being possessed, used, or sold, the condition w§8m) If a person who has not attained the age of 16 years is

clearand gave fair notice of what a drug communityS$ate vTrigueros, 2005 WI ; ;

App 112,282 Ws. 2d 445701 N W2d 54 04-1701 sentencedo the quonsm state prisons, thg department shal[
Whena person is beingentenced after revocation of extended supervision, discielacethe person at a juvenile correctional facility or a secured resi

tion can exist without an explicit delineation of tieClearysentencing factors: 1) dentialcare center for children and youth, unless the department

the gravity of the diense; (2) the character of thffender; and (3) the need to protect ; i ; it i
the public. There must be an indication that the court considered those factors. gggermmesthat placement in an institution under3€2.01is

v. Jones, 2005 WI App 25288 Wis. 2d 475707 N.W2d 876 05-0018 appropriatebasedn the persos’prior record of adjustment in a

A defendant who requests resentencing due to the circuitosetof inaccurate correctionalsetting, if any; the persa’present and potential
information at the sentencing hearing must show thaththe information was inac ; : ; i aae
curateand that there was actual reliance, not prejudicial reliance, on the inaccuP{i“?é:atlOnalam.j ed.l“.lcatlonal .needs’ m_tg_rests and ab.llltles’ the ade
informationby the court irthe sentencing. Once actual reliance on inaccurate infoguacyand suitability of available facilities; the services and pro

mationis shown, the burden then shifts to the state to prove the error was harmlgggjuresavailable for treatment of the persoithin the various

Statev. Tiepelman, 2006 WI 6&91 Ws. 2d 179717 N.W2d 1, 04-0914 : E . : [ H
Gallion does not require that ttigal court explain why it imposed three years agnstltutlons,the protection of the public; and any oteensider

opposed to one or two. Statekiubertanz 2006 WI App 71291 Wis. 2d 751713  ationspromulgated by the department by rule. The department
N.W.2d 116, 05-1256 may not place any person under the age of 18 years in the-correc

Thattest of whether the statutory language is capable of being understood by : - . . : .
sonablywell-informed persons in two or morefeifent ways isadopted for sentence tfnal institution authorized in 801.16 (1n) This subsection

constructiordisputes. As it looks for legislative intent when faadtti an ambiguous does not preclude the department from designatingadnlt
Statelhe ggpaer'%% Sourt grg?g'gn't%%'élf% g‘rgr:gﬁhgg}lnﬁ{fn”tlefﬁggggéiﬂgghggur orrectionalinstitution, other than the correctional institution
requiredto determinehe trial court sentencing intent from other parts of the record® (thorizedin 5.301.16 (1n)as a reception center for the person
including the judgment of conviction. itNout more, the bald recital of a consecutiveand subsequently transferring the persoa favenile correctional

sentenceén the judgment of conviction is indidient to overcome the presumption ili i i i
of & concurrent sentence. Stat@glesby2006 Wi App 95202 Wis. 3d 716715 facility or a secured residential care center for children and youth.

N.W.2d 727 05-1565 Section302.11and ch304 apply to allpersons placed in a juvenile
Subs.(3g) and (3m) are not applicable to reconfinement under s.130@)i(am). ~correctionalfacility or a secured residential care center for-chil
Statev. Hall, 2007 WI App 168304 Ws. 2d 504737 N.W2d 13 06-1439 drenand youth under this subsection
Sub.(5) does not require a sentencing court to make an ability—to—pay determina §

tion when the court orders a contribution payment as a condition of extended-supervi (4) If information under 972.15 (2m)has been provided in
sion. Neither the requirement that an ability-to-pay determinatiandtie when a = 5 presentence investigation report, the court shall consider that
contributionsurchage is taxed against a defendant under s. 973.06 (1) or when a cg . X !
tribution surchage is imposed as a condition of probation under s. 973.09 (1x) appllB§0rmationwhen sentencing the defendant.
to sub. (5). State. Galvan, 2007 WI App 17304 Wis. 2d 466736 N.W2d 89Q History: 1973 c. 991975 c. 18%.99 (1) 1975 c. 224.146n7 1983 a. 1021983
06-2052 a.371s.13; Stats. 1983 s. 973.01B987 a.27, 1989 a. 31107, 1993 a. 4861995
A fine that an dender has the ability to pay may satisfy sentencing objectives the 27 1997 a. 2832001 a. 16103 2005 a. 344

trial court hadound to be material and relevant to the particular defendant. A trial The sentencing judge shall state for the recordh@presence of the defendant,
court is not required to explain the reason for a specific amount of a fine, but safereasongor selecting the particular sentence imposedf tite sentencing judge
explanationof why the court imposes a fine is required. If the sentencing cousdnsiderst in the interest of the defendamit to state reasons in the presence of the
intendsto impose a fine, the court must determine at the time of sentencing wheitiefendantshallprepare a statement for transmission to the reviewing court as part
adefendant has the ability to pay a fine during the total sentence. The standardfatie record. McCleary.\Btate49 Ws. 2d 263182 N.W2d 512(1971).
imposinga fine, which ipart of the punishment, should require no less consideration|t was not a denial of equal protection to sentence a defendant to 4 years’ imprison
of the defendard’ability to pay than is required as part of an order of restituBitate  ment,although other persons involvead, minors, received lesser or no punishment.
V. iehmfely 500t7hW| A%p 27806 Ws. %?t6561743 lt\l-W2g EOZ %7—0355 e inforySatev. Schilz,50 Wis. 2d 395184 N.W2d 134(1971).

erenaant has a oue process right to be sentenced based on accurate INIrMatRA-ahyse of discretion, as it relates to sentencing procedures, will be found only
Stg\rte\{hlj?y_eéte, t2008 Wi Apptltﬁ, _|$/.V2éi — _&LNin —3\/7'_ 11%2 if there is no rationabasisfor the imposition of the sentence or the rationale is not
200%1 n-SentencinGomes to Wconsin. Brennan & Latorraca. iSMLaw June 4 icylatedin, or inferable from, the record, or if discretion is exercisethe basis

: ) . . of clearly irrelevant or improper factors. DavisState52 Ws. 2d 697190N.W.2d

Fully Implementing futh-In-Sentencing. Hammer & Latorracais\W.aw Nov. 890 (1971)
2002. 7 . - . . )
Theseriousness of thefehse is a proper criteridor imposing a maximum sen
. . . tence. While warehousing dangerous individuals is not the sole purpose for imposing

973.013 Indeterminate sentence; W isconsin state long prison terms, it is a legitimate factor for a trial court to consiBastian vState,

risons. (1) (a) Ifimprisonment in the ¥tonsin state prisons 54 Wis. 2d 240194 N.W2d 687(1972).
p 1) (@ P p A prison sentence is reduced to reflect days of pretrial incarceration dinmicty

fora term. of years_i'smposed, the court may fix a term less tha@ledefendant wasnable to raise bail because of indigenjikins v. State56 Ws.
the prescribed maximum. The form of such sentence shall be sets2§ 225 N.w2d 492(1975).

stantiallyas follows:“You are hereby sentenced to ths&nsin A defendant change in attitude or rehabilitative progress subsequeahtene

H ; ; ing is afactor to be considered in determining parole but is not a proper consideration
stateprisons for an indeterminate termrajt more than ... (the uponwhich a trial court might base a reduction of sentence. Stigenschf9 Wis.

maximumas fixed by the court) years.” 2d 467, 230 N.W2d 665(1975).

i i Although evidence concerning incidents of sexual activity abroad was relevant as
(b) Except as provided in873.01 the sentence shall have the < e o eable 2t the sentancing heanng. e tral court

effectof a Sentence at hard labor for the maximum term fjxed %fusedts discretion by punishing the defendant not only for the crime of which he
the court, subject to the power of actual release from confinemetbdconvicted, but for the events that occurred outsidgetitsin, as indicated by

i thefact that both sentencing hearings were devotgéliato these foreign incidents.
by parole by th?[ depa(tjrtfment dorf_b%rd?n a? proﬁ V'dei df by Ii\/_\th Rosadov. State70 Wis. 2d 280234 N.W2d 69(1975).
a person Is senténced tor a aennite 'm,e or - or whic . Thetrial court exceeded its jurisdiction by specifying conditions of incarceration.
the person may be sentenced under this section, the person isidfev. Gibbons71 Wis. 2d 94237 N.W2d 33(1976).
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A pleabagain agreement by law enforcemerftals not to reveal relevant and ~ Whena victim’s criminal record supports a defendantérsion of a crime, the
pertinentinformationto the sentencing judge was unenforceable as being agaigsavity of which crime is a sentencing facttdre criminal record should be admitted

public policy. Grant v State,73 Wis. 2d 441243 N.W2d 186(1976). asevidence at the defendangsentencingpearing. State.\Bpears227 Ws. 2d 495
Chronicoffensesof theft by fraud by promising to marry several persons provide®96 N.W.2d 375(1999),97-0536 o o )

a rational basis for a lengthy sentence. Lamb&tate73 Ws. 2d 590243 N.w2d Propersentencing discretion can exist without delineation of sentencing factors;

524(1976). whatis required is consideration of the sentencing factors (see the mxeders)

A sentencing judge does not deny due process by considering pending crimYM??mhe same judge presides at sentencing after probation revocation aridithe
chargesn determining a sentence. The scope of judicial inquinr to sentencing Nl sentencing, the judge does not have to restate the reasons supporting the original
is discussed. Handel 8tate74 Ws. 2d 699247 N.W2d 71 (1976). sentencingwhich is implicitly adopted. State Wegner 2000 W1 App 231239 Ws.

A defendans refusal to name accomplices was properly considered by the sgﬂ 96,619 N.Ww2d 289 99-3079

tencing judge. Becauséhe defendant had pleaded guilty to the crime, self— Ift Lsdegtt’iretl’)i/” retasoggb:ettrr:gtt%om;?eteng)i/nexarr?(ijnaticzntdesir?neldmgdz?g;ess a
incriminationwould not have resulted from the requested cooperation. Holmesq‘? endant'sability to understa € proceeaings anad assist counse! 3S
State,76 Ws. 2d 259251 N.W2d 56(1977) issues of future dangerousness, which a court may reasaoaliger when gauging
’ : ) - : . ._theneed for public protection in setting a sentence. St&goski2001 WI App
Courtsmay correct formal or clerical errors or an illegal sentence at any timg, =
K S 6 Ws. 2d 435272 N W2d 847(1979 2,244 Wis. 2d 49629 N.w2d 50 00-1586
ruegerv. State 86 Wis. 52 : (1979). ) ) Speargdoes not stand for the proposition that a defendantahagntencing, pres
Thedouble jeopardy clause did not bar prosecutiomchage after it was consid  entany and all evidence that he or she wishes to present. SRatieinson, 2001 WI
eredas evidence of character in sentencing the defendant on a prior unrelated comig 127,246 Ws. 2d 180629 N.W2d 810 00~1170
tion. State vJackson]10 Wis. 2d 548329 N.W2d 182(1983). _ Whena plea agreement indicates that a recommendation was to be for concurrent
Increasinga sentence following the vacation of agzaned for no contest plea did sentencesind consecutive sentences were recommended, without correction at the
not violate due process. The test for judicial vindictiveness is discussed. .Statgentencinghearing, there is a material and substantial breach of the agreement.
Stubbendick110 Ws. 2d 693329 N.W2d 399(1983). Absentan objection, the right to directly appeal is waived and the defendant is entitled
An 80-year sentence for a first-time sexuéondier was not aabuse of discke  to a remedy for the breach only if there wasfewtive assistance of counsel, the rem
tion. State vCurbello-Rodriguezl19 Ws. 2d 414351 N.W2d 758(Ct. App. 1984). edyfor which isallowing the withdrawal of the plea or specific performance of the
An unambiguous sentence pronounced orally and recordbel gentencing tran agreement State vHoward, 2001 WI App 13246 Ws. 2d 475630 N.W2d 244
scriptcontrols over the written judgmeot conviction. State.Werry 136 Wis. 2d 00-2046 . . ) . o .
92, 401 N.W2d 748(1987). Theexercise of sentencing discretion requires the court to exercise its discretion
The sentencing court does not abuse its discretion by considering a itite to create a sentence within trenge provided by the legislature that reflects the cir

; cumstancesf the situation and the particular characteristics obffender The
Kl;g.tiag%%)r'ecommendatlons. Statdehnson] 58 Ws. 2d 458463 N.W2d 352(Ct. courtmust consider the gravity of tléfense, the dénders character and the pub

lig’s need for protection. The weight given to any factor is left térihlecourts dis

Theprimary factors to be considered in exercising discretion in sentencing are. 1}
the gravity of the dfense; 2) the rehabilitative needs of the defendant; and 3) t@ﬁ_tlzogéftatev. Steele, 2001 WI App 16(:46 Ws. 2d 744 632 N.W2d 112,

protectionof the public. Statg.\Paskelﬁs Ws. 2d 52471 N.w2d 55(1991): . _In sentencing aftgurobation revocation, if the judge did not preside at the original
_ Dueprocess does not require the presence of counsel at a presentence investigaifiBncingthe judge must be able to rely upon the entire record, including comments
interviewof the defendant. StateRerez170 Ws. 2d 130487 N.W2d 630(Ct. App.  atthe first sentencing. When the record at the second sentencing reflected ne recogni
1992). ) _ ) o ] tion by the second judge of trial testimoriye presentence investigation report, or
‘Whethera particular factor will be considered as a mitigating or aggraviatingr  thetrial judges comments on the severity of théeake, the sentence could not stand.
will depend on the particular defendant and case. Statemnpsonl72 Ws. 2d  Statev. Reynolds, 2002 WI App 1249 Ws. 2d 798640 N.W2d 140 01-0498
257,493 N.w2d 729(Ct. App. 1992). A courts correction of an invalid sentence by increasing the punishment does not
Thetrial courts possible consideration at sentencing of the defesdatpability — constitute double jeopardy; the initial sentence being invalédsecond sentence is
in a more serious fEnse, although the jury convicted on a lesser includiethsd, theonly valid sentence imposed. An increased sentence is permissible at resentenc
was not errar State vMarhal, 172 Ws. 2d 491493 N.W2d 758(Ct. App. 1992). ingonly when it is based upordasire to implement the original dispositional scheme
See also State Bobbitt, 178 Ws. 2d 11, 503 N.Ww2d 11 (Ct. App. 1993). from the firstsentencing and when the initial conviction and sentence are invalid, the
No specific burden of proof is imposed as to read-iensies that bear upon sen resentencingourt has no new information or newly known information, and the
tencing; all sentencing is under the standard for judicial discretion. \Stédert, —resentencingourt seeks to impose a greater sentence. Stetsn, 2002 WI App
181 Wis. 2d 333510 N.W2d 799(Ct. App. 1993). 154,256 Wss. 2d 285647 N.W2d 40501-2398 ]
A sentencing cournay consider a defendaiteligious beliefs and practices only _ In fixing a sentence within statutoliynits, the judge may consider the defendant’
if a reliable nexus exists between the defenglanithinal conduct and those beliefs falsetestimony observed tifte judge during trial. United StatesGrayson438 U.S.
andpractices. State ¥uerst181 Ws. 2d 903512 N.W2d 243(Ct. App. 1994).  41(1978).
If an oral pronouncement is ambiguous, it is proper to look to the vjtittgment The Lodestar of Personal Responsihiligrennan. 88 MLR 365 (2004).
to ascertain a coud’intent in sentencing. An omission in the oral pronouncement Appellate sentence reviewl976 WLR 655. (1983).
cancreate an ambiguit@tate vLipke, 186 Ws. 2d 358521 N.W2d 444(Ct. App.

1994). . . .
Unders. 973.013 [now sub. (1)], life imprisonment without parole is naipgion. 97.3.'0.].'35 Sente_nce. for certain ser_lous fe_Iomes, parole
Statev. Setagord187 Ws. 2d 339523 N.W2d 124(Ct. App. 1994). eligibility determination. (1) In this section:

A trial courtin exercising sentencing discretion is not prohibited from entertaining (a) “Prior offender” means gerson who meets all of the fol
generalpredispositions based on experience, but the jedgedispositions may

never be so specifias to ignore the particular circumstances of the individudPWing conditions:

A defendant who requests resentencing must show that specific information ¢ 2 f :
inaccurate and that the court relied on it. When facts stated in a presentence r tone separate occasion at dinye preceding the serious-fel

arenot challenged at sentencing, the sentencing judge may appropeieiger 0Ny for which he or she is being sentenced.

them. State vMosley 201 Ws. 2d 36547 N.W2d 806(Ct. App. 1996)35-1340 2. The persos’ conviction under subd. remains ofecord
A court must consider 3 primafgctors in exercising discretion in sentencing: 1) d d

the gravity of the dénse; 2) the character of thdesfder; and 3) theeed to protect and unreversed.

thepublic. Remorse is an additional factor that may be considered. .SRatégers, icti

203Wis. 2d 83552 N.W2d 123(Ct. App. 1996)95-2570 For enumeration of other 3. Asda result OLtheonVICtlon urgqler S.Ubd"’ the person was

additionalfactors that may be considerseg State.\Barnes203 Ws. 2d 132552 Sentencedo more than one year of imprisonment.

N-Xv-gdf%;(ci-ﬁpp-t 199:3,)9?183,1 siced when th . erially and sub (b) “Serious felony” means any of the following:

efendant Is automatically prejudaicea wnen the prosecutor materially and su .
stantiallybreaches a plea agreement. New sentencing is requiredv. Stath,207 1. Any felony Unde': 5961~4]_- (1) (Im) or (1x) if the felony
Wis. 2d 258 558 N.W2d 379(1997),94-3364 is punishable by a maximum prison term of 30 years or more.

When resentencing a defendant, a court should consider all information relevant
abouta defendant, including informatiarot existing or not known when senten 2. Any felony under s940.09 (1) 1999 stats., 943.23 (1m)

wasfirst passed. State Carter208 Ws. 2d 142560 N.W2d 256(1997),94-2001 Ceor(lr), 1999 stats., £48.35 (1) (bpr(c), 1999 stats., or 948.36
A marital relationship between a casgrosecutor and the presentence repo1 999 stats., $.940.01 940.02 940.03 940.05 940.09 (1c)

it uficient to drawthe objectivity of th tint tion. It
Mot o Stike the report. StaleSuChockiZ08 Vs, 20 508561 N Wod 332Gt app.  940-16 940.19 (5) 940.195 (5) 940.21 940.225 (1)or (2),

1997),96-1712 940.305 940.31 941.327 (2) (b) 4.943.02 943.10 (2)943.23
Eyidednceof unprovel? denses invoIving_&he dehfenhdanthmy be c_onlsideéed in sef1g), 943.32 (2)946.43 (1m)948.02 (1)or (2), 948.025948.03
tencingdecisions, as the court must consider whether the dsiareisolated act or
partofga pattern of conduct. StateRisher211 Wis. 2d 665565 N.W2d 565(Ct. (2) (a) or (C)’ 948.05 948.051 948.06 948.07 948.075 948.08
App. 1997),96-1764 0r948.30 (2)
A defendant agument that his sentence was excessive in relation to other sen 3. The solicitation conspiracy or attempt unde939 30
tencedfor similar crimes committed in the same county was without merit. Theregs‘3 iy P ! '
no requirement that persons convicted of simildemges must receive similar sen 939.310r 939.32 to commit a Class A felony
tences. State \echner217 Ws. 2d 392576 N.W2d 912(1998),96-2830 4. A crime at any time under federal law or the law of any

Thata conviction followed aAlford plea did not prevent requiring the defendant. ; : ;
asa condition, to complete a treatment program that required acknowledgpan otherstate orprior to April 21, 1994, under the law of this state

sibility for the crime which resulted the conviction. The imposition of the condition thatis comparable to a crime specified in subd?2. or 3.

did not violate thedefendant due process rights. There is nothing inherent in an P ;
Alford plea thagives a defendant any rights as to punishment. State exaeew (2) Exceptas prowded n SUHB)’ when a court sentences a

v. Schwarz219 Ws. 2d 615579 N.W2d 698(1998),96-2441 prior offender to imprisonment ia state prison for a serious-fel
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ony committed on or after April 21, 1998ut before December  Paroleeligibility is not a statutorily oconstitutionally necessary component of a
iNihili ; H valid plea colloquy in a case in which a life sentence is imposed. SByeye,225

31,1999, the court shall makeparole eligibility determination "5 702594 N.W2d 388(Ct. App. 1999)97-3217

regardingthe person and choose one of the following options:

(@) The person is eligible for parole undeB®4.06 (1) 973.015 Misdemeanors, special disposition. (1) (a)

(b) The person is eligible for parole on a date set by the co8tbjectto par(b), when a person is under the age of 21 at the time
Under this paragraph, the court may not set a date that occafghe commission of an feinse for which th@erson has been
before the earliest possible parole eligibility date as calculatiedind guilty in a court for violation of a law for which the maxi
unders.304.06 (1)and may not set date that occurs later thanmum penalty is imprisonment fane year or less in the county

two-thirdsof the sentence imposed for the felony jail, the court may order at the time of sentencing that the record
(3) A person is not subject to this section if the cursenious be expunged upon successful completion of the sentence if the
felony is punishable by life imprisonment. court determineghe person will benefit and society will not be

(4) If a prior conviction is being considered as being cover8@rmedby this disposition. Thisubsection does not apply to
undersub.(1) (b) 4.as comparable to a felospecified under sub. information maintained by the department tfansportation
(1) (b) 1, 2. or3., the convictiormay be counted as a prior convic regardinga conviction that is required tee included in a record
tion under sub(1) (a)only if the court determines, beyond a-reakept under s343.23 (2) (a)
sonabledoubt, that the violation relating to that conviction would (b) The court shall order at the time of sentencing that the
constitutea felony specified under sufl) (b) 1, 2. or3.if com-  recordbe expunged upon successful completion of the sentence
mitted by an adult in this state. if the ofense was a violation of 842.08 (2) (b)(c), or(d), and
History: 1993 a. 194483 1995 a. 4481997 a. 219283 295 1999 a. 32188 the person was under the agel® when he or she committed it.

2001 a. 1092007 2. 16 (2) A person has successfully completed skatence if the

973.014 Sentence of life imprisonment; parole eligibil - Personhas nobeen convicted of a subsequerfen$e and, if on

ity determination; extended supervision eligibility probathn,yhe probation _h_as not been rev_oked and the probationer

determination. (1) Except as provided in su{2), when a court has satisfied the conditions of_ p_robatlon. L_Jpon succes_sful

sentences person tdife imprisonment for a crime committed oncompletionof the sentencthe detaining or probationary authority

or after July 1, 1988, but before December 31, 1999, the court sBhRllissue a certificate of disctggrwhich shall be forwarded to

makea parole eligibility determination regarding the person ariie court of record and which shall have tHfeafof expunging

choose one of the following options: the record. If the persoihas been imprisoned, the detaining
(a) The person is eligible for parole undeB@4.06 (1) authorityshall also forward a copy of the certificate of disgear

i alin the department.
(b) The person is eligible for parole on a date set by the colft ! : ,
Underthis paragraph, the court may set any later date than thads ~ %350 asq - '~ C 10> 1051975 ¢. 1991983 2. 5191991 2. 189
providedin s.304.06 (1) but may not set a date that occurs beforerorfeituresmay not be expunged undaub. (1). State.Michaels 142 Wis. 2d

the earliest possible parole eligibility date as calculated underl82 417 N.w2d 415(Ct. App. 1987).
304.06(1). An expunged conviction is not admissible to attack a witeesedibility State
. - . v. Anderson160 Ws. 2d 435466 N.W2d 681(Ct. App. 1991).
(c) The person isiot eligible for parole. This paragraph  Thissection does not require law enforcement agencipesecutors to destroy
appliesonly if the court sentences a person for a crime committeedordsrelating to an expunged conviction, nor does it prohibit courts from consider

ing the facts underlying an expunged conviction in sentencing in another case. State
onor after August 31, 1995, but before December 31, 1999. Leitner 2002 W 77253 Ws. 2d 449646 N.W2d 341 00-1718

(19) (a) Except as provided in sufg), when a coursen “Expunge”under this section means to strike or oblitefiaten the record all refer
tencesa person to life imprisonment for a crime committed on @ncesio the defendart’name and identity67 Atty. Gen. 301.
afterDecember 31, 1999. the court shall make an extended supétircuit courts do not possess inherent powers to expunge or destroy conviction
L A ! ! . . . Pecords. 70 Atty. Gen. 15.
vision eligibility date determination regardintipe person and

chooseone of the following options: . 973.017 Bifurcated sentences; use of guidelines; con -
1. The person is eligible for release to extended supervisigferation  of aggravating and mitigating factors.
after serving 20 years. (1) DeriNiTIoN. In this section, “sentencing decision” means a
2. The person is eligible for release to extended supervisigécisionas to whether to imposebifurcated sentence under s.
ona date set by the court. Under this subdivision, the court mgy3.010r place a person on probation and a decia®io the
setany later date than that provided in subgbut may not sed  |engthof a bifurcated sentence, including the lermfteach com
datethat occurs before the earliest possible date under $ubd. ponentof the bifurcated sentence, the amount of a fine, and the
3. The person is not eligible for release to extended supenengthof a term of probation.

sion. (2) GENERALREQUIREMENT. When a court makessentencing

(b) When sentencing a person to life imprisonment under paécisionconcerning a person convicted of a criminéege com
(@), the court shall inform the person of the provisions of ittedon or after February 1, 2003, the court shaiisider all of
302.114(3) and the procedure for petitioning undeB@2.114 (5)  the following:

for release to extended supervision. _ (a) Ifthe ofense is a felonythe sentencing guidelines adopted
(c) A person sentenced to life imprisonment under(pis by the sentencing commission created urgérl Wsconsin Act

not eligible for release on parole. 109, or, if the sentencing commission has not adopted a guideline
(2) When a court sentences a person to life imprisonmefudr the ofense, any applicable temporary sentenajngleline

unders.939.62 (2m) (c)the court shall provide that the sentencadoptedby the criminal penalties study committee created under

is without the possibility of parole or extended supervision.  1997Wisconsin Act 283

History: 1987 a. 4121989 a. 311993 a. 2891995 a. 481997 a. 283326, 1999 (ad) The protection of the public
a.32 .

The constitutionality of this section is upheld. StatBarrell, 167 Ws. 2d 749 (ag) The gravity of the &énse.

482 N.W2d 883(1992). -

Thedenial of presentenamnfinement credit when parole was established under (ak) The reha_b”ltatlve .n.eed's of the defendant. .
sub.(2) [now sub. (2) (b)] was constitutional. Stat€hapman175 Ws. 2d 231 (b) Any applicable mitigating factors and any applicable
499N.W.2d 223(Ct. App. 1993). o _ _aggravatingactors, including the aggravating factors specified in

Sub.(1) (b) [now sub. (2) (b)] allows a circuit court to impose a parole eligibilit bs.(3 8
datebeyond a defendastexpected lifetime. State 8etagord211 Wis. 2d 397565 u S-( ) to ( )

N-XV-t?d|506(é997)tv9570207d fendant under sub. (1) () [ b. @Nois 3) AGGRAVATING FACTORS;GENERALLY. When making a sen

ral court sentencing a aefendant under subp. now sup. ISIng H el 5 H
its discretion, may or may not give credit for presentence incarceration. Stat(%QFC|n,g decision for a,ny crimehe court shall consider all of the
Seeley212 Ws. 2d 75567 N.W2d 897(Ct. App. 1997)96-1939 ollowing as aggravating factors:
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(@) The fact that the person committed the crime while his @dromeor had had a positive test for the presesfadlV, antigen
her usual appearance was concealed, disguised, or altered, withonantigenic products of HJ\ér an antibody to HIV
theintent to make it less Ilkely that he or she would be identified 2. At the time that he or she committed the serious sex Crime,

with the crime. the person convicted of committiripe serious sex crime knew
(b) The fact that the persmommitted the crime using infor that he or she had a sexually transmittdidease or acquired
mationthat was disclosed to him or her unde3®l.46 immunodeficiencysyndromeor that he or she had had a positive

(c) The fact that thperson committed the crime for the benefitestfor the presence of H|\antigen or nonantigenic products of
of, at the direction of, or in associatiaith any criminal gang, as HIV, or an antibody to HIV
definedin s.939.22 (9) with the specific intent to promote, fur 3. The victim of the serious sex crime wsignificantly
ther,or assist in any criminal conduct by criminal gang membeggxposedo HIV or to the sexually transmitted disease, whichever
asdefined in $939.22 (99g) is applicable, by the acts constituting the serious sex crime.

_ (d) The fact that the person committed the felony wihaar (5) AGGRAVATING FACTORS; VIOLENT FELONY COMMITTED

ing a vest or other garment designed, redesigned, or adapteglcainsT ELDER PERSON. (2) In this subsection:

preventbullets from penetrating the garment. _ 1. “Elder person” means any individual who is 62 years of age
(e) 1. Subject to subd., the fact that the person committedyy g|der

thefelony with the intent to influendhe policy of a governmental 2. “Violent felony” means any felony undei980.19 (2)(4)

unit or to punish a governmental unit for a prior policy decisioxs) or (6), 940.225 (1)(2), or (3), 940.23 or 943.32
if any of the following circumstances also applies to the felony ’b W,h ) K ’ ntenc"n dec's’on céncern'n 2 person
committedby the person: (b) When making a se ing decisi ingap

. . victedof aviolent felony the court shall consider as an aggra
to aﬁbtﬂ?e? person caused bodily harm, great bodily harm, or deégﬂngfactor the facthat the victim of the violent felony was an
) elderperson. This paragraph applies even if the person mistak
the ?c-)t;—lhsrgggfy” gg‘;z%%gﬁ??ggutge??npzom’?zoghoeg oag(rj enly believed that theictim had not attained the age of 62 years.
more. For the purposes of this sulid b, property is reduced in Bég)E ini’:g wiggggﬁzs;E:alleDlr?EélLiJsALsAquSsAeUthTio?]R E;g_lrjson
valueby the amount thatwould cost either to repair or to relOlaceli\esponsiblefor the welfareof the child” includes the cHiId’paF

it, whichever is less. h .
H a4t ol the threat of farce €Nl Stepparent, guardian, foster parent, or treatment foster parent;
. IC' € person used force or violence or the threat of e,y o mpjovee of a public or private residential home, institution, or
violence. ) o ) .- agency;any other person legally responsible thoe childs wet
2. a. Inthis subdivision, “labor dispute” includes any contr@are in a residential setting; or a person employed by one who is
versy concerningerms, tenure, or conditions of employment ofgaly responsible for the chilsiwelfare to exerciseemporary
concerningthe association or representation of persons in-neg@ntrol or care for the child.

tiating, fixing, maintaining, changing, or seeking to arrange terms . . - .
or conditions of employment, regardless of whether the disputan&s(b) When making a sentencing decision concerning a person
standin the proximate relation of employer and employee. §C hvictedof a violation of s948.02 (1)or(2), 948.025 (1)948.03

o L 2) or (3), or948.051 the court shall consider as an aggravating
b. Subdivisionl. does not apply to conduct arising out of Of;ctorthe fact that the person waperson responsible for the wel

in connection with a labor dispute. fare of the child who was the victim of the violation.
(4) AGGRAVATING FACTORS; SERIOUS SEX CRIMES COMMITTED (7) AGGRAVATING FACTORS; HOMICIDE OR INJURY BY INTOXI-
WHILE INFECTEDWITH CERTAIN DISEASES. (a) In this subsection: CATED USEOFA VEHICLE. When making a sentencing decision-con
1. "HIV" means any strainof human immunodeficiency cerning a person convicted of a violation d40.09 (1)or940.25
virus, which causes acquired immunodeficiency syndrome. (1) the court shall consider as an aggravating factor the fact that,
2. “Serious sex crime” means a violation 0940.225 (1pr  atthe time of the violation, there was a minor passenger under 16

(2),948.02 (1)or (2), 948.025 948.085 yearsof age or an unborn child in the personiotor vehicle.
3. “Sexually transmitted diseasgieans syphilis, gonorrhea,  (8) AGGRAVATING FACTORS; CONTROLLED ~SUBSTANCES
hepatitisB, hepatitis C, or chlamydia. OFrFENSES. (a) Distribution or delivery to prisoners.1. In this

4. “Significantly exposed” means sustaining a contact thparagraph,precinct” means a place where any activity is-con
carriesa potential for transmission of a sexually transmitted diductedby a prison, jail, or house of correction.
ease or HIV by one or more of the following: 2. When making sentencing decision concerning a person

a. Transmission, into a body orifice or onto mucous mengonvicted of violating s961.41 (1)or (1m), the court shall con
brane,of blood; semen; vaginal secretions; cerebrospayatl, siderasan aggravating factor the fact that the violation involved
ovial, pleural, peritoneal, pericardial, or amniotic fluid; or othedlelivering, distributing, or possessing with intent to deliver or dis
bodyfluid that is visibly contaminated with blood. tribute a controlled substance or controlled substamzgog to a

b. Exchange, during the accidental or intentional infliction gfrisonerwithin the precincts of any prisojail, or house of correc
a penetratingwound, including a needle puncture, of bloodgon.
semenyaginal secretions; cerebrospinal, synovial, pleural; peri 3, When making a sentencing decision concerning a person
toneal, pericardial, or amniotic fluid; or other body fluid that isconvictedof violating s.961.65 the court shall consider as an
visibly contaminated with blood. aggravatingfactor the fact that the person intended to deldrer

c. Exchange, into an eye, apen wound, an oozing lesion,distributemethamphetamine or a controlled substance analog of
or other place where a significant breakdown in the epidermal barethamphetamin® aprisoner within the precincts of any prison,
rier has occurred)f blood; semen; vaginal secretions; cerebrosgail, or house of correction.
nal, synovial, pleural, peritoneal, pericardial, or amniotic fleid; (1) Distribution or delivery orpublic transit vehiclesWhen
otherbody fluid that is visibly contaminated with blood. makinga sentencing decisiaroncerning a person convicted of

(b) When making a sentencing decision concerning a persgslating s. 961.41 (1)or (1m), the court shall consider as an
convictedof a serious segrime, the court shall consider as amggravatingactorthe fact that the violation involved delivering,
aggravating factor the fact that the serious sex crime was caflstributing, or possessing with intent to deliver or distribute a
mitted under all of the following circumstances: controlledsubstancéncluded in schedule | or Il or a controlled

1. At the time that he or she committed the serious sex crinsepstance@nalog of any controlled substance included in schedule
the person convicted of committing the serious sex crime had ar Il and that the person knowingly used a public transit vehicle
sexuallytransmitted disease or acquired immunodeficiency syduringthe violation.
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(c) When making a sentencing decision concerning a person(3) (a) If a court sentences a defendant to imprisonment in the
convictedof violating s.961.65 the court shall consider as ancountyjail, the court may provide that the defendant perfcom
aggravatingactor the fact that the person intended to deldrer munity service work under parg) and(c). Except as provided
distributemethamphetamine or a controlled substance analogimipar (am), thedefendant earns good time at a rate of one day for
methamphetaminand that the person knowingly use@ublic each3 days ofwork performed. A day of work equals 8 hours of
transitvehicle during the violation. work performed. This good time is in addition to good time autho

(9) AGGRAVATING FACTORSNOT AN ELEMENTOFTHECRIME. The  fizedunder s302.43
aggravatingactors listed in this section are not elements of any (am) If a court provides that a defendant may perform commu
crime. A prosecutor is not required to charany aggravatinfac  nity service work pursuant tpar (a) and the defendant is sen
tor or otherwise allege the existence of an aggravating factortémcedto probation oimprisonment in a Huber facility under s.
any pleading for a court to consider the aggravating factor when3.09 or if a defendant has been ordered to perform community
making a sentencing decision. servicework under s800.09 a county maywith the approval of

(10) USE OF GUIDELINES; NO RIGHT TO OR BASIS FOR APPEAL. the chief judge in the countgllow the defendant to perform cem
Therequirement under suf2) (a)that a court considesentencing munity service work under pargh) and(c). The county may
guidelinesadopted by theentencing commission or the criminadeterminethe rate at which all defendants in the county earn good
penalties study committees not require a court to make a-seriime, except that a defendant may not earn less than one day of
tencingdecision that is within any range or consistent with a regoodtime for every 3 days of woterformed, nor more than one
ommendatiorspecified in the guidelines, and there is no right day of good time for each day of work performed. A day of work
appeala courts sentencing decision basedtba courts decision equals8 hours ofwork performed. This good time is in addition
to depart in any way from any guideline. to good time authorized under302.43

(10m) STATEMENT OF REASONSFORSENTENCINGDECISION. (@) (b) The court may require that the defendant perfcommu
The court shall state the reasons for its sentencing decision aity serVIpework for a public agency or a nonproﬂt charitable
exceptas provided in pafb), shall doso in open court and on theorganization. The number of hours of wonlequired may not
record. exceedwhat would be reasonable g:on;idering_ the seriousness of
(b) If the court determines thatii not in the interest of the the offense and any otherfehse which is read into the recat

defendanfor it to state the reasons for its sentencing decisionff€ time of conviction. An order may only apply if agreed to by
the defendant presence, the court shall state the reasons fortl§ defendant and the ganization or agencyThe court shall
sentencinglecision in writing and includéhe written statement €nsurethat the defendant is provided a written statement of the
in the record. termsof the community service order and that the community ser
History: 2001 a. 1092003 a. 3212005 a. 14277 2007 a. 2096, 97, 116, vice order is monitored.
Sub.(2) (a) requires the sentencing court to consider the sentencing guidelines in iz ati i i i i
the case of felonies. Consideration of an applicable guideline must be found in th (C) Any o_rganlz_atlon or agency acting in gOOd falth. to which .
record but there are no magic words that must appgapplementing the record with & Qfendam IS aSSIgned.p.ur.Sua..I.’lt to an order under this subsection
evidencebeyond the sentencing hearing is ifisight. The court satisfies its sub. (2) hasimmunity from any civil liability in excess of $25,000 for acts

(a) obligationwhen the record of the sentencing hearing demonstrates that the c icqi i ;
actuallyconsidered the sentencing guidelines and so stated on the record. The mmlssmns by or impacting on the defendant.

mustconsider an applicable guidelimat explain it. State Grady 2007 WI 81302 (d) This subsection applies to persons who are senteneed to
Wis. 2d 8Q 734 N.W2d 364 05-2424 countyjail but are transferred to a Huber facility unde8@3.09

Nothingin sub. (10) suggesthat a circuit cours failure to consider an applicable . L
sentencinguideline under sub. (2) (a) is not a valid grounds for appeal, and an ap@1@ county work camp under303.10or to a tribal jail under s.

late court may review whether or not a circuit court satisfied its sub. (2) (a) obligatid®02.445
Statev. Grady 2007 WI 81,302 Ws. 2d 80 734 N.W2d 364 05-2424 .

(e) A court may not provide that a defendant perform commu
973.02 Place of imprisonment when none expressed nity service work under this subsection if the defendant is being

Exceptas provided in ©73.032 if a statute authorizemprison ~ Sentencedegarding any of the following:

mentfor its violation but does not prescribe fhlace of imprison 1. Acrime which is a Class A, B, or C felony

ment,a sentence of less than one year dfmlio the county jail, 2. A crime which is a Class D, E, &r G felony listed in s.
a sentence of more than one year shall be to tisedfisin state 969.08(10) (b) but not including any crime specified irtg.3.10
prisonsand the minimum under the indeterminate sentence law(4) (a) In lieu of a sentena# imprisonment to the county jail,

shallbe one yeaiand a sentence of one year may be to either theourt may impose a sentence of detention at the defesdant’
Wisconsinstate prisons or the county jail. In any proper cg&®, placeof residence or other place designated by the court. The
tenceand commitment may e the department or any house Ofengthof detention may not exceed tmaximum possible period
correctionor other institution as provided by law or to detentiogg imprisonment. The detention shall be monitored by the use of
under s973.03 (4) anelectronic device worn continuously on the defendgrerson
?Ls;?e:yi:sliﬁjrg |Cs groelsi?ez.t§7h1:vilbte?19aw&man existing statutes carryin and capable of pquiding pos_itive identification tfe wearer -at ;
sentencgsf one yea? or less with no place of confinen);ent spegcified when it anc{élﬁ_detem'qn location at any t'_me' A Sentence of detention in lieu
the predecessor to s. 973.0Zhapter 154, laws of 194%tate ex rel. McDonald v Of jail confinement may be imposed orifyagreed to by the
Dogg'aﬁcﬁyacf"- %t- 1?0 V‘:]S- 2d 569302 N-W2t§j 462(15:81)- et i th defendant. The court shall ensuthat the defendant is provided
e e oo e e e o e e ritien statement of the terms of the sentencelaiéntion,
countyjails rather than the €onsin prison systerii8 Atty. Gen. 44 including a description of the detention monitoripgocedures
andrequirements and afny applicable liability issues. The terms
973.03 Jail sentence. (1) If at the time of passingentence of the sentence of detention may include a requirement that the
upona defendant who is to be imprisoned in a county jail theredsfendanpay a daily fee to cover the costs associatedwwihi
no jail in the county suitable for the defendant no cooperative toring him or her In that case, the terms must specify to witieen
agreementinder s302.44 the court may sentence the defendapaymentsare made.
to anysuitable county jail in the state. The expenses of supporting(b) A person sentenced to detention under (pais eligible
the defendant there shall be borne by the county in which the crifd&arn good time in the amount of one—fowtthis or her term
wascommitted. for good behavior if sentenced to at least 4 days, but fractions of
(2) A defendant sentenced to thés@dnsin state prisons anda day shall be ignored. The person shelbiven credit for time
to a countyjail or house of correction for separate crimes shalkrvedprior to sentencing under®73.155 including good time
serveall sentences whether concurrent or consecutive istée unders. 973.155 (4) If the defendant fails to comply with the
prisons. termsof the sentence afetention, the court may order the defend
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antbrought before the court and the court may ordedéfiendant mum period provided by the court undsub. (3) (b) or both.
deprivedof good time. Unlessa hearing is voluntarily waived by the person, the court
(c) If the defendant fails to comply with the terms of the- seghallhold a hearing on the matteFhe court may not extend the
tenceof detention, the court may orddre defendant brought maximumperiod of the sentence beyond the amount allowable
beforethe court and the court may ordeat the remainder of the undersub.(3) (a) Except as provided in p4c), the court may
sentencef detention be served in the county jail. notextend themaximum period for placements unde881.048
(d) A sentence under this subsection is not a sentehcel3) (8) 1.beyond a total, including the original period aaiti

imprisonment,except for purposes of &73.04 973.15 (8)(a) &Xxtensionsof 2 years or two-thirds of the maximum term of
an3973.19 ' P purp 4 @)@ imprisonmenthat could have been imposed on the person, which

everis less.

. o : s, . . (c) The court may extend under p@x) the maximum period
undtlrs %g?gésaS? g) a serious crime” has the meaning giveg, s cements under 301.048 (3) (a) 1to a period not exceed
e I . . ing two—thirds of the maximum term of imprisonment that could
2. “Serious crime” has the meaning given und869.08 (10) nave been imposezh the person under suB) (a)for his or her
(b). sentenceo the intensive sanctions program if all of the following
(b) Inlieu of a continuous sentence, a court may sentence a geply:

sonto serve a series of periods, not less than 48 hours nor moreq. The person escaped fronsentence to the intensive sanc
than3 daysfor each period, of imprisonment in a county jail. Th@ons program.

personis not subject to confinement between periods of imprison 2. The person is sentenced for the escape to a sentence of

ment. . imprisonmentconcurrent with the sentencethe intensive sanc
(c) A court may not sentence a person under(ppregarding tjons program.

anywolfatlon under ch961 or the commission of a.serlous CriMe. 3" The sentence under subidexceedshe total of the maxi
History: 1971 c. 2981983 a. 10, 192 1985 a. 1501987 a. 271987 a. 333. iod oriqinall ided by th d b

64;1987 a. 398399 1989 a. 3185 1993 a. 481995 a. 281448 2001 a. 1092007 Mumperiod originally provided by the court under s{#).(b) for

a.178 the sentence to the intensive sanctions program amdakienum

) . . extensionsavailable under pab).
973.032 Sentence to intensive sanctions program. (5) PAROLE RESTRICTIONS. A person sentenced under s(.

(1) Sentence. Beginning July 1, 1992, a court may sentence;agjigiple for parole except as provided in382.11 304.02and
personwho is convicted of a felony occurring on or after Augusiy, og

15, 1991, but before December 31, 1999, to participate in the (6) CReDIT. Any sentence credit undera¥.3.155 (Lpr (1m)

intensivesanctions programnder s301.048 If a person is con appliestoward service of the period under s(@.(a)but does not
victed of a felony occurring on or aft€recember 31, 1999, a court ply toward service of the period under s(&). (b).

may not sentence the person to participate in the intensive Sa?’%istory: 1991 a. 391093 a. 781995 a. 27390, 1997 a. 2831999 a. 9185 2001
tions program under £01.048 a.109 2005 a. 25

(2) EuciBiLITY. (@) A court may sentence a person under subWhen a presentence investigation recommendsihing prohibits a court from

: ; R : ; encinga person to the intensive sanctions program although the sentencing
(1) if the department prOVIdeS a presentence investigation re elineswould recommend probation. StateMiller, 180 Ws. 2d 320 509
recommendinghat the person be sentenced to the program. If &v.2d98 (Ct. App. 1993).
departmentloes not make the recommendation, a court may orde%n extension of confinement under this provision may be appealed by common

rit of certiorari. The time for appeal is governed by s. 808.04. StBt&lges,

the department to assess and evaluate the person. After %S_ 20 254536 N.W2d 153(C1. App. 1995)94-0880
assessmergnd evaluation, the court may sentence the person e extension of a placement period under the intensive sanctions program must
the program unless the department objects on the ground thakHased on public safety considerations and the participae¢d for punishment

recommendshat the person be placed on probation andtreatment. All that needs to be shown at an extension hearing is that the partici
! panthas not made dfigient progressn the program and that more time is required

(b) Notwithstanding pafa), the courimay not sentence a per to meet those concerns. Statdwrner 200 Ws. 2d 168546 N.W2d 880(Ct. App.
sonunder sub(l) if he or she is convicted affelony punishable 19?3'95—'11(29% 672.14 (2), of a defendant to makéatement pior (o sent

H H 7 i 7 H H erignt, under s. . , O a defenaant to n&al ement prior to sentenc
by life |mpr|sonment or has at .any time been COI.WICted, adjuqqg does not apply to an extension of a placement under the intensive sanctions pro
cateddelinquenior found not guilty or not responsible by reasofram. State viurner 200 Wis. 2d 168546 N.W2d 880(Ct. App. 1996)95-1295
of insanity or mental disease, defect or illness for committing antensiveSanctions: A New Sentencing Option. FiedMis. Law June 1992.

violent offense, as defined in 301.048 (2) (bm)
(3) LimitaTions. The following apply to a sentence under suly.
(@)
(a) The court shall provide a maximum period for the senten
which may not exceed the maximum teahimprisonment that
could be imposed on the persancluding imprisonment autho
rized by any penalty enhancement statute.
(b) The court shall provide maximum period for placements973.035 Transfer to state—local shared correctional
unders.301.048 (3) (a) 1which may not exceed one year unlesfacilities. Any person serving a sentence of imprisonment to the

(5) (&) In this subsection:

73.0335 Sentencing; restriction on possession of

ody armor. Whenever a court imposes a sentence or places a
defendanton probation for a conviction for a violent felargs
‘fefinedin s.941.291 (1) (b)the court shall inform the defendant

of the requirements and penalties undé&44..291

History: 2001 a. 95

the defendant waives this requirement. Wisconsinstate prisons, a county jailcaunty reforestation camp
(¢) 1. Inthis paragraph, §fpe 1 prison” has the meaning giveror a county house of correctiam serving a sentence to the inten
in s.301.01 (5) sive sanctions program may be transferred to a state-local shared

2. The court may prescribe reasonable and necessary cofig[rectionaffacility under s302.45 (1)
tions of thesentence in accordance witt861.048 (3)exceptthe ~ History: 1983 a. 3321989 a. 311991 a. 39
court may not specify a particularyfpe 1 prison, jail, camp or

facility wherethe ofender is to be placed undeB91.048 (3) (a) 973.04 Credit forimprisonment under earlier sentence

andthe court mav not restrict the departmeatithority under s for the same crime. When a sentence is vacated and a new sen
301.048(3) (b)or{c) p ty " tenceis imposed upon the defendant for the same crime, the
' ' ) departmentshall credit the defendant with confinement-pre
(4) MopiFicaTioN. (a) The department may provide for place\,ious|y served.
mentsunder $301.048 (3) (ajor a shorter period than tmeaxk History: 1983 a. 66528
mum period specified by the court under s(8). (b). While periods of time served dueda indigens inability to post bail prior to trial
(b) The department may request that the court extend the mﬁmst be credited as time served on a prison sentence imposed, a court need not credit

h h : e served by an indigentfehder against probationary confinement. Stafe/ila,
mum period provided by the court under s(®). (a)or the maxi  192wis. 2d 870532 N.W2d 423(Ct. App. 1995).
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973.042 Child pornography surcharge. (1) In this see 2. As aresult of the complaint being amended, the person is
tion, “image” includes a video recording, a visual representatiochargedwith a civil offense in lieu of one of those crimes.

a positiveor negative image on exposed film, and data represent 3. The court finds that the person committed that citéirafe

ing a visual image. on or after October 27, 2007.

(2) If a courtimposes a sentence or places a person or probgc) The amount of the surctygrimposed under pdb) shall
tion for a crime under ©48.050r 948.12and the person was atbe the amount specified in sukl) (a) or (b), depending on
least18 years of age when tlieime was committed, the courtwhetherthe crime thatvas the subject of the amendment under
shall impose a child pornography surcgerof $500_ for each par.(b) 2.was a misdemeanor or a felony
imageor each copy of an image associatéth the crime. The  (1y) (a) The clerk shall record any crime victim and witness
courtshall determine the number of imagesopies of images syrchage imposed under sufl) in 2 parts as follows:
associatedvith the crime by a preponderance of the evidence and | poit o equals $40 for each misdemeanterste or count

withouta jury . ~and$65 for each felony énse or count.
(3) Theclerk shall record any surctygrimposed under this 5 part B equals $20 for each misdemeantamse or count
sectionin 3 parts as follows: and$20 for each felony &nse or count.
() Part Ais 50 percent of any amount collected. (b) The entire amount of any surcharimposed under sub.
(b) Part B is 30 percent of any amount collected. (1m) shall be allocated to part A.
(c) Part Cis 20 percent of any amount collected. (2) After the clerk determines themount due, the clerk of

(4) After determining the amount due, the clerk of court shatpurtshall collect andransmit the amount to the county treasurer
collectand transmit the amount to the county treasurer undetinder s59.40 (2) (m) The county treasurer shall then make-pay
59.40(2) (m). The county treasurer shall then make payment faentto the secretary of administration undes.25 (3) (f) 2.
the secretary of administration undeb8.25 (3) (f) 2. (2m) Thesecretary of administration shall credit part Aref

(5) The secretary oadministration shall credit part A of theCrime victim and witness surchge tothe appropriation account
surchargeo the appropriation account unde26.410 (1) (gj) unders.20.455 (5) (g)and part B to the appropriati@ecount
The secretary of administration shall cregitrt B of the surchge ~ unders.20.455 (5) (gc)
to the appropriation account unde8.455 (2) (gj) The secre (3) (b) The person paying th@ime victim and witness sur
tary of administration shall credit part & the surchaye to the chargeshall pay all of the moneys due under part A before he or
appropriationaccount under £0.505 (6) (gj) she pays any of the moneys due under part B.

(6) If an inmate in a state prison or a person sent¢ocestate (4) If aninmate in a state prison or a person sent¢ocestate
prisonhas not paid thehild pornography surchge under this prisonhas not paid the crime victim amdtness assistance sur
section the department shall assess and collect the amount owbdrgeunder this section, trgepartment shall assess and collect
from the inmates wages or othenoneys. Any amount collectedtheamount owed from the inmaseivages or other moneyény
under this subsection shall be transmitted to the secretary ashount collected shall be transmitted to the secretary of adminis

administration. tration.
History: 2005 a. 433 History: 1983 a. 271987 a. 271989 a. 311993 a. 161995 a. 2012003 a. 33
2005a. 25 2007 a. 20

973.043 Drug offender diversion surcharge. (1) If & 973046 Deoxyribonucleic acid analysis surcharge.
courtimposes a sentence or placeseason on probation for a 14y Eyceptas provided in sulflr), if a court imposes a sentence
crime under ch.943 that was committed on or after October 1, \jaces a person on probation for a felony conviction, the court
2005, the court shall impose a droffender diversion surchge may impose a deoxyribonucleic acid analysis sugghaf $250.

of $10 for each conviction. (1r) If a courtimposes a sentence or plagasraon on proba

(2) After determining the amount due, the clerk of court shalh for a violation of $940.225 948.02 (1)or (2), 948.025

collectand transmit the amount to the county treasurer usdeigag ogs th t shall i de ib lei id lvsi
59.40(2) (m). The county treasurer shall then make paymentgg,rc'ha%m?gggas afl Imposeaeoxyribonucieic acid analysis

the secretary of administration undef8.25 (3) (f), 2. . (2) After the clerk of courdetermines the amount due, the
(3) All moneys collectedrom drug ofender diversion ser  ¢jerk shallcollect and transmit the amount to the county treasurer

chargesshall be credited to the appropriation account under gger s59.40 (2) (M) The county treasurer shilen make pay

20.505(6) (ku) and used for the purpose of making grants to-CoUphentto the secretary of administration unde®25 (3) (f) 2.

tiesunder 546'964 ,(12') . (3) All moneyscollected from deoxyribonucleic acid analysis
(4) If aninmate in a state prison or a person senteoestate syrchages shall be deposited by the secretary of administration as

prisonhas not paid the drugfehder diversion surchge under specifiedin s.20.455 (2) (Lm)and utilized under €65.77

this section, the department shall assess and collect the amour(h) If an inmate in a state prison or a person sentdocestate

owedfrom the inmate wages or other moneys. Any amount ol isonhas not paid the deoxyribonucleic acid analysis sugehar

lectedshall be transmitted to the secretary of administration. | nqerthis section, the department shall assess and collect the
History: 2005 a. 25 amountowed from the inmate’wagesor other moneys. Any

973.045 Crime victim and witness assistance sur - %nl?ounntcollected shall be transmitted to the secretary of adminis
charge. (1) Ifa courtimposes a sentence or places a person Ehistory: 1993 a. 161995 a. 2011997 a. 271999 a. 92003 a. 332005 a. 277
probation, the court shall impose a crime victim and Witness Thetrial court has the discretion to ordeDNA surchage upon the entry of a judg

assistancsurchage calculated as follows: mentin a felony case. Nothing in sub. (1g) requires a DNA sample to be collected
. beforethe court can order the payment of the sugghaState. Jones, 2004 WI App
(a) For each misdemeanofeafse or count, $60. 212,277 Ws. 2d 234689 N.W2d 917 03-3245
(b) For each felony &dnse or count, $85. Sub.(1g), contemplates thexercise of discretion by the trial court. The trial court

. i o shouldconsider all factors pertinent to the case setdorth in the record the factors
(Im) (a) In this subsectiorigivil of fense” means anf@nse it considered and the rationale underlyingdiggision for imposing the surclyar
punishableby a forfeiture Factorsto be considered could include: whether the defendant has provixiéd a
o . . samplein connection with the case whether the case involved any evidence that
(b) If all of the following applythe court shall impose a crimeneededdNA analysis so as to have caused DNA cost; financial resources of the

icti i i i iti i defendantand any other factors the trial court finds pertinent. Sta@&erry 2008
Ytlj(igrt?lzini? ivr;/]lg:)essessgs&stance surgfgain addition to any forfei Wi App 80 Ve 2d 752 N.W2d 303 07-1808

1. The person is chged with one or more crimes icam  973.047 Deoxyribonucleic  acid analysis require -
plaint. ments. (1f) If a courtimposes a sentence or places a person on
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probationfor a felony convictioror for a conviction for a violation Sgﬁ—oﬂe;%eggggt)r?tifn BaS_Ia condition cr)[fm?ail—fighmpgég probation Wats r&O_t etlﬁtho

H rizedpy s. . a). ball jJumping Is e 0 e nses enumerated in the
of 5.940.225 (3m’)94_4'20_0r948'19 the court shall reqwre the sex—offenderegistration statutes, ss. 301.45 or 973.048, that permit or require regis
personto provide a biological specimen to the state crime labof@ation,and read-in, but dismissed, sexual assaultelsadonot bring a case within
toriesfor deoxyribonuc'eic acid ana|ysisl s. 973.048. State Wartel, 2003 WI 70262 Wis. 2d 483664 N.W2d 69 02-1599

(Am) The results from deoxyribonucleic acid analysisaof
specimerprovided under this section may be usaty as autho
rized under s.165.77 (3) The state crime laboratories shal

destroyany such specimen in accordance witheh.77 (3 . ) . gy
yany P (3) crime considered at sentencing, whether or not the individual was

(2) Thedepartment of justice shall promulgate ryesviding - a1qedaith or convicted of the crime considered at sentencing.
for procedures fordefendants to provide specimens when o . - .
(b) “Crime considered at sentencing” means any crime for

requiredto_do so under this se_ction and for phe transporte_ltion 0 ich the defendant was convictatt any read—in crime, as
thosespecimens to the state crime laboratories for analysis ung'e inedin s.973.20 (1g) (b) '

973.049 Sentencing; restrictions on contact. (1) In this
ﬁection:

(@) “Co-actor” means anindividual who was a party to a

s.165.77 ; o
History: 1993 a. 1698, 227: 1995 a. 4401999 a. 92005 a. 275 (2) When a court imposes a sentence am individual or
placesan individual on probation for the convictiona€rime, the
973.048 Sex offender reporting requirements. court may prohibit the individual from contacting victims of, or

(1m) Exceptas provided in sulf2m), if a court imposes a sen co—_act_o_rsin, a crime considere(_:i at sentenci_ng (_:iuring any part of
tenceor places a person on probation for any violation, or for tgeindividual’s sentence or period of probation if the court deter
solicitation, conspiracyor attempto commit any violation, under Minesthat the prohibition would be in the interest of public protec
ch. 940, 944, or 948 or 5.942.080r 943.01t0 943.15 the court tion. For purposes of the prohibition, the court nuigermine
may require the person to comply with the reporting requiremen#10 are the victims of any crime considered at sentencing.
unders.301.45if the court determines that the underlying conduct (3) If a court issues an order under s{#), the court shall
was sexually motivated, as definéa s.980.01 (5) and that it inform the individual of the prohibition and of the penalty under
would be in the interesdf public protection to have the persors. 941.39

reportunder s301.45 History: 2005 a. 32

(2m) If a court imposes a sentence or places a person
probationfor a violation, or for the solicitation, conspiracy or
attemptto commit a violation, of ©£40.22 (2)940.225 (1)(2),
or (3), 944.06 948.02 (1)or (2), 948.025 948.05 948.051
948.055 948.06 948.07 948.075 948.08 948.085 948.095
948.11(2) (a)or(am), 948.12 948.13 0r948.3Q of 5.940.302 (2)
if 5.940.302 (2) (a) 1. kapplies, or of 940.300r 940.31if the
victim was a minor and the person was notilasém’s parent, the -
court shall require the person to comply with the reportinglated payments undergs’3.2Q the court may authorize a pay
requirementsinder s301.45unless the court determines, after A1€NtPeriod in excess of the limit imposed under gab.
hearingon a motion made by the person, that the person is not(2) Whena defendant is sentenced to pay a find is also
requiredto comply under s301.45 (1m) placedon probation, the court may make the payment of the fine,

(3) In determining under sulilm)whether it would be in the tplus cfosts,bfet(_es, and surcgas imposed under cl4, a condi
interestof public protection to havéhe person report under s. lon ot probation. . . . .
301.45 the court may consider any of the following: (2m) Paymentsinder this section shall be applied as applica

(a) The ages, at the time of the violation, of the person and {?1'8 in the following order: L
victim of the violation. (&) To payment of the penalty surcheruntil paid in full.

(b) The relationship between the person and the victim of the (P) To payment of the jail surctge until paid in full.

§73.05 Fines. (1) When a defendant is sentenced to pay a
fine, the court may grant permission for the paynudrihe fine,
pluscosts, fees, and surchas imposed under 814, to be made
within a period not to exceed 60 days. Ifsuech permission is
embodiedn the sentence, the fine, plus costs, fees, and sgeshar
imposedunder ch814, shall be payable immediately

(Im) If thecourt orders payment of restitution and a fine and

violation. (c) To payment _of part A of the crime victim and witness assist
(c) Whether the violation resulted in bodily harm, as defingd'césurchage until paid infull. . .
in $.939.22 (4) to the victim. (d) To payment of part B of the crime victim and witness assist

(d) Whether the victim sféred from a mentaliness or mental 2ncesurchage until paid in full. .
deficiencythat rendered him or her temporarily or permanently (€) To payment of the crime laboratories and drugéaforce
incapableof understanding or evaluating the consequences of Aigntsurchage until paid in full.
or her actions. () To payment of the deoxyribonucleic acid analysis sur

() The probability that the person will commit other violation§hargeuntil paid in full.
in the future. (fm) To payment of the child pornography surdfeauntil paid

(g) Any other factor that the court determines may be relevdpifull.
to the particular case. (9) To payment of the drug abuse program improvement sur
(4) If the court orders a person to comply with the reportirfigf@rgeuntil paid in full. o
requirements under 801.45 the court may order the person to (gm) To payment of the drugffender diversion surchge
continueto comply with the reporting requirements until his or heyntil paid in full.
death. (h) To payment of the driver improvement surdfgauntil paid
(5) If the court orders a person to comply with the reportirlg full-
requirementsinder s301.45 the clerk of the court in which the (i) To payment of the truck driver education surgeaunntil
orderis entered shall promptly forward a copfythe order to the paidin full.
departmenbf corrections.If the conviction on which the orderis  (j) To payment of the domestic abuse surghamtil paid in
baseds reversed, set aside or vacated, the clerk of the court shalll

promptly forward to the department abrrections a certificate k) To payment of the consumer protection surgbauntil

statingthat the conviction has been reversed, set aside or vac in full.
History: 1995 a. 4401997 a. 1301999 a. 892001 a. 1092003 a. 502005 a. Lo
7y ate o A4PI997 2. 1301999 2. 892001 & 1092003 & 5020058 (1) Tg payment of the natural resources surghamtil paid
Cross Refeence: See also chlus 9 Wis. adm. code. in full.
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(m) To payment of the natural resources restitution sugeharf the clerk of circuit court does not receive the money from the
until paid in full. person notified, the court shall provide notice of the assignment
(n) To payment of thenvironmental surchge until paid in to any other person from whom the defendant receives or will
l. receivemoney Notice ofan assignment under sy#) (b) shall
inform the intended recipient that, if a prior assignment under sub.
(4) (b) has been received relating to the same defendant, the recipi
entis required to notify the clerk of circuiburt that sent the sub
sequent notice of assignment that another assignment has already
beenreceived. A notice of assignment shall include a form per

ful
(o) To payment of the wild animal protection surdeuntil
paid in full.
(om) To the payment of the wildlife violator compasir
chargeuntil paid in full.

(p) To payment of the weapons sura@muntil paid in full. - mitting the recipient to designate on the form that another assign
_ (g) To payment of the uninsured employer surgbamtil paid menthas already been received.
in full. 2. If, after receiving the annual list unde565.30 (5r) (a)

(r) To payment of the enforcement surgeaunder s49.17 (4)  the clerk of circuit court determines that a person identifietthién
(c) until paid in full. list may be subject to an assignment under &)lc), theclerk

(s) To payment of the fine and the costs ek imposed under shallinform the court of that determination. If tbeurt issues an
ch.814. orderunder sub(4) (c), the clerk of circuit courshall send the

(3) (@) In lieu of part omll of a fine imposed by a court, thenoticeof that order to the administrator of the lottery division of
courtmay stay the execution of part or all of #emtence and pro the department of revenue, including a statement of the amount
vide that the defendant perform community service warder owedunder the judgment and the name and address of the person
pars.(b) and(c). Any applicable driver improvement surchar Owing the judgment.The court shall notify the administrator of
under s. 346.655or any domestic abuse suraparunder s. thelottery division of the department of revenue when the-judg
973.055shall be imposed under @4 regardless of whethgart mentthat is the basis of the assignment has been paid in full.
or all of the sentence has been stayed. If the defendant fails to3. Notice under this paragraph may be a notice of the court,
complywith the communityservice orderthe court shall order the a copy of the executed assignment or a copy of that part of the
defendanbrought before the court for imposition of sentence. fourtorder which directs payment.
the defendant complies with the community service qrbleor (b) For each payment made under the assignment under sub.
shehas satisfied that portion of the sentence. (4) (b), the persorfrom whom the defendant under the order

(b) The court may require that the defendant pericommu  receivesmoney shall receive an amowatjual to the persahee
nity servicework for a public agency or a nonprofit charitablessarydisbursements, nad exceed $3, which shall be deducted
organization. The number of hours of wonlequired may not from the money to be paid to the defendant.
exceedwhat would be reasonable considering the seriousness 0(0) A person who receives notice of the assignment under sub.
the offense and any otherfehse which is read into the recat (1) (b) shall withhold theamount specified in the notice from any
thetime of conviction. An order may only apply if agreed to byyoneythat person pays to the defendant later drenweek after
the defendant and the ganization or agencyThe court shall yaceiptof the notice of assignment. itin 5 days after the day on
ensurethat the defendant is provided a written statement of thgich the person pays money to the defendant, the pstsah
termsof the community service order and that the community S@fandthe amount withheld to thaerk of circuit court of the juris
vice order is monitored. diction providing notice. If the person has already received a

(c) Any organization or agency acting in good faith to whiclotice of an assignment under s#) (b), the person shaiktain
adefendant is assigned pursuant to an order under this subsegtignater assignment and withhottle amount specified in that
hasimmunity from any civil liability in excess of $25,000 for actsassignmenafter the last of any prior assignments is paid in full.
or omissions by or impacting on the defendant. Within 10 days of receipt of the later notice, the person shéfy

(4) If a defendant fails to pay the fine, surgarcosts, or fees the clerk of circuit court that sent the notice that the persm
within the period specified under si) or (1m), the court may receiveda prior notice of amssignment under sufg) (b). See
do any of the following: tion 241.09does not apply to assignments under this section.

(a) Issue a judgment for the unpaid amount and direct the clerk(d) If after receipt of noticef assignment under péa) 1.the
to file and docket a transcript of the judgmemithout fee. If the personfrom whom the defendant receives money fails to withhold
courtissues a judgment for the unpaid amount, the court shall sémelmoney or send the money to the clerk of circuit court as pro
to the defendant dtis or her last-known address written notificavided in this subsection, the person miag proceeded against
tion that a civil judgment has been issued for the unpaid fine, sunderthe principal action undeh.785for contempt of court or
chargecosts, or fees. The judgment has the same forcefaatl efmay be proceeded against under €h8 and be required to forfeit
asjudgments docketed under896.10 notlessthan $50 nor more than an amount, if the amount exceeds

(b) Issue an order assigning not more than 25% of the -def&®0, that is equal to 1% of the amount not withheld or sent.
dant’'scommissions, earnings, salaries, wages, pension benefits(e) If an employer who receives noticeasf assignment under
benefits under cHLO2, and other money due or to be due in theub.(4) (b)fails to notify the clerk of circuit court within 10 days
futureto the clerk of circuit court for payment of the unpaid fineafteran employee is terminated or otherwise temporarily or per
surchargecosts, or fees. In this paragraph, “employer” includgaanently leaves the employgemployment, the employer may
the state and its political subdivisions. be proceeded against under the principal action undét8&for

(c) Issue an order assigning lottery prizes won by a defendaantemptof court.
whosename is orthe list supplied to the clerk of circuit court (fy Compliance by theperson from whom the defendant
unders.565.30(5r) (a) for payment of the unpaid fine, sura@r receivesmoney with the order operates as a disgdar the per
costs,or fees. son’sliability to the defendant as to that portiohthe defendarg’

(4m) As provided in s767.75 (4) a child support withholding commissiongarnings, salaries, wages, benefits or other msmey
assignmentnder state law hgwriority over any assignment or affected.
orderunder sub(4). (9) No employer may use an assignment under(diilgb) as

(5) (@ 1. Upon entry of the assignment under gdp.(b), abasis for the denial of employmeota defendant, the dischar
unlessthe court finds that income withholding is likely to causef an employee or any disciplinary action against an employee.
the defendant irreparable harm, the court shall provide notice Afi employer who denies employment or disgearor disciplines
the assignment by regular mail to the last-known address of #meemployee in violation athis paragraph may be fined not more
personfrom whom the defendant receives or will receive monethan $500 and may be required to make full restitutiorihi
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aggrievedperson, including reinstatement and back fagstitu (3) All moneys collected from domestic abuse sugdsr
tion shall be in accordance with®/3.20 An aggrieved person shallbe deposited by the secretary of administration 20137
may apply tothe district attorney or to the department of work(1) (hh)and utilized in accordance with49.165

force development for enforcement of this paragraph. (4) A court maywaive part or all of the domestic abuse-sur
(i) 1. Inthis paragraph, “payroll period” has the meaning givehargeunder this section if it determines that the imposition of the
ins.71.63 (5) full surchage would have a negative impact on thiemder’s

2. If after an assignment is infeft the defendars’employer family.

changesdts payroll period, or the defendant changes employe(rz%*)i(sg)?flng%?% < 2121621?278339 é%j: 2227% égog 139171%5-12535;2851) 3?52%%21%2
andthe new employés payroll period is diérent from the former jgg5> 27201 343 353 1997 &, 2735, 143 1999 2.1505.672 1999 a. 1852001

employer’s payroll period, the clerk mayunless otherwise a.16; 2003 a. 33139, 225 326, 327 2007 a. 2097, 127.
orderedby a judge, amend the withholding assignment or order so
thatall of the following apply: 973.06 Costs, fees, and surcharges. (1) Except as pro
a. The withholding frequencyorresponds to the new payro”Vided in s.93.2Q thecosts,fees, and surchges taxable against
period. the defendant shall consist of the following items and no others:

b. The amounts to be withheld reflect thejustment to the (&) The necessary disbursemeaitsi fees of dicers allowed
withholding frequency by law and incurred in connection with the arrest, preliminary

() The clerkshall provide notice of the amended withholdingX@minationand trial of the defendant, including, in the discretion
assignmenbr order under pafi) by regular mail to the defen Of the court, the fees and disbursements of the agent appointed to
dant'semployer and to the defendant. returna defendant from another state or country

History: 1977 c. 291979 c. 34111; 1981 c. 2088, 352, 1983 a. 27535 1985 (am) Moneys expended by a law enforcement agency under all
a.36, 1987 a. 27339, 398 1989 a. 64107,359, 1991 a. 391993 a. 161995 a. 227 i itions:
438,448 1957 2. 327, 35, 148, 248 1998 29, 32, 2001 a. 1656, 105 2003 & 139 ©! the following conditions:
2005a. 25 149, 282, 433 2005 a. 443.265 2007 a. 2097. 1. The agency expended the moneys to purchasateolled
Sections973.05 (1), permitting a delay of 60 days for payment of a fine, anslibstancer controlled substance analog thats distributed in
973.07,providing commitment to jail for nonpayment, are constitutional since ﬂ\ﬂolation of ch.961
courtmay stay the sentence and put the defendant on probation. The buyrd®a of '

ing inability to pay is on the defendant. State exReHersen.\Blessingers6 Wis. 2. The moneys were expended in the course of an investiga
20286 201 N.W2d 778(1972). . T witn 0N that resulted in the defendatonviction.

Trial courts are encouraged to use the installment method when dealing with indi . .
gentdefendants; the installment period may exceed 60 dajlsv \8tate 84 Wis. 3. The moneys were used to obtain evidence of the defen

2d 397267 N.w2d 357(1978). » o __dant’sviolation of the law
After the defendant raised the issue of ability to pay a fine in a postconviction

motion,a hearing was necessaryatoid an unconstitutional application of the-stat 4. The agency has not previously been reimbursed or repaid

utes. The court should considek) the financial resources of the defendant and thfgr the expen mon th fendant.
burdenthat payment will impose; 2) the ability of the defendant to pay on an4nst};§) € expe ded mo eys by e defenda

mentbasis or on other conditions to be fixed by the couth@pxtent to which pay (ar) If thedefendant violated 847.017 the moneys expended

mentwill interfere with the ability of the defendant to make any ordered restituti a state or local government agency for the following activities
or reparation to the victim; and 4) whether there are particular reasons that make Qﬁ\{l : ; ;
appropriate as a deterrent or corrective measure. Skatechler 2003 WI App 245, % Eonnectlon with a threat under®l7.017 (2)

268Wis. 2d 192673 N.w2d 33502-1205 1. The response to the threat by egesicy medical persen
A court cannot impose probation or order a defendant to perform community ww@ as defined in €41.37 (1) (C.)

in lieu of imposing a statutorily required minimum jail sentente Atty. Gen. 41 ! | '

2. The an_aly5|_$)f any substance alleged to be a harmfut sub
973.055 Domestic abuse surcharges. (1) If a court stanceas defined in £947.017 (1)
imposesa sentence on an adult person or placeadult person 3. The medical treatmenf persons who are alleged to have
on probation, regardless of whether any fine is imposed, the cdugenexposed to an alleged harmful substance, as defined in s.
shallimpose a domestic abuse surgeaunder ct814 of $100for  947.017(1).

eachoffense if: (b) Fees and travel allowance of witnesses for the state at the
(a) 1. The court convicts the person of a violatib@ crime  preliminary examination and the trial.

gzplgcg(l)ec(jllrr]ni 994200210?4%25 29]?'09%?6 924205-084%423059%02-%% (c) Fees and disbursements allowed by the dowexpert wit

940.285 946 30 940 305 9-40 31 9-40 42 94-0 43 946 44 nesses.Section314.04 (2)shall not apply in criminal cases.

940'45 940 48 041 20'941 30 943 01 94é 01194:‘3 14 943‘15 _ (d) Fees andravel allowance of witnesses for the defense

946.49 947.01 947.0120r 947.01250r of a municipal ordinance curredby the county at the requesttbé defendant, at the pre

conforming to s. 940.201 941.2Q 941.3Q 943.01 943.011 minary hearing and the trial.

943.14 943.15 946.49 947.01, 947.0120r 947.0125 and (e) Attorney fees payable to the defense attorney by the county

ﬁ;the state.If the court determines at the time of sentencing that

2. The court finds that the conduct constituting the violatio, - S
undersubd.1. involved an act by the adult person against his e defendans financial circumstances are changed, the court

herspouse or former spouse, against an adult with whom the amﬁyadeSt the amount in accordance WitBEZ.O?I (1) (apnd(2).
personresides or formerly resided or against an adult with whom (9) An amount equal to 10% of any restitution ordered under

the adult person has created a child; or s.973.2Q payable to the county treasurer for use by the county
(b) The court convicts a person unde13.12 (8) (apr a cor (h) The cost of performance aftest under 968.38 if ordered
forming municipal ordinance. by the court. _ . .
(2) (a) If the surchage is imposed by a court of record, after (2) Thecourt may remit the taxable costs, in whole goant.
the court determines the amount due, the clerthefcourt shall (3) If the court orders payment of restitution, collection of

collectand transmit the amount to the county treasurer as providedtsshall be as provided underds.3.20
in 5.59.40 (2) (m) The county treasurer shall then make paymentHistory: Sup. Ct. Orde67 Ws. 2d 585784 (1975)1979 c. 3561981 c. 352

ini i i 1985a. 291987 a. 347398 403 1991 a. 39269, 1995 a. 2753, 448 1999 a. 58
to the secretary of administration as provided B9s25 (3) (f) 2. 60, 156 2003 &, 104133 2007 5. 84

(b) If the surchage is imposed by a municipal court, after a an accused who canceisury trial at the last moment to accept a plegainrisks
determinatiorby thecourt of the amount due, the court shall colbothtaxation of costs under s. 973.06 and assessment of jury fees under s. 814.51.
lect and transmit the amount to theasurer of the countgity, ~Statev. Foster100 Ws. 2d 103301 N.w2d 192(1981).

: court may not order reimbursement of a law enforcement agency for routine
town, or Vlllage' and that treasurer shall make payment to the S ‘estigativeactivities. State.\Peterson]63 Ws. 2d 800472 N.W2d 571(Ct. App.

retaryof administration as provided in@6.0114 (1) (bm) 1991).
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Contributionunder sub. (1) (e) toward a defendsutitorney fees payable by (a) All property real or personal, including monedirectly or

county may not be taxed in an order separate from the sentence.. Statet\168 ;. 4 : : feai
Wis. 2d 682 484 N.W2d 371(Ct. App. 1992). indirectly derived from or realized through the commission of any

Sub. (1) (c) does not limit recovery of expert witness fees to fees for coﬂime-
appointedwitnesses. State 8chmaling;198 Wis. 2d 757543 N.W2d 555(Ct. App. (b) im. Except as provided subd.2m, all vehicles, as

1995). definedin s.939.22 (44) which are used in any of tliellowing

A court was authorized to order that a defendant pay the cost of DNA testing ;
aprivate laboratory aa cost under this section. Stat@eiersdorf208 Ws. 2d 492 ~Ways!:

561 N.W.2d 749(Ct. App. 1997)95-1234
Expensesncurredby a sherff s department in transporting a witness from a-Flor a. To transport any property or weapon used or to be used or

ida corrections facility to testify at the defendaritial were chaeable to the defend  r€Ceivedin the commission of any felony
antunder s. 973.06 (1) (a). StateBender213 Wis. 2d 338570 N.W2d 590(Ct. b. In the commission of a crime undef46.70Q
App. 1997),97-1095 : >0 T HTEEESh.
For costs to be imposed under sub. (1) (am), all the listed conditions nmastbe c. In the commission of a crime in violation of%14.3Q
Statev. Neave220 Ws. 2d 786585 N.W2d 169(Ct. App. 1998)97-3486 944.31,944.32 944.330r 944.34
A crime prevention granization under sub. (1) (f) is armganization designed to L. . .
encouragehe public to report incidences of crime to law enforcement agencies and d. In the commission of a crime relating to a sulgadcul
to assist those agencies in apprehending criminals. It does not include law-enf i i i 14.47
mentagencies. State Bizzle,222 Ws. 2d 100585 N.W2d 899(Ct. App. 1998), “gPal resource in violation of 84.47 L.
97-2616 e. To cause mor¢han $2,500 worth of criminal damage to

Sub.(1) (c) authorized the taxation of the costs of an experedical examination cemeteryproperty in violation of s943.01 (2) (djor 943.012
whenthe development of that evidence was used in the prosecution of the defendant . .
althoughthe examination was ndbne in contemplation of trial and the experewit 1. In the commission of a crime undeB43.12 (8)813.122

nessdid not testify State vRohe230 Ws. 2d 294602 N.W2d 125(Ct. App. 1999), (11), 813.123 (10)813.125 (7)813.128 (2)or 940.32
99-0233

“Disbursementsand fees” are given the same meaning in sub(ajlnd (c). g. In the commission of a crime unde®g3.75 (2)or (2m).

Whet_henh"e expenses associated with orders to produce a defendant are taxable “fees)m 5. N vehicle used by any person as a comeaoner
of officers” under sub. (1ja) depends upon whether they are ordinarilygéthito . . . Y N
andpayable by another or are merely internal operating expenses of a govemmdRghetransaction of business as a common carrier is subject to for

unit. State vDismuke, 2001 WI 75244 Ws. 2d 457628 N.W2d 79199-1734  feiture under ss973.075to 973.077unless it appears that the

Thetrial court has inherent authority to assess theafastpaneling a jury against i i
aparty The purpose of imposing jury costs is to deter disruptive practices that cgrwneror other person in chge of the vehicle had knowledge of

tributeto ineficiency in thecourt system. The trial court is not limited to imposingO! consented to the commission of the crime.

costson parties, but may sanction an attorney whose conduct negligently disrupts the N vehicle is subject téorfeiture under ss973.075to0
court's orderly administration of justice. O’Neil Wlonroe County Circuit Court, . L. . :

2003WI App 149,266 Ws. 2d 155667 N.W2d 774 02-2866 973.077by reason of any act or omission established by the owner

Whena defendant agrees to reimburse the county for the attorney fees of stargbghe vehicle to have been committed or omitted without his or
counselor the circuit court informs the defendant of his or her potential liability f
thefees and standby counsel functions as traditional defense counsel, ss. 973.8%?{)kn0W|edg_e or Consem'_ .
(e) and 973.09 (1g) give a circuit court thethority to impose the attorney fees of ~ ¢. If forfeiture of a vehicle encumbered by a bona fide per

standbycounsel as a condition of probation. If a defendaes not agree to reim fectedsecurity interest occurs, the holder of the security interest
bursethe county or is not informed of the potential obligation to pay the fees @ '

standbycounsel, payment of attorney fees may not be a condition of probatiter, S all be paid from the proceeds of the forfeiture if '.[he. security
5.973.06 (1) (e). When standby counsel acts primarily for the benefit of the coimterestwas perfected prior to the date of the commission of the
ratherthan as defense counsel, attorney fees for standby counsel are inappropgiene which forms the basis for the forfeiture and he or she neither

Statev. Campbell, 2006 WI 9294 Ws. 2d 100718 N.W2d 649 04-0803 hadk led f ted to th t T
Theobligation of a defendant under this section is not digeladte in bankruptcy adknowledge of nor consented to the act or omission.

Matterof Zarzynski,771 F2d 304(1985). (bg) Any propertyusedor to be used in the commission of a
Rightto counsel; repayment of cost of court-appoirteansel as a condition of ¢rime under s943.75 (2)or (2m), but if the property i€ncum
probation. 56 MLR 551. beredby a bona fide perfected security interest that was perfected
973.07 Failure to pay fine, fees, surcharges, or costs beforethe dateof the commission of the current violation and the
or to comply with certain community  service work. If the holderof the security interest neither had knowledge of nof con

- ; sentedo the commission of that violation, the holder of the secu
gg(tabglilcjlsoiocscgrsﬁ;?friiyaggrs;émwﬂ%%%?g{; ?sl)ii ﬁgi rity interest shall be paid from the proceeds of the forfeiture.
completedasrequired by the sentence, the defendant may be com (bj) Any property used or to be used in the commission of a
mittedto the county jail until théine, costs, fees, and surches Crimeunder s943.74 but if the property is encumbered by a bona
arepaid or dischayed,or the community service work under sfide perfected security interest that was perfected before the date
943.017(3) is completed, for a period fixed by the court not t8f the commission of theurrent violation and the holder of the
exceeds months. securityinterest neithehad knowledge of nor consented to the

History: 1977 c. 291979 c. 34111 1981 c. 201983 a. 271985 a. 361987 a. COMMission of that violation, the holder of the security interest
27,339 1989 a. 641991 a. 391993a.16; 1995 a. 241997 a. 271999 a. 92001  shallbe paid from the proceeds of the forfeiture.

a.16,2003 a. 139 . . .
Sections973.05 (1), permitting a delay of 60 days for payment of a fine, and s. (bm) Any property used in the commission of a crime under

973.07,allowing commitment to jail for nonpayment, are constitutional since te.813.12 (8)813.122 (1),813.123 (10)813.125 (7)813.128 (2)
courtmay stay the sentence and put defendant on probation. The burden of progn®40.32 but if the property is encumbered &ybonafide per

inability to pay is on the defendant. State ex rel. Pederdessinger56 Wis. 2d P
286,201 N-W2d 778(1972). fected security interest that was perfedbefore the date of the

Whena fine and payment schedule are reasonably suited téemdefs means, COMMissionof the current violation and the holder of the security
the offender carries a heavy burden of showing inability to Msff v. State84 Wis.  interestneither had knowledge @ior consented to the commis
2d§97v 2?‘17 N-Yl\lfzg 35;(19781; b e 10 another & o sion of that violation, the holder of the security interest shall be

ommitmentunder this section may be consecutive to another term of Incarce; H H
tion. State vWWay, 113 Wis. 2d 82334 N.W2d 918(Ct. App. 1983). Paid from the proceeds of the forfeiture. .
The6- month limit on commitments under this section is the aggregate amount of (C) All remote sensing equipment, navigational devices, sur

time a defendant may be jailed for nonpayment fofie@ State vSchumanl73 Ws. i i i
20743 496 NW2d 684(Ct. App. 1993). veygqutlr;])ment and _scuté;i gear anld tz.;mytother %qumenli or ?ewce
Incarceratioras a means of collecting a fine is limited to 6 months by this sectiddS€CIN (€ COMMISSION G Crime relating to a su nged cultura

It was error for a court to make payment of an old, unpaid fine a condition of probati@sourcan violation of s.44.47

for a new conviction when violation of probation exposed the defendant to inearcera : ;

tion of morethan 6 months. State @akley 2000 WI 37,234 Ws. 2d 528 609 (d) Atank vessel that violates299.62 (2)that is owned by
N.W.2d 786 98-1099 aperson who, within 5 years before the commission of the current

In the case of an order for commitment for failure to pay attorney fees, interdexsjplation. was previously convicted of violating299.62 (2) but
be constitutional this section must require a finding of ability to pay prior to any co ! . N .
mitment. The defendant must be given notice and an opportunity to be heard. éﬁa@e tank vessel is encumbered by a bona fide perfected security

v. Helsper 2006 WI App 243297 Ws. 2d 377724 N.W2d 414 06-0835 interestthat was perfected before the date of the commission of the

currentviolation and the holder of the security interest neither had
973.075 Forfeiture of property derived from crime and knowledgeof nor consented to the commission of that violation,
certain vehicles. (1) The following are subject to seizure andhe holder of the security interest shall be paain the proceeds
forfeiture under ss973.075t0 973.077 of the forfeiture.
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(e) Any recording, as defined in%43.206 (5)created, adver If the right to possession is proved to the cewsdtisfaction, it
tised, offered for sale or rent, sold, rented, transported or pashall order the property returned if:
sessedn violation of ss943.207to 943.209r s.943.49and any (a) The property is not needed as evidencé oeeded, satis
electronic,mechanical or other device for making a recording @#ctory arrangements can be made for its return for subsequent use
for manufacturing, reproducing, packaging or assembting asevidence; or
recordingthat was used tfacilitate a violation of s943.207to ; ; ioh it mi ;
943.2090r s.943.49 regardless of the knowledge or intent of theor(ntgle?éldp.)roceedlngs in which it might be required have been
personfrom whom the recording or device is seized. If a device (5m) (a) In this subsection:
subjectto forfeiture under this paragraph is encumberedtyna ; . . -
fide perfected security interest that was perfected before the datel- ‘Forfeiture action deadline” means the 30th day after the
of the commission of theurrent violation and the holder of theS€izureof the property orif the property was seized asesult of
securityinterest neithehad knowledge of nor consented to th& criminal conviction, the 30th day after the date of the conviction.
commission of that violation, the holder of the security interest 2. “Prosecutor” means theistrict attorney grin counties
shallbe paid from the proceeds of the forfeiture. havinga population of 500,000 or more, the district attorney or the

(2) A law enforcement Giter may seizeproperty subject to corporationcounsel. o
this section upon process issued by any court of record having 3. “Victim” means the owneas defined in ©43.206 (2)of
jurisdiction over the property Except for vehicles used the thesounds in a recordirdescribed in sulfl) (e)or, if the record
commissionof a crime in violation of 944.3Q 944.31 944.32  ing is seized irconnection with an investigation or prosecution of
944.330r944.34 seizure without process may be made under afyiolation of 5.943.208 the performance owner
of the following circumstances: (b) If a recording involved in a violation of s843.207to

(a) The seizure is incident to an arrest or a search under a se8fch209is forfeited, the shefibf the county in which the record
warrantor an inspectiorunder any administrative or specialing was seized shall destroy it after the completion of all preceed

inspectionwarrant. ingsin which the recording might be required as evidence.
(b) The property subject to seizure has been the subject of (€) If, by the forfeiture action deadline, a summons, complaint
prior judgment in favor of the state. and affidavit have not been filed under $73.076 (2) (awith

- ; pecto property seized under syh) (e) the prosecutor shall
(c) The oficer has probable cause to believe that the propef} tify the victim, ifknown, by certified mail no later than 7 days

is a vehicle which was used t@nsport any property or weapon, tion deadline unless one of the following applies:

usedor to be used or received in the commission offatgny; o

which was used in the commission of a crime relating to a sup L+ A court has entered an order prohibiting the return of the
mergedcultural resource in violation of 44.47 or which was PrOPErtyor requiring it to be conveyed to another person.
usedto cause more than $2,500 worth of criminal damage te cem 2. Theproperty is needed as evidence in a criminal proceed
eteryproperty in violation of s943.01 (2) (d)r 943.012 ing and is likely to be unavailable for use as evidencetifrned

(3) If there is a seizurender sub(2) or 5.342.30 (4) (a)pro- ' the person from whom it was seized. _
ceedingsunder s973.076shall be instituted. Propergeized _(6) Section$973.075t0973.077do not apply to crimes com
underthis section or $842.30 (4) (a)s not subjecto replevin, but m:-trtetd U_”ldggrl Ch296'61]S-985 U5 1687 o, ABL950 4. 2641665a. 6216
is deemed to be in the custody of the shefithe county in which , g5O; o a.C2'9o47 6 1007 a.%sgss B3 %551’ a6 S af‘-m%l_ S
theselzur_ewa_s ma(_je_SUbJeCt Only to th_e orders and deCfeeS of t ecritical inquiry under sub. (1) (b) is not whetlieg vehicle was used in a crime,
courthaving jurisdiction over the forfeiture proceedings. Whelutwhether property carried by the vehicle was used in a crime. S@te\971

propertyis seized under this sections.342.30 (4) (a)the person Oldsmobile Cutlassl59 Ws. 2d 718464 N.w2d 851(Ct. App. 1990).

i L Theforfeiture of amotor vehicle under sub. (1) (b) did not violate the constitutional
se|2|ngthe property may do any of the foIIowmg. guaranteeagainst excessive punishment. Statdammad212 Ws. 2d 343569

(a) Place the property under seal. N.W.2d 68 (Ct. App. 1997)95-2669 ) )
. . Ownership under sub. (1) 2. is not controlled by legal title, but will be found
(b) Remove the property to a place designated by it. basedon consideration of possession, title, control, and financial stake. State v

i i i i i irch, 222 Ws. 2d 598587 N.W2d 919(Ct. App. 1998)98-0582
(C) Reqwre the shefibf the county in which the seizure WasK.A punitive forfeitureviolates the prohibition against excessive fines in the U.S.

madeto take custody of the property and remove it to an appropbnstitutionit it is grossly disproportional to the gravity of the defendaafense.

atelocation for disposition in accordance with law vvdhethéeraS ftortfeiturBe is Jayo%xgﬁsl %thezgggigéu% fing(ijs a Jg%t% aﬁp\;\?géiaztg{ con
. . siaered. ate v boyd, S. .
(4) When property is forfeited under €53.075t0973.077  99-2633 v PP

the agency seizing the property may sell the properay is not
requiredby law to be destroyed or transferred to another ageney3.076 Forfeiture proceedings. (1) TYPE OF ACTION;
The agency may retain any vehicle foffiofal use or sell the wHERE BROUGHT. In anaction brought to cause the forfeiture of
vehicle. The agency seizing the property may deduct 50% of thay propertyspecified in s342.30 (4) (ajpr s.973.075 (1) the
amountreceived for administrative expens#sseizure, mainte courtmay render a judgment in rem or against a party perspnally
nanceof custody advertising and court costs and the costs of both. The circuit court for the county in which the property was
investigationand prosecutioreasonably incurred. The remain seizedshall have jurisdictiomver any proceedings regarding the
dershall be deposited in the school fund as the proceeds of the fwopertywhen the action is commenced in state court. Any-prop
feiture. If the property forfeited under s373.075t0 973.077is  erty seized may be the subject of a federal forfeiture action.
money,all the money shall be deposited in the school fund. (2) ComMENCEMENT. (a) The district attorney of the county
(5) All forfeitures under s873.075t0973.077shall be made within which the property was seized or in which the defendant is
with due provision for the rights of innocent persons under sulmnvictedshall commence the forfeiture actiaithin 30 days
(2) (b) 2m, (bg), (bm), (d) and(e). Except as provided isub. afterthe seizure of the property or the date of conviction, which
(5m), any property seized but not forfeited shall be returned to @seris earlier except that the defendant may request that the for
rightful owner Any person claiming the right to possession dkiture proceedings be adjourned until after adjudication of any
propertyseized may apply for its return to the circuit court for thehargeconcerning a crime whiclwas the basis for the seizure of
countyin which the propertyas seized. The court shall ordethe property The request shall be granted. The forfeiture action
suchnotice as it deems adequate to be given the district attorsénallbe commenced by filing a summonsmplaint and &idavit
andall persons who have or may have an intdrestite property of the person who seized the property with the clerk of circuit
andshall hold a hearing to hear all claims to its true ownershimurt, provided service of authenticated copies of those papers is
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madein accordance with cl801 within 90 days after filing upon  (3) Thetranscriptof all other testimony and proceedings upon
the person fromwhom the property was seized and upon any parderof a court shall be delivered to a prisoner within 120 days of
sonknown to have a bona fide perfected security interest in this or her request.

property. (4) Thetranscriptof all other testimony and proceedings upon
(b) Upon service of an answehe action shall be set for hear orderof a court shall be delivered to the department within 120
ing within 60 days of the service of the answer but may be contiaysof its request.

uedfor cause or upon stipulation of the parties. (5) Theclerk of court shall file or deliver a transcript under
(c) Incounties having a population of 500,000 or more, the disub.(2), (3) or (4).

trict attorney or the corporation counsel may proceed under paristory: 1971 c. 298.26 (1) 1977c. 187 Sup. Ct. Orderef. 1-1-80;1979 c.
(). 221;1987 a. 398

d) If . d . £ f has b Fora court order te entered under sub. (3), at a minimum a requesting prisoner
__(d) If no answer is served or no issue of law or fact has b&gfktshow that he or she either never received, or was denied, accesetuésted
joined and the time for that service or joining issue has expiretbcuments.State vWilson, 170 Ws. 2d 720490 N.W2d 48(Ct. App. 1992).

or if any defendant fails to appear at trial after answering or joining
issue,the courtmay render a default judgment as provided in 873.09 Probation. (1) (a) Except as provided in pér) or
806.02 if probation is prohibited for a particularferfise by statute, if a
(3) BURDENOFPROOF. The state shall have the burden of sati$ersonis convicted of @rime, the court, by ordemay withhold
fying or convincing to a reasonable certainty by the greater weigghtencer impose sentence underd¥.3.15and stay its exeeu
of the credible evidence that the property is subject to forfeitden, and in either case place the person on probation to the-depart
unders.973.075t0 973.077 mentfor a stated period, stating in the order the reasons therefor
(4) ACTION AGAINST OTHER PROPERTYOF THE PERSON. The | hecourt may impose any conditions which appear to be reason
courtmay order the forfeiture of any other propatya defendant aPle and appropriatélheperiod of probation may be made eon
up to the value of property found by the court to be subject to féﬁcutlveto a sentence on a fiifent chage, whether imposed at

feiture under s973.075if the property subject to forfeiture meets€same time or previouslyf the court imposes a term of preba
any of the following conditions: tion under sub(2) (a) 1.or2. or(b) 2, it shall place its reasons for

doing so on the record.

d (b) If the court places the person on probation, the court shall

with a 3rd party orderthe person to pay restitution unde73.2Q unless the court
° L finds there is substantial reason not to order restitution as a condi

(c) Is beyond the jurisdiction of the court. _ _tion of probation. If the court does not require restitution to be

(d) Has been substantially diminished in value while not in thfid to a victim, the court shall state its reason on the record. If

(a) Cannot be located.
(b) Has been transferred conveyed to, sold to or deposite

actualphysical custody of the law enforcement agency the court does require restitution, it shall notify the departroént
(e) Has been commingled with other property that cannot hesticeof its decision if the victim may be eligible for compensa
divided without difficulty. tion under subchl. of ch. 949
History: 1981 c. 267Sup. Ct. Orderl20 Wis. 2d xiii (1984);1985 a. 2451989 (c) When a person is convicted of any crime which is punish

a.121; 1993 a. 92321, 491; 1997 a. 187 g .
Judicial Council Note, 1984:Sub. (2) (ahas been amended by allowing 60 days2ble by life imprisonment, the court shall not place the person on
afterthe action is commenced for service of the summons, complaint fedel/af probat|on_

on the defendants. The prior statute, requiring service withda@® after seizure . . .

of the propertywas an exception to the general rule of s. 801.02 (2), stats. [Re order(d) Ifa person is CQH\_/ICtGd of a_rfmse that provides a mgnda_

effectiveJan. 1, 1985] tory or presumptive minimum period of one year or less of impris
Section801.15 (2) governs extensions of time after the time for setting a hearj i

hasexpired. State vElliot, 203 Ws. 2d 95 551 N.W2d 850(Ct. App. 1996), gﬁtrrr]]ent,a court may place the é)_e_rson fon ptr)ob_atlonhundﬁ(a)ar

96-0012 | e court requires, as a con ition o pro ation, that the person

) Underi‘u)b. ) @), “adjudic%’[ign” occurs att) the moment oft a fimii_hguilts orb be confined under sulg4) for at least that mandatory or presump

innocenceby a circuit court and does not embrace an apgfeslconviction. Sub. i i i i ;

(2) (a) does not contemplate adjournment of forfeiture proceedings pending an ap§¥§dm'”'lm‘1m %enog‘ The2 person Ig e“grl]ble tO. edamf goofql time

of the underlying criminal conviction. StateGne 1997 Ford F-15@003 WI App ~ creditca cu ated under 802.43regar ing the period ot confine

128,265 Ws. 2d 264665 N.W2d 411, 02-2685 ment. This paragraph does not applyhe conviction is for any

o ) of the following:

973.077 Burden of proof, liabilities. — (1) Itis not neces 1. A violation under s346.63 (1)that subjects the person to

saryfor the state to negate any exempimorexception regarding 4 andatory minimum period of imprisonment unde4s.65(2)

any crime in any complaint, information, indictment or Othefam)z or3

pleadingor in any trial, hearing or other proceeding under o .
973.076 The burden of proof ainy exemption or exception is___2- A violation under s346.63 (2)or (6) thatsubjects the per
sonto a mandatory minimum period of imprisonment under s.

uponthe person claiming it. h S
. . 46.65(3m), if the person has a total of 3 or feveemvictions,
(2) In the absence of prottiat a person is the duly authorize : ;
holderof an appropriate federal registration or order formpt¥e uspenspnsr .revocatlons counted undeBsi?.SO? (2)
sonis presumed not to be the holder of the registration or form, 3- A violation under s346.63 (S)that subjects the person to

Theburden of proof is upon the person to rebut the presumpti%?&‘ﬂ?é’?}f trk?clen;;r:rusrcr)]npheansog tg{;m?%sgpfgvig: ggg\ﬁiﬁgn? sus
(3) No liability is imposed by s€973.075t0973.077upon any - ’ ; ’
authorizedlaw enforcement déiter or employee engaged in thePenstonsor revocaﬂon.s counted under343.307 (2) )
lawful performance of duties. (e) The court may impose a sentence und@vr3.032 stay its
History: 1981 c. 267 executionand place the person on probation. A court may net pro
vide that a condition of any probation involves participatiothi
973.08 Records accompanying prisoner . (1) Whenany intensivesanctions program.
defendants sentenced to the state prisons, a copy of the judgmen{1g) If the court places the person on probatioe,court may
of conviction and a copy of any order fagstitution under s. require,upon consideration of the factors specified i8%3.20
973.20shall be delivered by theffer executing the judgment to (13) (a) 2. to 5., that the probationer reimburse the county or the
thewarden or superintendent of the institution whenpitigoner  state,as applicable, for any costs for legal representation to the
is delivered. countyor the state for the defense of the case. In order to receive
(2) Thetranscript ofany portion of the proceedings relating tdhis reimbursement, the county or the state public defender shall
the prisonets sentencing shall be filed at the institution with?® provide a statement of its costs of legal representation to the
daysfrom the date sentence is imposed. defendangnd court within the time period set by the court.
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(2) The original term of probation shall be: 3. At a probation review hearing under suBd.the depart

(a) 1. Except as provided in suldt, for any of the following menthasthe burden of proving that the probationer owes unpaid
misdemeanorg)ot less than 6 months nor more than 2 years: feesunder s304.074and the amount of the unpal_d fees. If the

a. A misdemeanor thahe defendant committed while pos d€Partmenproves by a preponderance of the evidence that the
sessinga firearm. probationerwes unpaid fees under3€4.074 the court mayby

. . order,extend the period of probation for a stated period or modify
b. A misdemeanor that was an actdifmestic abuse, as " :
definedin .968.075 (1) (a) theterms and conditions of probation.

. 4. If the court does not extend or modify the termproba
¢. A misdemeanor under®20.225 (3mpr ch.948 tion under subd3., it shall issue a judgment for the unpaid fees and

d. A misdemeanor under 83.33 (4c)or (4p) (e) 30.681  directthe clerk of circuit court to file and enter the judgment in the
30.684(5), 350.101 350.104 (5) or 350.170r a misdemeanor judgmentand lien docket, without fee. If the court issues a4udg
unders.346.63to which s973.09 (1) (dppplies. mentfor the unpaid fees, the court shall senthsdepartment a

1m. Except as provided in sulf#, for Class Amisdemeanors written notification that a civil judgment has been issued for the
not covered by subd.., not lesshan 6 months nor more than onainpaidfees. Thgudgment has the same force arféifas judg

year. mentsentered under 806.10
1r. Except as provideith subd2., for misdemeanors notcov  (c) Any of the following may constitute cause for the extension
eredby subd.l. or 1m. not more than one year of probation:

2. If the probationeis convicted of not less than 2 nor more 1. The probationer has not made a good faitorefo dis
than4 misdemeanors at the same time, the maximum original tethargecourt—ordered payment obligations orgay fees owed
of probation may be increased by one ydathe probationer is unders.304.074
convictedof 5 or more misdemeanors at the same time, themaxi 2. The probationer is not presently ablertake required resti

mum original term of probation may be increased by 2 years. ytion payments and the probationer and the person to whom resti

(b) 1. Except as provided in suldd. for felonies, not less than tution is owed consent to the performamfeommunity service
oneyear nor more than either the maximum ternoaffinement work under sub(7m) in satisfaction of restitution ordered for that
in prison for the crime or 3 years, whichever is greater person for which an extended period of probation is required.

2. If the probationer is convicted of 2 more crimes, includ 3. The probationer stipulatés the extension of supervision
ing at least one felonyt the same time, the maximum originahnd the court finds that extension would serve the purposes for
term of probation may béncreased by one year for each felonwhich probation was imposed.

conviction. (4) (a) The court may also require as a condition of probation

(2m) If a court imposesi term of probation in excess of thethat the probationer be confined during such period of the term of
maximumauthorized by statute, the excess is void and the termppfbation as the court prescribes, but not to exceed onear
probationis valid only to the extent of thmaximum term autho court may grant the privilege of leaving the county jail, Huber
rized by statuteThe term is commuted without further proceedfacility, work camp, or tribal jail during the hours or periods of
ings. employmentor other activity undes.303.08 (1)while confined

(3) (a) Prior to the expiration of any probation period, thenderthis subsection. The court may specify the necessary and
court, for cause and by ordemay extend probation for a statedreasonabléhours or periodsluring which the probationer may
periodor modify the terms and conditions thereof. leavethejail, Huber facility work camp, or tribal jail or the court

(b) The department shall notify the sentencing court, any p&fay delegate that authority to the sHerifi those counties with
sonto whom unpaid restitution is owed and the district attornéyit @ Huber facility under 803.09 a work camp under 803.1Q
of the status of the ordered restitution payments unpaid at leasP9@" agreement under302.445 the probationer shall be con
daysbefore the probation expiration date. If payment as orderfdeed in the county jail. In those counties with a Huber facility
hasnot been made, the court shall hold a probation review heartiflers.303.09 the sherifshall determine whether confinement
prior to the expiration date, unless the hearing/atuntarily —underthis subsection is to be in that facility or in the coyaty
waived by the probationer witthe knowledge that waiver may N those counties with a work camp unde8@3.1Q the sherif
resultin an extension of the probation period or in a revocation $falldetermine whether confinement is to be in the work camp or
probation. If the court doesiot extend probation, it shall issue dhecounty jail. The shefifmay transfer persons confined under
judgment for the unpaid restitution and direct the clerk of circiftis subsection between a Huber facility or a work camp and the
court to file and enter the judgment in the judgment and liggPuntyjail. In those counties withn agreement under302.445
docket, without fee, unless it finds that the victim has alreadji€ sherif shall determine whetherrson who is confined under
recovered a judgment against the probationer for the damafigsubsection but who is not subjéstan order under pgb) is
coveredby the restitution orderlf the court issues a judgment forf0 be confined in the tribal jail or the courjyl, unless otherwise
the unpaid restitution, theourt shall send to the person at his gprovidedunder the agreement. In those counties, the Sheaif
herlast—known address written notification that a civil judgmerfansferpersons confined under this subsectietween a tribal
hasbeen issuetbr the unpaid restitution. The judgment has thiil and a county jail, unless otherwise provided under the agree
sameforce and d&ct as judgments entered unde86.10 ment.

(bm) 1. At least 90 days before the expiration date of a proba (b) With the consent of the department and when recom
tioner’s period ofprobation, the department may notify the-serimendedn the presentence investigation, the court may order that
tencing court andthe district attorney that a probationer owe3 felony ofender subject to this subsection be confiimeal facit
unpaidfees to the department undeB84.074 ity located in the city of Milwaukee under3€1.130r301.16 (1q)

2. Upon receiving notice frorthe department under sutid, for the purpose of allowing thefehder tocomplete an alcohol
the court shall schedule a probation review hearing to be hagdother 9"“9 apuse tregtment p”?gfam- ) ) )
beforethe expiration date of the period jpfobation unless the  (¢) While subject to this subsection, the probationer is subject
probationereither pays the fees before eheduled hearing dateto s.303.08 (1) (3) to (6), (8) to (12), and(14) or to s.303.10Q
or voluntarily waives the hearing. A waiver of a probation revieWhicheveris applicable, to all theules of the facility to which the
hearing undethis subdivision shall include an acknowledgemeri2robationetis confined, and to the discipline of the department, if
by the probationer that waivenay result in an extension of theconfinedto a facility under pa(b), or the sherf
probationperiod, a modification of the terms and conditions of (4m) The department shalhform each probationer who is
probationor a revocation of probation. disqualifiedfrom voting undes.6.03 (1) (b)that he or she may
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not vote in any election until his or her civights are restored. = An order to pay restitution, in an amount to be determined atorized collec
Thedepartment shall use the form designed undz0k03 (3a) tion of funds from the defendant. ThiemeState 96 Ws. 2d 98291 N.w2d 474

. . y . 980).
to inform the probatloneand the prObatloner and a witness Sha(ﬁ Remandor resentencing was the proper procedure when the trial court improperly

signthe form. imposeda period of probation to run concurrently with a period of parole. State v
(5) When the period of probation for a probationer ha§vens:102 Ws. 2d 476307 N.W2d 178(1981).

. - . . Issuanceof a warrant during a probationary term tolls the running of the term. State
expired,the probationer shall be discad from probation and o Cox v DHSS.105 Ws. 2d 378314 N.W2d 148(Ct. App. 1981).

the department shall do all of the following: In setting restitution, the court must consider the probatienesources and future
(a) If the proba[ioner was p|aced on proba’[ion for a fe]onyolllty to pay State vPope 107 Ws. 2d 726321 N.W2d 359(Ct. App. 1982).
issuethe probationer one of the foIIowing: Therewas a denial of due process in revoking probation without notice of the total

. X i extentand nature of the alleged violations of probation. State ex rel. Thompson v
1. A certificate of dischge from probation for the felony for Riveland,109 Ws. 2d 580326 N.w2d 768(1982).
which he or she was placed on probatioraifthe time of dis Il?eimpofsitionotf,a senten((:je after aldefgngar:jt harlJtIJ been pléalce? on probation, absent
i i i violation of a probation condition, violated the double jeopardy clause. Stagan,
charge the probationer is on probation or parole for anotbler ey 3%1330 N.W2d 630(Ct App. 1983). Jeopardy
ony. Thecourt erred in imposing consecutive terms of probation. Increased punishment
2. A certificateof final dischage if, at the time of dischge, onresentencing did not violate double jeopardy protections. Staierge117 Wis.

the probationer is not on probation or parole for another felorg#83 903%2‘-]‘9’82&:27'3&%- 1/2%%)1983). See also StatéSereaux114 Ws. 2d 1.0,
A certificate of final dISChge under this subdivision shall list the Whenprobation was conditioned on thefendang voluntary commitment to a

C!V" rjghts Wh.iCh have been restored to the prObation?r and th&talhospital, but the hospital refused admittarice,court properly modified the
civil rights which have not been restored to the probationer original sentence by imposing a new sentence of 3 years’ imprisonment. Double
. . . jeopardywas not violated. State 8epulvedal20 Ws. 2d 231353 N.W2d 790
(b) If the probationewas placed on probation for a misde ;gg4)
meanor_,notlfy the probationer that his or her periodpabbation A court may not assetise cost of a special prosecutor as a condition of probation.
hasexpired. Statev. Amato,126 Ws. 2d 212376 N.W2d 75(Ct. App. 1985).
(C) In all cases, notify the court that placed the probationer orf: court may order a defendant to reimburse the police for funds used for a drug

h . ' . hasethatresulted in th iction. State@onnelly 143 Ws. 2d 500421
probationthat the period of probation has expired. F[\)]l:l\lﬁ_zzsgsg?(éis,:p; 1'888;3_ conviction. Staleonnelly ° 0

(7m) (a) Exceptas provided in 943.017 (3)the court may A lack of counsel a probation revocation hearing does not deny the probationer
i it i i onstitutionakights if the probationer does not face the loss of libeState vHard
U oo oot e oDt o ki 205 32 A e A 1o
ty p g Yy p Sub.(1) (b) does not restrict a cosruthority to condition probation on any+ea

tableorganization. The number of hours of work required may Ng§nableand appropriate requirement under sub. (1) (a). Stéteyn,155 Ws. 2d
exceedwhat would be reasonable considering the seriousnes$if 456 N.w2d 157(1990).

the offense and any otherfefise which is read into the recad Sub.(3) (a) authorizes eourt to modify all conditions of probation established for
thetime of conviction. An order may only app|y if agreed to bgspecific probationeincluding thosémposed by the corrections department. State

. o xrel. Taylor v Linse,161 Wis. 2d 719469 N.W2d 201(Ct. App. 1991).
the probationer and the ganization or agencyThe court shall A plea agreemerib amend a judgment of conviction upon successful completion

ensurethat the probationer is providedwritten statement of the of probation is not authorized by statute. Statéayes167 Ws. 2d 423481 N.w2d
termsof the community service order and that the community sé9(Ct. App. 1992).

vice order is monitoredIf the court requires the conditions pro . Probationerst a hearing to modify probation_amtitled: 1)‘to notice of the hear
ided in thi b ti d suB). th bati d th ing and the reasons for the requested change;l®) present; 3) to cross—examine
vided in this subsection and si#), the probationer reduces thenqpresent witnesses; 4) to have conditions modified based on dofeestation;

periodof confinemenunder sub(4) at a rate of one day for eachands5) to counsel, if jaitonfinement is possible. StateHayes173 Ws. 2d 439

3 days of work performed. A day of work equals 8 hours of woAQ6N.W.2d 645(Ct. App. 1992).
performed Requiringa convicted defendant to deposit money for possible future counselling
’ L . . . costsof victims was impermissible. StateHandley173 Ws. 2d 838496 N.w2d
(b) Any omanization or agency actirig good faith to which 725(ct. App. 1993).

aprobationer is assigned pursuant to an order under this subserequiringa defendant convicted of sexual assault to pay a victiosts of tuition

i i i ivil liabhility i 0 attend another school to avoid harassment that arose after the assault was a reason
tion has Imml.mlty from z.iny CIVI.' |Iab|||ty In excess of $25’000 fof’:lblecondition of probation State vBrown,174 Ws. 2d 550497 N.W2d 463(Ct.
actsor omissions by or impacting on the probationer App. 1093).
History: 1971 c. 2981979 c. 19, 189 238 355 356 1981 c. 5088, 326,352, A condition of probation not related to the underlying convictiohrelated to
391 1983 a. 27104, 254, 346 519, 538 1985 a. 1501987 a. 347398 403 412, prior convictions was reasonable and appropriate. Stééler, 175 Ws. 2d 204
1989a. 31121, 188 1991 a. 391993 a. 48486 1995 a. 24224 281, 1997 2. 27 |\ w24 (Ct. App. 1993).

;1.1‘2!2_18194%9231? 2%%% g?’;gsi_zoma' 16104,109.2003 a. 33121,139, 141, 2005 The notification provisions of sub. (3) apply onlytime case of probation extension

Judicial Council Note, 1981A cross-reference to s. 973.15 has been insterted Proceedingsnot revocations. Bartus BHSS,176 Ws. 2d 1063501 N.w2d 419
clarify that the provisions of that statute govern the imposition of sentence e . . . .
thoughthe court stays execution of the sentence under this statute. [Bill 341-A] _Sub.(2) (a) applies to probation for misdemeanors and sub. (2) (b) to felonies; sub.

Judicial Council Note, 1987:Sub. (1g) is amended to require the court to considé?) (b) 2. does not authorize increasing probation for a misdemeanor if the defendant
the defendant ability to pay when ordering reimbursement of the costs of legal reﬁ convicted of a felony at the same time. StatReagles177 Ws. 2d 168501
resentation. \W.2d 861 (Ct. App. 1993).

Sub.(3) (c) specifies grounds for extending probation. The availability of a civil A forced confession asandition of probation does not violate the right against
judgmentfor unpaid restitution enforceable by the victim under s. 973.20 (1), statself-incrimination. The constitution protects against tie of confessions in subse
substantiallyreduces the necessity of extending probation solely for the purposegoentcriminal prosecutions, but does not protect against the use of such statements
enforcing court-ordered payments, a practice of questionable césttieéness. in a revocation proceeding. StateDarrizales191Wis. 2d 85528 N.W2d 29(Ct.
Seelegislative audit bureau report No. 85-10, April 15, 1985, at 17-18. Probatigpp. 1995).
may, howevey be extended upon stipulation of the defendant, to enforce communitipile time served due to an indigeninability to post bail prior to trial must be
servicein satisfaction of restitution, or when the probationer has not made a gqQggitedas time served on a prison sentence imposed, a court need not credit that time
faith effort to make restitution or other payments. Huggefitate 83 Wis. 2d 790 againsprobationary confinement. Statefwila, 192 Ws. 2d 870532 N.w2d 423
803(1978). [87 Act 398] (Ct App. 1995).

The terminology of work—release under sub. (4) lifierlaw privileges under A jail term probationer eligible for good time credit under sub. (1) (d) may not be

s.56.08 [now s. 303.08] cannot beed interchangeably without the danger of a f prie ; ; L -
inappropriatesentence. Mgling v. State73 Ws. 2d438 243 N.W2d 420(1976). ?oenmlegéh\?ugoiﬂgﬁggﬂ'wg dggfg(gTiS?) alsgggwo'gig State.McClin

Claimsof credit for pretrial or preconviction incarceration mayniede only as - : - ; ’ L . "
to sentences imposed, and not to periodsbafinementiuring nonworking hours A trial courtin exercising sentencing discretion is not prohibited from entertaining
imposed as a condition of probation under sub. (4). Full confinement for one yggsg:ﬂgrgg'ss%%%#?é‘s ?oasiggotr)g 31??)253555 ?uctirtchue n{gtﬁ?glsse;f)stlﬁgniic;’ir:/?gual
asa condition of probation is not authorized under sub. (4). St@®udemans?3
Wis. 2d 514 243 ',J\].WZd 220(1976). @ 4 offender. State vOgden,199 Ws. 2d 566544 N.W2d 574(1996),94-1485

A probation condition that the probationer not contact her codefendant fiance wa@ court was authorized to order a defendamagthe cost of DNA testing by a
apermissible infringement of her constitutional rights becausecthdition was rea  Privatelaboratory as a condition of probation. StatBeiersdorf208 Ws. 2d 492
sonablyrelated to rehabilitation and was not overly broad. Edwargitate74 Wis.  561N.W.2d 749(Ct. App. 1997)95-1234
2d 79,246 N.w2d 109(1976). A condition of probation placed on a sexeoider that he not engagedrsexual

Failureto make restitution is not cause for extending probation under sub. (3) if tiedationshipwithout first discussing it with his agent and obtaining his agent’
probationerdemonstrates good faithfeft to pay but lacks the capacity to do so-dur approvaldid not unreasonabhestrict the probationts constitutional rights of pri
Ing probation. Huggett.\State 83 Wis. 2d 790266 N.W2d 403(1978). vacy. Krebs v Schwartz212 Ws. 2d 127568 N.W2d 26(Ct. App. 1997)96-2596
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An unfulfilled condition of probation does not automatic&itend the probation if so the state would amend the ¢j&ato a lesser féfinse and the sentencing would
period;an extension must be obtained. If the probation has not been staytbd angroceedaccordinglywas not invalid undddayes The concerns ¢dhe Haye<ourt
probationperiod has been served, the probatigsentitled to dischge even in the regardingthe limitations of the probation statute and the trial colatk of authority
faceof an unfulfilled condition of probation; at that point the trial court loses jurisdido amend a judgment after completion of a sentence were not implicated. . State v
tion. State vStefanovic215 Ws. 2d 310572 N.W2d 140(Ct. App. 1997)97-1791  Cash,2004 WI App 63271 Wis. 2d 451677 N.W2d 709 03-1614

A conviction following anAlford pleaof no contest under which the defendant = A court cannot avoid the holding 8thellby modifying the conditions of proba
doesnot admit guilt, does not prevent imposing as a condition of probation that fi@n to order the probationer to refuse home monitoring. St&alecke, 2005 WI
defendantomplete a treatment program that requires acknowledggpgnsibility ~ App 172,285 Wis. 2d 691702 N.W2d 392 04-0779 )
for the crime that resulted in the conviction. The imposition of the condition does noff his section provides no authority for issuing orders to coshgyifs to transfer
violatethe defendarg’ due process rightsState ex rel. \afren v Schwarz219 Wis.  prisonersrom one county jail to anothefState vGalecke, 2005 WI App 17285
2d 615 579 N.W2d 698(1998),96-2441 Wis. 2d_691 702 N.w2d 392285 Wis. 2d 691702 N.V_\IZd 39204-0779

Whena court orders probation under sub. (1) (d), it lacks authority to order moni Convictedat the same time undsub. (2) (a) or (b) is not the same as sentenced
toredhome detention in lieu of confinement under sub. (4). St&astman220 atthe same time. Because the defendant, although sentenced in separsuppbitd
Wis. 2d 330582 N.W2d 749(Ct. App. 1998)97-2173 anddrug cases at a single hearing, wasawntvicted at the same time within the

The 90-day notice requirement in sub. (3) (b) is directant mandatory The ~ meaningof the statute, and therefore not serving a single probationary term, the trial
extensiorof probation for the sole purposeaufiiecting a debt, when the record eon court had the statutory authority to order consecyéréods of conditional jail time
tainedsubstantial reasons nimtextend, was an abuse of discretion. Sta@son, exceedingne year irtotal. State vJohnson, 2005 WI App 20287 Ws. 2d 313
222 Wis. 2d 283588 N.W2d 256(Ct. App. 1998)98-0201 704 N.W2d 31804-2176 ] ) )

Sub. (3) (a)allows circuit courts to modify conditions of probation at any time Sub.(2) plainly and unambiguously provides that the maximum term of probation
beforethe period ofrobation expires, even before the period of probation beginis.dependentipon the maximum term of confinement for the crime committed and
Statev. Gray 225 Ws. 2d 39590 N.W2d 918(1999),96-3363 notthe maximum term of imprisonment. The maximum terprobation for Class

The court has broad discretion to fashion appropriate conditions of probationBrio H felonies equals the maximum initial term of confinement for those crimes.
eachindividual case. The validity of conditions of probatéoe tested by how well Statev. Stewart, 2006 WI App 6291 Ws. 2d 480713 N.W2d 165 05-0979
they serve the goals of rehabilitation and protection of the public. Statmunetto, Conditionsof probation may impinge upamnstitutional rights as long as they are
2000WI App 17,232 Wis. 2d 315606 N.W2d 275 99-0486 notoverly broad and are reasonably related to the peregimabilitation. Geographi

A probationer has the right to refuse probation not only whefiisigranted but ~ cal limitations, while restricting a defendasitights to travel and associate, are not
atany time while serving it. State McCready 2000 WI App 68234 Wis. 2d 110, perse unconstitutional. Each case must be analyzed on its facts to detenetiner
608N.W.2d 762 99-1822 the geographic restriction is narrowly drawn. Stat8tewart2006 WI App 67291

The trial court exceeded its authority in authorizing a probation agent to deciés. 2d 48Q 713 N.W2d 165 05-0979 o ]
whetherto require the defendant to serve three months in jail that the court ordered civil settlement agreement can have rfeafupona restitution order while the
asa part of probation and then stayed. StaFeearing, 2000 WI App 22239 Ws.  defendants on probation unless the circuit court first finds that continued enforce
2d 105 619 N.w2d 115, 99-2849 mentof the restitution order would result in a double recoferyhe victim. After

Generallyneither probation or imprisonment as a condition of probation is eonsid defendant is released from probation and amyaid restitution becomes a civil
eredto be a sentence. As such a person confined as a condition of prehatiot  judgment, howevera settlement agreement between the victim and the defendant
earngood time. State. Fearing, 2000 WI App 22239 Ws. 2d 105619 N.w2d  may preclude the victim from enforcing the judgment. HunYhazny, 2006 WI 87,

115 99-2849 293 Wis. 2d 169716 N.W2d 807 04-0036

Corroboratiorof a confession is not required for the confession to be ushd as  Whena defendant agrees to reimburse the county for the attorney fees of standby
basisof a revocation of probation. The appropriate fimsadmission of the confes ~ counselor the circuit court informs the defendant of his or her potential liability for
sionis that it must carry sfi€ient indicia of reliability that the fact finder can rely thefees and standby counsel functions as traditional defense counsel, ss. 973.06 (1)
uponto support the conclusion that revocation is appropriate and neceStateyex  (€) and 973.09 (1g) give a circuit court thethority to impose the attorney fees of
rel. Washingtorv. Schwarz, 2000 WI App 23239 Ws. 2d 443620 N.W2d 414  standbycounsel as a condition of probation. If a defendaets not agree to reim
00-0004 bursethe county or is not informed of the potential obligation to pay the fees of

Sentencing defendant to consecutive terms of probation is not authorized. Stgi@ndbycounsel, payment of attorney fees may not be a condition of prohatiter,

v. Schwebke, 2001 WI App 9242 Ws. 2d 585 627 N.W2d 213 99-3204  S-973.06 (1) (). When standby counsel acts primarily for the benefit of the court
Affirmed onother grounds, 2002 W1 5853 Wis. 2d 1 644 N.W2d 666 99-3204 ratherthan as defense counsel, attorney fees for standby counsel are inappropriate.

Thereis no statutorauthority to orderas a condition of probation, payment of res Statev. Campbell, 2006 W1 9994 Ws. 2d 100718 N.W2d 649 04-0803
titution obligations in‘a separate criminal case. Stafenpen, 2001 Wi App 273, Whena defendanhas served jail time as a condition of probation and his or her
248 Ws. 2d 951637 N.W2d 481 01-0182 probationis later revoked and the defendant commences serving an imposed and

Probationis permitted under sub. ({))) for 4th and subsequent OWI violations Stayedsentence, theéefendant is entitled to sentence credit for days spent in custody
as long aghe probation requires confinement for at least the mandatory minimuile in conditional jail time status, even if thatstody is concurrent with service
time period under s. 346.65. StatéSekola, 2001 WI App 29249 Wis. 2d 276638 Of an unrelated prison sentence. Statéamick, 2007 WI App 30299 Wis. 2d 456
N.W.2d 903 01-1044 728N.W.2d 365 06—0849

Revocatiorhearing examiners must specifically find that good cause exists for notSub.(2) applies to all sentences pronounced at the same time, whether grouped
allowing confrontation of adverse witnesses, but failure to do so does not requitgetherbecause they are related or because of convenience.. Stalbaumg3
automaticreversal. Good cause should generally be baged a balancing of the F.3d 537(1995).
need of the probationer in cross—examining the witness and the interest of the state
in denying confrontation, including considerationtioé reliability of the evidence i ;
andthedifficulty, expense, or other barriers to obtaining live testim@tate ex rel. 973.10 C_:c_)ntrol and . supervision of probatlon_ers.
Simpsonv. Schwarz, 2002 W1 App 250Wis. 2d 214640 N.w2d 52701-0008 (1) Imposition of probation shall have thefeft of placing the

Theright against self-incrimination survives conviction aedhains active while  defendanin the custody of the department sihll subject the

adirect appeal is pending. A probationer may be compelled to answer self-incri s
natingquestions from a probation or parole agent, diesuévocation forefusing tefendanto the controbf the department under conditions set by

to do so, only if there is a grant of immunity rendering the testimony inadmissibletihe court and rules and regulations establistyethe department

a criminal prosecutionState ex rel. 8te v Schwarz, 2002 WI 12257 Wis. 2d 40 isj i

S5AN 26 435 001635 for th((je f;perwslc_)n of probationers, parolees and persons on
When a statutory definition is available that provides a defendant witbiesof extendeasupervision.

noticeas to the expected course of conduct and an ascertainable standard for enforc i
ment,the condition is1ot unconstitutionally vague. The definition of “dating fela ‘flm) (a) The department may order that a pI’ObatIOI‘IEf per

tionship”in s. 813.12 (1) (ag) 1. provided the appellant an objective standard and ;@Jm_communityserVice work for a public agency or a nonprofit
quate notice of when a condition applied that required her to introduce any personciharitableorganization. An order may appbnly if agreed to by
was"dating” to her supervising agent. Stat&wenig, 2003 WI App 1259 Wss.  the probationer anthe oganization or agencyThe department

2d 833656 N.W2d 49902-1076 . . A X
It is not required that a defendantjection of probation ketear and unequivocal. Shallensure that the probationer is provided a written statement of

A courts focus should be on whether a defendant communicates the inefusto ~ the terms of the community service order and shall monitor the

probationrather than on the defendanthoice of words. StateRote, 2003 WI App probationer’s compliance with thecommunity service order

31,260 Ws. 2d 426659 N.W2d 82 02-0670 . . K . 7 .
Section302.425allows the sherifto place persons on home monitoring when the)pomlp"ance’v'th this subsection does not entitle a probationer to

aregiven ja_lil time as a pr_obation condition. A circuit court may not prphibit thesheréreditunder s973.155

from ordering home monitoring for a probationer ordered to serve jail time as a proba o .. . .

tion condition. By precluding the shdiifom releasing the probation on home moni  (0) Any oiganization or agency acting good faith to which

toring, the trial court substantially interfered with the stiesipower in violation of ~ a probationer is assigned under an order under this subsection has

the separation of powers doctrine. Stat8chell, 2003 WI App 7&61Wis. 2d 841  ; i il liahility i
661 NW.2d 503 immunity from any civil liability in excess of $25,000 for acts or

_ Sex-offenderegistration as a condition of bail-jumping probation was not auth@miSSiQnSby or impact_in_g on the probationefhe de_pa_rtmerlltas
rizedby sub. (1) (a). Bail jumping is not one of théeases enumerated in the sex-immunity from any civil liability for acts or omissions by or

offenderregistration statutes, ss. 973.048 or 301.45, that permit or require regis ; : ; ; f
tion, and read—in, bulismissed, sexual assault s do not bring a case within s. ffﬂpactlngon the probationer regarding the assignment under this

973.048. State vMartel, 2003 WI 70262 Ws. 2d 483664 N.W2d 69 02-1599 subsection.
A trial court has the discretionaaythority to stay a probatiorierconditional jail ; ; it ;
ty yap J +(2) If a probationer violates the conditions of probation, the

time while heor she is hospitalized. When the trial court chooses to stay confinemﬂeac8 . L .
time, the probationer is not a prisoner and is not entitled to credit against such-confd@partmeniof corrections may initiate proceeding before the

menttime because the probationer could not be gethwith escape. State v division of hearings and appeals in the departmeataiinistra

Edwards 2003 WI App 221267 Wis. 2d 491671 N.W2d 371 03-0790 : ; : ; ;
An agreement that provided that followiagplea of no contest, the defendanttlon' Unless waived by the probatiopathearing examiner for the

would have the opportunity prior to sentenctogrocure and return stolen items, anddivision shall conduct an administrative hearing and eater
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ordereitherrevoking or not revoking probation. Upon request @ixculpatorynature rather than cumulative, charaaebackground testimony that

; i N ; ight have been adequately presented by depositiafiiaavit, an opportunity to
either party the administrator of the division shall review th resentive testimony with cross—examination of the witnegsesquired. State ex

order. If the probationer waives the final administrative hearingsl. Harris v Schmidt,69 Ws. 2d 668230 N.W2d 890(1975).
the secretary of corrections shall enter an order either revoking apepartmentprobation files and records are public records and admissible at a

i i i i robationrevocation hearing. State ex rel. PreliwitBehmidt,73 Ws. 2d 35242
Qﬁ;{fwkmg probation.If probation is revoked, the departmen W2d227(1976).

i Time spent in jail awaiting revocation is deducted from a maximum sentence
(a) If the probationer has not already been sentenced, orderdesgitethe option available to the defendant to spend the time in prison. State ex rel.
probationetrought before the court for sentence which ghath ~ Soliev. Schmidt,73 Wis. 2d 76242 N.w2d 244(1976).

; : Whenthe department overrules its hearing examiner and revokes probation, it
be |mposed without further stay under93.3.15 or mustprovide a statement of the evidence relied upon and the reasons for revoking

(b) If the probationer has already besamtenced, order the probation. Ramaker vState73 Ws. 2d 563243 N.W2d 534(1976).

probationetto prison, and the term of the sentence shall begin ort warrantless search by a probatioficef was constitutionally permissible when
! probable cause existed for théicdr’s attempt to determine whether the probationer

the date the probationer enters the prison. _ hadviolated probation. State Varrell, 74 Ws. 2d 647247 N.W2d 696(1976).

(2g) Upondemand prior to a revocation hearing under sub.Thetrial courthad no authority to extend the probation of a defendant brought
(2), the district attorney shall disclose to a defendant the existe @f?e)the court under sub. (2). StateBalgie, 76 Wis. 2d 206251 N.W2d 36
of any aUdquIS!'Ial r.ec.ordmg of an qral statement of a child un he court exceeded its jurisdiction by releasingdbéendant on bail pending revo
$.908.08which is withinthe possession, custody or control of thgationproceedings State ex rel. DHSS 8econd Judicial Circuit Couid Ws. 2d
stateand shall make reasonable arrangements fodéfendant 707 267 N.w2d 373(1978).
anddefense counsel to view the statemdhtafter compliance  Equalprotection does not require symmetry in probation and parole systems. State
with this subsection, the state obtains osts]ession cugtnd or V- Aderhold,91 Ws. 2d 306284 N.W2d 108(Ct. App. 1979).

R o p i A .. A probationels due process right to prompt revocation proceedings was Rot trig

trol of such a statement, the district attorney shall promptly no'fg)!redwhen the probationer was detained as a result of unrelated criminal proceed
the defendant of that faetnd make reasonable arrangements faongs. State ex rel. Alvarez Lotter, 91 Wis. 2d 329283 N.W2d 408(Ct. App. 1979).

the defendant and defense counsel to view the statement. Probationcan be revoked for violation of a criminal statute absent a written-proba
.. . . . tion agreement. State ex rel. RodriguePH&SS,133 Ws. 2d 47393 N.W2d 105
(2m) In anyadministrative hearing under siB), the hearing (ct. App. 1986).
examinermay order that a deposition be taken by audiovisuala probation dicer may conduct a warrantless search. That the underlying eonvic

iti tion is subsequently overturned does not retroactively invalidate a warrantless search
Eg)etaon(slig;j allow the use of a recorded deposition undisz04 by the probation dicer. State vAngiolo,207 Ws. 2d 561558 N.w2d 701(Ct. App.

1996),96-0099
(3) A copy ofthe order of the department of corrections in the A probationer has a right to a competedetermination when during a revocation

caseof a waiver or the division of hearings and appeals in tREeceedinghe administrative law judges reason to doubt the probaticseompe
. . . . s . tence. Thedetermination shall be made by the circuit court in the county of sentenc
departmendf administration in the case of a final administrativ@g which shall adhere to ss. 971.13 and 971olthe extent practicable. State ex

hearingis suficient authority for theofficer executing it to take rel. Vanderbeke MEndicott,210 Ws. 2d 502563 N.W2d 883(1997),95-0907

the probationerto court or to prison Thefider shall execute the . Becausean administrative decision may be reviewed upon a timely petitiaefor
; tiorari, an adequate remedy exists at law to correct defects and relief under habeas

orderas a warrant for arreSt b_Ut anyicér may without order or corpuswill not be granted. State ex rel. RedditGalstey 215 Ws. 2d 179572
warrant,take the probationer into custody whenever necessaryim.2d 505 (Ct. App. 1998)97-0111

orderto prevent escape or enforce discipline or for violation ofA certiorari proceeding to review a probation revocation must be heard in-the cir
P P p Cuit court of conviction, but it need not be by the same branch. DrSehwarz225

probation. Wis. 2d 362592 N.W2d 623(1999),97-1867
(4) Thedivision of hearings and appeals in the department gfSub(2) is constitutional. Probation and probation revocatiowihin the powers

s . . ; . . sharedby the branches of government. Legislative delegation of revocation to the
administrationshall make either aelectronic or StenOgraph'c executivebranch does not unduburden or substantially interfere with the judieiar

re_c_ordof all testimony at e_ach probati(_)n revocation_ heariffge  y's constitutional function to impose criminal penalties. Statéorn,226 Ws. 2d
division shallprepare a written transcript of the testimony only &87, 594 N.wad 772(1999),97-2751

. . i ~i o 1SUb. (2) prohibits judicial revocation of probation by the trial courts. State v
the request of a judge who has granted a petition for Jumc'@lﬁchfiél&,g% Wis. éd 348602 N.W2d 154F(’Ct. App. 13’99)99_0716

!'eview of t.he revocatioln. decision. Each hearing nosball Whena probationer or parolee is ched with a crime and may have otherwise vio
includenotice of theprovisions of this subsection and a statemetfatedconditions of release, revocation hearings based on the non-criminal violations

that any person who wants a written transcript may record tRouldbe held without delay5 Atty. Gen. 20. _
hearingat his or her own expense A state may require probationfiokrs, among other “peaceficers,” to be U.S.

History: 1971 . 2081975 c. 41157, 199 1977 c.347 1981 . 501983 . 27 C2enS: Cabel vChavez-Solidod54 U.S. 4331982).
107, 1985 a. 262.8; 1989 a. 31107, 1995 a. 06387, 1997 a. 2832005 8. 42 v oatiorof fég(blaé% without a hearing is a denialdafe process. Hahn v
?Jgi?:?a?gfsr?;?i\j(s)?ee, iggfﬁg&ﬁ%%ﬁggsgﬁ.gév\s,\rfc?ég%n.cé?i(fj;.that' upon A probation revocation hearing may be administrative. Retained or appointed
revocationof probation of an éénder from whom sentence was originally withheld, ounselmust be alloyveq t_o pammpate.l GunsoluSagnonas4 F2d 416(1971).
the court must impose sentence in accordancesvi#i73.15. That section now per ~ Probation revocation; right to a hearing and to counsel. 1971 WLR 648.
mits the court to order that any sentence be concurrent with or consecutive to-any sefrobation and parole revocation irisébnsin. 1977 WLR 503.
tenceimposed at the same time or previougBill 341-A]

Beforeprobation can be revoked, the department must hold a hearing and ma?e@ i i & _
recordso that on judicial review it can be determined whether the department acte! 11 Placements with volunteers in probation pro

arbitrarily or capriciously Thehearing need not be formal. State ex rel. Johnson gram. (1) PLACEMENTS. If a person is convicted of or ple_ads
Cady,50 Ws. 2d 540185 N.W2d 306(1971). guilty or no contest to one anore misdemeanors for which either

Revocatiorof probation is an integral part of the sentencing process; a defend i i i i ¢nso
is entitled to assistane# counsel at parole or probation revocation hearings withotﬁﬁl&ndatory periods of imprisonment are not required op n

regardto whethetthe hearing occurs in a withheld sentence or a postsentence sitfaSentenced under 346.65 (2) (bmpr (cm), (2j) (bm)or (cm),

tion. Oestrich vState55 Ws. 2d 222198 N.W2d 664(1974). or (3r), if the chiefjudge of the judicial administrative district has
Sinceprobation revocation hearings are independent from the original convicti roveda volunteers in probation program establishetha

andsentencing, a judge disqualified in the original case may preside at the hearl p(g . s d .

in the absence of a challenge. Stafeuller 57 Wis. 2d 408204 N.\W2d 452(1973). applicablecounty and if the court decides that volunteer supervi
Witnessesat aprobation revocation hearing need not be sworn. St&erard, Sionunder the program will likely benefite person and the cem

57AV§2- th Gjl, 305 l\ll-\t(VZdt374(t9z_3)- donted and anolied. Stat - munity and subjecto the limitations under suf8), the court may

standards relating to probation are adopted and applied. State ex rel. i it

v. DHSS 63 Wis. 2d 535g17 R ad 641(1974)? PP fithhold sentence ojudgment of conviction and order that the
A certiorari proceeding in the committing court to revievewocation of parole P€rSON be p_Ia_ced_ W|t_h that volunteers in probation program. A

or probation is not a criminal proceeding. State ex rel. HansDHS8S,64 Ws.2d ~ person’sparticipation in th@grogram may not be used to conceal,

36'Fh2ej;%r':ltl\t/(\)12c((j)Zr?zé%zzg)brel'm'nar revocation hearing is within the discretion withhold, or mask information regarding the judgmentofivic
i u iminary revocati ing is withi iscreti : ISR . - .
the department based on the needneet the applicable due process requirementﬁbn if the conviction is required to be included in a record kept

State ex rel. Hawkins Gagnon64 Wis. 2d 394219 N.W2d 252(1974). unders.343.23 (2) (a) Except as provided in sufB), the order
A defendant whose probation was transferrecetm&ssee angho was chared — shall provide any conditions that the court determineseason

with a violation of probation there wasnied due process when the revocation-hea . ; ;
ing was heldin Wisconsin and the department refused to allow deposition ef wi?bleaﬂd appropriate and may include, but neecbedimited to,

nessedn Tennessee. When the witnesses’ testimony is of a direct and unequivoc@ije or more of the following:
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(a) Adirective to a volunteer to provide one or more of the foinentor to have been served for such pewbdime as is shown

lowing functions for the defendant: or is consistent with the report. The court shall take judicial notice
1. Role model. of the statutes of the United States and forsigtes in determin
2. Informal counseling. ing whether the prior conviction was for a felony or a misde

meanor.

(2) In every case of sentence undeP39.62 the sentence
. ) shallbe imposed for thpresent conviction, but if the court irdi
(b) Any requirement that the couriay impose under873.09  cateqin passingsentence how much thereof is imposed because
(19), (4), and(7m). o . thedefendant is a repeatétrshall not constitute reversible error
_ (2) ApPrOVAL OF PROGRAMS. In each judicial administrative pytthe combined terms shall be construed as a single sentence for
districtunder s757.6Q thechief judge of the district may approvethe present conviction.
volunteersin probation programs established in the disfidct  History: 1993 a. 289
placementsinder this section. This section does not authorize two sentences for one citage vUpchurch,
(3) Status. A defendantvho is placed with a volunteers in101Wis. 2d 329305 N.W2d 57(1981).

. ; . . Becauses. 939.62 authorizes penalty enhancement only when the maximum
probationprogramunder sub(1) is subject to the conditions SEtunderlyingsentenceis imposed, the enhancement portion of a sub—maximum sen

by the court. The defendant is not on probation und@78509  tencewas vacated as an abuse of sentencing discretion. vSt&teis, 119 Ws. 2d
and973.10and the department is not responsible for supervisifig 350 N.W2d 633(1984).
him or her A court may place a defendant under §lipprior to A report under sub. (1) must contain critically relevant factsrder to support

icti v if a def d fi ti hgaaltyenhancement. StateRarr 119 Wis. 2d 651350 N.W2d 640(1984).
conviction only I a deferred prosecution agreement I1s reac heeffect of consolidation on a repeater allegation is discussed. SRaetwal,

unders.971.40 In that case, the person is subject to the conditiofi® wis. 2d 494465 N.w2d 490(1991).
setby the court under this section and the conditions provided imo amendment to a clging document to add a repeater allegation may be made
the agreement. afterarraignment and acceptance of any plea. Staartin, 162 Ws. 2d 883470
. N.W.2d 900(1991).
(4) Term. The court shall set the length of the Orddm_Ch A post-plea amendment of a repeater allegation in gicgadocument that mea
may not exceed 2 years unless extended pursuanta@dng ningfully changes the basis erhich possible punishment can be assessed is barred.
undersub.(5). When thedefendant has satisfied the condition§tatev. Wilks, 165 Ws. 2d 102477 N.W2d 632(Ct. App. 1991).

f iemi A guilty plea withouta specific admission to repeater allegations is néiterft
of the orderthe court shall dischge the defendant and dlsmlsqo establish the facts necessary to impose the repeater penalty enSateeZim-

the chages against theéefendant if a judgment of conviction wasmermann185 Ws. 2d 549518 N.W2d 303(Ct. App. 1994).

not previously entered. Whena defendant does not admit to habitual criminality when entering a no contest

i« Plea, the state must prove the alleged repeater status beygasbaableoubt. State
(5) FAILURE TO COMPLY WITH ORDER. (@) Ifthe defendant is ' Theriault, 187 Ws. 2d 125522 N.W2d 254(Ct. App. 1994).

allegedto have violated the Conditions of an Order.under @b.  Fora repeater enhancer to aphe prior conviction must be alleged prior to the
the court may hold a hearing regarding the allegations. The coeftityof a plea, but an error in tigformation regarding the penalty may be corrected
shall n0t|fy the defendant at least 7 days pnor to holdlng any su ppnan amendment will caus® prejudice. State Gerard 189 Ws. 2d 505525

3. General monitoring.
4. Monitoring of conditions set by the court.

: . . ‘W.2d 718(1995).
heann.g' At the heanng’ the defendant has the nght to eatfreof Proofof repeater status must be made prior to sentencing. Judicial notice of prior
following: convictionsat a postconviction hearing was improp&tate vKoeppen195 Ws.

1. Counsel. 2d 117, 536 N.W2d 386(Ct. App. 1995)94-2386

. . Gerardis not limited to clerical errors. If the information correctly alleges a defen
2. Remain silent. dant'srepeater status, a post-arraignment amendment to the information does not
— i i violate this section as long as it does ndeeff the suficiency of the notice to the
3. Presentand cr.oss examine Witnesses. defendantoncerning his or her repeater status. Sta@ampbell201 Ws. 2d 783
4. Have the hearing recorded by a court reporter 549N.W.2d 501(Ct. App. 1996)95-2217

(b) The court may extend the period of supervision fotoup Therequirements for establishing priofearises in s. 973.12 are not applicable to
f . : the penalty enhancement provisions undes. 341 to 349, including drunk driving
45 days to accommodate a hearing under this subsection. offensesunder s. 346.65 (2) or operating after revocatiéenses under 343.44 (2).

(c) Failure of the defendant to appeara hearing under this Statev. Wideman,206 Ws. 2d 91 556 N.W2d 737(1996),95-0852and State v
subsectiortolls the running of the period of supervision. Spaeth206 Ws. 2d 135556 N.W2d 728(1996),95-1827
X . i . i Sub.(1) does not require that the perioidncarceration under s. 939.62 (2) must
(d) If the court finds that the violation occurred, it may imposg alleged in the chging document. State quires211 Wis. 2d 876565 N.W2d
asentence, revise the conditions of the order or allow the ordeB®8(Ct. App. 1997)96-3302
continue Whenthe record established that hefendant fully understood the nature of the
) . . repeatechage against him, the defendamb contest plea to the information, which
(6) OTHER MODIFICATIONS TO ORDER. At any time prior to the chargedhe defendant as a repeater on all counts, constituted an admission under s.

Trati 3.12. State.\Liebnitz,231 Ws. 2d 272603 N.W2d 208(1999),98-2182
expiration of the order the court may shorten the Iength of tﬁ)éSub. (1) does not prohibit defendafritsm agreeing, after arraignment and entry

ordero_r modify theconditions of th_e orderThe court Sha” h0|d of a not guilty plea as part of a plea agreement, to amengimgaiocuments to add
a hearing regarding a determinationder this subsection if the repeaterallegations. State. Peterson, 2001 WI App 22047 Ws. 2d 871634

defendanbr district attorney requests a hearing. N.W.2d893 01-0116

; . Althoughthe information itself failed to contain §afent detail to provide proper
History: 1991 a. 2531993 a. 2132003 a. 332005 a. 3892007 a. 84 noticeof a repeater allegation in compliance with sketute an@erard, a certified

X copy of the defendarg’prior convictions, provided at a change of plea hearimgd
973.12 Sentence of a repeater or persistent repeater . thedefect. State.\Fields, 2001 WI App 29249 Ws. 2d 292638 N.W2d 897

(1) Whenevema persorchaged with a crime will be a repeater or01-1177

. . . - An uncertified copy of a prior judgment of conviction may be used to prove-a con
apersistent repeater unde989.62if convicted, any applicable victed defendans status as a habitual crimindihe rules of evidence do not apply

prior convictions may be alleged in the complaint, indictment @fdocuments déred during a circuit coust’presentence determination of whether
information or amendments so alleging at any time before or @agualifying prior conviction exists. The state Htias burden of proof and musterf

. proof beyond a reasonable doubt of the conviction. St&@awnders, 2002 WI 107,
arraignmentand before acceptance of guiga. The court may 5sswis 24 589649 N.W2d 263010271

upon mOtion of .the di$tri0t attorngygrant a reasonable time 10 The admissibility of evidence proving prior convictions can be waived when the
investigatepossible prior convictions before accepting a plea. ffosecutiorsubmits documentary evidence that on its facificient to show that

i inti R the defendant was @epeater State vEdwards, 2002 WI App 6@51 Ws. 2d 651
tEe prior CﬁnVICtIOhnS agelﬁgmlttég the defendant or pé%\éegzbymm.wzd 537 01-0612
the state, he or she shall be subject to sentence unéa®. In a complaint that in referring toredicate convictions described théeakes,

unlesshe or she establishes that he or she was pardonedstatadhecorrect county where the convictions occurred, and cited the case number

i imee i i but misstated the date of the convictions by amig calendar daghe misstatement
groundsof innocence for any cri cessary to constitute him OI’did not meaningfully change the basis on which the defendant entered a plea and pro

hera repeater or a persistent repeamn official re_port of the videdthe required notice of the predicate convictions on which the repeater status was
F.B.1. or anyother governmental agency of the United States or igifsed. State vStynes, 2003 WI 6262 Ws. 2d 335665 N.W2d 115, 02-1143
this or any other state shall be prima facie evidence of any eonvid he States useof a Consolidated Court Automation Programs (CCAP) report as

. . nceof a conviction did not constitute prima facie proof of that conviction. State
tion or sentence therein reported. Any sentence so reported Sﬁlafnds, 2006 WI 8292 Ws. 2d 344717 N.W2d 13305-0948 But see also State

be deemed prima facie to have been fully served in actual cenfiR@.aCount, 2008 WI'59, i/ 2d 750 N.W2d 780 06-0672
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973.125 Notice of lifetime supervision for serious sex 973.137 Courts to report convictions to the depart -
offenders. (1) Whenever a prosecutor decides to seek lifetimmaent of transportation.  Upon conviction of @erson for any
supervisionunder s939.6150f a person chgedwith a serious of the following ofenses, the clerk of treurt in which such cen
sexoffense specified in ©39.615 (1) (b) 1the prosecutor shall, viction occurred shall promptly forward the record of conviction
atany time before or at arraignment and befareeptance of any to the department of transportation:

plea,state in the complaint, indictment or information or amend (1) A violation of 5.941.235

mentsto the complaint, indictment or information that the-pro (1Im) A violation of s. 947.015 if the property involved is

secutionwill seek to have the person placed on lifetime superiynedor leased by the state or any political subdivision of the

sion under s939.615 _ o ~ state,or if the property involved is a school premises, as defined
2) Vc\i/henegvgaGprosfecutor deCIdﬁS tg seehk lifetiswpervi  in s.948.61 (1) (c)

sion under s.939.6150f a person chged with a serious sex it

offensespecified in s939.615 (1) (b) 2.the prosecutor shall, at H(|§t)orf\ \2/1,%?2_02%(? f'5.948.605

any time before or at arraignment and before acceptance of any

plea,do all of the following: 973.14 Sentence to house of correction. (1) In addition
(a) State inthe complaint, indictment or information or amendto the authority inss.302.18and303.18 prisoners sentenced to

mentsto the complaint, indictment or information that the-proa county jail may be transferred by the shedfa house of correc

secutionwill seek to have the person placed on lifetime supention without court approval.

sion under s939.615 (2) Prisonersconfined inthe house of correction may be trans
(b) Allege in the complaint that the violatiavith which the ferred by the superintendent of the house of correction to the

personis chaged is a serious sexfefise under €39.615 (1) (b) countyjail without court approval.

becausene of the purposes for the conduct constitutingitile- (3) A prisoner sentenced to a county jail or the hoofse

tion was for the persos’sexual arousal or gratification. correctionbeingheld in a county jail awaiting trial on another
(3) Beforeaccepting a plea, the court mapon motion of the chargeshallbe deemed to be serving the county jail or house of

district attorney grant a reasonable time to investigate whetheprrectionsentence and shall be given credit on the sentence as

lifetime supervision may be necessary for a defendawhether providedin s.302.430r 303.19

oneof the purposes for the conduct constituting a violation withHistory: 1977 c. 1261989 a. 31

which a defendanis chaged was for the defendasitsexual .
arousalor gratification. 973.15 Sentence, terms, escapes. (1) Except as provided

History: 1997 a. 275 in 5.973.032 all sentences to thei¥¢onsin state prisons sha#
for one year or moreExcept as otherwise provided in this section,

973.13 Excessive sentence, errors cured. In anycase all sentences commence at noon on the dagutence, but time
wherethe court imposes a maximum penalty in excess of thabich elapses after sentence while the convictéenaler is at
authorizedby law such excesshall be void and the sentence shalfrge on bail shall not be computed as any part of the term of
be valid only to theextent of the maximum term authorized bymprisonment.
statuteand shall stand commuted without further proceedings. (2) (a) Except as provideih par (b), the court may impose

This section caps the length of a sentence reduced théxeliydoes not address agsmany sentences as there are convictions and may provide that
otheraspects or conditions of sentencing. The sentencing mayrtesentence the anysuch sentence be concurrent with or consectdigay other

defendantf the new sentence is permitted by the.lg8tate vHolloway, 202 Ws. . . .
2d 694 551 N.w2d 841(Ct. App. 1996)95-2575 sentencémposed at the same time or previously

This section commands that all sentences in excess of that authorized tby law i R ;
declaredvoid, including the repeater portion of a sentence. Prior postconvicti (b) The court may not impose a sentence to the intensive sanc

n -
motionsthat failed to challenge the validity of the sentence do not bar seeking re%@n_s program consecutive to any ot_her S_entence- The court may
fArom fla;gg)rgge%tgé 2Semence& Statelewers, 221 Ws. 2d 20586 N.W2d 175(Ct.  notimpose a sentence to the intensaactions program coneur

pp. 97— ! . S .

To allow theimposition of an unauthorized criminal penalty on the basis of waivgﬁntwlth asentence imposing imprisonment, except that the. court
ignoresthe dictate of this section to alleviate all maximum penalties imposed flR&Y impose a sentence to the program concurrent with an
excesf that prescribed by lawState vHanson, 2001 WI 7@44 Wis. 2d 405628  imposedand stayed imprisonment sentence or aifirison sen
N.W.2d 759 99-3142 :

Flowersholds that neitheEscalona—Naranjmor s. 974.06 (4) bar motions chal te,n,cefor which the diender has b,een released on extemf
lengingthe foundation for theonvictions sustaining the habitual criminal status tha¥1S10N Or parole. The court may impose concurrent intersane
areproperly brought under this section. Howevkis section as jppertains to sen  tions program sentences. The court may imposéntmsive
tencinga repeat dénder applies only when the state fails to prove the prior cenvic : .
tion necessary to establish the habitual criminal status or wherettaity given is Sanctionsprogram sentence concurrent to probation. The court
longerthan permitted by law for a repeat@tate vMikulance, 2006 W1 App 6291  may impose any sentence for an esclpen a sentence to the
Wis. 2d 494713 N.W2d 160 05-1120 intensivesanctions program concurrent with $entence to the

intensivesanctions program.

(2m) (a) Definitions. In this subsection:
« ; " : : 1. “Determinate sentence” means a bifurcated sentence
(a) “Educational agency” has the meaning given [13S.31 imposedunder s973.010r a life sentence under which a person

(1) (b). IMpos N
. . is eligible for release to extended supervision undé73.014
(b) “State superintendent” means the state superlntendenkfg) (ga) 1.or2. P

public instruction. . . . 2. “Indeterminate sentence” means a sentence to e
(2) If acourt determines that a person convicted of a crimg, state prisons other than one of the following:
specifiedin ch.948, includinga crime specified in £48.015 a a. A determinate sentence.

felony for whichthe maximum term of imprisonment is at least 5 . . -

years4th degree sexual assault under4€.225 (3mpr a crime b. A sentence undewhich the person is not eligible for

in which the victim was a child, is employed by an education&t!€aseon parole under 839.62 (2m) (cpr973.014 (1) (c)

agencyihe clerk ofthe court in which such conviction occurred 3. “Period of confinement in prison,” with respéetany sen

shall promptly forward to the state superintendtvet record of tenceto the Wsconsin state prisons, means any time during which

conviction. aperson is incarcerated under that sentence, including any exten

(3) If a conviction undesub. (2) is reversed, set aside orSionsimposed under 802.11 (3), 302.11.3 (3) or302.114 (3)and

vacatedthe clerk of the court shall promptly forward to the staf@y Period of confinement in prison requiredde served under

superintendena certificate stating that the conviction has beeh 302.1 (7) (am) 302.113 (9) (am) or 302.114 (9) (am)

reversedset aside or vacated. (b) Determinate sentences imposed to run cormeurwith or
History: 1991 a. 421995 a. 271997 a. 2735. consecutive to determinate sentencés.If a court provides that

973.135 Courts to report convictions to the state
superintendent of public instruction. (1) In this section:
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adeterminate sentence is to run concurrent with another determi(6) Sections302.11and304.06are applicable to an inmate
natesentence, the person sentenced shall serve the periods of servinga sentence to thei¥¢onsin state prisons for a crime com
finement in prison under the sentences concurrently and the temiged beforeDecember 31, 1999, but confined in a federal-nsti
of extended supervision under the sentences concurrently  tution or an institution in another state.

2. If a court provides that a determinate sentence is to run con(7) If a convicted deénder escapes, the time during which he
secutiveto another determinate sentence, the person sentengeshe is unlawfully at lge after escape shall not be computed as
shall serve the periods of confinementprison under the sen serviceof the sentence.
tencesconsecutively and the terms of extended supervision under(8) (a) The sentencing court may stay execution of a sentence
the sentences consecutively and in the order in which the sefimprisonment or to the intensive sanctions program only:
tenceshave been pronounced. 1. For legal cause;

(c) De_term?nate sentences imposed to run coramr_with or 2. Under s973.09 (1) (a)or
consecutiveo indeterminate sentences. If a court provides that 3. For not more than 60 days.
adeterminate sentence is to run concurrent with an indeterminate .
sentencethe person sentenced shall serve the period of cenfine (P) If @ court sentences a person undéx78.03 (5) (b)this

mentin prison under the determinate sentence concurrent with fiPSectiorapplies only to the first period of imprisonment.

periodof confinement in prison under the indeterminate SentengE se"105: & 361995 o J61900 & 3001607 & 2059001 & 106 0 07

andthe term of extendesupervision under the determinate-sen Judicial Council Note, 1981:Sub. (2) has been simplified to allow a coint,

tenceconcurrent with the parole portion of the indeterminate seiposinga criminal sentence, to order that it be concurrent with or consecuiing to

t othersentence imposed at the same time or previoddhe prior statute, although

ence. lengthier andnorecomplicated, failed to achieve its apparent purpose of allowing
2. If a court provides that a determinate sentence is to run cepnsecutivesentencingn situations involving probation and parole revocations,

: . : pesetc. See Drinkwater Btate 569 Ws. 2d 60(1975); Guyton vState 69 Ws.
secutiveto an indeterminate sentence, the person sentenced Sl To7). Bruneaustate 7 Wis. 2d 166(1977); Smith yStatess Wis. 20
servethe period of confinemerin prison under the determinatess0(1978); and Donaldson State 93 Ws. 2d 306(1980).
sentenceonsecutive to the period of confinemamprison under  Thisrevision allows sentencés be made consecutive to any previously or simul

¢ ¢ taneouslyimposed sentence, without regard to whether tlemdér is “then serving”
the indeterminate sentence. such sentence, is subject to parole revocation proceedings, or has received a new sen
(d) Indeterminate sentences imposed to run coectiwith or  tence between the time of an escape and a return to a state fabitityevised statute

; ; ; alsogoverns the sentencing of probationers by virtue ottbss-references in ss.
consecutiveo determinatesentencesl. If a court provides that 973.09(1) (a) and 973.10 (2) (a). [Bill 341-A]

anindeterminate sentence is to run concurrent with a determinat§udicial Council Note, 1981Sub. (8)has been added to specify the circumstances
sentencethe person sentenced shall serve the period of cenfmedegrwhhlchlex?cgtlpn of\gtstentgmeg 0{ gﬁg'ggg;ﬂen& may be gta%/ezdéa&"mfgg

; ; ; ; eshe rule of Reinex.\State, . an onv. State s.
memm. prison un(.jer the |n.dete.rm|nate sentence Conc_urrent %(1965), wherebgexecution can be stayed for “legal cause”, such as during the
the period ofconfinement in prison under the determinate- SeBendencyof an appeal. Pab) cross—references the probation statute. (B new

tenceand the parole portion of the indeterminate senteaceur It allows the court to delay the commencement of a sentence for up to 60 days. The
: i . isconsinsupreme court recently held that courts have no authority to stay execution
rentwith the term of extended supervision required under t a sentence of imprisonment in the absence of such a staudeigion or legal

determinatesentence. cause. State vBraun,100 Wis. 2d 77(1981). [Bill 736-A]

P H i H nders. 973.15 (2) and (3), a court may imposeitence consecutive to an out—
2. It a court provides that an indeterminate sentence is to rcg%Hstatesentence. State Yoy, 125 Ws. 2d 216371 N.W2d 386(Ct. App. 1985).

consecutlvaq a determ_'nate Ser_]ten(?ev the pers_on Sentmd A sentencingourt has authority to stay a sentence and order it be served eonsecu
servethe period of confinement in prison under ith@eterminate tive to a ss. 345.47 and 973.07 commitment for failure to pay a fine and penalty
sentenceonsecutive to the penod of Conflnemmpnson under assessmentState vStrohbeenl147 Wis. 2d 566433 N.W2d 288(Ct. App. 1988).

f An adult sentence cannot run consecutive to a juvenile disposition. .Sititeds,
the determinate sentence. 173Wis. 2d 129496 N.W2d 144(Ct. App. 1992).

(e) Revocation irmultiple sentence casel.a person is sefv.  The sentence of a defendant convicted of committing a crime while committed
ing concurrent determinate sentences and extended Supervisi%ggq? prior not guilty by reason of mental incompetence commitment under s.

: . . ; ] t b d t with th itment. Stafzul ki,
revokedin each case, or if a person is serving a determinate s \Msn_1 %nlosef fle\;\\zlzed %gg(cgtr.rigp\_mlgg7;3922'1132'3"18” crewsk

tence concurrent with an indeterminate sentence and both court may not order a prison sentence consecutive to an's. 971.17 commitment.
extendedsupervisionand parole are revoked, the person shaflsentence can only be imposed concurrent or consetuiwmther sentence. State

; : f : AN Harr, 211 Wis. 2d 584568 N.W2d 307(Ct. App. 1997)96-2815
Concurrentlyseweany peHOdS of confinement in prison requwed Thepower under sub. (2) to impose consecutive sentencesalogsint authority

underthose sentences undeB62.11 (7) (am)302.113 (9) (am) toimpose a sentence to be served consecutively to jail time being served as a condi
or302.14 (9) (am) tion of probation. State Wlaron,214 Ws. 2d 384571 N.W2d 454(Ct. App. 1997),
. . . 97-0790
(3) Courts may impose sentences to be servedhivle or in A commitment under s. 971.17 is legal cause under s. 973.15 (8) to stay-the sen
part Concurrently with a sentence being served or to be Serve(gpmeOf a defendant who commits a crime while servingctramitment. Whether

R P o stay the sentence while the commitment isfiactr to begin the sentence imme
afederal institution or an institution of another state. diatelyis within the sentencing coustdiscretion. State $zulczewski216 Ws. 2d

(4) Whena court orders a sentence to thisééinsin state pH'S 4ggu5b7‘}2';l'awufﬁoﬁggglg?ﬁl{ﬁggﬁﬁ%og impose a sentence consecutive to a previously
On_StO be served in whole Or_m part Con;urr_em_ly W”*emfem_:e _imposédsentence upon revocation of parole on that sentence. Prior revocation of
beingserved or to be served in a federal institution or an institutip&roleon the earlier sentenéenot required before a consecutive sentence may be
of another state: issued. State vCole, 2000 WI App 5233 Ws. 2d 577608 N.W2d 43298-3336

. . Thata sentence begins at noon under subwék)not relevant to a double jeopardy
(a) The court shall order the department to immediatédym %nal¥r?i§néﬁgard to aﬂsentencg ?ronc:#npeg in th;s mornir:g agd theﬂr: correc(tjeds?ntd
; . iurisdicti f ngthenedhe same afternoon before the judgment was entered into the record. State
theap_proptl;late athoEtleshln the jprlsggttljon_where thle pr|0f|sev_ Burt. 2000 Wi App 126237 W, 20 610619 N W2 42 991200
tenceis to be served that the convicte eris presently avai Doublejeopardy prevents a court that, under a mistaken view of thetaered
ableto commence or resume serving that sentence; and avalid concurrent sentené®@m 3 months later revising the sentence to be a consecu

(b) The trial and commitment records required und@73.08 e sentence. StateWillett, 2000 Wi App 212238 Ws. 2d 621618 N.W2d 881

shallbe delivered immediately to the warden or superintendent ofvhenapplicable, sub. (5) dictates giving sentencing credit for the duration-of cus

the Wisconsin institution designated as the reception center@gyin the other jurisdictionHere, the applicability of s. 973.10 (2) (b) or 973.155
. . . '/verenot dispositive. Whether the petitioner enteaétisconsin prison before start
receivethe convicted dénder when he or she becomes availab Ry his federal sentences, or whether his federal sentences were in connection with

to Wisconsin authorities. the course of conduct for which sentence was imposed was not the correct test. The

. . . question to be answered was whether the petitioner fell withiarttigtof sub. (5).
(5) A convicted dfender who is madavailable to another siatev, Brown, 2006 Wi App 41289 Wis. 2d 823711 N.W.2d 708 05-0361

jurisdictionunder ch976 or in any other lawful manner shall be overcrowdingdoes not constitute legal cause under sub. (8y gajtty. Gen.165
creditedwith service of his or her 1&tonsin sentence or commit

mentunder the terms of 873.155for the duration of custody in 973.155 Sentence credit. (1) (a) A convicted dénder

the other jurisdiction. shallbe given credit toward the service of his or her sentence for
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all days spent in custody in connection with the course of condudto credit was due for time spent in a drug treatment facility as a condition of proba
: H H : ;- tion when the defendant was not in actual “custadsfie facility within the meaning
for which sentence _Wﬂmposegi-_ As used in this subsectionyeyiic'section and s. 946.42. Stateabb,135 Ws. 2d 181400 N.W2d 9(Ct. App.
actual days spent in custody” includes, without limitation byoss).
enumeration,confinementrelated to an é&nse for which the Creditunder this section is given on a day-to-day basis, which is not to be duplica
offenderis uItimater sentenced. or for au;her sentence arising tively credited to more than one consecutive sentence. S@oeticherl44 Ws.

t of th f duct. which . 2d 86 423 N.w2d 533(1988).
outo € Same course ot conduct, which occurs. A defendant is nagntitled to credit against a sentence for time spent under home

1. While the diender is awaiting trial; detention. State vPettis 149 Ws. 2d 207441 N.W2d 247(Ct. App. 1989). See also
. . . . . Statev. Swadley190 Ws. 2d 139526 N.W2d 778(Ct. App. 1994).
2. While the dfiender is being tried; and A defendant is entitleth credit against a sentence for the period during which he

3. While the ofender is awaiting imposition of sentence aftewasdenied admission to a county jail due to overcrowding, but, the defendant is not
entitledto credit for time as of the date he was to have reported to jail to serve-the sen

trial. o _ tence. State vRiske,152 Ws. 2d 260448 N.W2d 260(Ct. App. 1989).

(b) The categories in pgg) and sub(1m)include custody of  Presentenceredit must be applied to each of the concurrent terms to which the
the convicted ofender which is in wholer in part the result of a dggegr;danis sentenced. StateWard,153 Ws. 2d 743452 N.W2d 158(Ct. App.
probatlon,extended supervision or parole hold unde30=.113 Out of state presentence confinement witike defendant was on parole fronisW

(8m), 302.114 (8m) 304.06 (3)0r973.10 (2)p|aced_up(_)n the per consinmay not be credited against subsequent reconfinemenisirokiéin for a
son for the same course of conduct as that resulting in the new oerpleviolation. State vRohl, 160 Ws. 2d 325466 N.W2d 208(Ct. App. 1991).
viction. Whena waiver of juvenile jurisdiction is granted, secjuneenile detention time
. . . is eligible for credit consideration under this section as if it were jail time, retroactive
(Im) A convicted adfender shall be given credit toward theo the date of the filing of the juvenile petition. StatBaker 179 Ws. 2d 655508

serviceof his or her sentence fall days spent in custody as parfN-W.2d40(Ct. App. 1993).

i The definition of “custody” in s. 946.42 (1) (a) is used to determihether a per
of a substance abuse treatmpragram that meets the require son is in custody for sentence credit purposes. St&evelin204 Ws. 2d 127554

mentsof 5.16.964 (12) (g)as determined by thefimie of justice N.w.2d521(Ct. App. 1996)96-0729

assistanceinder s16.964 (12) (ifor any ofense arising out of the A person confined on a probation revocation or change in intensive sanctions due

courseof conduct that led to the perssmlacement in that pro toan arrest for a subsequent crime is not entitled to credit under sub. (1) against the
sentencéor the subsequent crime although the confinement was triggered by-the sub

gram. sequentrime. State.vAbbott,207 Wis. 2d 624558 N.W2d 927(Ct. App.1996),

(2) After the imposition of sentence, the court shall make afé-2051

entera specific finding of the number of days for whidntence Sub. (1) (a) provides sentence credit only for custody connected to tigeshar
L . . . . .~ ,whichthe custody resulted from.irfie served as the result of a bail jumping gkar
creditis to be granted, which finding shall be included in thejudgasnot credited against a sentence for sexual assault, althouiltbendition vie

ment of conviction. In the case afevocation of probation, lated was in the sexual assault case. St&teiersdorf208 Ws. 2d 492561 N.w2d
extendedsupervision or parole, thepartment, if the hearing is 749 (Ct- App. 1997)95-1234

. A . : hena defendant is unable to satisfy cash—bail requirements on 2 or more unre
waived,or the division of hea”ngs and appeals in the departm%}ﬁéchages, the defendant is entitled to sentence credit on bothesharowever

of administration, in thease of a hearing, shall make such afing the defendant is committed following a finding of not guilty by reason of mental
ing, which shall be included in the revocation order defecton onechage, there will be no sentence credit from the commitment against
. . . a sentence upon conviction on another of thegdmas the confinement after the
.(3) The credlt provided in suk{1) or (1m) §ha|ll be co.mpyte.d commitments solely the result of the commitment. Statelar 211 Wis. 2d 584
asif the convicted denderhad served such time in the |nst|tut|or1362 N-lVg/-Zd 30|7d(Ct- App. _}99%)96—2815 o wh wrned to uvenile detent
; n 18-yearld on juvenile aftercare parole who was returned to juvenile detention
to which he or she has been sentenced. becausehe parole was revoked pending sentencing after pleading guilty to an adult
(4) The credit provided in sulf1) shall include earned good crimewas eligible for sentence credit for the time spent in juvenile detention prior to

time for those inmates subject t382.43 303.07 (3)or303.19  $eMencing State vThompson225 Ws. 2d 576593 N.W2d 875(Ct. App. 1999),

(3) serving sentences of one year or less and confined in a COUMyhena sentence has been withheld and probation imposed, sub. (2) gives the court
jail, house of correction or county reforestation camp. exclusiveauthority to determine sentence credit in imposing a postprobatien sen

. . . . tence. A person subject to electronic monitoring, but not locked in the home at night,
(5) If this section has not been applied at sentencing to &{i¥not in custody and not entitled to sentence crafite vOIson,226 Ws. 2d 457

personwho is in custody or to any person who is on probatioB95N.w.2d 460(Ct. App. 1999)98-1450

i it “Courseof conduct” in sub. (1) (a) means the spedifit for which the defendant
extendedsupervisionor parole, the person may petition theIS sentenced. As such,defendant was not entitled to sentence credit on a later

departmento be given credit under this sectiddpon proper ver  imposedsentence for time already served on sentences arisingrfecsame criminal
ification of the facts alleged in the petition, this section shall lzgisodeput diferent criminal acts. State Tuescher226 Ws. 2d 465595 N.w2d

i i i (Ct. App. 1999)98-2564
applledretroactlvely to the person. If the department IS unableAﬁf’retrialconfinement on a dismissed opathat is read in at sentencing relates to

determinewhether credit should be given, or otherwise refusesdfoftense for which the é#nder is ultimately sentenced, entitlitige ofender to
awardretroactive credit, the person may petition the sentencisgptencesredit. State vFloyd, 2000 WI 14232 Ws. 2d 767606 N.W2d 155

; ; ; ; 52062
courtfor relief. This subsection applies to any person, regardlé’ Eorsentence credit purposes, afenflers status constitutes custody whenever the
of the date he or she was sentenced. offenderis subject to an escape opeufor leaving that status. StateMagnuson,

i inati 0WI 19,233 Ws. 2d 40606 N.W2d 536 98-1105
(6) A defendant aggneved by a determination by a court una@ oettcherbars a claim for dual credit when the defendant has already received the

this section may appeal in accordance witBG8.30 samecreditagainst a prior sentence that the defendant has already served.. State v
History: 1977 c. 3531979 c. 1541983 a. 377528 1987 a403s.256,1989 a.  Jackson2000 WI App 41233 Wis. 2d 231607 N.W2d 338 99-1161

31, 107, 1997 a. 2832001 a. 1092005 a. 25 In a multiple count conviction, whewne sentence is imposed and another stayed,
Cross Refeence: See also DOC 302.28 Wis. adm. code. applicablesentence credit must be applied to the first imposed sentence, .State v

Thetrial court did not abuse its discretion duriegentencing when it refused to Wolfe, 2001 W1 App 66242 Ws. 2d 426625 N.W2d 65500-1466
give the defendant credit for time served on an unrelated conviction that was voidedentenceredit is not to be granted for time spent on electronic monitoring. State
Statev. Allison, 99 Wis. 2d 391298 N.W2d 286(Ct. App. 1980). ex rel. Simpson vSchwarz, 2002 WI App 250 Wis. 2d 214640 N.Ww2d 527

This sectiorgrants credit for each day in custody regardless of the basis for o} -0008

finementas long as it is connected to thfente for which sentence is imposed. State, :gr}ﬁggc‘)’:’gﬁc‘%ﬁ d”e“ daglﬁ J%Z?%’:iﬁg&ﬁrﬁrﬁna?;gg g;\fgm:g ggggﬁtjﬁ'é%t&ag
v. Gilbert, 115 Wis. 2d 371340 N.W2d 511 (1983). thej

il through no fault of his own and entitled to sentesreelit for the period between

Whenthe intended sentence was valid, but the judge did not follow the proced 2 i h L
underthis section, the appropriate remedy was to modify the sentence to confor| 2n\7ve| R;)S; ;%pgrstid{/%éhg (Jja"‘lg%n&;w,lle\r}vgg If‘é%rovi’fifgémned' Stalzentici,

E?_égi)r equirements of this section. Staté&lker 117 Ws. 2d 579345 N.w2d 413 Detentionat the Visconsin Resource Center while awaiting evaluaioshtrial on
o N .. apetition for commitment as a sexually violent person under Chapter 980 satisfies
Custody” must result from the occurrence of a legal evericess, or authority pejtherthe “in custody” nor “in connection with” requirements of this section. The
thatoccasions, ois related to, confinement on a ajefor which the accused is lti - getentiondoes not qualify for sentence credit under this section. ThorSmhwarz,
matelysentenced. State@emars119Wis. 2d 19349 N.W2d 708(Ct. App. 1984). 2004WI 96,274 Ws. 2d 1 681 N.W2d 914 02-3380
Whenan ofendercommitted robbery and 24 hours later fled from divex the An offender who has had extended supervision revoked is entitisehtence
offenderwas not entitled to credit toward the robbery sentence for time served ungi@fditon any new chges until therial court resentences him or her for the available
the sentence for fleeing anfifer. State vGavigan 122 Ws. 2d 389362 N.W2d  remainingterm of extended supervision. A reconfinement heasirrgsentencing,
162(Ct. App. 1984). andthe revocation is not. The defendant was entitled to sentence credit on the new
Whena probationer is arrested for a 2nd crime and consequently begins senahgrgefrom thedate of his arrest until the day of sentencing on botlyebdrecause
time for the first crimeno credit toward the 2nd sentence is required for time servedhile his extended supervision was revoked, his resentencing had not yet occurred.
underthe first sentence. StateBeets,124 Ws. 2d 372369 N.W2d 382(1985). Statev. Presley2006 WI App 82292 Ws. 2d 734715 N.W2d 713 05-0359
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Whena defendanhas served jail time as a condition of probation and his or her (3) Before adjourning the sentencing proceeding, the judge
probationis later revoked and the defendant commences serving an imposed : ;
stayedsentence, thdefendant is entitled to sentence credit for days spent in custogﬁ Il direct the defendant and defendarttial counseto sign a

while in conditional jail time status, even if thaistody is concurrent with service form to be entered in the recoriddicating that the lawyer has

gfzgr,‘\l“Vr\‘,rglja?%%gog‘sfl%mence' Stateamick, 2007 WI App 30299 Ws. 2d 456 coynseledhe defendant regarding the decision to seek postcon
Sentencecredit must be awarded under sub. (1) (b) for time in custodgnon Viction relief, and that the defendant understands that a raftice

extendedsupervision hold if the hold was at leaspart due to the conduct resulting intentto pursue postconviction relief must be filed in the trial court

in the new conviction. State Mintz, 2007 WI App 13,300 Wis. 2d 583731 N.w2d e B ;
646, 06-0217 within 20 days after sentencing for that right to be preserved.

As applied inWard and stated iBoettcherandRohl,whena defendant is in presen (4) Thejudge shall direct the defendantounsel to confer
tencecustody on tweeparate chges and the sentences are concurrent, the defend . . . .
antis entitled to sentence credit against each sentence. Theredason why the With the defendant before signing the form, during the proceeding

sarzerationale dtotest#otfaptply v;/hen onedsentence is iwp?ﬁe? a{tﬁ: tthfthmth'ert or as soon thereafter as practicable, and may make appropriate
madeconcurrent to the first sentence and no reason why the fact that the custo i i
in another state makes afdifence, as long as the defendant receivedit only for qyrlﬁersto allow the defen.dam to confer with counsel be_fore bemg
thetime in custody on the latonsin chage against the Wconsin sentence. State transferredo the state prison. The defendant shall be given a copy
v. Carter 2007 WI'App 255306 Wis. 2d 450743 N.W2d 700 06-1811 f the form.

Sub.(1) (a) requires an award of credit against each sentence imposed for all t?ays . . .
spentin custody in connection with the course of conduct underlying the sentence. (5) If the defendant desires to pursue postconviction rédief,
The"in connection with the course of conduct” requirement applies individually t§efendant’drial counsel shall file theotice required by 809.30
eachconcurrent sentence imposed at the same time. Credit due against any indiv@f? :
sentencés notawarded against a concurrent sentence that was not imposed in b)-
nectionwith the course of conduct giving rise to that individual sentence. State vHistory: Sup. Ct. Orderl23 Ws. 2d xi (1985).

Johnson2008 WI App 34307 Wis. 2d 735746 N.W2d 581 07-1114 Judicial Council Note, 1984:Sub. (2) is similar to prior s. 809.30 (1) (b). Subs.
Jail credit may not be granted if it is not provided for by statdfeAtty. Gen. 102  (3) and (4) codify State.\Argiz, 101 Ws. 2d 546305 N.W2d 124(1981). Sub. (5)
SentenceCredit: More Than Just Math. White.i$VMLaw Oct. 1991. codifies trial counseB continuing duty to provide representation until appellate

counseis retained or appointed. WhitmoreState,56 Ws. 2d706 203 NW 2d 56
973.16 Time out. If an order or judgment releasing a prisonéft?”3)-[Re order dective July 1, 1985]
on habeas corpus is reversed, the time dunihigh the prisoner

wasat liberty thereunder shall not be counted as part of the prisgi>-19 Motion tomodify sentence. (1) (a) A persorsen

er's term. encedto imprisonment or the intensive sanctions program or
History: 1993 a. 486 orderedto pay a fine who has not requested the preparation ef tran
scriptsunder s809.30 (2)may within 90 days after the sentence
973.17 Judgment against a corporation or limited or order is entered, move the couriodify the sentence or the

liability company . (1) If a corporation or limited liability com amount of the fine.
panyfails to appear within the time required by the summons, the (b) A person who has requested transcripts und930 (2)

defaultof such corporation or limited liabilitpompany may be maymove for modification of a sentence or fimeder s809.30
recordedand the chaye against it taken as true, and judgmenb) (n),

shall be rendered accordingly (2) Within 90 days after a motiamder sub(1) (a)is filed, the

i ézl) Upon default of the def‘?”da.mgfpf’fa“?" ﬁr limited 5 rtshall enter an order either determining the motion or extend
1ability company or upon conviction, judgment for the amount @iy the time for doing so by not more than 90 days for cause.

thefine shall be entered. (3) If an order determining a motion under s(. (a)is not
(3) A judgment against a corporation or limited ”.a.bi"ty.Comenteredtimely under sub(2),gthe motion shall be.considered
pi?g{;??'lggg :olllzected in the same manner as in civil aCtlonS'deniedand the clerk of the court shall immediately enter an order
' T denyingthe motion.

973.176 Notice of restrictions. (1) FIREARM POSSESSION. (4) An appeal from an order determiningnation under sub.
Whenevera court imposes a sentenmeplaces a defendant on(1) (a)is governed by the procedure for civil appeals.

probationregarding a felony conviction, the court shall inform the (5) By filing a motion under sulfl) (a)the defendant waives
defendanbf the requirements and penalties undé&¥d..29 his or her right to filean appeal or postconviction motion under s.
(2) VoTting. Whenever a couitnposes a sentence or placeg09.30(2).
a defendant on probation for a conviction that disqualifies thenistory: Sup. Ct. Order123 Ws. 2d xiv (1985)1991 a. 39
defendanfrom voting under $5.03 (1) (b) the court shall inform  Judicial Council Note, 1984:This section is intended as an expeditious alterna
the defendant in writing that he or she may not vote in any electif}§ © the procedure prescribed in s. 809.30 (2) when the only clajostronvie
e L ion relief relates to the severity of the sentence. It is not intended to alter the-substan
until his or her civil rights are restored. The court shall use tfig grounds for such reliend it restores the time limits governing such motions
form designed by the department of corrections und@9%.03 prior to the 1978 revision of the appellate rules.

(3a)to inform the defendarénd the defendant and a witness shall This section will probably be most frequently useduilty plea cases, although
signthe form it is not limited to such cases. Howevethe defendant intends to withdraw a guilty
: plea or file other postconviction motions, s. 809.30 (2) or 974.06 provides the appro
(3) CHILD SEXOFFENDERWORKING WITH CHILDREN. Whenever priateprocedure. Motions under this section should usually be filed by trial counsel
a court imposes a sentence or places a defendant on probatitiqutthe need for transcripts or for appointment obppellate public defender

. P A defendant must elect between the remedies provided by this seutien 809.30
regar(_jlnga C(_)n\_/lct!onunder $940.22 (2)or 940.225 (2) (C)L)I’ (2). Filing a motion under this section waives rglief underys. 809.30 (2). Hawever
(cm), if the victim is under 18 years of age at the time of thedefendant who has filed a notice of intent to pupmstconvictiorrelief under s.
offense,a conviction under £40.302 (2)f s. 940.302 (2) (a) 1. 803.30(%)(){()b:)30rn(%/ ir|1fvoke this remedy at ag); time before tra?scripts are (()jrdereg

; i i unders. 809. . If transcripts are required for prosecution of a motion under sub.
b. applies, or a conviction under®t8.02 (1)or (2), 948.025 (1) (1) (@), they should be soughtpundZRR gl.OC{Z). P
948.05(1) or (1m), 948.051 948.06 9_48'07 (1)(2). (3), or (4), Sub.(4) doesnot expand the scope of appellate revige Order dkctive July
948.075 or 948.085 the court shall inform the defendant of tha, 1985]

requirementand penalties under $48.13 Thetrial courts increase of the defendangentence based solely on “reflection”
History: 2003 a. 125s.2, 3, 5; 2005 a. 277451; 2007 a. 16. did not constitute a valid basis for modification of a sentence. There was no “new
Failureto give the warning under this section does not prevent a conwirtiter  factor” justifying a more severe sentence, a prerequisite for sentence reevaluation.
5.941.29. State.\Phillips,172 Ws. 2d 391493 N.W2d 270(Ct. App. 1992). Scottv. State 64 Wis. 2d 54218 N.W2d 350(1974).
A reduction in the maximum statutory penalty for dierade is not a “new factor”
973.18 Notice of rights to appeal and representation justifying a postconviction motion to modify the sentence. Stakéegwood, 113

. = Ol AP na rep Hon. Wis. 2d 544 335 N.W2d 399(1983).
(1) In this section, “postconviction relieind “sentencing” have  thereare two alternative means to seek modification of a sentence; proceeding
the meanings ascribed in809.30 (1) undersub. (1) (a) or (b). Under eith@motion must be first made in the trial court.
(2) Thetrial judge shall personalipform the defendant at the Statev- Norwood,161 Ws. 2d 676468 N.W2d 741(Ct. App. 1991).

. - : . . Rehabilitationmay not be considered as a “new factor” for purposes of modifying
time of sentencing ofhe right to seek postconviction relief andanalready imposedentence. State Kluck, 210 Ws. 2d 1563 N.W2d 468(1997),

if indigent, the right to the assistance of the state public defender223s
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A “new factor” justifying sentence maodification is a fact that is highly relevant ba the outcome. State RPayette, 2008 WI App 106, ___isv2d __ , _ N.Vid
not known by the judge at the time of sentencing because it did not exist or was,07-1192
unknowinglyoverlooked. The nesfactor must operate to frustrate the sentencing
SogTy e ent. State-gohnsonz10 Ws. 2d 196565 NW2d 191(CL AP 973 195 Sentence adjustment. (1g) DeriniTion. In this
A defendans sentence may be modified if there is some “new ficRost-sen  section,“applicable percentage” means 85% for a Class C to E fel
tencingconduct does not constituaenew factor State vScaccio, 2000 WI App 265, 0,
240Wis. 20 95622 NW2d 449 99-3101 ony and 75% for a Class F to | felany . . .
A defendant subject to a post-probation revocation sentence cannot use s. 809. 3@r) CONFINEMENTIN PRISON. (a) An inmate whds serving a

andsub. (1) (b) to raise issues that go the original judgment, but the defendant @éhtencémposed under €73.01for a crime other than a Class
take a direct appeal from a subsequent judgment in order to fully litigate issues .

T - . -
gggere\l/i\?gg % St)hgegreﬁa(r;iencing. StatSaaccio, 2000 WI App 26840Wis. 2d 95 g{ﬁlony mtay Eetltlon thg Stertentc'l[ﬁgurt t(i_ ad[])ll"St the se?tencef "
W - if the inmate has served at least the applicable percentage of the
Underthe facts of the case, information presented to the court that had a direct ﬁrm of confinement irprison portion of thpepsentencg If an ir?mate
ing on the length of the sentence that proved to be incorrect was a “new factor” . P p . ) . .
ranting sentence modification. StateNorton, 2001 WI App 24248 Wis. 2d162 IS subject to mor¢han one sentence imposed under this section,
?gg N7-3V\é-%\ld \X‘gg %%—ggmfsgge also State Wood, 2007 WI App 19805 Ws. 2d  the sentences shalle treated individually for purposes of sen
A circuit court has the inherent power to modify a previously imposed senter‘@tﬂceadJUStmem under this subsection.
afterthe sentence has commenced, butat not reduce a sentence merely upon (b) Any of the following is a ground for a petition under. par
reflectionor second thoughts. A court may do so on the basis of new factors or W?g&
it concludes its original sentence was unduly harshnconscionable. A coust’ '
alteredview of facts known to the court at sentencing, or a reweighing of theirsignifi 1. The inmates conduct, brts at and progress in rehabiita

cancedoes not constitute a new factor for sentencing purposes but is mere reflectj ‘L . : :
or second thoughtsState vGrindemann, 2002 WI App 10855 Ws. 2d 632648 cﬂgrhr or participatiorand progress in education, treatment, or other

N.W.2d 507, 01-0542 correctionalprograms since he or she was sentenced.
A circuit court should proceed in a fashion similar to that outlined in s. 974.06 (3) . :

whenit receives a motiorequesting sentence modification. Stat&xndemann, _3' A Change in laver pr_o_cedure_ related to sentencmg or revo

2002WI App 106,255 Wis. 2d 632648 N.W2d 507 01-0542 cationof extended supervisionfettive after the inmate was sen
A defendant can seek sentence modification in two ways: 1) moving for medifiggncedthat would haveesulted in a shorter term of confinement

tion as a matter of right undthis section, to assert an erroneous exercise of discretig . . . . .
basedon excessiveness, undue harshness, or unconscionabi#ijymoving for dis fh prison or if the inmate was returned to prison upon revocation

creltic_)fnaryrevfiew in_vok_ifr;g the inherent pc()j\_/}/_er of the circuit C%l_,lrﬁ WthprI]ies_ of extended supervision, a shorter period of confinement in prison
only if a new factor justifying sentence modification exists, in which case, the-tim ; ; ;

nessrequirements of this section are inapplicable. Statl, 2002 WI App 273, e_ﬁpon revocation, ifthe Change had been appllcable when the
258Wis. 2d 573653 N.W2d 895 01-3341 inmatewas sentenced.

A mental health professional who conducted a psychological assessment of a4 The inmate is subject to a sentence of confinement in
defendantonvicted of sexual assault, which was incorporatezithe presentence .

investigationreport and admitted into evidence at the sentencing hehddg con ~ anotherstate or the inmate is in the United States illegallyraayl
flict of interest due to the fact that she had treated the victim in the case. The coriﬁ'etdeported_
of interest is a new factor justifying the modification of the sentence. Stfard,

2003WI App 138,265 Ws. 2d 886667 N.W2d 370 02-0544 5. Sentence adjustment is otherwise in the interests of justice.
Theadoption of Tuth-in-Sentencing, s. 973.01, did ndeaf existing “new fac i it i

o Jurisprudence. State Grochiere. 2004 WI 7273 W, 2d 57681 Nwad 524 . (€) Upon receipt of getition filed under paa), the sentenc

02-1809 ing court may deny the petitiar hold the petition for further cen

A change in the classification of a crime unthe2001 Act 109evisions to the ~ sideration. If the couttoldsthe petition for further consideration,

sentencindaws was not a new factor for sentence maodification purposes. Stat: : it ; it
Longmire 2004 Wi App 90272 Ws. 2d 759681 N.W2d 35403-0300 Affirmed. e court shall notify the district attorney of the inmaigetition.

Statev. Trujillo, 2005 WI 45,279 Ws. 2d 712694 N.W2d 933 03-1463 If the district attorney objects to adjustment of the inreateh
The existence of a new factor does not automatically entitle the defendant to reliehcewithin 45 days of receiving notification under this para

The question of whether the sentence warrants modification is left to the discretj i it

of the- Greuttourt  State VMo, 2005 Wi 48,279 \We. 54 712604 Nwoaogs. - graph,the court shall deny the inmatepetition. _ _

03-1463 (d) If the sentence for which the inmate seeks adjustment is for
A new factor refers to a fao set of facts highly relevant to the imposition ofsenan offense under $940.225 (2)or (3), 948.02 (2) 948.08 or

tence, but not known to the trial judge at the time of original sentencing. A reducty - : e
in the maximum penalty after sentencing is not higalgvant to the imposition of §28'085 andthe district attorney does not ObJeCt to the petition

sentencand does not constitute a new factBtate vTruijillo, 2005 Wi 45279 Ws.  within 10 days of receiving notice under [a}, the district attor

2d 712 694 N.W2d 933 03-1463 i icti i
A defendans substantial and important assistance to law enforcement after sgr?ySha“ nOtlfy the victim, as defined unde950.02 (4) of the

tencingmay constitute a new factor that the trial court can take into consideratbinate’spetition. The notice to the victim shall incluséorma
whendeciding whether modification of a sentence is warranted. Staséw Doe, tion on the sentence adjustment petition process under this subsec

2005WI App 68,280 Ws. 2d 731697 N.W2d 101 04-0773 ; i inqi ; ; ; i
Whenresentencing based upon a new fadtee courts rationale must clearly tion, includinginformation on how to object to the inmaiget:

reflectthe high relevance of the new factdihere must bsome connection between tion. If the victim objects to adjustment of the inmatséntence
thefactor and the sentencing; something that strikes at the very purpose for-the ggithin 45 days of the date on which ttistrict attorney received

tenceselected by the trial court. The trial court cannot reduce or increasgemce . ; .
uponits reflection that the sentence imposed was harsh or inadequate.. Btateyr noticeunder Par(c)' the court Shal! deny the 'nm“#q?em'on'
ZO%fWI_Ap;; 95,221 V\{ﬁ 2_;1 Eil, 698 N._\tNde 837 041_O§4t3 e whether th (e) Notwithstanding the confidentiality of victirmddress
e circuit cours authority to review its decision to determine whether the se ; ; ot

tenceit imposed is unduly harsh does not include the authoritgdoce a sentence 'ihformatlpnobta_lned under §'021113 (gg) (g) 3.a district attor
basedon events that occurred after sentencing. In deciding whether a sentend2@y Who is required to send notice to a victim under j@gmay
Ciaetits semténting Giscrotion baset on e mommaton i had at the timd of seniggiaun from the clerk of the circuit court victim addrérma
ing. A circuit courts authority to modify a sentence based on events that occurﬁélén that the victim provided to the clerk undeB82.113 (99) (9)
after sentencing is defined by new factor jurisprudence. Because sexual assau®.in
prisonis not a new factor under the case, e circuit court in this case correctly : : : :
decidedthat it did not have the authority to modify the sentence based on the assault_.(f) If the sentencw_lg pOUI’t receives no ObJeCtlon to _se_ntence
Statev. Klubertanz, 2006 WI App 7291 Wis. 2d 751713 N.w2d 116,05-1256  adjustmenfrom the district attorney under pée) or the victim

Whena defendant seeks modification of #emtence imposed at resentencing, thig;nder par(d) and the court determines that sentence adjustment

sectionand 809.30 (2) requithe defendant to file a postconviction motion with the.” . .. . .
circuit court before taking an appeal. These rules on sentence modifigpibn 1S in the public interest, the court may adjust the inraatehtence

$\r/]emqoughthle senteréfe impfoser.-]d z;l]t res%nt;encéng is ir?eﬂmical to 2 pre_vi_ous; senteasgprovided under pafg). The court shall include in the record
erules apply regardless of whether a defendant challenges the original sentepggy ; ;
asentence after revocation, or the sentence imposed at resentencing. Vitkiery ten reasons for angentence adjustment granted under this
2006 WI 82,292 Wis. 2d 326716 N.W2d 498 04-2820 subsection.

Oncethe trial court found that grounds for sentence modification did not paist, ; i
ticularly with an unrepresented defendahg trial court should not have converted (g) Except as prowded under ;(di]), '.[he Only Se.ntence adjuSt .
a motion forsentencenodification to a motion for resentencing in the absence of @1€Ntsthat a court may make under this subsection are as follows:
clear unequivocal, and knowing stipulation by the defendant. Statead, 2007 1. If the inmate is serving the term of confinement in prison
WI App 190,305 Ws. 2d 133738 N.W2d 81 06-1338 - & : ;

A defendant has a due pracess right to be sentenced based on accurate inform@tion of thesentence, a reduction in the term of confinement in

The defendant requesting resentencing must prove, by clear and convineing gxisonby the amount of time remainimgthe term of confinement

dence boththat the information is inaccurate and that the trial court relied upon : ;
Oncea defendant does so, the burden shifts to the state to show that the errorfh/agnson portion of the sentence, less up to 30 days, and a corre

harmless.An erroris harmless if there is no reasonable probability that it contributé@pondingincrease in the term of extended supervision.
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2. If the inmate is confined in prison upon revocation adefendantor victim and describes the undue hardship on the
extendedsupervision, a reduction in the amount of time remaininmgcord. Restitution ordered under this section is a condition of
in the period of confinement in prison imposed upon revocatigmobation,extended supervision, or parole serbgdhe defend
lessup to 30 days, and a corresponding increase in the termanf for a crime for which the defendant was convicted. Alfier
extendedsupervision. terminationof probation, extended supervision, or parole, or if the

(h) 1. If the court adjusts a sentence under(gpon the basis defendantis not placed on probation, extended supervision, or
of a change in law or procedure as provided undeftpad.and parole,restitution ordered under this section is enforceable in the
the total sentence length of the adjusted senténgeeater than samemanner as a judgment in a ciaittion by the victim named
the maximum sentence length that thdeofler couldhave in the order to receive restitution or enforced undei78h.
receivedif the change in law or proceduiad been applicable  (2) If a crime considered at sentencing resulted in damage to
whenthe inmate was originally sentenced, the court may redug€loss or destruction of propertie restitution order may require
thelength of the term of extended supervision so that the total sgiatthe defendant:
tencelength doesiot exceed the maximum sentence length that (a) Return the property to the owner or owsefesignee; or
theoffender could have received if the change in law or procedure o -

(b) If return of the property under pdga) is impossible,

hadbeen applicable when the inmate was originally sentenceldrh racticalor inadeauate. pay thEvner or ownes desianee the
2. If the court adjusts a sentence under(ggwon the basis of P q » Py 9

: . reasonableepair or replacement cost or the greater of:
a change in law or procedure as provided undeflpa3. andthe .
adjustedterm of extended supervisias greater than the maxi 1. The value of the property on the date of its damage, loss or
mum term of extended supervision that théentler coulchave destructionor
receivedif the change in law or procedunad been applicable 2. The value of the property on the date of sentencing, less the
whenthe inmate was originally sentenced, the court may reduaue of any part of the property returned, as of the date of its
the lengthof the term of extended supervision so that the term ksfturn. The value of retail merchandise shall be its retail value.
extendedsupervision does not exceed the maximum term of (3) If a crime considered at sentencing resultedadily
extendedsupervision that the feinder could have received if theinjury, the restitution order may require that thefendant do one
change in law oprocedure had been applicable when the inmage more of the following:

wasoriginally sentenced. N . (a) Pay an amount equal to the cost of necessary medical and
(i) Aninmate may submit only one petition under this subse@latedprofessional services and devices relating to physical, psy

tion for each sentence imposed unded%3.01 chiatricand psychological care and treatment.
History: 2001 a. 1092005 a. 253277, 2007 a. 97 :
This section is aemedy that provides the procedure for judicial review of a sen (b) Pay an amount equal to the cost of necessary physical and

tencewhen the law relating to sentencinganges and is an adequate remedy toccupationatherapy and rehabilitation.

addresshe circumstances resulting from the reductiopenalties under tH2001 . L .
Act 109revisions to the sentencing laws. Staférwjillo, 2005 WI 45,279 Ws. 2d (c) Reimburse the injured person for income lost as a result of

712,694 N.W2d 933 03-1463 acrime considered at sentencing.

Sub.(1g)sets forth the “applicable percentage” of the term of iribafinement i ) :
aperson must serve before being eligible for sentence adjusitiieimg the felony . . (d) If the '”Jure‘?' persos sqle employment at the time of the
classification scheme adopted?®01 Act 10%nd does not indicate how to calculateinjury was performing the duties of a homemakeay an amount

the “applicablepercentage” for a sentence under the scheme adop88¥iAct 283  gyfficientto ensure thahe duties are continued until the person
This problem is remedied by applying the Act 109 felafgssification under s. P

939.50to persons sentenced under Act 283 for the limited purpose of determiningit%t,able to resume performance of the duties.

applicablepercentage of a terof initial confinement in a petition for sentence adjust 4) If a crime considered at sentencing resuitedeath. the
ment. State vTucker 2005 WI 46279 Ws. 2d 697694 N.W2d 926 03-1276 ( ) 9 !

Two concurring/dissenting opinions joined in by the same 4 justices, read togeth&StItUtION order may also require that the defendant pay an
hold that, “shall” in the last sentence of sub. (1r) (c) is directbereby giving acir - amountequal to the cost of necessary funeral and related services
cuit court discretion to accept or reject an objection from a district attorney on a pghders. 895.04 (5)
tion for sentence adjustment under s. 973.195. The circuit court must exeudise its ! ) .
cretion by weighing the appropriate factors undeb. (1r) (b) 1. when the court ~ (4m) If the defendant violated 840.225 948.02 948.025

reachests decision on sentence adjustment. StaBtenklyft, 2005 WI 71281 Wis. 948.05 948.051 948.06 948.07 948.08 or 948.085 or s.

20484 697 N.-W2d 452 03-1959 940.302(2), i.f the.court finds thathe crime was sexually meti

973.20 Restitution. (1g) In this section: vated,as defined in £©80.01 (5) and sub(3) (a)does not apply

(a) “Crime considered at sentencing” means any crime fhhget;estltutloré(gfg rorg(z)iy requllrte ttr;]at the tdeffendant paanwufnt, ional
\ i A 0 excee ,000, equal to the cost of necessary professional

which t“he defe_ndgnt Yvas convicted _and any_read ih crime. servicesrelating to psychiatric and psychological care and-treat
(b) "Read-incrime” means any crime that is unajeedt or that ent, The $10,000 limit under this subsection does not ajpply

is dismissed apart of a plea agreement, that the defendant agregs amount of anyestitution ordered under su8) or (5) for the

to be considered by the court at the time of senteramghat the  cstof necessary professional services relating to psychiatric and
court considers at the time of sentencing the defendant for %@chologicabare and treatment.

C“mffo\rN"gh'Ch the defendant was CO“Z'Ct.ed' aton | (40) If the defendant violated 840.302 (2)or 948.051 and
(1) Whenimposing sentence or ordering probation for any, (5) or(3) does not applythe restitution order may require that

crime, other than a crime involving conduct that ConStiIUtef‘nedefendant -

. pay an amount equal to any of the following:
domesticabuse under 813.12(1) (am)or 968.075 (1) (g)for . . .
which the defendant was convicted, the court, in addition to angr(sf)omee %?;}fn()f necessary transportation, housing, and child

otherpenalty authorized by Iawhall order the defendant to maké ]
full or partial restitution under this section to any victim of a crime (b) The greater of the following:
consideredht sentencing oif the victim is deceased, to his or her 1. The gross income gained by the defendant due to the ser
estate unless the court finds substantial reason not to do so aficks of the victim.
statesthe reason on threcord. When imposing sentence or order > - The value of the victins' services as provided undée
:;19 protbattljon for g cr!ﬁnig ir;v?i\)/l?g (;;)nggé:to%azl():(%n?tltme&ateminimum wage.

omesticabuse under . ampr . afor . o .
which the defendant was convicted or that was considered-at sen(c)I Afny e.xpotlanses .mcgrre% by the V'Ct'mb'f rﬁlo%gthn for per
tencing,the court, in addition to any other penalty authorized b%?na safety is determine tf’ e “ec_es_sary y_t e |str|9t attorney
law, shall order the defendant to make full or pantétitution (d) The costs of relocating the victim to his or her,ctate,
underthis section to any victim of a crime, df the victim is Or country of origin.
deceasedp hisor her estate, unless the court finds that imposing (5) In any case, the restitution order may require that the
full or partial restitution will creatan undue hardship on thedefendando one or more of the following:
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(a) Pay all special damages, but not general damages, substarf10) The court may require that restitution be paid immedi
tiated by evidence in the record, which could be recovered inagely, within a specified period or in specified installments. If the
civil action against the defendant for his or her conduct iodime  defendantis placed on probation or sentenced to imprisonment,
missionof a crime considered at sentencing. theend of a specified period shall not be later than the end of any

(b) Payan amount equal to the income lost, and reasonabffiodof probation, extended supervision or parole. If the defend
out-of-pockeexpenseincurred, by the person against whom antis sentencetb the intensive sanctions program, the end of a
crime considered at sentencimgis committed resulting from the specifiedperiod shall not be later than the end of the sentence
filing of chages or cooperating in the investigation and prosecunders.973.032 (3) (a)
tion of the crime. (11) (a) Except as otherwise provided in this paragraipé,

(c) Reimburse any person or agency for amounts paid rgstitutionorder shall require the_defendant to deliver the amount
rewardsfor information leading to the apprehension or successffi money or property due as restitutiorthe department for trans
prosecutiorof the defendant for a crime for which the defendaffgr to the victim or other person to be compensatedriegtiution
wasconvicted or to the apprehension or prosecution of the defeagderunder this section. If the defendénnot placed on proba
antfor a read—in crime. tion or sentenced to prison, the court may order that restitution be

(d) If justice so requires, reimburse any insuserety orother paidto the clerk of court for transfer to the appropriate person. The

personwho has compensated a victim for a loss otherwise cofpurtshall impose on the defendant a restitution sugehander

pensableainder this section. ch.814 equal to5% of the total amount of any restitution, costs,
attorneyfees, court fees, fines, and surgfemordered under s.

973.05(1) and imposed under c814, which shall bgaid to the

titution to victims underthe order be paid before restitution todepartment)r the clerk of court for administrative expenses under
otherpersons. this section.

(7) If the court orders thagstitution be paid to more than one (b) The department shall establsiseparate account for each

personthe court may direct the sequence in which payments ar .- : e
to be transferred under sytil) (a). If more than one defendant%&son'n its custody or under its supervision ordered to make res

is ordered tamake payments to the same person, the court "tit&mon for the collection and disbursement of funds. A portion of

(6) Any order under sul§s) (c)or(d) shall require that all res

apportionliability between the defendants or specify joint an chpayment constitutethe surchage for administrative expen

severalliability. If the court specifies that 2 or more defendan esunder par(a). T .
are jointly and severally liable, the department or the clerk to (12) (&) If the court orders restitution in addition to the-pay
whom payments are made under s{i) (a)shall distribute any Mentof fines, costs, fees, and surdjes under s973.05and

overpaymentso that each defendaas closely as possible, pays73-06and ch814 it shall sethe amount of fines, costs, fees, and
the same proportion of the ordered restitution. surchargedn conjunction with the amount of restitution and issue

- : : ... asingle ordersigned by the judge, covering all of the payments.
imég)ir Ezsrt;g#tloor}%ﬂ\j/iecrﬁr?q tjongﬁ ;r;[glfeigsg(r)g ;rggg er;oftr cl)lr?ﬁh eIf the costs for legal represen.tation by a pri.vat(.e attorney appointed
nders.977.08are not established at the timeisfuance of the

defendanin acivil action. The facts that restitution was require ; .
or paid are not admissible as evidence in a civil action and h%ﬁgr,the court may revise the order to include those costatra

no legal efect on the merits of a civil action. Any restitution mad ) i .
by payment or community service shall be sdtagfainst any _ (P) Exceptas provided in pafc), payments shall be applied
judgmentin favor of the victim in a civil action arisingut of the ~ first to satisfy the ordered restitution in full, therpgyy any fines
factsor events which were the basis for the restitution. The co@ftSurchages under s973.05 then to pay costs, fees, and-sur
trying the civil action shall hold a separate hearing to determifiargesunder ch814other than attorney fees and finally to reim
the validity and amount of any sefafsserted by the defendant. Pursecounty or state costs of legal representation. .

(9) (a) If a crime victim is paid an award under sutiob ch. (c) If a defendant is subjett more than one order under this
949for any loss arising out of a criminal act, the state is subroga@&§tion and the financial obligations under any order total $50 or
to therights of the victim to any restitution required by the courteSS.the department or the clerk of court, whichever is applicable
Therights of the state are subordinate to the claims of victims wHBdersub.(11) (a) may pay these obligations first.
havesufered a loss arising out of thef@fises or any transaction  (13) (a) The court, in determining whether to order restitution
whichis part of the sameontinuous scheme of criminal activity andthe amount thereof, shall consider all of the following:

(b) Whenrestitution is ordered, the court shall inquire to see 1. The amount of loss defed by any victim as a result of a
if an award has been made under subdifich. 949and if the crime considered at sentencing.
departmentf justice is subrogated to the cause of action usder 2. The financial resources of the defendant.
949.15 If the restitution ordered is less than or equal t@thard ; o
undersubch.l of ch. 949 the restitution shall be creditedttee j -l.l—_EZ rr)]:ae;;:;ir&d;‘:rtzir%?ﬁatmgfgtsglgtgfg;:jf;iﬁ(?g;er;iant.
appropriationaccount under 20.455 (5)(hh). If the restitution d t- y p
orderedis greater than the award under subicbf ch. 949 an ents. ) )
amountequal to the award under subtbf ch. 949%hall be cred 5. Any other factors which the court deems appropriate.
ited to the appropriation account unde8.455 (5) (hhjand the (b) The district attorney shall attempt to obtfim the victim
balanceshall be paid to the victim. prior to sentencing information pertaining to the factor specified
(9m) Whenrestitution is ordered, the court shall inquire to séB Pat (a) 1. Law enforcement agencies, the departmenbote
if recompense has beerade under €69.13 (5) (a) If recoms  tions and any agency providing services under @50 shall
pensehas been made and the restitution ordered is less tha@g€endfull cooperation and assistance to thstrict attorney in
equalto the recompense, the restitution shall be applied to the pdipchargingthis responsibility The department of justice shall
mentof costs andY if any restitution remains after the paymentprdeteChnlcal assistance to district attorneys |n.th|3 regard and
costs,to the payment of the judgment. If recompensebees developmodel forms and procedures for collecting and eocu
madeand the restitution ordered is greater than the recomperi§€ntingthis information.
thevictim shall receive an amount equal to the amount of restitu (c) The court, before imposing sentence or ordering probation,
tion less the amounof recompense and the balance shall t&hallinquire of the district attornenggarding the amount of resti
appliedto the payment of costs and, if any restitution remains aftetion, if any, that the victim claims. The court shall give the
the payment of costs, to thyment of the judgment. This sub defendanthe opportunity to stipulate to the restitution claimed by
sectionapplies without regartb whether the person who paid thehe victim and to present evidence anduanents on the factors
recompensés the person who is convicted of the crime. specifiedin par (a). If the defendant stipulatés the restitution
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claimedby the victim orif any restitution dispute can be fairly Sub. (4) is patterned on 18 USC 3663 (b) (3).

heardat the sentencing proceeding, the court shall determine hR23) (S (3 & e BT & o O ) e O o ek cpaing
amountof restitution before imposing senterareordering proba  in the investigation and prosecution of théenée.

tion. In other cases, the court may do any of the following: Sub.(5) (c) is new It allows the court torder restitution of rewards paid for infor

T : : ationwhich helps solve or prosecute théeoke.
1. Order restitutiorof amounts not in dispute as part of the” Sub.(5) (d) carries forward the provision pffior s. 973.09 (1) (b), stats., allowing

sentenceor probation order imposed and direct the approprigi&titutionto insurers, sureties, etc.
agencyto file a proposed restitution order with the court within 90 sub. (6) is based on 18 USC 3663 (€) (1).
daysthereafterand mail or deliver copies of the proposed orderSub.(7) is new It allows the court to direct the order of payment when there is more

i~ iotri thanone victim, and to apportion liability when more than one defendant is ordered
tothe victim, district attome)defendant and defense counsel. to make restitution to the same person, or to specify joint and several liability

2. Adjourn the sentencing proceeding for up to 60 gheeysd Sub. (10) is based on 18 USC 3663 (f).
ing resolution of the amount of restitution by tteurt, referee or  Sub. (1) (a) is based on prior s. 973.09 (1) (b) and (1m) (c), stats.
arbitrator. Sub. (1) (b) is based on prior s. 973.09 (1m) (d), stats.
3. With the consent of the defendant, refer the disputed restigﬂgj 82; Eﬁ; o ggz:g o g::g: s g;g:gg Eimg 8 :::::
tution issues to aarbitrator acceptable to all parties, whose deter sup. (12) (c) is based on prior s. 973.09 (1m) (cm), stats.
minationof the amount of restitution shall be filed with the court Sub.(13) (a) is patterned on 18 USC 3664 (a). Prior s. 973.09 (1m) (a), stats., simi
within 60 days after the date of referral and incorporated into tﬁ]@/ required the court to consider the defendaalility to pay when determining

y . e amount of restitution.
court'ssentence or prObatlon order Sub.(13) (b) is new It makes the district attorney primarily responsible for obtain

4. Refer the disputed restitution issues trevuit court com  ing information relating to the amount of lossfevéd by any crimeictim. Law

ieqi ; forcement, probation and parole, and victim assistagercies must cooperate
missioneror other appropriate referee, who shall conduct & heaﬁth the district attorney in this regardlhe department of justice is directed to

ing on the matter and submit the record thereof, together with pevelopmodel forms and procedures for collecting victim loss data. See legislative
posedfindings of fact and conclusions of late the court within auditbureau report No. 85-10, April 15, 1985, at 14-18.

i » Sub.(13) (c) creates several optional procedures for resolving disputes over the
60 days of the date oéferral. Within 30 days after the referee amountof restitution without resort to a judicial evidentiary hearing as provided by

report iSﬁ'?d, the court shall d_etermine the amount Of_ restitutigglior s. 973.09 (1m) (b), stats. First, the defendant may stipulate to the district attor
onthe basis of theecord submitted by the referee and incorporatey’sdetermination of the amount of victim loss, while reserving the right to seek a

. ; ; ; r amount of restitution based on ability—to—pay factors. Second, the court may
it into the sentence or probation order imposed. The judge rthe dispute at the sentencing proceedimgdjourn the matter for later hearing

direct that hearings under this subdivision be recorded eithergayr to imposingsentence. Third, the court may order restitution of items not-in dis

audiorecorder or by a court repor.teﬁ transcript is not required pute,referring disputed issues for subsequent resolution. Fourth, the court, with the
; consentof the parties, may refer disputed restitution issues to an arhitrdtose
unlessordered by the JUdge' determinatioris final andbinding. Fifth, the court may appoint a referee to conduct

(14) At any hearing under sufd.3), all of the followingapply: fact-findinginto the disputed restitution issues, whose proposed findings must be

. presentedo the court within 60 days.
(@) The burden of demonstrating by the preponderanteesof Sub.(14) (a) to (c) is based on 18 USC 3664 (d) and prior s. 973.09 (1m) (a), stats.

evidence the amount of loss sustained by a victim as a 6dsult  sub.(14) (d) is new It is intended to allow restitution disputes to be heard in an

crime considered aentencing is on the victim. The district attorinformall viv?ay f? {_hat ri}lartifes may p?rticipatéﬁﬁti)vem Withlout tfhe r)éeed for IS?E:I
H H HP H nsel. Restitution hearingare not governe y the rules or evidence. ate v
ney is not required to represent any victim unless the hearings{ >, Ve 50 726t Anp. 1082) [87 Act 306]

heldat or prior to the sentencing proceeding or the court SO Orders, the absence of objection to a restitution summengn a defendant has received

(b) The burden of demonstrating, by the preponderance of py the trial court may assume that the amount is not in dispute and may order res
. . N ! itution on that basis. In such cases, the court need not make detailed findings under
evidencethe financial resources of the defendéme, present and b, (13) (c). State.\Szarkowitz157 Ws. 2d 740460 N.W2d 819(Ct. App. 1990).

future earning ability of the defendant and the needs and earningndersub. (14) (b)the defendant has the burden détfg evidence concerning

ability of the defendarg’ dependents is on the defendant. THaility to pay When the defendant fails tofef evidence, the trial court may order
e restitutionwithout making detailefindings as to sub. (13) (a) 1. to 4. Stat8aarke

d_ef_enda_mmay assert any defense that hetog could raise in a i, 157 ws. 2d 740460 N.w2d 819(Ct. App. 1990).

civil action for the loss sought to be compensated. Thue aff Application of bail toward payment of restitution is not permitted. Sta@etna

the state public defender is not required to represenirafigent rowski, 166 Ws. 2d 700480 N.W2d 790(Ct. App. 1992).

defendanunless the hearing is held at or prior to the sentencindreauiringa convicted defendant to deposit money for possible future counselling
. . Y P tsof vict ble. StateMandley173 Ws. 2d 838496 N.Ww2d

proceedingthe defendant is incarcerated when the hearing is h§i&(Ct ‘app 1003). o o e RS 8

or the court so orders. Restitution to a party with no relation on the record to the cohw®nviction or

(C) The burden of demonstrating, by the preponderantheof tAoreadgsi)réc.rimes ismproper State vMattes, 175 Wis. 2d 572499 N.w2d 711 (Ct.

evidencesuch other matters as the court deems appropriate is .is section does not authorize restitution for non—pecuniary damages. .State v

the party designated by the court, as justice requires. Stowers177 Wis. 2d 798503 N.W2d 8(Ct. App. 1993).

fme i p i+ Impositionof a restitution ordeafter commencement of the defendsujil sen
(d) Al parties interesteth the matter shall have an OpportunltXencedid not constitute double jeopard@tate vPerry 181 Ws. 2d 43510 N.w2d

to be heard, personally or through counsel, to present evidenggct. App. 1993).
andto cross—examine witnesses called by other parties. The coufthetime period for determining restitution under sub. (13) (c) 2. is directoty

arbitratoror referee shall conduct the proceeding so as stlo ™ECCib NEE SPA A LS B0 EAT Lol e cefendapdisonal
stantlaljustlce between the partles accordlng to the rules of s'%ttamiss;iorto the read-in chge. State vCleaves181 Ws. 2d 73510 N.Ww2d 143

stantivelaw and may waive the rules of practice, procedurgt. App. 1993).

pleadingor evidence, except provisions relating pvileged tSub-(_lg,impos‘ﬁ ?,mandﬁtoryldutsé ona cotutrt to prO\gdeek;:n'tution; adsenteptcet_
f ; : B ; not providing restitution is illegal and subject to amendment to provide restitution.
communicationsand personal transactions oommunication gi.i "Borsi 181 Ws. 2d 18, 510 N.W2d 739(Ct. App. 1993).
with a deqedent or.mentally |'II personto admissibility under s. Repaymento a police department of money used by the police to buy thrgs
901.05 Discovery is not available except for good cause showatefendant is not authorized by this section. Stafvans181 Ws. 2d 978512
If the defendant is incarcerated, he or she may participate by tgII%/é?eitscﬂ?.rgs‘:irt)ﬁt?ogr?iz/.vard is not allowed. Statklufford, 186 Ws. 2d 461
phoneunder s807.13unless the court issues a writ or subpoeng, 'y wad 26(Ct. App. 1994). ' ’ '
compelling the defendant to appear in person. A restitution award for the repair or replacement of a stolen or damaged item
History: 1987 a. 398s.39t041, 43; 1989 a. 31188 1991 a. 39269 1993 a.  is not limited to the fair market value of that item as determined by theStayev.
213 1995a. 141161; 1997 a. 2832001 a. 1661; 2003 a. 139321; 2005 a. 277 Kennedy,190 Ws. 2d 252528 N.W2d 9(Ct. App. 1994).
447, 2007 a. 20116 In the absence of a specific objection at the time restitution is ordered, the trial court
Judicial Council Note, 1987:Sub. (1) allows restitution to be ordered althoughmay proceed with the understanding that the defersdsitethce is constructive stip
thedefendant is not placed on probation. It allows restitution to be made payableltionto the restitution, including the amount. Statelepkins,196 Ws. 2d 36538
the estate of a deceased victim. It requires restitution ordered to be a conditiolNof/.2d 543 (Ct. App. 1995)94-0537

probationor parole served by the defendant for tiferefe. Finallyit allows restitu The expensesf fire—fighting and clean—up resulting from a crime could not be
tion unpaid athe time probation or parole supervision terminates to be enforced pioperlyawarded to the county as restitution because the county did not have a direct
thevictim as a judgment creditoSee 18 USC 3662 (a), (c) and (h). relationshipwith the crime of record and was not a victim. Stateohmaling198

Sub. (2) is patterned on 18 USC 3663 (b) (1) and prior s. 973.09 (1r), stats. Wis. 2d 757 543 N.W2d 555(Ct. App. 1995).
Sub.(3) is patterned on 18 USC 3663 (b) (2). Paragraph (d) is patterreed on A restitution order is undcted by bankruptcy proceedings. Stat8weat202
949.06(1) (b) 3., stats. Wis. 2d 366550 N.W2d 709(Ct. App. 1996)95-1975
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While atrial court may not, as part of a restitution or@essess general damages A stepparent of a victinay not be awarded restitution under sub. (1r), but a secu
thatcompensate a victim for such things as pain arférsug, anguish, or humilia  rity system purchased by a stepparent for the benefit of the victim was properly char
tion, it may award as special damagewy specific expenditure by the victim paid acterizedas the victins special damages that the stepfather compensated the victim
becausef the crime. State.\Behnke 203 Wis. 2d 43553 N.W2d 265(Ct. App.  for by paying for the system. The steppaefust wages for attending hearings in
1996),95-1970 the case were not subject to the order as recovery of lost wages is limited to persons

Theterm “anydefense” in sub. (14) (b) does not mean all defenses available ifigntified in sub(5) (b). State \Johnson, 2002 WI App 16856 Ws. 2d 871649
civil suit, but rather all defenses relating to the determination of loss sought to-be cbr{V.2d 284 01-0382 ) . )
pensatedThe civil statute of limitations does not appBtate vSweat208 Ws. 2d  Whena defendant presents evidence of ability tq fleytrial courfs not authe
409,561 N.W2d 695(1997),95-1975 rizedto defer adjusting themount of restitution based on ability to paihe court

Whena defendant defraugeople, reasonable attorney fees expended to recoyBiistmake a determination of the reasonable amount of restitution the defefitlant
lossesfrom parties who are civilly or criminally liable may be awarded as restitutio€ able to pay within the term of the sentence. Stéatewsch, 2003 W1 App 159
Statev. Anderson215 Wis. 2d 673573 N.W2d 872(Ct. App. 1997)97-1600  Wis. 2d 901656 N.W2d 78102-1755

Thatsub.(12) (a) requires issuing a single order covering all fines, assessmentg} Victim's loss of sick leave is special damages usdbr (5) (a). A court has
costs, and restitution after a restitution hearing does not authorize the court to Béjénorityto award restitution for sick leave the victim used. Stat@utsch,2003
open all other financial terms of a previously imposed sentence while restitutioyys APP 16,259 Ws. 2d 901656 N.w2d 78} 02-1755 )
being imposed. State Rerry 215 Wis. 2d 696573 N.W.2d 876(Ct. App. 1997), n ordering restitutionthe sentencing court must take a defendaanitire course
97-0847 of conductinto consideration and not break down the defensl@anduct into its

A governmental entity may be a “victim” under sub. (1r) entitled to collect Festit(a‘onstltuenparts and ascertain whether one or nanés were a cause of the victim
tion, State vHoward: Hastings218 W, 2d 152579 N W2d 290(Ct App. 1998, - G a0 e e g, and ihe resullig damage wes & Cear conse
D0 008 Ses also State Ortiz, 2001 W1 App 215247 Ws. 20 836634 NW2d g oceqf the abduction. State Rash, 2003 WI App 3260 Ws. 2d 369 659

An order that a defendant liquidate his life insurance polisigisdraw funds from N.W.2d 189 02-0841 .
apension fund, and pay the proceeds to the victims of his embezzlement crime wé%a contractor fraud case, poor quality of the work actually performed under the
barredby federal law Statev. Kenyon,225 Wis. 2d 657593 N.W2d 491(Ct. App.  ¢ON ractis purelya civil wrong and the criminal restitution statute cannot be enlisted
1999),98-1421 to remedy it nor to recoveattorney fees under s 100.20 (5) for administrative code

In an employee felony theft casewias improper to order restitution for unearnedYiolationsby a contractorState vL.ongmire, 2004 Wi App 92,72 Ws. 2d 759681
benefitsand vacation that were not “readily ascertainable pecueiggnditures,” N.W.2d 354 03-0300 . . . . '
theuse of a vehicle that the employee had unrestricted personal use of, and the cofgStitutionorders from proceedings held outside the statutory time period for valid
of recruiting and hiring a replacement for tefendant that resulted from the (rjeasonsmay be upheld, provided that doing so will not result in prejudidbeto
employee'sesignationand not from the theft. StateRolmgren229 Ws. 2d 358 Jefendant.When there were ntemonstrable valid reasons for delaying the restitu
599 N.W.2d 876(Ct. App. 1999)98-3405 tion determination hearing for 14 years and the delay inherently prejuttieed

A defendant is entitletb a hearing, although it may be informal, to challenge th efesn\?v?rxtheetgazlg%o\l;\rlt I‘?é‘%% t%%g",‘\}h\?vrz'%' é% o(r)cile_rorgzgtutlon. Staftegler
existenceof damage to the victim, as well as the amount of damage. If damage re / lpdp ;260 WS. 0 dii t5' e dit id
from a criminal episode in which the defendant played any part, the defendan&iJ pecialdamages  means any readily ascertaingsieuniary éxpenditure pai

b - h . because of the crime. Sub. (5) (a) contemplates that restiiligenerally ren
g%%gng,f?ﬁrg%lﬁwﬁg rle(;sil(tgttlozggr t{ag%%tigggfzt;alrgages. StatMadiock, o acrial civil litigation unnecessaryhe ultimate question in deciding whether an
: ’ : y . item of restitution is “special damages” is whether the item is a readily ascertainable

For restitution to be ordered, causal nexus between the crime and the disput f f h f
; ; ; egn cuniaryexpenditure attributable to the defendsustiminal conducthat could be
damages required. ‘The defendanitictions must be the precipitating cause of th ‘ecoveredn a civil action. A restitution hearing is not the equivalent of a civil trial

injury, and the harm must have resuifeain the natural consequences of the action nddoes not require strict adherence to the rules of evidence and burden of proof.

Statev. Canady2000 WI App 87234 Wis. 2d 261610 N.W2d 147 99-1457 §\gev- Johnson, 2005 W App 20287 Ws. 2d 381704 N.W2d 625 04-2059

Kn%ﬁmzr(i)%%%n:ggglznsczesgq\e\}/sngé %%A;aGiigdNavs\Izadd;(;%ngs_elg%éesmution' State Betore a trial court may ordeestitution there must be a showing that the defen

; Lo : nt'scriminal activity was a substantial factor in causing pecuniary injury to the vic
Therewas no statutory authority for a restitution order that provided for paym S " “ ) "
from the defendard’prison earnings account, with the Department of Corrections in a “but for" sense. “Substantial factor” denotes that the defes uct has

: 3] chan efect in producing the harm as to lead the trier of fact to regard it as a cause,
determinethe specific amount. Statefivans, 2000 WI App 17838 Ws. 2d 41, isinathat word in the popular sense. A defendant cannot escape resporfsibility

617N.W.2d 220 99-2315 2L h ] ‘
Medical Assistance is an insurer like any other for purposes of sub. (5)itims/ \rfigtﬁrt]'ggﬁ nggla/sbs\;:laxrs)g ggfé?%;?g%‘gf}%z?\t‘_%ggﬂgzcgngztg%gam'

neednot in each case present evidence of the stal#igation to or its subrogation Lost profits are recoverablas special damages. It is not necessary to have an
rlgh:]s.dSt?te AVBal;‘i" 2001 Wi Agp%)o(())z,ms Ws. 2d |77%|26 N-ng 86299h_3347h establishedtontract in order to demonstrate the necessary causal link between the
Ofg ghi fé 'E.'Hgg gy \;Icct;ln;] : :]nalsécfwas \Sit)“(g) Igrphpelcce;] ”; tg US#t ngsf)hoTt esft‘;?é 3’ defendetljnt’s:rimir}_ell(l a|1ctivity and ctljai.meulzst profit% H}‘/nvrr:en gegotiatiopg ar% un%er

¢ : : way and appear likely to succeed, interference as been considered to be
Gribble, 2001 W1 App 227248 Ws. 2d 409636 N.W2d 488 00-1821 atort of interference with a prospective contractual relation. The victim
_ Thereis no statutorauthority to orderas a condition of probation, payment of res ith reasonable certaintpiat the prospective contractual relationship would have
titution obligations in a separate criminal case. Stafenpen, 2001 WI App 273,  5¢cryedabsent the defendasitvrongful conduct. Due weight may be given to the
248 Ws. 2d 951637 N.W2d 481 01-0182 . fact that the defendarst'wrongful conduct created any speculation or uncertainty
_ Thereare 4 alternativerocedures under sub. (13) (c) by which a court, at senteng;atey,. Johnson, 2005 WI App 20287 Wis. 2d 381704 N.W2d 625 04-2059
ing, can postpone the determination of restitution amounts. If a court constructs itghenthe restitution amount was not set until approximately one year after a civil
own pré)_cedure totset:] res_tltut_lton, trlet deltl:lsm[: tcannot s}ar:jd.t Nothing Fi'rte(t:'lu mentwas entered, it was appropriate to reopen the civil judgtoeiow con
remandinga case to the circuit court to allow It to properly determine restitutioljqgerationof that issue. A full hearing was requireddetermine whether the eut
Statev. Krohn, 2002 WI App 96252 Ws. 2d 757643 N.W2d 874 01-1832 standingrestitutionorder has been included in the calculation of the civil settlement.
~ Whensalaried bank employees spent work time researchingerjothe damage Herry, Lanaghan, 2006 WI App 2989 Ws. 2d 440710 N.W2d 496 05-0422
incurredby the bank was not the payment of wages, as the employeeshaoeld A civil settlement agreement can have rfeefupona restitution order while the
beenpaid the same sum regardless, but rather the loss of the value of its employgg@ndanis on probation unless the circuit court first finds that continued erforce
zzre\’r'gggoért;‘&gr.‘rr‘f;fé"?‘t.lthpe%(‘:’ggggévgg&dpgﬁmtﬁéhserg‘.’gg‘g-ofTQ?teg_? f_gﬁct')%g?mentof the restitution order would result in a double recoverghe victim. After

VA ! VI | y ubj Itutl a defendant is released from probation and @myaid restitution becomes a civil

undersub. (5). State.Rouse, 2002 WI App 10254 Ws. 2d 761648 N.W2d 507 jydgment, howevera settlement agreement between the victim and the defendant
01-0774 ) ) ) __maypreclude the victim from enforcing the judgment. Hunm\lazny, 2006 WI 87,

Restitution does not include reimbursement for collateral expenses incurred indbgwis. 2d 169716 N.W2d 807 04-0036
normalcourse of law enforcement as the law enforcement agency is not a victimyhjs section does not limit the consideration of a defensiaility to pay out of
Statev. Storlie, 2002 W1 App 16356 Ws. 2d 500643N.W.2d 874013376 See  fyndsderived from only earnings or wages. “Financial resources” refers to a#l finan
alsoState vHaase, 2006 WI App 8893 Wis. 2d 322716 N.W2d 526 05-0987  ¢jal resources availabte the defendant at the time of the restitution gridetuding

In addition to replacement costs, reasonable rental fees incurred by a victim mydted funds, except where otherwise provided by. |&tate vGreene, 2008 WI App
be part of a restitution award. Staté&ayon, 2002 WI App 17&56 Ws. 2d 577 100, Ws.2d __ ,  N.\&d __ 07-0269
649 N.W2d 331 01-2365 Whenthe amount of restitution was set at judgment and, the initial order in this case

Becausehere was a valid reason for exceeding the statutory time period set in suéistimely, thedefendant was not prejudiced by an amended order that only clarified
(13) (c) andbecause no prejudice resulted from the delay in the restitution proceadhenhe would be required to start paying thstitution established in the original
ings, a circuit cour restitution order was not vacated as untim8tate vJohnson, order. The amended order did not violate double jeopardy principles. SGiteane,
2002WI App 166,256 Wis. 2d 871649 N.W2d 284 01-0382 2008WI App 100, W&.2d__,  N\VZd__ 07-0269
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