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This opinion is subject to further
editing and nodification. The final
version wll appear in the bound
vol ume of the official reports.
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M1 DAVI D T. PROSSER, J. This is an antitrust case. The
plaintiffs! accuse 24 taverns in the immediate vicinity of the
University of Wsconsin canpus in Mdison and the Mdi son-Dane
County Tavern League, Inc. (collectively, the defendants) of
hori zontal price-fixing violations under Ws. Stat. § 133.03(1)?2
because, in response to pressure fromcity governnent to ban all
drink specials after 8 p.m in the city, the 24 taverns agreed
to elimnate drink specials at their establishnments on Friday
and Saturday nights after 8 p.m W review here a published

decision of the court of appeals, Eichenseer v. WMdison-Dane

County Tavern League, Inc., 2006 W App 226, 297 Ws. 2d 495,

725 N.W2d 274, affirmng the circuit court's grant of sunmary
judgnent to the defendants.

12 In the procedural posture of this case, we do not
address whether the defendants' conduct constituted violations
of antitrust |aw We assune antitrust violations for purposes
of determining whether the defendants have immunity for their

actions. The defendants contend that their conduct is inmune

!'Nic J. Eichenseer, Brian Dougherty, and Eric B. Stener
filed their conplaint in Dane County Circuit Court as parties
and representatives of a class of persons who patronize the 24
Madi son taverns after 8 p.m on Friday and/or Saturday nights.
Nic J. Eichenseer elected not to appeal the circuit court's
deci si on. Only Dougherty and Stener are participating in this
appeal . Accordingly, reference to "the plaintiffs" indicates
only Dougherty and Stener.

2 All references to the Wsconsin Statutes are to the 2003-
04 version unl ess otherw se indicat ed.
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from Wsconsin antitrust |law under: (1) the so-called "inplied

repeal doctrine"” articulated in Town of Hallie v. City of

Chi ppewa Falls, 105 Ws. 2d 533, 314 N.W2d 321 (1982) (Hallie

1); (2) the Noerr-Pennington governnment petitioning doctrine

articulated by the United States Supreme Court:® and (3) the
Local Governnent Antitrust Act (LGAA), 15 U.S.C. 8§ 34-36.

13 W conclude that the defendants' challenged actions
are immune from state antitrust |aw under the inplied repeal
doctrine of Hallie 1I. Because of this conclusion, we determ ne
that it s not necessary to decide the wvalidity of the
def endants' second and third defenses. Accordingly, we affirm
the decision of the court of appeals.

| . FACTS AND PROCEDURAL POSTURE

14 This case was filed in Dane County G rcuit Court on

March 24, 2004. It was assigned to Circuit Court Judge Angela
B. Bartell. The parties engaged in sone discovery and filed
docunents with the court. The defendants noved for summary

judgment in Decenber 2004, and the plaintiffs noved for summary
judgnment in February 2005. The effect of counter-notions for
summary judgnment, together wth the various filings in this

case, is an assertion by the parties that the facts are

3 See EE. R R Presidents Conference v. Noerr Mtor Freight,
Inc., 365 U.S. 127 (1961), and United Mne Wrkers v.
Penni ngton, 381 U. S. 657 (1965).
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undi sputed, that in effect the facts are stipulated, and that
only issues of |law are before the court.?

15 In this opinion, we closely follow the circuit court's
witten account of the undisputed background facts, wth
suppl ementation fromthe sunmary judgnent record.

16 In 1999 the Gty of Mdison (Cty) began to address
i ssues of high-risk drinking. The Gty was concerned that
al cohol issues, especially over-consunption, were increasing in
the area of the University of Wsconsin-Mdison (University)
canpus, leading to nore frequent conveyances of students and
ot hers to det oxi fication facilities in I'ife-threatening
circunstances and increased need for expensive police response
services to the canpus area. The City focused on how over-
consunption of alcohol reduced the health, welfare, and quality
of life of people in the canpus area. Mayor Sue Baumann
appointed a Wrk Goup on Downtown Alcohol Issues to address
t hese concerns. The group included representatives from the
Madi son- Dane County Tavern League, Inc. (Tavern League), the
University, the nmayor's office, the city attorney's office, and
the Madi son Police Departnent. In April 2000 the work group
issued a report naking suggestions related to the perceived

"over-saturation” of downtown taverns, capacity violations at

4 See Powal ka . State Mut. Life Assurance Co., 53
Ws. 2d 513, 518, 192 N W2d 852 (1972) (citing Wegand V.

G ssal, 28 Ws. 2d 488, 137 N.W2d 412 (1965), rehearing denied,

28 Ws. 2d 488, 495a-b, 138 N W2d 740 (1966)); Lucas v.
Godfrey, 161 Ws. 2d 51, 57, 467 N.W2d 180 (Ct. App. 1991).

4
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the taverns, and the need for greater enforcenent of existing
or di nances.

17 The City's concerns were shared, and to sone extent
inspired, by the University. On March 1, 2000, then Provost of
the University John Wley wote a letter to |local tavern keepers
in which he said that "high-risk drinking is clearly the primry
health risk of our students and a najor threat to their academ c
success." Several years earlier, the University had received a
grant from the Robert Wod Johnson Foundation to fund multi-year
research, political action, and nonitoring to try to reduce

"binge" drinking in the canpus area.® Thus, by early 2000, the

® Problem drinking, related crimes, and related injuries
pl ague col |l ege canpuses across the United States. A March 2007
report by The National Center on Addiction and Substance Abuse
(CASA) at Col unbia University found:

From 1993 to 2005, there has been no significant
reduction in the levels of drinking and binge drinking
anong college students. In 2005, 67.9 percent of
students (approximately 5.3 mllion students) reported
drinking in the past month and 40.1 percent
(approximately 3.1 mllion students) reported binge
dri nki ng. * However, from 1993 to 2001 rates of
riskier dri nki ng—¥r equent bi nge dri nking, bei ng
i ntoxi cated, drinking to get drunk—have increased.

Between 1993 and 2001, there has been a 37.6
percent increase in the proportion of college students
hurt or injured as a result of their alcohol use (9.3
percent vs. 12.8 percent). In 2001, 1,717 college
students died from unintentional al cohol -rel at ed
i njuries—dp six percent from 1998.



No. 2005AP1063

University had begun to involve itself actively in the Cty's
decisions on retail liquor |icenses near the canpus.

18 The University took the position that drink special s—
that is, advertised pronotions offering either: (1) special
hi gh- potency drinks containing nultiple shots of liquor; or (2)
multiple drinks for the price of one regular drink—were
encouragi ng high-ri sk, hi gh-volunme drinking by University
st udents.

19 The University applied pressure to the Cty; and the
City, in turn, began to flex its regulatory nuscle. It inposed
special conditions on the license of a tavern called Luther's

Bl ues, and thereafter inposed the "Luther's Blues conditions"® on

The average nunber of alcohol-related arrests per
canpus increased 21 percent between 2001 and 2005. In
2005, alcohol-related arrests constituted 83 percent
of canpus arrests.

[FN*: Binge drinking is defined as five or nore drinks
on any one drinking occasion in the past two weeks. ]

The National Center on Addiction and Substance Abuse at Col unbi a
University, Wasting the Best and the Brightest: Substance Abuse
at Anerica's Colleges and Universities 3, 4-5 (March 2007),
http://ww. casacol unbi a. or g/ absol utennf articl efil es/ 380-

Col | ege%20I | %20Fi nal - Revi sed. pdf (last visited Apr. 29, 2008).

® The "Luther's Blues conditions," requested by the
Uni versity and inposed by the Cty, include the foll ow ng:

. Not to increase the volume contained in a serving
W thout 1increasing proportionately the price charged
for such serving.

. Not to give away any drink or sell at a price
that is different from the usual price for the drink
for any period of tinme |ess than one full week.
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virtually all liquor licenses issued to new or relocating |iquor
establ i shnments near the canpus. These conditions did not limt
or set alcohol prices but were designed to discourage price
reduction "specials" that the Cty believed encouraged high-
vol une and danger ous dri nki ng.

110 The "Luther's Blues conditions" were  sonetinmes
characterized as "voluntary." They were, however, required for
new |icensees’ and existing |icensees who relocated or attenpted

to make significant changes to their businesses.® The circuit

. Not to give away any drink or reduce the price of
any drink conditioned upon the purchase of any drink
or number of drinks.

. Not to sell or give away an unlimted nunber of
drinks during a set period of tine for a fixed price.

" The record indicates that the followi ng new | icensees were
subject to the "Luther's Blues conditions": Hawk's, Crave, Dotty
Dunpling's, Kima Lounge, and Nam s Noodl es.

8 The City of Madison, Wsconsin Code of Ordinances provides

that an application for a Cdass B Iliquor |license (which
authorizes retail sales of intoxicating liquor for consunption
on the premses licensed) nust be filed with the Gty Cderk
before it 1is referred to the Comon Council for ultimte
approval . Madi son, Ws., Code 88 38.03(2)(b), 38.05(3)(a),

38.05(11) (2007). However, before Council approval, the Cty
Clerk nust refer the application to the Al cohol License Review
Commttee (ALRC), which conducts an "investigation as to the
advisability of granting such Ilicense" and then nakes "a
recommendation to the Common Council as to whether or not such
application should be granted.” 1d., 8§ 38.05(3)(a)11.
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court pinpointed two taverns in the second category, nanely,
Regent Street Retreat and Buck's. None of the taverns with the
"Luther's Blues conditions"” inposed by the Cty is a defendant
in this suit. By contrast, the Nitty Gitty was threatened wth
"conditions" at the tinme of a planned expansion, but avoided
them after intense negotiations. The Ntty Gitty is now a
defendant in this suit.

111 The Cty commttee charged with making recommendati ons
on liquor Ilicenses is the Alcohol License Review Conmttee
(ALRC), which was then chaired by Mdison Al der Tim Bruer. The

circuit court said of the ALRC

ALRC s recomendations regarding whether [|icenses
should or should not be granted and the various
conditions that should be attached to those I|icenses
were so powerful that they were alnost inevitably
followed by the Gty Council. ALRC and its
chai rman[, ] [ Al der] Bruer[,] functioned as the
powerful face and voice of the Cty's formal and
informal regulation of alcohol sold in the Cty of
Madi son.

The City Cerk nmust also give notice of the application to
the Director of the Neighborhood Preservation and Inspection
Division, the Chief of the Police Departnent, the Chief of the
Fire Department, and the Director of Public Health, all of whom
i nspect the prem ses sought to be licensed and report to the
Comon Council in witing. Id. The Gty Cderk nust schedule
public hearings before the ALRC and Common Council before a
Class B license is granted. 1d., 8§ 38.05(3)(e).

The ALRC, through its recomendations, clearly influences

the Common Council's decision to grant or deny a |icense. In
this case, ALRC Chair Bruer and Al der Verveer, who represented
the canmpus area, influenced the "Luther's Blues conditions"

pl aced upon new and existing licensees in the downtown canpus
ar ea.
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12 In the sumer of 2001 the ALRC created a "Sub-
Committee on Conprehensive Alcohol [Issues" (subconmmttee) to
continue its efforts to address problens associated wth high-
ri sk drinking. The subcommttee held public hearings at which
University representatives, tavern owners, and the public stated
their views on drink specials and other drinking issues.

13 The subcommttee's final report recommended that the
ALRC seek an ordi nance regul ating drink specials. That report,
issued on April 25, 2002, contained draft ordinance |anguage
banning all drink specials at all Madison taverns seven days per

week after 8 p.m?® Madison taverns and the downtown business

% The draft ordi nance st ated:

38.07(14) Drink Special s Regul at ed.

Between 8:00 p.m and closing on any day wth
regard to the advertising, sale or service of alcohol
beverages, licensee shall:

(a) Not increase the volume contained in a
serving without increasing proportionately the price
charged for such serving.

(b) Not give away any drink or sell at a price
that is different from the usual price for the drink
for any period of tine |ess than one full week.

(c) Not give away any drink or reduce the price
of any drink conditioned upon the purchase of any
drink or nunber of drinks.

(d) Not sell or give away an unlimted nunber of
drinks during a set period of tine for a fixed price.

(e) Not advertise in any manner t he
avai lability, pricing or dispensing of drinks or
alcohol in a manner to lead a reasonably prudent

person to conclude that alcohol is available contrary
to paragraphs a.-d. above.
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community opposed this report and the <concept of a drink
specials ban because the bar owners believed that the ban was
overbroad and that drink specials contributed little to high-
risk drinking behavior around canpus. Notwi t hstanding this
opposition, the ALRC received the subcommttee report by a
unani nous vote on May 21, 2002. The report was then referred to
the Common Council, which also accepted it. Once the report was
received by the Council, its recommendations went back to the
ALRC for the devel opnent of an ordinance for a citywde drink
speci al s ban.

1214 On July 10, 2002, the ALRC held a neeting at the
University Menorial Union at which John WIley, who had becone
University Chancellor, expressed his strong support for a
conprehensive drink specials ban. Ri chard Lyshek, a canpus
tavern owner, and Barbara Mercer, president of the Tavern
League, continued to express opposition. At the end of the
meeting, ALRC Chair Bruer told Lyshek and Mercer that he
believed there were sufficient votes on the Comon Council to
pass an ordinance banning drink specials. The circuit court
|ater found that Alder "Bruer specifically directed Lyshek and
the Tavern League to cone up with a solution to the Cty's drink
special concerns and explained that if they didn't[,] the Gty
would take care of the issue itself." Lyshek and Mercer
conferred with one another about the need to respond to the
City's demands, and Lyshek offered to coordinate outreach to the
bar owners in the canpus area and develop a response to the
pressure on the tavern owners to self-regulate drink specials.

10
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115 Lyshek becane the point person in negotiations because
he was not only a tavern owner but also a nenber of the ALRC
He held nunmerous neetings with Alder Bruer and Alder M ke
Verveer, who represented nost of the canpus area on the Conmon
Counci | . Al ders Bruer and Verveer also nmet wth other
interested persons to express the City's concerns and its
devel oping policy against drink specials. Again, the circuit

court found as fact that:

Despite opposition of tavern owners to any type of ban
on drink specials, [Alder] Bruer told Lyshek and
Barbara Mercer that the bars needed [to] come up with
their own solutions to the excessive drinking problens
caused by drink specials or the Gty would do it for
t hem ALRC nenber Lyshek believed that any bar that
did not take steps to address the City's concerns on
drink specials would be subject to increased police
scrutiny and would have difficulties wth the ALRC at
the time of liquor license renewal. (Enphasis added.)

116 As a result of his outreach efforts anong canpus bar
owners, Lyshek identified a nunber of bar owners who were
willing to announce that they would "voluntarily" discontinue
drink specials on Friday and Saturday nights after 8 p.m to
head off enactnment of a citywide all-week drink specials ban.
Lyshek presented the idea to Al der Verveer, who agreed that it
m ght be acceptable to the City. Lyshek also spoke directly
with Al der Bruer, who reportedly liked the idea as well.

117 A press conference was organized for Septenber 12,
2002, at which various downtown bar owners would announce that
they were acceding to the City's demands. Several days prior to

the press conference, Al der Bruer contacted Lyshek and asked

11
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whet her any of t he bar s woul d ext end the voluntary
di sconti nuance of drink specials after 8 p.m to Thursday
nights.'® Lyshek resisted, telling Al der Bruer that he did not
think that any bars would be willing to extend their policy to
Thur sdays.

118 At the Septenber 12, 2002, news conference, various
tavern owners, surrounded by Alder Verveer and University
representatives, publicly announced that they were "giving in"
to the Cty's demands and would not offer drink specials on
Friday and Saturday nights after 8 p.m The tavern keepers'
princi pal spokesman, Marsh Shapiro, a fornmer |ocal television

personality, delivered the follow ng prepared statenent:

News Rel ease

For release after 2:00 p.m Thursday Septenber 12,
2002

Good aft er noon.

My nanme is Marsh Shapiro, owner of the Ntty Gitty
Restaurant and Bar, . . . Wth nme are D ck Lyshek,
owner of Bullfeathers and the [Dane] County Tavern
League representative on the Al cohol License Review
Committee of which he is a non-voting nenber, and
Kelly Meuer owner of State Street Brats.

We thank you all for com ng.

This afternoon . . . | am acting as a spokesperson
representing over 35 bar owners in the canpus area.

10 These reported statements of ALRC Chair Bruer were cited
by the circuit court as "verbal acts" and not regarded for their
truth. As such, the statenments were considered by the circuit
court on the parties' notions for sunmmary judgnent.

12
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UW Chancel lor Wley and Cty officials have repeatedly
expressed the opinion that drink specials are
pronoting binge drinking and are the min cause of
problens that occur at bartinme specifically on week-
ends in the canpus area.

First and forenost, we strongly disagree with that
opinion, and hold to our belief that drink specials
are not the cause of the late night problens. W see
drink specials as a legitimate marketing strategy
desi gned to get custoners to conme to our
establ i shnments. They are the same marketing and
pronotion techniques that are enployed in every other
type of business to get customers in the door.

W are a little puzzled about the m xed nessages being
sent by the AL RC and the Cty Council. W all
believe in the free enterprise system but the ALRC
continues to saturate our downtown area by approving
nmore new |icensed establishnents, yet now they want us
to elimnate the drink specials which is a way of
conpeting with each other and wth all the new
establishnments in order for us to stay in business.

Furthernore, we want to go on record today stating
that [we] do not encourage binge drinking nor do we
condone it in our bars. W would like all of our
patrons to drink responsibly and to know when to say
when.

It is our purpose and intent to provide clean and safe
environments for our patrons for the purpose of
socializing and for the responsible consunption of
al cohol i ¢ bever ages.

Wth these facts in mnd, and wthout acknow edgi ng
that drink specials are indeed causing this problem
we as a group, have agreed that we wll voluntarily
and imedi ately end all drink specials on Fridays and
Saturday nights after 8 p.m in our establishnents.

Furthernore, a majority of us agree that we will do no
new advertising or pronmoting of week-end drink
specials on local radio, TV, or in the newspapers
after current and existing contracts expire.

As concerned owners and businessnen, we want to be
part of the solution, not part of the problem

13
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In trying to build bridges and nend fences wth
Chancellor Wley and City officials, we feel today we
are taking this first solid step toward trying to end
a problemthat we all agree exists.

If it is found that late night trouble in the canpus
area on week- ends decr eases significantly or
di sappears, then we will be the first to admt that
drink specials were a part of the problem and we wl|
be pl eased and happy that we took this action today.

However, if after a period of tinme it is determ ned
that nothing has changed, and the nunber of police
calls has stayed the sane or gone up, then we can
probably conclude that drink specials were not the
cause of the problenms, and we wll all have to
continue to work together to I|ook elsewhere to
satisfactorily resolve this issue.

W do not feel that pending |egislation before the
AL RC to ban all drink specials at all bars and
restaurants in the Gty of Madison is necessary.

Oh a related topic, we do not feel that new
| egislation is needed regarding the banning of snoking
in our bars and restaurants in the city.[]

These two issues have occupied a great deal of our
time in recent nonths, and although these are hot
button items right now, we as bar and restaurant
owners feel it's time for all people to start taking
the responsibility for their own actions and nmake
solid choices relating to their drinking and snoking
habi ts.

W do not need nore legislation or controls that wll
adversely affect our businesses.

In  summary, we are responsible alcohol license
hol ders, honorable businessnmen, comunity | eaders,
t axpayers, and good citizens of Madison, and we would
like both University and City officials to treat us as
such.

1 An ordinance banni ng snoking in Mdison taverns went into
effect on May 11, 2004.

14
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Thank you. . . . W wll be happy to answer any
guestions you nay have.

119 When the tavern owners were asked whether drink
specials could be discontinued on Thursday nights, Lyshek
answered that there should be one busy night of the week,
Thursday, as a "control," to test whether the absence of drink
specials really had any effect on problens associated wi th high-
ri sk drinking.

20 The Septenber 12, 2002, press conference was designed
to signal the tavern owners' conpliance wth the Gty's
regul atory demands and policies. The circuit court |ater found
that the news conference was also "political puffery" in an
effort to get naxi mum press exposure to nmake the reported group
of cooperating bar owners |ook as large as possible—all
designed to have the maxinmum political inpact on the ALRC and
the Cty, so that no further steps to enact a citywi de drink
specials ban would appear to be necessary. The Tavern League

simul taneously issued a supportive press release, ' but it

12 The following is an excerpt fromthis press rel ease:

The Down Town Tavern Wrking Goup (DIWH is
sponsored by the Dane County Tavern League and
consists of the mmjority of taverns and restaurants
with alcohol service in the University Avenue/State

Street Corri dor as well as the |ocal [ b] eer
whol esal ers. The DIWG was formed to provide a
proactive and substantive response to the hysteria
surroundi ng st udent dri nki ng habi ts, and t he

regul atory proposals that have been directed at canpus
area taverns. Follow ng are our proposals for dealing
wth sonme of the issues being raised tine and tine
again by the University and City.

Drink Speci al s:

15
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specifically reserved the right of individual tavern owners to
determine their own participation based on their independent
busi ness needs. 3

21 The circuit court found that the press conference and
press releases had the desired effect. At the next ALRC
meeting, the conmttee placed its previously stated intent to
draft and pursue a citywde drink specials ban ordinance on

hol d. Thereafter, the Common Council never debated, voted on,

It is the position of the DIWs that there is no
statistically significant correlation between the
exi stence of [d]rink [s]pecials and disorderly

behavi or. The truly significant drink specials
exi st on weeknights when disorderly behavior is
m ni mal

[Most of the downtown taverns . . . have

voluntarily agreed to elimnate late night drink
specials on Friday and Saturday nights beginning
Septenber 20, 2002 and continuing for at I|east the
next year. W have our reservations about engaging in
what could be <considered illegal "collusion in
restraint of trade", but we feel this proactive
position can cut through the fog and confusion
surrounding the role of drink specials and disorderly
behavi or.

13 The following taverns were listed in the Tavern League's
press release as "Fully confirmed participation as of
9/ 12/ 2002": "Any's Cafe, Angelic, Blue Velvet, Buffalo WId
Wngs, Bull Feathers, Brothers, Cty, Cub Amazon, Irish Pub,
Kol |l ege Klub, Mad Dogs, Mdhatters, Ntty Gitty, Plaza, State
Bar, State Street Brats, Stillwaters, Vintage Spirits, \Wandos."

QO her taverns were listed in the sanme press release as
"WIllingness indicated but confirmation not received as of
9/ 12/ 2002": "Spices, Paul's Cub, Lava Lounge, Red Shed, [The]
Pub, Mondays. " These six taverns are naned as defendants in
this suit.

16
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or passed any ordinance banning drink specials in the downtown
ar ea.

22 Throughout 2003, at approximately six-nonth intervals,
the ALRC received detailed reports from University officials
active in nonitoring canpus drinking issues. These reports
tracked detoxification runs and the utilization of police
services in the canpus area. A May 2003 University press
rel ease stated that "a voluntary effort by 25 downtown Madi son
bars to limt weekend drink specials coincides with declines in
liquor-law violations and disorderly-conduct incidents during
the first six nonths of the program according to new data from
t he Uni versity of W sconsi n- Madi son' s PACE [ Pol icy,
Alternatives, Community, and Education] Project.”

123 On March 10, 2004, however, the University issued a
press release stating that the voluntary drink specials ban "has
been inconclusive and serious al cohol-related crinme continues to
rise." The press release cited a University PACE Project study
of downtown police calls that found that downtown disorderly
conduct violations increased 38 percent on Friday nights and
38.4 percent on Saturday nights from August 2002 to August 2003,
at a tine when the voluntary drink specials ban was in place
Despite these findings, PACE continued to advocate voluntary
[imts on drink specials.

24 Throughout 2004, and continuing through the tine frane
giving rise to the present |litigation, the Mdison Common
Council did not enact any ordinance or other regulation banning
drink specials.

17
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125 On March 24, 2004, the plaintiffs filed this antitrust
class action lawsuit against the Tavern League and the 24
downt own taverns. The suit sought danmages and injunctive relief
pursuant to Ws. Stat. 88 133.03 and 803.08. The conpl ai nt
alleged that the defendants entered into an agreenent on
Septenber 12, 2002, to "voluntarily and imediately end al
drink specials on Friday and Saturday nights after 8
p.m . . . for the express purpose of increasing prices in order
to reduce output (i.e., consunption).” The plaintiffs described
the defendants’' ~conduct as a "naked, per se price-fixing
conspiracy." The  conpl ai nt stated that damages were
"anticipated to be in the tens of mllions of dollars.”

126 I n Decenber 2004 the defendants filed a notion for
summary judgnment, which was countered in February 2005 by the
plaintiffs' own notion. The defendants argued that their
chal | enged conduct was inmmune from Wsconsin antitrust |aw under
any of three legal rationales: (1) the so-called "inplied repeal

doctrine" of Hallie I; (2) the Noerr-Pennington governnment

petitioning doctrine; or (3) the LGAA, 15 U S.C. 88 34-36.

127 On April 7, 2005, the circuit court issued an order
granting the defendants' notion for summary judgnent, concl uding
that the defendants were imune from antitrust liability under

both the inplied repeal and Noerr-Pennington doctrines. The

circuit court did not decide whether the LGAA provided

addi tional grounds for imunity. The circuit court stated:

Call it what you will (inplied repeal, honme rule,
state action), when a Wsconsin nunicipality acts out

18
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of public health and safety concerns in its regulation
of al cohol sal es, antitrust and anti-conpetitive
policies are swept away by the fundanental and near-
pl enary nat ur e of t he gover nient al authority
exerci sed.

The evidence is overwhelmng that the regul atory
pressure on canpus bar owners generated by Cty and
[University] officials was enornous. "Luther's Bl ues”
style conditions prohibiting drink specials had been
placed on new licenses issued in the canpus area.
Current |icense holders who relocated or renodel ed
their premses were subjected to simlar conditions,
unless they could <convince the ALRC that their
busi ness practices wer e not a part of t he
problem. . . . Direct demands were nmade to canpus
bar owners and to the [] Tavern League by the |ongtine
Chair of the ALRC for a solution to the drink special

concerns of the Cty. . . . The Chair of ALRC was
directly threatening existing bar |icensees that the
Cty would enact . . . an ordinance [banning drink
speci al s] i f the Dbar owners did not "police
t hemsel ves,"” "clean up their acts,” and address the
drink special concerns of the City. In this context,

the City, by its duly authorized ALRC representative
unilaterally decided that the bar owners should
voluntarily ban dri nk speci al s at | east on
weekends. . . . After the announcenent of t he
voluntary limts on drink specials, the ALRC took no
further action to advance a drink special ban by
ordi nance, unequivocally showing its approval and
ratification of the negotiated voluntary ban.

The conclusion fromthis scenario, is that but for the
intense demands of the Cty through its ALRC there
woul d have been no voluntary ban on weekend drink
speci al s by canpus bar owners.

128 The plaintiffs appealed this sumary judgnent and the

court of appeals affirmed, holding that the inplied repeal
doctrine of Hallie | inmunized the defendants' actions from
antitrust liability. Ei chenseer, 297 Ws. 2d 495, ({116, 22-24.

In doing so, the court of appeals also anal yzed federal case |aw

interpreting the federal "state action"” doctrine as

19

an



No. 2005AP1063

instructive anal ogue when applying the state law inplied repea
doctrine. Id., 1919-21. The court of appeals did not address

whet her the Noerr-Pennington doctrine or LGAA immunized the

defendants' actions fromstate antitrust law. I1d., 125.

129 The plaintiffs petitioned this court for review, which
we granted on March 15, 2007.

1. STANDARD COF REVI EW

130 This case requires us to review a grant of summary
judgnment to the defendants. Whet her summary judgnent has been
properly granted is a question of |aw, which we review de novo
applying the sane nethodology as the «circuit court but

benefiting from the analyses of both the circuit court and the

court of appeals. Butler v. Advanced Drainage Sys., Inc., 2006
W 102, 917, 294 Ws. 2d 397, 717 N W2d 760. The sunmary
judgnment statute provides that the judgnent sought shall be

rendered when there is no genuine issue as to any material fact
and "the noving party is entitled to judgnent as a matter of
[ aw. " Ws. Stat. § 802.08(2). Wether a party's actions are
imune from antitrust liability is a question of |aw that we
revi ew de novo.
[11. ANALYSI S
131 Sonme of the nobst contentious policy battles in the

history of the United States have involved governnment regul ation

of al cohol beverages. The Nation approved the Eighteenth
Amendnent  in 1919 prohibiting the manufacture, sale, and
transportation of intoxicating liquors, but it repealed that

amendnent in 1933 by Section of 1 of the Twenty-first
20
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Anendnent . 14 Section 2 of that Anendment gave the States
"virtually conplete control over whether to permt inportation
or sale of liquor and how to structure the liquor distribution

system"'® 324 Liquor Corp. v. Duffy, 479 U S. 335, 346 (1987)

(quoting Cal. Retail Liquor Dealers Ass'n v. Mdcal Al um num

445 U.S. 97, 110 (1980)). Because Section 2 has been
interpreted not to override other provisions of the United
States Constitution, however, there is continuing tension
between anticonpetitive action by state authorities in the
regul ation of intoxicating |liquor and federal antitrust |aw

132 This case presents a variation on that tension: an
al |l eged dispute between |ocal authorities and tavern keepers, on
t he one hand, and Wsconsin antitrust law, on the other.

133 The applicable statute is Ws. Stat. § 133.03(1),
which is based on the federal Sherman Act. 15 US.C 88 1-7.
Ostad v. Mcrosoft Corp., 2005 W 121, 942, 284 Ws. 2d 224,

700 NW2d 139. In considering this statute, we acknow edge the
i nportance of conpetition in our free enterprise system The
W sconsin Legislature, in a statenent of intent for our
antitrust statutes, indicates that "It is the intent of the

| egi slature to nmake conpetition the fundanental econom c policy

4 "The eighteenth article of amendnment to the Constitution
of the United States is hereby repealed.™ U.S. Const. anend.
XX, § 1.

15 "The transportation or inportation into any State,
Territory, or possession of the United States for delivery or
use therein of intoxicating liquors, in violation of the |aws
thereof, is hereby prohibited.” U S. Const. anend. XX, § 2.
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of this state[.]" Ws. Stat. 8§ 133.01. Regulatory agencies are
adnoni shed that the public interest requires the "preservation
and pronmotion of the maximum |evel of conpetition in any

regul ated industry consistent with the other public interest

goal s established by the legislature.” |1d. (enphasis added).

134 This statenent of intent acknow edges that the "public
interest” can pull regulators in opposite directions. The
present case requires us to examne when a conflicting public
interest wll prevail over the "maxi num|evel of conpetition."”

135 W begin wth a recitation of the plaintiffs'
all egations of conspiracy in restraint of trade. The plaintiffs
allege that the defendants entered into a "naked, per se price-
fixing conspiracy" in violation of Ws. Stat. § 133.03,' and
that their public agreenent to "voluntarily and inmediately end
all drink specials on Friday and Saturday nights after 8
p.m . . . for the express purpose of increasing prices in order
to reduce output (i.e., consunption)" establishes the factual
basis for the conplaint. Def endants respond, in part, that

their actions are immune from antitrust liability on grounds of

18 Wsconsin Stat. § 133.03 reads in part:

Unl awful contracts; conspiracies. (1) Every
contract, conbination in the form of trust or
otherwi se, or conspiracy, in restraint of trade or
coomerce is illegal. Every person who nakes any

contract or engages in any conbination or conspiracy
in restraint of trade or comrerce is qguilty of a O ass
H felony, except that, notwithstanding the nmaximum
fine specified in s. 939.50(3)(h), the person may be
fined not nmore than $100,000 if a corporation, or, if
any other person, nay be fined not nore than $50, 000.
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the "inplied repeal doctrine" articulated in Hallie | and the
ot her grounds stated in Y2 and 26 above.

136 To resolve the issue of inmmunity, we presune a
violation of Ws. Stat. § 133.03. Hallie I, 105 Ws. 2d at 536
(assum ng for purposes of appeal that the plaintiff would be
able to prove facts in support of its antitrust allegations);

see also 1A Phillip E. Areeda & Herbert Hovenkanp, Antitrust Law

224a, at 94 (3d ed. 2006) (noting that antitrust immunity is
usual ly decided before the substantive antitrust issue, even
t hough many chal |l enged government activities very likely do not

violate antitrust laws) (hereinafter Antitrust Law). Al t hough

we do not address the legal nerits of the plaintiffs' antitrust
claim we note that the validity of the claimis not conceded by
t he def endants.

137 Assum ng arguendo that the defendants' actions violate
Ws. Stat. 8§ 133.03, we are asked to decide whether these
actions are imune from liability and the defendants are
entitled to summary judgnent. The defendants assert three
grounds for immnity wth respect to their actions, and we

address their first two defenses in this opinion.

A | npl i ed Repeal Doctrinel’
7 The court of appeals adopted the label "inplied repea
doctrine,” which was wused by the parties throughout their

briefs, to describe the antitrust immunity doctrine of Town of
Hallie wv. City of Chippewa Falls, 105 Ws. 2d 533, 314
N.W2d 321 (1982) (Hallie 1). See Eichenseer v. Madi son-Dane
County Tavern League, I nc., 2006 W  App 226, 18, 297
Ws. 2d 495, 725 N.W2d 274. W al so adopt this |abel.
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138 There are explicit statutory exceptions to sonme of the
antitrust provisions in Ws. Stat. ch. 133. For instance, Ws.
Stat. 8§ 133.03(4) provides that "This section [8 133.03] does
not apply to anbulance service contracted for under ss.
59.54(1), 60.565, 61.64 and 62.133." By exceptions of this
nature and exceptions contained within statutory definitions,
the legislature has effectively excepted or "repeal ed" antitrust
law with respect to certain actors and acti ons.

139 The "inplied repeal doctrine"” addresses situations in
which there is no explicit statutory exception to antitrust |aw
but it is reasonably clear that the legislature intended to
allow nmunicipalities to undert ake an action t hat IS
anticonpetitive. | f the legislature intends to allow
muni cipalities to undertake an action that is anticonpetitive
then that action is immune from antitrust enforcenent under
state | aw

140 The leading case in Wsconsin for the inplied repea
doctrine is Hallie I, in which we held that the Cty of Chippewa
Falls was not |iable under state antitrust law for conditioning
its provision of waste treatnent services to an adjacent town on
the acceptance of other nunicipal services. Hallie |, 105
Ws. 2d at 542.

41 In Hallie |, the plaintiff Town of Hallie had no
sewage treatnment or collection facilities. Id. at 534, The
defendant City of Chippewa Falls owned and maintained a sewage
treatment plant with excess capacity. |d. The town proposed to
construct its own treatnent plant and to connect it to the
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city's system Id. The <city rejected this proposal and
countered with an offer to tie the use of its treatnent plant
wth the tow's agreenent to allow the city to provide certain
muni ci pal services such as fire and police protection. Id.
When the town did not agree to the city's offer, the city passed
an ordi nance annexing a portion of the town. Id. The town
objected to the annexation in court and al so conpl ained that the
city's tie-in schene violated Ws. Stat. 8 133.03 because it
prevented the town from conpeting for sewer collection services.
ld. at 535-36.

42 On review, we held that the town's conplaint failed to
state a cause of action because the city's actions, pursuant to
its home rule authority and statutory annexation powers, were
exenpt fromstate antitrust law. 1d. at 540.

143 The Hallie | test to determne antitrust imunity for
muni ci pal actions is "whether the legislature intended to allow
municipalities to undertake such actions.” Id. at 539. In
other words, a court nust look to see if the Ilegislature
intended a <conflicting statutory schenme to override state
antitrust law under a given set of facts. W noted three
factors to consider in making this determnation: (1) an
analysis of the honme rule powers of cities; (2) the type of
conduct undertaken by a city in a particular instance; and (3)
the general statutory framework set up by the legislature in a
particular field. Id.

144 Applying these factors, we first noted the broad hone
rule powers that sonme nunicipalities are granted pursuant to
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Ws. Stat. § 62.11(5) (1979-1980)*® and Article X, Section 3 of
the Wsconsin Constitution.'® Next, we characterized the city's
conduct in annexing the town's land "as a reasonable quid pro
gquo that a city could require before extending sewer services to
the area.” Hallie I, 105 Ws. 2d at 540-41. Finally, we
concluded that the specific statutory schene dealing wth
annexati on power and j oi nt sewer systens, under
Ws. Stat. 88 66.069(2)(c) and 144.07(1m, indicated that the
| egi slature viewed "annexation as an appropriate prerequisite to

the provision of sewage service outside the limts of a city."

18 Wsconsin Stat. § 62.11(5), both the 1979-80 and 2005-06
versions, provides:

Power s. Except as elsewhere in the statutes
specifically provided, the council shall have the
managenent and control of the city property, finances,
hi ghways, navigable waters, and the public service,
and shall have power to act for the governnment and
good order of the city, for its comercial benefit,
and for the health, safety, and welfare of the public,
and may carry out its powers by license, regulation,

suppr essi on, borrow ng of noney, t ax | evy,
appropriation, fine, inprisonnent, confiscation, and
ot her necessary or convenient neans. The powers

hereby conferred shall be in addition to all other
grants, and shall be limted only by express | anguage.

Y Article X, Section 3 of the Wsconsin Constitution
provides in part:

(1) Cities and villages organized pursuant to
state law may determne their Jlocal affairs and
governnment, subject only to this constitution and to
such enactnments of the legislature of statew de
concern as with uniformty shall affect every city or
every village. The nethod of such determ nation shal
be prescribed by the |egislature.

26



No. 2005AP1063

Hallie I, 105 Ws. 2d at 542. Therefore, we held that "the
| egislature did not intend that a city should be Iiable under
the state antitrust law for the kinds of acts" done by the City
of Chippewa Falls. 1d. at 542.

145 The court revisited the issue of nunicipal immunity in

Anerican Medical Transport of Wsconsin, Inc. v. Curtis-

Universal, Inc., 154 Ws. 2d 135, 452 N W2d 575 (1990) (AM).

In AMI, three private anbul ance service providers alleged that
the Gty of MIwaukee adopted a cityw de energency anbul ance
system that violated antitrust |aw. Id. at 138-39. Their
conplaint alleged that the city divided the MIwaukee area into
four sections designated as service areas and assigned primry
responsibility for each area to a single anbul ance conpany. |d.
at  139. The system benefited four different anbul ance
conpanies, but it relegated three other qualified conpanies to
provi ding back-up service when a primary provider was not
available. 1d. The city also assunmed control over the dispatch
of enmergency service to either the MI|waukee Fire Departnent or
a private anbul ance service, and it set all fees and rates for
such service. Id. at 139-40. The plaintiffs described this
system as a conspiracy to restrain trade in anbul ance service—a
conspiracy in which the four defendant anbul ance conpanies fully
participated with the city. 1d. at 140-41.

146 This court paid homage to Hallie | but appeared to
tighten the requirenents for nunicipal Imunity when it
concluded that neither the city's actions nor the private
providers' actions were immune fromstate antitrust law. |d. at
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153-54. The court said the question was whether the |egislature
had "inpliedly authorized an exception from the antitrust |aws
in respect to certain types of conduct."” 1d. at 148. It said
that a city's honme rule powers to determne local affairs are
broad but do not supersede legislative enactnents of statew de
concern, such as Wsconsin antitrust |[|aw Id. at 152. To
override state antitrust law, the court said, a city nust |ook
to other statutory enactnents—beyond hone rule—that create a
| egi slative schene t hat at | east inpliedy aut hori zes
anticonpetitive conduct by the city. 1d. at 148.

147 The gist of these cases is that a nunicipality my
pursue the famliar objectives of home rule power, but if the
tactics it chooses are anticonpetitive and tend to restrain
trade, the nmunicipality wll usually need to rely on
suppl ementary authority if it expects inmmunity for its actions.
Antitrust immunity will depend upon the legislative framework in
a particular field of government activity as well as the type
and purpose of the actions the nmunicipality initiates. In the
absence of explicit exceptions from antitrust statutes, such as
W s. St at. 8§ 133.03(4), i mmunity for governnment -r el at ed
anticonpetitive action will require examnation of all relevant
ci rcunst ances.

148 Although the Cty is not a defendant in this case, the
City's regulation of Madison taverns is at the heart of this
dispute. It is undisputed that the Gty inposed "Luther's Bl ues
conditions" on the following taverns by explicit action of the
Common Counci | : Lut her's Blues, Regent Street Retreat, Buck's,
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Hawk's, Crave, Dotty Dunpling's, Kima Lounge, and Nanis
Noodl es. It is our understanding that the city-inposed
conditions on these eight establishnents were nore stringent in
curtailing drink specials than the agreenent announced by ot her
establishments on Septenber 12, 2002. Consequently, we begin
our Hallie | analysis by focusing on what the Cty did
officially and directly.

149 The first factor to consider in the inplied repeal
analysis is "the hone rule powers of cities."?® Hallie |, 105
Ws. 2d at 539. The City of Mdison possesses the broad hone
rule powers outlined by Ws. Stat. 8§ 62.11(5) and Article X,
Section 3 of the Wsconsin Constitution. This power allows the

City to act for the "health, safety, and welfare of the public,”

and to carry out its policy goals by "license, regqgulation,
suppression . . . and other necessary or convenient neans."
Ws. Stat. 8§ 62.11(5). These powers are subject to "enactnents

of the legislature of state-wide concern,” such as antitrust
| aws. See Ws. Const. art. X, § 3; Hallie I, 105 Ws. 2d at
540. However, if we were to construe the exercise of "general
charter"” home rule powers as constitutionally defective whenever

they deal with a matter of statewi de concern, we would render

Ws. Stat. 8 62.11(5) a nullity. Hallie I, 105 Ws. 2d at 540
20 Qur analysis of the Hallie | factors will proceed in a
different order (i.e., first factor, third factor, second

factor) from the order established by the Hallie I court. This
reordering is intentional, to enphasize the inpact that the
second Hallie | factor, "the type of conduct undertaken by a
city in a particular instance,” has on our ultinmate concl usion.
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(citing Wsconsin's Envtl. Decade, Inc. v. DNR, 85 Ws. 2d 518,

533, 271 N.W2d 69 (1978)). Therefore, the Cty of Mdison's
home rule powers under Ws. Stat. 8 62.11(5) allow it to provide
for the public health, safety, and welfare by regul ati ng al cohol
using "necessary or convenient nmeans," including the neans
enpl oyed here.

50 A nunicipality may not disregard the state's antitrust
| aws sinply because it possesses broad honme rule authority. At
the sanme tine, not every exercise of honme rule authority that
tends to restrain trade nust pass antitrust scrutiny. The type
of action may have been excepted from antitrust |aw explicitly,
or the action—because it is wunilateral—ay not constitute a
"contract, conbination . . ., or conspiracy” in restraint of
trade. Ws. Stat. 8§ 133.03(1). The non-party brief of the
University of Wsconsin-Madi son directs our attention to Fisher

v. Gty of Berkeley, 475 U S. 260 (1986), in which the Suprene

Court sai d:

A restraint inposed unilaterally by governnent does
not becone concerted action within the meaning of the
[antitrust] statute sinply because it has a coercive
effect upon parties who nust obey the law. The
ordinary relationship between the governnent and those
who mnust obey its regulatory comands whether they
wsh to or not is not enough to establish a
conspi racy. Simlarly, the nmere fact t hat al |
conpeting [business] owners nust conply with the sane
provi sions of the Odinance is not enough to establish
a conspiracy anong [the business owners].

ld. at 267.
51 There is no dispute that the Cty inposed "Luther's

Bl ues conditions" unilaterally on eight Mdison taverns.
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152 Next, we turn to an evaluation of the regulation of
al cohol beverages in Wsconsin to ascertain the "general
statutory framework set up by the legislature” in this field for

purposes of the inplied repeal analysis. See Hallie |, 105

Ws. 2d at 539.

153 W have observed that "the states, under the broad
sweep of the Twenty-first Anmendnent, are endowed with 'sonething
nore than the normal' police power in regulating the sale of
liquor in the interests of the public health, safety, norals,

and general welfare." State ex rel. Gand Bazaar Liquors, Inc.

v. Cty of MIlwaukee, 105 Ws. 2d 203, 217, 313 N W2d 805

(1982) (citing California v. LaRue, 409 U S. 109, 114 (1972)).

154 In Qdelberg v. Cty of Kenosha, 20 Ws. 2d 346, 122

N.W2d 435 (1963), this court reiterated the justifications for
the near-plenary police power that a unit of governnent has to

regul ate al cohol sales:

The justification for the exercise of the police
power in restraining or prohibiting the sale of
intoxicating liquors has been stated and restated by
the courts time and again. It my be sumred up as
resting upon the fundamental principle that society
has an inherent right to protect itself; that the
preservation of law and order is paranount to the
rights of individuals or property in manufacturing or

selling intoxicating |I|iquors; that the sobriety,
health, peace, confort, and happiness of society
demand r easonabl e regul ati on, i f not entire

prohibition, of the liquor traffic. Unrestricted, it
| eads to drunkenness, poverty, |aw essness, vice, and
crime of alnost every description. Against this result
society has the inherent right to protect itself—a
right which antedates all constitutions and witten
laws—a right which springs out of the very
foundati ons upon which the social organism rests; a
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right which needs no other justification for its
exi stence or exercise than that it 1is reasonably
necessary in order to pronote the general welfare of
the state.

Id. at 350 (quoting Zodrow v. State, 154 Ws. 551, 555, 143 N W

693 (1913)).2%' To serve these policy goals, the statutory scheme
governing alcohol in Wsconsin is pervasive, sweeping, and
restrictive.

155 Chapter 125 of the Wsconsin Statutes regulates
"Al cohol Beverages." The chapter's statenment of |egislative
intent "provides this state regulatory authority over the
production, storage, distribution, transportation, sale, and
consunption of al cohol beverages by and to its citizens, for the
benefit of the public health and welfare and this state's
econom c stability." Ws. Stat. § 125.01. Chapter 125 covers
approximately 34 pages of the Wsconsin Statutes. This shows
that the manufacture and sal e of al cohol beverages is one of the
nost heavily regulated trades in our state. Here are sone
fam liar exanpl es.

56 Persons under age 21 cannot purchase al cohol. W s.
Stat. 88 125.02(8m), (20m, and 125.07. Consequently, an

underage person "not acconpanied by his or her parent, guardi an
or spouse who has attained the |egal drinking age nay not enter,
knowi ngly attenpt to enter or be on any premses for which a

license or permt for the retail sale of alcohol beverages has

2l The lengthy quote from Qdelberg v. Gty of Kenosha, 20
Ws. 2d 346, 122 N.W2d 435 (1963), appears at 915 of the court
of appeals decision in this case. Ei chenseer, 297 Ws. 2d 495,
115.
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been issued,” subject to «certain exceptions. Ws. Stat.
88 125.07(3)(a); 125.07(3)(a)l.-14. An underage person who
procures or attenpts to procure alcohol, possesses or consumes
al cohol, knowngly enters or attenpts to enter a |I|icensed
prem ses, or falsely represents his age to receive alcohol from
a licensee or permttee, may be fined, required to conplete
community service, or tenporarily lose his driver's |license.
Ws. Stat. 88 125.07(4)(a); 125.07(4)(bs). Those who sel

liquor to an underage person or a person of age who is
intoxicated also are subject to substantial fines, or even

inmprisonnment. Ws. Stat. 88 125.07(1)(b)2.a.—-d.; 125.07(2).

157 No person may sell al cohol without a |icense
Ws. Stat. 8§ 125.04(1), and t he statutes list numer ous
requirenents to obtain such a license. See

Ws. Stat. 8§ 125.04(5). Consunption of alcohol on prem ses open
to the public is also prohibited unless the |essee, owner, or
person in charge of the operation possesses a I|icense.
Ws. Stat. 8 125.09(1). Most |icense holders nust be at |[east
21 years old, Ws. Stat. 8§ 125.04(5)(a)3., and successfully
conplete a "responsi ble beverage server training course" before
being granted a license. Ws. Stat. 8§ 125.04(5)(a)5.

158 Significantly, sone of the state's vast power to
regul ate al cohol has been delegated to nunicipalities.
Muni ci pal authority to regulate alcohol sales and consunption
including licensing, is outlined in several sections of Ws.
Stat. ch. 125. CGeneral nmunicipal authority to regulate al coho
is outlined in Ws. Stat. § 125.10(1):
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(1) Authorization. Any nunicipality may enact
regul ations incorporating any part of this chapter and
may prescribe additional regulations for the sale of
al cohol beverages, not in conflict with this chapter.
The nunicipality may prescribe forfeitures or |icense
suspension or revocation for violations of any such
regul ati ons. Regul ations providing forfeitures or
| icense suspension or revocation nust be adopted by
ordi nance. (Enphasis added.)

159 Licensing the sale of alcohol beverages 1is the
exclusive province of mnmunicipalities, so long as it does not
conflict wwth state standards.

160 Licensing IS t he primry t ool avai |l abl e to
muni ci palities to regulate al cohol sales and consunption. Most

notably, any municipality my put to a vote "whether the

muni ci pality shall issue retail l|icenses for the sale of
f er ment ed mal t bever ages or I nt oxi cati ng [iquor[.]"
Ws. Stat. 8§ 125.05(1). In other words, municipalities have the

right to ban al cohol sales within their borders. See Johnson v.

Town Bd. of Wocena, 239 Ws. 461, 465, 1 N.W2d 796 (1942).%

If a municipality chooses to issue licenses, it "may grant and

issue 'Class A and 'Cass B licenses for retail sales of

22 A case in point is the Village of Ephraimin Door County.
Ephraimis the only nmunicipality in Wsconsin that has chosen to
go "dry"—alcohol is not allowed to be sold in the Village. A
statenent fromthe Village's website proudly proclains:

W're the only community in all of Wsconsin that is
dry. There have been two referenduns to ask the
citizens if they wanted liquor allowed to be sold
within the Village—n 1934 and in 1992—59% voted no
in 1934, 74%voted no in 1992. Ephraimrenains dry.

A Bri ef Hi story of Ephrai m http://ww. ephrai m

wi sconsi n. con ephr ai m ephrai mthi story/default.asp (last visited
Apr. 29, 2008).
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intoxicating liquor, and 'Class C |licenses for retail sales of
wi ne, from premses within the nunicipality to persons entitled

to a license wunder this chapter as the issuing mnunicipal

gover ni ng body deens proper[.]" Ws. Stat. 8 125.51(1)(a)

(enphasi s added).
61 Al cohol sales l|licenses are issued on an annual basis
by the municipality;, they are considered privileges rather than

vested property rights. See State ex rel. Ruffalo v. Common

Council of Cty of Kenosha, 38 Ws. 2d 518, 523, 157 N.W2d 568

(1968). Both "Class A" and "Class B" licenses may be revoked by
the municipality if the terns of the |icense are not honored
Ws. Stat. 8§§ 125.25(3), 125.26(3).

162 Some "Class B" retail licenses are limted in nunber—
a quota has been placed on their issuance by the |egislature.
Ws. Stat. 8 125.51(4). This is anticonpetitive.

163 "Class B" sellers are not permtted to remain open
between the hours of 2 aam to 6 a.m during weeknights and 2: 30
a.m to 6 a.m on Saturday and Sunday nights, subject to certain
exceptions. Ws. Stat. 88 125.32(3); 125.68(4)(c). This is
anticonpetitive.

64 Al cohol may not be sold by "Class A" retailers after 9
p.m and before 8 a.m Ws. Stat. 8§ 126.68(4)(b). This is
anticonpetitive.

165 The preceding analysis describes only a few of the
many regulations in Ws. Stat. ch. 125. The legislature's
regulatory schene in this field does not intend or permt
unbridl ed conpetition. In fact, the regulatory schene in place
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IS overtly anticonpetitive and intentionally gi ves
muni ci palities leeway to place significant barriers in the way
of al cohol sal es and consunpti on.

166 W agree with the court of appeals' conclusion that
Ws. Stat. ch. 125 "contenpl ates—and expressly directs—that
regulation is to supersede conpetition in the retail sale of

al cohol beverages in Wsconsin." Ei chenseer, 297 Ws. 2d 495,

115. Unlike the statutes in AMI, the regulatory schene in
guestion here indicates a legislative intent to nmake state

antitrust law "not applicable . . . by authorizing contrary or
i nconsi stent conduct"” by the Cty. See AMI, 154 Ws. 2d at 148.
Wthin reason, nmunicipalities have broad statutory authority to
prescribe or orchestrate anticonpetitive regulation in the sale
and consunption of alcohol if that regulation serves an
inportant public interest. The statutory licensing schene gives
muni ci palities the power to do what the Cty did in this case—
i npose anticonpetitive "Luther's Blues conditions” on new
licenses and license renewals as a neans of discouraging over-
consunpti on. See Ws. Stat. § 125.51(1)(a) ("Every nunicipa
governing body may grant and issue 'Cass A and 'Class B
licenses for retail sales of intoxicating liquor . . . from
premses wthin the nunicipality to persons entitled to a
license under this chapter as the issuing nunicipal governing
body deens proper").

67 This brings us to the third and final Hallie | factor,
"the type of conduct wundertaken by a city in a particular
i nst ance. " Hallie 1, 105 Ws. 2d at 539. The Cty was
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concerned about binge drinking by students and others at
establi shnments near the University of Wsconsin canpus. It was
concerned in general because binge drinking and over-consunption
were creating life-threatening conditions for some drinkers, as
well as vandalism disorder, and sexual assault affecting
innocent third parties. The Gty was also concerned about the
expensive police services it was required to provide.

168 The City believed that "Luther's Blues conditions”
limting drink specials wuld respond to potential bi nge
drinking at specific |icensed establishnments, and it inposed
those conditions on at |east eight Madison taverns. The Gty's
actions also served as warning to other taverns.

169 The City's inposition of <conditions on taverns it
licensed was comonplace; its inposition of "Luther's Blues
conditions" on eight taverns was an official exercise of
| egislative judgnent by the Comon Council. I nval idating the
City's action on antitrust grounds would severely undermne a
muni cipality's authority to regulate the sale of alcohol
beverages wthin its borders and represent a sea change in
W sconsin | aw.

170 To sum wup, insofar as the City is concerned, we
believe the Cty's action in inposing "Luther's Bl ues
conditions"” on eight tavern licensees is imune from antitrust
[iability under the inplied repeal doctrine of Hallie I.

172 W acknow edge that the issue in this case is not
whether the City is immune for its actions but whether the
defendants are immune for their "voluntary" agreenent to
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elimnate alcohol drink specials in their establishnents after 8
p.m on Friday and Saturday nights. In reality, we nust
determ ne whether private parties are eligible for antitrust
immunity when they act in concert, in an anticonpetitive manner,
in direct response to pressure bordering on conpulsion from a
municipality with the power to condition or non-renew their
i censes.

172 As noted above, the material facts are not in dispute.
In her conprehensive, well-reasoned decision, GCrcuit Judge
Angel a Bartell found that the evidence was overwhel m ng that the
pressure on canpus bar owners from the City and University
officials was "enornous." The longtinme chair of the ALRC
threatened that the Cty would enact a citywide ban on drink
specials if the bar owners did not "police thenselves," "clean
up their acts,"” and devise a solution to the City's concerns.
"In this context, the Cty, by its duly authorized ALRC
representative, unilaterally decided that the bar owners should
voluntarily ban drink specials at |east on weekends." After the
bar owners acceded to the Cty's demands, the ALRC took no
further action to ban drink speci al s by or di nance,
"unequi vocally showing its approval and ratification of the
negoti ated voluntary ban." "But for" the intense demands of the
Cty through its ALRC, there would have been no voluntary ban on
weekend drink specials by canpus bar owners. See 27, above.

173 The circuit court's factual findings are not clearly
erroneous. On the contrary, they appear to be inescapable. The
guestion remaining is whether private tavern keepers acquire the
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immunity from antitrust enforcenent that a nunicipality would
enjoy because of the Cty's intense involvenent 1in these
ci rcunst ances.

174 The court of appeals turned to federal precedents
di scussing the "state action" doctrine to help answer this

question. # Ei chenseer, 297 Ws. 2d 495, 919. Feder al

precedents are often instructive and persuasive in analyzing

Wsconsin antitrust |aw Conley Publ'g Goup Ltd. v. Journal

Commt' ns, | nc., 2003 W 119, 117, 265 Ws. 2d 128, 665

N. W2d 879; AMI, 154 Ws. 2d at 152-53.
175 The federal "state action" antitrust inmmunity doctrine

originated in Parker v. Brown, 317 US. 341 (1943). Par ker

established an exenption from federal antitrust law for "state
action or official action directed by a state." 1d. at 351. In
this early decision, the Court added a caveat that "a state does
not give inmmunity to those who violate the Sherman Act by

authorizing them to violate it, or by declaring that their

23 See Parker v. Brown, 317 U.S. 341 (1943). As the court
of appeals noted, the conceptual underpinnings of the federal
"state action” doctrine differ from those of the inplied repeal
doctrine. Eichenseer, 297 Ws. 2d 495, 119 n.9.

W have previously stated that Ws. Stat. § 133.01 was
intended as a reenactnent of the first two sections of the
federal Sherman Antitrust Act of 1890, 15 U S.C. 88 1 and 2.
See Conley Publ'g Goup Ltd. v. Journal Commt'ns, Inc., 2003 W
119, 1918, 265 Ws. 2d 128, 665 N.W2d 879 (citation omtted).
The question of what acts constitute a conbination or conspiracy
in restraint of trade under the Sherman Act is controlled by
federal court decisions. Federal decisions construing federal
exenptions under the Sherman Act are thus persuasive authority
in construing state exenptions under Wsconsin antitrust |aw.
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action is lawful." Id. (citing Northern Sec. Co. v. United

States, 193 U. S. 197, 332, 344-347 (1904)).
176 1In tinme, however, the Court revised its position. 1In

Sout hern Mbtor Carriers Rate Conference, Inc. v. United States,

471 U. S. 48 (1985), the Court stated:

Al though Parker involved an action against a
state official, the Court's reasoning extends to suits

agai nst private parties. The Parker decision was
prem sed on the assunption that Congress . . . did not
intend to conpromise the States' ability to regulate
their donestic comerce. If Parker imrunity were

limted to the actions of public officials, this
assunmed congressional purpose would be frustrated, for
a State would be unable to inplenent prograns that
restrain conpetition anobng private parties. A
plaintiff could frustrate any such program nerely by
filing suit against the regulated private parties,
rather than the state officials who inplenment the
plan. We decline to reduce Parker's holding to a
formalism.

ld. at 56-57 (footnote omtted).
177 Town of Hallie v. City of Eau Caire, 471 US. 34

(1985) (Hallie 11) was decided the sane day as Southern WNbtor

Carriers. In the course of defining when local municipalities
are exenpt from federal antitrust law, the Hallie 11 Court
observed t hat "[w here a private party is engagi ng
in. . . anticonpetitive activity, there is a real danger that

he is acting to further his own interests, rather than the
governmental interests of the State.” Hallie 11, 471 U S. at
47. To address this concern, the Court has established a two-
prong test to determne whether "state action”™ antitrust
immunity extends to the actions of private parties: "First, the

chal l enged restraint nust be one clearly articulated and
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affirmatively expressed as state policy.' Second, the State
must supervise actively any private anticonpetitive conduct."”

Sout hern Motor Carriers, 471 U S. at 57 (citing Mdcal, 445 U S

at 105 and quoting City of Lafayette, La. v. Louisiana Power &

Light Co., 435 U S 389, 410 (1978)). This two-prong test is
used to determ ne whether private action, closely linked to
government action, should be protected from antitrust |aw,
i nasmuch as the success of an antitrust action should "depend
upon the nature of the activity challenged, rather than on the

identity of the defendant."” See Southern Mtor Carriers, 471

U S at 58-59 (citations omtted).
178 The instant case does not involve "state action," and
technically it does not involve municipal action. But we think

it makes sense to apply the Southern Mtor Carriers analysis—

first adopted in Mdcal and Cty of Lafayette—to our third

Hallie | factor ("the type of conduct undertaken by a city in a
particular instance,"” Hallie I, 105 Ws. 2d at 539) to
determ ne whether the City's immunity extends to the defendants.
179 Wth regard to the "clear articulation” test, state
| aw enpowers nunicipalities to "prescribe additional regulations

for the sale of alcohol beverages, not in conflict wth [Chapter

125]." Ws. Stat. § 125.10(1). The inposition of "Luther's
Blues conditions”™ on eight licensees is an exercise of this
power . As one authority notes, "[a] state policy to displace

conpetition can be inferred if the challenged restraint is a
f oreseeabl e consequence of the nunicipality's engaging in state-
authorized activities, or if the statutory provision enpowering
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the municipality's action plainly shows that the |egislature
contenplated the kind of action conplained of." Mlissa K

Stull, Annotation, What constitutes "state action" rendering

public official's participation in private antitrust activity

immune from application of federal antitrust |laws, 109 A L. R

Fed. 758 (1992). See also City of Colunbia v. Omi Qutdoor

Adver., Inc., 499 U. S. 365, 372-73 (1991) (observing that the

purpose of the zoning regulation in question was to displace
unfettered business freedom in a manner that regularly had the
effect of preventing normal acts of conpetition); Hallie I, 471
US at 42 (noting that anticonpetitive effects would logically
follow from statutes authorizing a city to refuse to provide
sewage services to unannexed areas).

180 "Luther's Bl ues condi tions” repr esent ed t he
University's goal for canpus taverns. "Luther's Blues
conditions" were formally received by the ALRC on May 21, 2002.
The ALRC s report recommending "Luther's Blues conditions" was
subsequently "accepted" by the Madi son Comon Council. The ALRC
drafted an ordi nance inposing on all taverns the conditions that
the council had inposed on eight taverns, and it repeatedly
threatened to push for the enactnment of that ordinance. The
record before us is bereft of evidence that Al der Bruer and
Al der Verveer were rogue regulators acting w thout the approva
of the Council and the Mayor. We think the "clearly articul ated
policy" prong has been satisfied because the defendants’
agreenent was a scaled-down version of the "Luther's Blues
conditions,"” first demanded, then ratified, by the ALRC Chair.
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181 Wth regard to the second prong of the M dcal/ Sout hern

Motor Carriers test, the Court has stated that "the active state

supervi sion requirenment should not be inposed in cases in which
the actor is a nunicipality.” Hallie Il, 471 U. S. at 46. Thus,
the "basic question in antitrust cases that involve municipal
and private actors is whether the nmunicipality or the regul ated
party made the effective decision that resulted in the

chal | enged anticonpetitive conduct.” Mch. Paytel Joint Venture

v. Gty of Detroit, 287 F.3d 527, 537-38 (6th Gir. 2002). See

al so Vartan v. Harristown Dev. Corp., 661 F.Supp. 596, 604 (M D

Pa. 1987) ("The crucial question [is] which entity [is] the
ef fective decisionmaker."), aff'd, 838 F.2d 1208 (3d G r. 1988);
Cty Commt'ns, Inc. v. Cty of Detroit, 660 F.Supp. 932, 935

(EED. Mch. 1987), aff'd, 888 F.2d 1081 (1988). "Active
encouragenment” is also viewed as a hallmark of whether a private
party was "supervised" by the nunicipality for purposes of

antitrust immunity. See Cne 42nd St. Theater Corp. V.

Neder | ander Org., 790 F.2d 1032, 1048 (2d Cir. 1986).

182 In this case, the Cty was the effective decision
maker with regard to the defendants' agreenent to elimnate
drink specials on Friday and Saturday nights after 8 p.m It is
undi sputed that the defendants entered into their agreenent as a

direct response to the City's increasing regulatory pressure.

Wthout this pressure, the defendants would have had no
notivation to voluntarily ban weekend drink specials after

8 p.m As the circuit <court correctly noted, the GCty's
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actions, through Alder Bruer, were the "but for" cause of the
vol untary ban.

183 The plaintiffs allege that the defendants entered into
an agreenent to voluntarily end all drink specials on Friday and
Saturday nights after 8 p.m "for +the express purpose of
i ncreasi ng prices in or der to reduce out put (i.e.
consunption).” At this point, we nust accept that allegation as
true. However, it should be obvious that the purpose stated in
the conplaint is a purpose that would be sought primarily by the
Cty and the University, not the defendants. The defendants
woul d have understood that if drink specials were an effective
way to market their taverns, they would be placing thensel ves at
a conpetitive disadvantage wth those Madi son taverns that were
not limiting weekend drink specials.?*

184 "Active supervision" can be interpreted in a nore
conventional way: the degree of nonitoring by the Cty. The 24
defendant taverns are reviewed annually for license renewal.
The ordinance establishing the ALRC provides that the ALRC has
the responsibility and duty to view the triennial "Al coho

Li cense Problem Report" submtted by the Chief of Police and may

24 After the circuit court dismssed the plaintiffs' suit,
Alder Mke Verveer comented that if the result had been
different, canpus taverns would have faced "seven-day-a-week
dri nk-special bans." He added: "This [lawsuit] already affected
their livelihoods, and if it had been successful, a lot of 'M
and Pa' operations would have gone out of business.” Megan
Costell o, Judge dism sses drink special suit, The Badger Herald,
Apr . 8, 2005, avai |l abl e at
htt p:// badger heral d. conf news/ 2005/ 04/ 08/ j udge_di sm sses_dri n. php
(last visited Apr. 29, 2008).
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conduct additional review of problens reported with the |licenses

af f ect ed. Ei chenseer, 297 Ws. 2d 495, 93 n.4. The University

submts periodic reports to the ALRC with the results of its own
nmoni toring of the canpus bar scene.

85 1In short, we think the active supervision prong has
been satisfied.

186 The undisputed facts suggest that the Gty conpelled
the defendants' actions through threat and coercion. The facts
suggest that the Gty thereafter approved the defendants’
actions. The facts suggest that the Gty is closely nonitoring

the defendants' actions and would not tolerate an end to those

actions.

187 "[A] private party shoul d not be i nduced
to. . . conply with regulatory reginmes at the risk that Ilater
invalidity of those . . . regines wll Ileave the part[y's]

active conpliance naked to antitrust scrutiny as if there had

been no official action."™ Antitrust Law, supra, 91228d, at 222.

Furthernore, "where the private defendant had no discretion but
to obey the [regulation] or challenge it in court, one can
rightfully say that the cause of the plaintiffs' injuries is not
the defendant's act but the governnment's conpulsion.” |d. at
223. The Gty was the effective decision maker with regard to
the alleged anticonpetitive actions at issue and has actively
supervised them therefore, its imunity should extend to the

def endant s. See Mch. Paytel, 287 F.3d at 537-38; City

Commt' ns, Inc., 660 F. Supp. at 935.
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188 As we look at the "conduct wundertaken . . . in a
particular instance,” we note that neither the Cty nor the
defendants is directly setting the price of alcohol beverages in
the canpus area. The defendants may conpete with each other and
must conpete with other taverns in the Gty—en overall price.
There is no effort by anyone to allocate markets or narket
share. There are nmany, many options available to consunmers who
respond solely to price. W are influenced in this decision by
the inextricable link between the Cty's objectives and the
defendants' actions, as well as the transparency of this |ink
The cause and effect relationship between the City's threats and
the defendants' response to those threats sets this case apart
fromnost cases we are likely to see.

189 Accordingly, we conclude that Hallie | should be
extended to recognize that the actions of the defendants, under
the intense pressure of the Cty, were intended by the
| egislature to be immune from antitrust Iliability when the
| egi slature granted nunicipalities broad authority to regulate
the sale and consunption of alcohol beverages. To concl ude
ot herwi se woul d enshrine theory over practical reality.

B. Noerr - Penni ngton Doctrine Immunity and the Local Governnent

Antitrust Act

190 The defendants also argue that their challenged
actions in persuading the City not to enact an ordinance banning
drink specials seven days per week were efforts to influence

public officials and therefore imune from plaintiffs' antitrust
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clainms  under the Noerr-Pennington governnent petitioning

doctri ne.

191 The Noerr-Pennington doctrine establishes a neans of

protecting the First Anendnent rights of private parties to
petition governnent in the face of antitrust |aw In Eastern

Rai | road Presidents Conference v. Noerr Mtor Freight, 365 U S.

127 (1961), the United States Suprene Court held that railroad
operators were immune from liability for a federal antitrust
claim brought by truckers because antitrust |aws were never
intended to interfere with the ordinary political process. Id.
at  135-37. The railroads had allegedly petitioned state
government officials through "a publicity canpaign against the
truckers designed to foster the adoption and retention of |aws
and law enforcenent practices destructive of the trucking
business, to create an atnosphere of distaste for the truckers
anong the general public, and to inpair the relationships
exi sting between the truckers and their custoners.” |d. at 129.
The Court held that the railroads were imune from federal
antitrust |aw because such |aw "does not prohibit tw or nore
persons from associating together in an attenpt to persuade the
| egislature or the executive to take particular action wth
respect to a law that would produce a restraint or a nonopoly."
1d. at 136.

192 Four years | ater, in Uni ted Mne Wrkers .

Penni ngton, 381 U. S. 657 (1965), the Court reiterated its Noerr
decision and held that "[j]oint efforts to influence public
officials do not violate the antitrust |aws even though intended
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to elimnate conpetition. Such conduct is not illegal, either
standing alone or as part of a broader schene itself violative
of [antitrust law]." 1d. at 670.

193 Al though we have never recognized the Noerr-Penni ngton

doctrine as providing imunity to state antitrust |aw, we have
signaled that the doctrine mght apply. See AMI, 154 Ws. 2d at
156 ("There may, of course, cone a tinme that, under the facts,

the state equival ent of the Noerr-Pennington doctrine nay be re-

asserted . . . ."). In AMI, we noted that "the basic prem se of

Noerr-Pennington [is] to protect the citizens' right to free

speech and to petition governnent." Id. at 155.
194 This right to petition extends to public appeals to
all departnents of governnent, including cities and their

| egi sl ative bodies. See Cal. Mdtor Transp. Co. v. Trucking

Unlimted, 404 U. S. 508, 510 (1972) ("Certainly the right to
petition extends to all departnments of the Governnment."). The

Seventh CGrcuit applied the Noerr-Pennington doctrine to

imunize a petition to the Chicago Gty Council by private
t axi cab conpani es. Campbell v. Gty of Chicago, 823 F.2d 1182
(7th Gr. 1987).

195 In Canpbell, the plaintiffs sued the Gty of Chicago,
Yellow Cab Conpany, and Checker Taxi Conmpany, asserting
viol ations of sections 1 and 2 of the Sherman Act. [d. at 1183.
Their clains were prem sed upon the enactnent of an ordinance
regul ating the manner of acquiring and holding taxicab |icenses
and creating a quota of 4,600 available Ilicenses. Id. The
ordi nance arose out of the |obbying efforts of Yellow Cab and
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Checker Taxi . Id. The ordinance allegedly "erected a barrier
to entry into the taxicab market." I1d.

196 The defendants' petitioning activities were related to
a litigation settlement with the Cty. In 1963 Yell ow Cab and
Checker Taxi sought danages arising from the Cty's alleged
violation of a 1937 taxicab ordinance. Id. at 1186 (citing

Campbell v. Gty of Chicago, 639 F.Supp. 1501, 1510 (N.D. 11I1.

1986)) . As part of an agreenent to drop the suit, Yellow Cab
submtted a proposed draft ordinance. The City's Conmmttee on
Local Transportation held public hearings on the ordinance, and
the full Chicago Gty Council eventually enacted it. Id. The
ordi nance becane the subject of the antitrust claimat issue.

197 The Seventh Circuit held that this activity, seeking a
favorabl e ordinance, was inmmunized petitioning activity under

Noer r - Penni ngt on. ld. at 1186-87. In doing so, the court also

addressed the "shant exception to the Noerr-Pennington doctrine,

which bars imunity when "a publicity canpaign, ostensibly
directed toward influencing governnental action, is a nere sham
to cover what is actually nothing nore than an attenpt to
interfere directly wth the business relationships of a
conpetitor."” Noerr, 365 U S. at 144. In rejecting the
plaintiffs' argunment that the "shanl exception applied, the

Seventh Circuit cited favorably Premer Electrical Construction

Co. v. National Electrical Contractors Ass'n, 814 F.2d 358, 376

(7th Gir. 1987):

If the injury is caused by persuading the governnent,
then the antitrust laws do not apply to the squel ching

49



No. 2005AP1063

[of conpetition] (Parker v. Brown) or the persuasion
(Noerr - Penni ngt on) . If the injury flows directly from
the "petitioning"—+f the injury occurs no matter how
the governnent responds to the request for aid—then
we have an antitrust case.

198 Like the taxicab operator defendants in Canpbell, the
defendants in the instant case were seeking a favorable
regul atory outcome—here, to avoid an ordinance banning al
drink specials citywde after 8 p.m Their petitioning was not
a "shant because the alleged anticonpetitive "injury" caused by
their actions (in voluntarily banning only weekend drink
speci al s) would not have occurred had the governnent enacted its
threatened ban on all drink specials. The Cty's all-week ban
woul d have caused the anticonpetitive "injury." In other words,
the City would have been enacting the all-week ban ordinance of
its own volition, not as a response to the defendants' requests
for an ordi nance ai ned at harm ng conpetitors.

199 The difference between this case and the traditional

Noerr-Penni ngton fact pattern is that the anticonpetitive result

here derives from self-regulation to head off governnent
regul ation, not gover nnent regulation in a direct form
Plaintiffs contend that antitrust immunity does not extend to
self-regulation, irrespective of what pronpted it, even when the
self-regulation is less restrictive and less inclusive than

proposed governnment regulation. They insist that the Noerr-

Penni ngton doctrine protects advocacy, including advocacy of
blatantly anticonpetitive regulation, even when that advocacy
actually produces anticonpetitive regulation, but it does not

protect action, even when that action is wholly defensive and
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preserves a greater neasure of conpetition than proposed
government regul ation. If the plaintiffs have correctly

summari zed the Noerr-Penni ngton doctrine, they seemto have | ost

the spirit of it.

100 In any event, because we have concluded that the
def endant s’ actions are imunized by the inplied repea
doctrine, we need not decide this issue. W also do not reach
the issue of whether the LGAA provides immunity for the
def endants' acti ons.

| V. CONCLUSI ON

1101 W conclude that the defendants' actions are inmmune
from state antitrust law under the inplied repeal doctrine of
Hallie 1. Accordingly, we affirm the decision of the court of
appeal s granting sunmary judgnent to the defendants.

By the Court.—TFhe decision of the court of appeals is
af firnmed.

1102 ANN WALSH BRADLEY, J., and N PATRICK CROCKS, J., did
not participate.

1103 SHI RLEY S. ABRAHANMSON, CJ., W t hdrew from

partici pation.

51
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1104 LOQU S B. BUTLER JR, J. (di ssenting). Since the
begi nning of our nation's history, our constitutional denocracy
"has been enphatically termed a governnent of |aws, and not of

nmen. Marbury v. Mdison, 5 US. (1 Cranch) 137, 163 (1803)

The profound inportance of honoring this principle cannot be
overstated. As the Suprenme Court of Wsconsin, we are entrusted
to preserve the rule of law in all we do, whether in our role of
safeguarding against the violation of laws by others or in
taking care to never ourselves go outside the boundaries of
authority which have been established for the judiciary as for
every branch of the governnent.

1105 The majority has lost sight of this nobst fundanenta
principle, shunning the rule of law in favor of giving the force
of law to informal threats from nunicipal officers, according
coercive threats legal weight equal to that of denocratically
approved law. Although the majority acknow edges that to reach
such a result, it must apply and extend law in unprecedented
ways, it again shrugs off the rule of law, by refusing to be
constrai ned by the pertinent controlling precedent.

1106 The law and issues in this case are not nearly as
conplicated as the mmjority paints them At issue is the
agreenent of conpeting taverns to engage in behavior which, it
is assuned, constitutes price-fixing in violation of Wsconsin's
antitrust laws. Although the tension between city officials and
the defendant taverns is contextually relevant to understandi ng
the events leading up to the defendants' actions, the majority

grossly overstates the legal significance of such tension. The
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legal issue before us is the legality of the defendants

conduct, <considered in light of any potentially applicable
antitrust exenptions, not the legality of nunicipal officials'
conduct or applicability of antitrust laws to them'?

1107 The law is quite clear on when a private party is
exenpt from antitrust | aws. First, we nust heed the general
rule that inplied exenptions to antitrust laws are strongly
di sfavored, and exenptions are to be narrowly construed. See

Union Labor Life Ins. Co. v. Pireno, 458 U S. 119, 126 (1982).

Then, we look at the specific rule articulated in Town of Hallie

v. City of Chippewa Falls, 105 Ws. 2d 533, 314 N w2d 321

(1982)(Hallie 1) governing antitrust exenptions for private
parties. Hallie | clearly establishes that the test for whether
private parties are exenpted from antitrust laws is different
from the test for whether municipalities are exenpted. Hal li e
I, 105 Ws. 2d at 538-309. In the case of private parties,
exenptions apply only where the private party's conduct 1is
supported by the legislatively stated purpose of a statute
conflicting wth the antitrust statute and where the private
party's conduct s wthin the express provisions of the
conflicting statute. 1d. at 538. In this case, the defendants
have pointed to no conflicting statute that expressly authorized

their anticonpetitive conduct. As such, the analysis could end

at that point, with the lawin this case being straightforward.

! Nobody in this case argues that the City or any nunicipa
actors violated any antitrust |aw, despite the inplication to
the contrary created by the nmgjority opinion's primary focus on
the applicability of antitrust laws to nunicipalities.

2



No. 2005AP1063. I bb

1108 However, w thout any explanation, the majority utterly
fails to even begin to apply these well-established rules of
I aw. Rat her than apply the correct private party antitrust
exenption test, the majority engages in sleight-of-hand tactics
whi ch divert the focus away from what the defendants did in this

case, focusing instead on what the Cty of Mudison could have

done and on the legality of what the majority describes as the
Cty's actions. The troubling inplication perneating the
majority opinion is that the actual actions of the defendants
are interchangeable wth the threatened actions of certain
muni ci pal officials. Under the majority's analysis, it appears
t hat any antitrust exenption for muni ci palities can be
transferred to the defendants even in the absence of fornal
regul ations explicitly allowi ng the defendants' conduct.

1109 To get to this result, the majority engages in a
series of analytical mssteps, including: (1) msidentifying
Hallie | as an "inplied repeal” case, ignoring the dozens of
suprene court cases in which we have clearly established the
inplied repeal doctrine as sonething quite distinct from the
antitrust exenption rules applied in Hallie I; (2) applying the
wong Hallie | exenption test, wthout even acknow edgi ng that
Hallie | contains conpletely separate tests for private and for
muni ci pal actors; and (3) acknow edging that although Hallie I's
exenption test for municipalities does not, on its own, create
an exenption for the defendants, it could still do so by
i ncorporating elenents of yet another inapplicable doctrine—the

state action doctri ne.
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1110 The manner in which the majority justifies applying
t he state action doctri ne is particularly audaci ous:
imedi ately after acknow edging that this is not a state action
case, the mpjority clainms that it is acceptable to treat this as
a state action case anyway, sinply because "we think it nakes
sense” to do so. Mjority op., 778. The majority then proceeds
to discuss the state action doctrine, arguing that by anal ogy,
the doctrine somehow justifies its conclusion that Hallie 1's
test for nunicipal imunity extends antitrust immunity to the
private party defendants after all

111 At the end of the nmjority opinion, one is |left
wondering how one inapplicable doctrine can suddenly becone
applicable nerely by reference to yet another inapplicable
doctri ne. One nust also wonder why such novel and creative
readings of the law, even if they made sense, are necessary,
when there was a perfectly good, applicable test for private
party antitrust immunity all along, the existence of which the
maj ority never even acknow edges. Finally, one is struck by the
conplete illogic of the majority's apparent conclusion that

because taverns are nore highly regulated than other industries,
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there is sone state policy of granting them greater, not |ess,

imunity than other industries.?

2 Anot her doctrine which the majority incorrectly describes
in passing is the Noerr-Penni ngton doctrine. The majority seens
to suggest, w thout so holding or deciding the issue, that this
doctrine mght provide another possible source of imunity for
the defendants by virtue of their actions being "wholly
defensive," despite those actions going beyond nere petitioning

the governnment. See mgjority op., 1190-100. It seens that the
majority fails to grasp that the Noerr-Penni ngton doctrine does
not extend beyond petitioning, i.e., allowing individuals to
| obby | egi sl ators for t he passage of anticonpetitive

| egi sl ation. See United Mne Wrkers of Am v. Pennington, 381
US 657, 669 (1965); E. R R Presidents Conf. v. Noerr WMotor
Freight, Inc., 365 U S. 127, 138, 140 (1961); Am Med. Transp
v. Curtis-Universal, Inc., 154 Ws. 2d 135, 154-55, 452 N W2ad
575 (11990) (AM). The doctrine has never been applied to allow
individuals to actually participate in anticonpetitive conduct
beyond the nmere exercise of free speech rights in advocating for
l egislation; as this court explained in AM:

The court of appeals correctly stated the applicable
law  when it sai d t hat t he "Noer r - Penni ngt on
doctrine . . . protects advocacy and not
participation.”

Airport Car Rental Antitrust Litigation, 521 F. Supp
568, 584 (N.D. Cal. 1981), aff'd 693 F.2d 84 (9th Cr.
1982), capsulized the limts of the Noerr-Pennington
doctrine when it stated:

Private parties attenpting to influence
public officials to engage in comercial
activities which my later be found to
violate the antitrust law do not thereby
becone thenselves i able. For liability to
be inmposed upon them they  nust be
participants in the schene.

Thus, it is clear that, if a schenme or enterprise that
has been nerely petitioned or |obbied for by private

persons is found to violate antitrust laws, liability
wll not be inposed on those private persons for that
conduct al one. See, P. Areeda, H. Hovenkanp,

Antitrust Law, para. 201, p. 21 (Supp. 1989).

5
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I

1112 The majority acknow edges the critical role antitrust
law plays in the protection of conpetition in our free
enterprise system and that the unanbiguous |egislative policy
underlying antitrust statutes is "to nmke conpetition the
fundamental economic policy of this state.” Ws. Stat.
8§ 133.01. See mmjority op., 933. However, the mpjority then
fails to abide by the well-established rule that inplied
exenptions to antitrust |aws are disfavored and nust be
construed narrowy. See Union Labor Life Ins., 458 U S. at 126
(1981).

1113 Instead, the majority enploys a novel approach which
creates a confusing hybrid of various doctrines and blurs the
di stinctions between exenption and repeal; between state and
muni ci pality; between state and private actor; between coercion
and regulation; between actual past regulations and potenti al
future regulations; and, ultimtely, between adhering to the

rule of law and rationalizing a series of legally indefensible

There have been no cases brought to our attention or
whi ch we have discovered in the course of this court's
research where a private party who has participated in
an anticonpetitive schene is exonerated by Noerr-
Penni ngt on. This absence of authority fully accords
with the basic prem se of Noerr-Penni ngton—to0 protect
the citizens' right to free speech and to petition
governnment. It goes no further than that.

AMT, 154 Ws. 2d at 154-55 (enphasis added). The majority
quotes AMI out of context to arrive at a description of Noerr-
Penni ngton which wutterly contradicts the above AMI passage.
Conpare majority op., 1Y93-99 with above quotation from AMI, 154
Ws. 2d at 154-55.
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positions by conmpounding and obfuscating each m sapplication
with another dizzying msapplication of the law until one
seeking to discern a single applicable rule of law in the
majority opinion is left to only wonder, upon getting to the end
of the opinion, what just happened. Rather than addressing each
such distortion nade by the majority, | wll focus on the two
primary m sapplications of the law and facts which appear to be

the foundation of the nmmjority opinion: the majority's "so-

3

called "inplied repeal anal ysis, and its state action doctrine

anal ysi s.
A
114 In its "inplied repeal” analysis, the mjority
describes Hallie | as the "leading case in Wsconsin for the
inmplied repeal doctrine,” and a case which allows a general
statutory "schene"™ or even nere "intense pressure” from a

muni cipality to repeal and override a state antitrust |aw

Majority op., 91740, 43, 89. It is profoundly puzzling how the
majority could describe Hallie |I in such ternms, when the case
never once uses the phrase "inplied repeal” or describes a
statutory schene or muni ci pal pressure "repeal i ng" or

"overriding” a specific antitrust statute.
115 This is no small semantic qui bble: Hallie | does not

use the phrase "inplied repeal” because it is not an inplied

3 See mpjority op., Y2 ("The defendants contend that their
conduct is immune from Wsconsin antitrust |law under: (1) the
so-called 'inplied repeal doctrine' articulated in Town of
Hallie v. Cty of Chippewa Falls, 105 Ws. 2d 533, 314 N.W2d

321 (1982) (Hallie 1) . . .")

7
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repeal case. "Inplied repeal” is a highly disfavored concept in
our state, and is conpletely distinct from the antitrust
exenption tests described in Hallie |

1116 "Repeal” has a distinct neaning, |ong recognized by

this court as meani ng:

"The abrogation or annulling of a previously existing
law by the enactnment of a subsequent statute which
declares that the fornmer law shall be revoked and
abrogated, (which 1is called 'express' repeal), or
whi ch cont ai ns provi si ons SO contrary to or
irreconcilable with those of the earlier |law that only
one of the two statutes can stand in force, (called
"inmplied repeal)."

Heider v. City of Wauwatosa, 37 Ws. 2d 466, 478, 155 N.W2d 17

(1967) (quoting Black's Law Dictionary (4th ed. 1951)(enphasis

added)); State v. Dairyland Power Coop., 52 Ws. 2d 45, 51, 187

N.W2d 878 (1971). Furthernore, nothing in Hallie | contravenes
the well-established rule of law that it is the role of the
| egislature to repeal statutes; where the legislature intends to

repeal a law, it should do so expressly. See Seider .

O Connell, 2000 W 76, 4980, 236 Ws. 2d 211, 612 N W2d 659.
Consequent |y, this court has consistently rejected the
application of "inplied repeal” in a nunber of past cases, using
it only in the rarest of circunstances, as a last resort, when
conflicting statutes cannot be reconcil ed.

1117 In Ward v. Smth, 166 Ws. 342, 344, 165 N W 299

(1917), this court explained that even where a latter statute
m ght appear to be in conflict with an earlier statute, "it nust
not be supposed that the legislature intended, by the later

statute, to repeal the prior one, unless the last statute is so
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broad in its terns and so clear and explicit in its words as to
show that it was intended to cover the whole subject and
therefore displace the prior statute.” Since that 1917
decision, this court has consistently treated the concept of
"inplied repeal” with great disfavor, refusing to apply it in a
variety of contexts unless an irreconcilable conflict between
statutes was denonstrated to be so repugnant as to require one
of themto be inplicitly repeal ed.

118 In a 1941 decision, this court explained that "[t]he

| aw does not favor a repeal of an older statute by a later one

by nmere inplication,” and that when such a conflict between
statutes exists, "it is the duty of the court to construe the
acts if possible that both shall be operative." McLoughlin v.

Mal nar, 237 Ws. 492, 496-97, 297 N W 370 (1941). Simlarly,
in a 1971 decision, this court quoted with approval a Black's
Law Dictionary definition of inplied repeal as existing where

there are provisions so contrary to or irreconcilable wth

those of the earlier law that only one of the two statutes can

stand in force, and this court concluded that "[t]he
"irreconcilability' referred to in the above quote is not
lightly or quickly found by this court. This is because the
cardinal principle of statutory construction is to save and not
to destroy. Mor eover, repeal by inplication is not a favored

concept in the law " Dai ryl and Power Coop., 52 Ws. 2d at 51

(citations omtted). This decision was in accord with dozens of
ot her cases in which we have consistently used simlar |anguage

describing the strong presunption against inplied repeal, which
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can only occur where two utterly repugnant conflicting statutes
cannot be reconcil ed. *

1119 Unli ke these actual inplied repeal cases, it is clear
that Hallie | does not speak in such terns or enploy an inplied

repeal frameworKk. Were Hallie | an inplied repeal case, it

4 See, e.g., State v. Black, 188 Ws. 2d 639, 645, 526
N.W2d 132 (1994) (holding that passage of statute inposing
restrictions on abortion did not inpliedly repeal feticide
statute, explaining "[n]othing persuades us that the |egislature
intended to inpliedly repeal sec. 940.04(2)(a) when it enacted
sec. 940. 15. I mplied repeal of statutes by later enactnents is
not favored in statutory construction."); State v. Zaw stowski
95 Ws. 2d 250, 264, 290 N.W2d 303 (1980)("Inplied repeal of
statutes by later enactnents is not favored in statutory
construction. Al | statutes passed and retained by the
| egi sl ature should be held valid unless the earlier statute is
conpletely repugnant to the later enactnent."); M I|waukee Fed'n
of Teachers, Local No. 252 v. WERC, 83 Ws. 2d 588, 599, 266
N.W2d 314 (1978)("'[Als to changing statutory law, there is a
presunption against the inplied repeal or anendnent of any
existing statutory provision.""); Jicha v. Karns, 39 Ws. 2d
676, 680, 159 N.W2d 691 (1968) (holding that the argunment that a
| ater statute superceded an earlier statute "would prevail if
the two statutes were in conflict and could not be reconciled.
However, repeal or anmendnent by inplication is not favored if
they can be reconciled."); Burris v. Karns, 14 Ws. 2d 431, 436,
111 N.wW2d 509 (1961)("[I]n Wsconsin the doctrine of inplied

repeal is not favored. In MI|waukee County v. M| waukee Western
Fuel Co., 204 Ws. 107, 112, 235 N W 545, 547 (1931), we held
that 'an earlier act wll be considered to remain in force

unless it is so manifestly inconsistent and repugnant to the
|ater act that they cannot reasonably stand together.'"); State
ex rel. Peterson v. County Court of Cark County, 13 Ws. 2d 37,
40-41, 108 N.W2d 146 (1961)("[I1]t is fundanental that inplied

repeals are not favored and an earlier act will be considered to
remain in force if the same may be construed in harnmony with the
| ater one. This principle is well established.”); Union

Cenmetery v. Gty of MIwaukee, 13 Ws. 2d 64, 71, 108 N.W2d 180
(1961) ("Repeals by inplication are not favored in the law. The
earlier act wll be considered to remain in force unless it is
so mani festly inconsistent and repugnant to the l|ater act that
t hey cannot reasonably stand together.").

10
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woul d have nentioned "inplied repeal” by name, and it woul d have
applied the traditional presunption against inplied repeal, a
presunption which was been reaffirnmed in case after case deem ng
inmplied repeal inapplicable in the absence of specific statutes
so in conflict with and repugnant to each other that they cannot
be reconcil ed.

1120 Rat her, Hallie | speaks in terns of antitrust
exenptions, never once describing the antitrust laws at issue in
that case as "inpliedly repealed” or "overridden." Thi s
distinction is critical, and the majority msses it conpletely
by labeling Hallie | as an "inplied repeal" case.

1121 On some level the majority appears to recognize that
Hallie | is not an inplied repeal case. See mgjority op., 112,
26 (describing the "so-called 'inplied repeal doctrine of
Hallie 1"); majority op., subheading A n. 17 (seenming to explain
that it is merely because the court of appeals and parties
describe Hallie | as an "inplied repeal” case that "[wl e also
adopt this |abel™). This makes it even all the nore puzzling
why the majority is determned to designate Hallie |I an inplied
repeal case.

122 It does not even serve the mpjority's ends to follow
the steps of the parties and lower courts in this case which
have m stakenly identified Hallie | as an inplied repeal case
rather than treating it as the antitrust exenption case it is.
Even if the mpjority could point to a specific statute which
conflicts wth antitrust Jlaws in such a repugnant and

irreconcilable manner as to bring that statute wthin the

11



No. 2005AP1063. I bb

paranmeters of the inplied repeal doctrine, it could not reach
the result it wants. Not only has the nmmjority failed to
identify two irreconcilable statutes which are repugnant to one
another, enabling inplied repeal, but it is well-established
that when such a conflict between statutes addressing the sane
subject matter does exist, as between a nore specific and nore
general statute, the nore specific statute prevails. See Union

Cenmetery v. Gty of MIwaukee, 13 Ws. 2d 64, 71, 108 N.W2d 180

(1961); Estate of MIler v. Naze, 261 Ws. 534, 536, 53 N.W2d

172 (1952). In this case, the antitrust statute, Ws. Stat.
§ 133.03(1), is nore specific in addressing the anticonpetitive
behavi or of the defendants than any of the statutes nentioned by
t he defendants, which describe general police powers or address
al cohol in various ways but not in the specific context at issue
here. See infra, 927.

1123 Regardless of the mmjority's intent in labeling this
an "inplied repeal"” case, one thing seens clear: the majority's
failure to read our state's extensive inplied repeal precedent
as requiring that statutes be directly and irreconcilably in
conflict before the inplied repeal doctrine applies. The
majority's transformation of the phrase "inplied repeal” into
sonmet hing nore vague, anorphous, and undefined gives ne pause
It makes nme wonder if | could just end ny dissent with a
simlarly conclusory statenent that because ny description of
the law conflicts with the mgjority's, then ny later statenent
of the law "inpliedly repeals” the majority's earlier statenent,

with the mjority opinion effectively overridden the nonent

12
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tension is created by ny dissent. After all, under the
majority's approach, it appears that there need not be two
statutes directly and irreconcilably in conflict with each other
for "inplied repeal” to occur, a century of precedent to the
contrary notw t hstandi ng.

124 But surely this is not what the mpjority neans. And
so | proceed with the remai nder of my dissent.

B

1125 Describing Hallie | as an inplied repeal case rather
than recognizing its true nature as an antitrust exenption case
is not the mgjority's only m scharacterization of Hallie |I. The
majority's creative reading of Hallie I, even nore critically,
fails to acknow edge the explicit and enphatic distinction
Hallie | nakes between private parties and nunicipalities.

1126 While the majority seenms to conclude that Hallie |
sets forth rules which are as applicable to private parties as
to municipalities, Hallie | actually does the opposite. Thi s
court was careful in Hallie | to expressly differentiate between
the "legislative intent”" test which applies to municipalities
and the nore stringent "legislative intent plus express

authori zation" test which applies to private parties.® The

°® It is worth enphasizing that were Hallie | actually an
"inplied repeal"” case, a conpletely different |egislative intent
test would apply. In inplied repeal cases, the party seeking to
have a statute repealed nust show that, in enacting a

conflicting statute, the legislature intended to have that
statute repeal ed. Ki enbaum v. Haberny, 273 Ws. 413, 420, 78
N. W2d 888 (1956). Such a hurdle could clearly not be passed in
this case, as the mgjority cites no statute indicating any
| egislative intent to repeal Wsconsin's antitrust laws in whole
or in part.

13
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pertinent passage of Hallie 1, which the mgjority only
selectively, and inaccurately, quotes, clearly sets forth the

di fference between the two tests:

This court has dealt with conflicts between the state
antitrust law and other state statutes in Reese V.
Associ ated Hospital Service, 45 Ws. 2d 526, 173
N.W2d 661 (1970), and in Gans v. Boss, 97 Ws. 2d
332, 294 N.W2d 473 (1980). These cases established
the rule that an entity cannot be exenpted from the
state antitrust statute unless the conduct of the
entity is wthin the express provisions of the
conflicting statute and then only if its conduct is in
furtherance of the conflicting statute's legislatively
stated purpose. Reese at 532-33, and Gans at 342.
W reiterate this rule for private entities, but we
believe this rule may be overly restrictive if applied
to municipalities. Wien dealing wth actions by
muni ci palities, we hold that the test as to the
applicability of the state antitrust law is whether
the legislature intended to allow nunicipalities to
undert ake such actions.

Hallie I, 105 Ws. 2d at 538-39 (enphasis added). The

unanbi guous | anguage of this passage clearly explains that
different rules apply depending on whether the anticonpetitive
conduct is by private entities or by nunicipalities.

1127 However, this distinction is lost on the mmjority.
The majority inexplicably cites only the end of +the quote
describing the nunicipal exenption ("legislative intent") test,
which the mjority then msrepresents as the applicable
exenption test in this case. See mpjority op., 9143-48. In so
doing, the mjority ignores the clear |anguage of the sane
Hallie | passage which explicitly describes a separate and nore
stringent test for private actors (i.e., a "legislative intent
pl us express authorization" test exenpting only a private party

which establishes that its conduct was "within the express
14
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provisions of [a] conflicting statute and then only if its

conduct is in furtherance of the conflicting statute's
| egislatively stated purpose.” Hallie I, 105 Ws. 2d at 538
(enmphasi s added)). It is hard to fathom how the ngajority could

have m ssed the sentences that inmediately precede the one it
selectively quoted, not noticing that this passage of Hallie |
explicitly describes the private party antitrust exenption test
as distinct fromand nore stringent than the nunicipal exenption
test.

1128 While never acknow edging that it quoted the wong
Hallie | test or that a separate test for private parties even
exists, the mpjority does concede in a |ater passage that the
issue in this case is not about whether the Cty is granted

antitrust imunity, but is about whether the defendants, as

private parties, are exenpt fromantitrust inmmunity under Hallie
l. Majority op., 1170-71. However, rather than apply the
correct exenption test for private parties, the mgjority instead
appears to <create a new conpulsion-based test, seemngly
concluding that wunder Hallie |, an exenption could apply if
private actors denonstrate that their anticonpetitive conduct
was in direct response to nmunicipal "pressure bordering on
conmpul sion. ™ Majority op., 9171. The majority never explains
(1) how its various articulations of the Hallie | test relate to
each other; (2) why any of these tests should be considered an
"inplied repeal"™ test; or (3) why it does not even nention the
test Hallie | sets forth for evaluating whether private parties,

as opposed to nunicipalities, are exenpt fromantitrust |aws.

15
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C

1129 Because the majority never applied the correct private
party antitrust exenption test in the first place, its ensuing
anal ysis which is based on the inapplicable nunicipal antitrust
exenption test is also necessarily wong as a result. However,
even if the majority had been correct in applying the municipa
instead of the private party exenption test under Hallie I, its
application of Hallie | is flawed in additional respects.

1130 First, the mpjority has failed to identify the
requi site conflict between statutes required under either Hallie
| or the actual inplied repeal doctrine. For all its general
references to statutes allowing nunicipalities to enact al coho
regulations and to protect public health and safety, the
majority has not identified a single statute which is in
conflict with state antitrust prohibitions of price-fixing by
private parties such as the defendants, or which contains a
| egi sl ative purpose specifically thwarted by such antitrust
restrictions on price-fixing by private businesses. The
majority frequently invokes ch. 125 and the statutes contained
therein, but there is no direct conflict between any statute
within ch. 125 and Ws. Stat. § 133.03 price-fixing prohibitions
that would bring this case within the reach of Hallie |
Al t hough various provisions of ch. 125 relate to al cohol, none
address voluntary agreenments by taverns to set prices in an
anticonpetitive manner or otherwise conflict with the text of
§ 133.03 prohibiting individual businesses from contracting,

conbining or conspiring in restraint of trade or attenpting to

16
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nmonopol i ze any part of trade or conmmerce. The one statute
hi ghlighted by the defendants at oral argunment and enphasi zed as
well by the majority, Ws. Stat. 8 125.10(1), only serves to
underscore the fact that regulation of alcohol by the Cty
requires formalization t hr ough statutorily est abl i shed
denocratic procedures.® None of the other provisions of ch. 125
cited by the defendants contains any |anguage authorizing the
violation of 8 133.03 through creation of unlawf ul nonopolies or
"contract, conmbination . . . or conspiracy” in restraint of
trade. To the contrary, each cited provision only serves to
illustrate this state's general policy of favoring conparatively

greater regulation of taverns, not greater immunity from

statutes and ot her |egal regul ations.

1131 Second, the nmgjority's description of "municipal
action bordering on conpulsion® has no bearing on a proper
antitrust exenption analysis. After conceding that the issue in
this case is the imunity of the defendants, not the City, the
majority inmediately backpedals from this concession, adding

that "[i]n reality, we nust determ ne whether private parties

® Wsconsin Stat. § 125.10(1) provides:

Aut hori zation. Any nunicipality may enact regul ations
incorporating any part of this <chapter and may
prescribe additional regulations for the sale of
al cohol beverages, not in conflict with this chapter.
The nunicipality may prescribe forfeitures or |icense
suspension or revocation for violations of any such

regul ati ons. Regul ations providing forfeitures or
i cense suspension or revocation nust be adopted by
or di nance.

(Enmphasi s added.)
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are eligible for antitrust immunity when they act in concert,!”
in an anticonpetitive manner, in direct response to pressure
bordering on conpulsion from a nunicipality with the power to
condition or non-renew their licenses.” Mjority op., T71. The
majority's description of the "reality" of this case in such
terms not only deviates from the applicable Hallie | test but
al so requires the acceptance of a debatable prem se: that there
was direct pressure from a nunicipality in this case which
bor dered on conpul si on

1132 Even the tavern owners' press release enphasizes that
their decision to end drink specials on weekends was voluntary;

the press release bolded and underlined the word "voluntarily

in the bel ow passage:

W are a little puzzled about the m xed nessages being
sent by the AL RC and the city council. W all
believe in the free enterprise system but the
A L.RC continues to saturate our downtown area by
approving nore new |icensed establishnents, yet now
they want us to elimnate the drink specials which is
a way of conpeting with each other and with all the
new establishnments in order for us to stay in
busi ness.

" Although the mmjority probably intends to describe only
the defendants as acting in concert with each other in this
passage, elsewhere the mmjority comes close to describing a
simlar type of collusion between the defendants and the City
for the purpose of equating the defendants' conduct wth
muni ci pal acti on. It is worth noting on that point that "[i]n
anal ogous contexts, the Court has held that an exenpt entity
forfeits antitrust exenption by acting in concert wth nonexenpt
parties." Goup Life & Health Ins. Co. v. Royal Drug Co., 440
U S. 205, 231 (1979).
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Wth these facts in mnd, and wthout acknow edgi ng
that drink specials are indeed causing this problem
we as a group, have agreed that we wll voluntarily
and imediately end all drink specials on Friday and
Saturday nights after 8 p.m in our establishnments
[ and advertising of such specials].

As concerned owners and businessnen, we want to be
part of the solution, not part of the problem

In trying to build bridges and nend fences wth
Chancellor Wley and Cty officials, we feel today we
are taking the first solid step toward trying to end a
problemthat we all agree exists.

W do not feel that pending |egislation before the
A LRC to ban all drink specials at all bars and
restaurants in the Gty of Madison is necessary.

W do not need nore legislation or controls that wll
adversely affect our businesses.

(Enphasis in original.)

1133 Not only does this undisputed and cl ear |anguage from
the press release indicate that the taverns' decision to limt
their drink specials was voluntary, the pressure it describes
leading up to their decision is not described in terns of either
borderline conpulsion or actual regulation. Rat her, the press
rel ease describes receiving mxed nessages, not coercion, from
two different governnment bodies. The press release also
describes the taverns as wanting to be a part of the solution,
and to end a problem they agreed existed. Further, the press
release nmkes it clear that any regulatory pressure felt was

nmerely the pressure of potential |egislation being considered
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that would ban all drink specials, not any formal regulation
that had al ready been denocratically approved and promul gat ed.
1134 Even nore striking is the warning in the Tavern
League's sinultaneously issued press release that "while an
attenpt will be nade to elimnate weekend drink specials, we are

all independent businesses and econonic pressures nmy prevent

sone from participating in this experinent"” (enphasis added).

This passage of the press release reveals that the taverns felt
free to choose whether or not to participate in the agreenent to
l[imt drink specials, and that the nore conpelling pressure sone
of the taverns felt was the economic pressure not to engage in
the drink specials limtations. As such, any pressure fromthe
Cty was neither binding on all the taverns, nor, by the
taverns' own undisputed words, did it necessarily outweigh
econoni c pressures on the taverns to continue with their drink
speci al s.

1135 To support its own description of "borderline
conmpul sion"  put on the defendants, the mpjority relies
extensively on the <circuit court's description of enornous
pressure placed on defendants by certain city and university
of ficials. However, we owe no deference to the court's |egal

conclusion that such pressure was regulatory in nature for

pur poses of creating an antitrust exenption. I nformal coercion
by politicians does not have the same force of law as
denocratically pr onul gat ed regul ati ons. By concl udi ng

otherwise, the ~circuit court and the mjority effectively

condone and add legitimacy to coercive tactics by individual
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muni ci pal officials by elevating such tactics to the |level of
bi ndi ng denocratically enacted statutes, such as those creating
antitrust exenptions.?®

1136 As an alternative neans  of characterizing the
def endants' conduct as nere conpliance with binding regulatory
action, the majority mscharacterizes and exaggerates the role

of the "Luther's Blues conditions" in this case, inappropriately

describing them as a "regulation . . . at the heart of this
di spute.” Majority op., 948. This description is extrenely
m sl eadi ng. As a prelimnary matter, a regulation, whether

past, present, or future, does not by itself create an antitrust
exenption absent the elenents of Hallie 1's private party
antitrust exenption test being net. Addi tionally, t he
threatened drink specials ban which was the admtted notivating
force behind the defendants' voluntary agreenent is distinct
from the previous "Luther's Blues conditions,” which predated
the key events in this case and did not even apply to the
def endant -t averns which were existing or non-renew ng bars. In
contrast, the regulation that Cty officials threatened to apply
to the defendant-taverns in this case was never denocratically
approved by vote or formally pronulgated into an actual

regulation as defined by Ws. Stat. § 125.02(17)(defining

8 The mmjority opinion echoes the tone of the defendants'
argunment that "[t]he only winkle presented by this case is the
Cty did not formalize its regulation in the form of an

ordi nance.” In response, Eichenseer issued the follow ng strong
r ebuke: "Whether or not a regulation is to be found in the
witten law may be considered a nere 'winkle' in certain
totalitarian nations, but not in the United States.” | concur

with this statenent.
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"regulation” as "any rule or ordinance adopted by a nunicipal
gover ni ng body").

1137 To allow coercive tactics of individual aldermen, even
coupled with the threat of potential future regulation, to rise
to the level of denocratically approved regulatory action is to

strip from this country the fundanmental ©protections that

di stinguish us from a tyrannical system of governnent. Qurs is
a country of laws, not of nen. It is anathema to our
constitutional denocracy to allow coercive behavior by

individuals claimng to be acting on behalf of a city, state, or
even higher, to dictate what the law is w thout going through a
denocratic legislative process to formally enact such | aws. | f
the rule of |aw neans anything, nmere threats, no matter how
enornmous the pressure that acconpanies them cannot be given
equal legal weight to denocratically pronul gated regul ati ons.
1138 Finally, even if the Cty had enacted a regulation
that was expressly authorized by statute (satisfying Hallie I's
express authorization requirenent) and that not only limted

drink specials but also authorized the defendants to engage in

price-fixing schemes anong thenselves in a manner that
conflicted with antitrust laws, it is not a given that such
regul ation would have effectively exenpted the defendants from
the antitrust |aws.

139 In an opinion authored by Judge Easterbrook, the
Seventh Circuit Court of Appeals has explained that even the
exi stence of conflicting statutes does not, by itself,

automatically result in exenption. Addressing a scenario
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anal ogous to that in this case, the Seventh Circuit held that
agreenents anong business rivals to fix prices are not exenpt
from antitrust prosecution by virtue of special interest |aws

enacted to allow such price fixing. Chi cago Prof'l Sports Ltd

P'ship v. Nat'l Basketball Ass'n, 961 F.2d 667, 671-72 (7th Cr.

1992). The court explained that "[r]ecognhition that special
interest |legislation enshrines results rather than principles is
why courts read exceptions to the antitrust laws narrowy, wth

beady eyes and green eyeshades.™ Id. (citing Goup Life &

Health Ins. Co. v. Royal Drug Co., 440 U. S. 205, 231 (1979);

Nat'| Broiler Mktg. Ass'n v. United States, 436 U S. 816, 827-29

(1978)). Consequently, even if there had been such |egislation
or formal regulation authorizing the defendants' conduct in this
case, it would be debatable whether they were automatically
entitled to an antitrust exenption.

1140 Rejecting the "beady eyes and green eyeshades”
approach as unflattering to its objectives, however, the
majority refuses to follow the well-established rule of |aw that
exenptions to antitrust laws nust be construed narrowy and
gi ven out sparsely. The mpjority neither applies this correct
standard of review, nor applies the correct test established by
Hallie | for private party antitrust immunity.

D

141 The next inexplicable nove the mpjority makes is to
nmerge its Hallie | analysis with an application of yet another
doctrine which does not generally apply to private actors: the

"state action" doctrine. Majority op., 9174-89. Wi | e
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conceding that the conceptual underpinnings of the federal

"state action” doctrine are distinct from what it designates as

the "inplied repeal” doctri ne, the mjority nonethel ess
concl udes that state action cases are "instructive and
persuasive." Id., 174 & n. 23.

142 In an even nore astounding concession, the majority
admts, just before applying the state action doctrine, that
this is not "technically" a state or nmunicipal action case.
Majority op., f78. So how does the majority justify treating
private actors the sanme as governnment actors for purposes of
granting them sone kind of "state action” inmunity which norphs
into a Hallie | exenption? It sinply follows the concession
that this is not a state action case wth the conclusory

statenent, "But we think it makes sense to apply the [state

action] analysis . . . to determne whether the Cty's inmunity
extends to the defendants.” Majority op., Y78 (enphasis added).

1143 W think it nakes sense? W think it nakes sense?
Surely this cannot stand as justifiable grounds or authority for
extending a legal doctrine in directions never before taken by
this court, in lieu of applying the applicable test explicitly
affirmed in Hallie | for determning the existence of private
actor antitrust immunity.

1144 Even in Hallie I, this court realized that it does not
make sense to apply the state action doctrine in cases not
involving a conflict between two different sovereigns—the
federal governnment and the sovereign states—which inplicates

the I|imts on federal power under the United States
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Constitution. Hallie I, 105 Ws. 2d at 537-38. In Hallie 1,
this court concluded that state action principles were not
present in that case involving tensions between states and
muni ci palities because "[t]he relationship between the federa
government and the states is not parallel to the relationship
between the state governnent and the cities. Cities are
creatures of the state, derive their power fromit, and are not
recogni zed as independent sovereigns." 1d.

1145 It mekes even less sense to apply the state action
doctrine in this case. Regardl ess of whether one accepts the
majority's descriptions of the tension in this case as between
the defendants and the Cty or as between the Gty and sone
broad statutory schene, neither such tension brings this case
within the purview of the state action doctrine as explained in
Hallie I, i.e., a conflict between two sovereigns. |d.

1146 The purpose of the state action test is to determ ne

"whether state regulation of private parties is shielded from

the federal antitrust | aws. Southern Mdtor Carriers Rate

Conf er ence, | nc. V. Uni t ed St at es, 471 u. S 48, 57

(1985) (enphasi s added). The majority acknow edges that the
first prong of the state action test, as described by Southern

Motor Carriers, 471 U S. at 57, requires those seeking to extend

state action antitrust immunity to private parties to show that
the challenged anticonpetitive conduct is conduct which is
"clearly articulated and affirmatively expressed as state
policy." See mgjority op., 977. However, the majority then

fails to explain how the defendants' voluntary agreenent to
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limt drink specials reflects "clearly articulated and
affirmatively expressed” state policy. The only argunment the
majority rmakes is that "[With regard to the 'clear
articulation' t est, state law enpowers nunicipalities to

"prescribe additional regulations for the sale of alcohol

beverages, not in conflict with [Chapter 125]" and that "[t]he

imposition of 'Luther's Blues conditions' on eight licensees is
an exercise of this power."” Myjority op., f79.
1147 This argunment, like the others, nakes no sense. The

cases cited by the majority unanbi guously provide that the state
action doctrine is inapplicable absent clearly articulated and
affirmatively expressed state policy allowing the restraint at
i ssue. In this case, the ~challenged restraint 1is the
def endants' conduct, which consisted of privately owned taverns
voluntarily entering into a price-fixing agreement wth each
other. The majority has conpletely failed to point to a single
statute which clearly articulates and affirmatively expresses
state policy allowing private taverns to enter into price-fixing
agreenents with each other. The nmgjority points only to the
City's statutory authority to enact certain regul ations, begging
the question of whether the defendants have the right to engage
in illegal price-fixing without regulation or statute expressly
authorizing them to do so. By pointing to the "Luther's Bl ues
conditions,” which are not at issue in this case and did not
require the steps the defendants took in this case, the mgjority
once again attenpts to reach a desired result through

obfuscation, rather than acconplish the inpossible: find a
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regul ation, statute, or any other |aw which expressly authorizes
private taverns to engage in price-fixing.?®

1148 In the end, it does not make sense to equate private
tavern owners with state actors or with the nunicipalities that
have the authority to regulate the taverns. It is neither good
| aw nor good public policy to conclude that because taverns are
nore heavily regulated than other businesses, they should
therefore be nore exenpt fromthe |aw.

|1

1149 Rather than apply well-established rules of |aw
applicable to this case, the npjority plays a creative gane of
hi de-the-ball which attenpts to fuse principles of various
doctrines, none of which is directly applicable to this case, to
concoct a hybrid wunder which all the doctrines conbined
magically create imunity for private parties after all. As
creative as it is, the mgjority opinion is sinply unsupported by
| egal authority.

1150 While the mpjority does not have the law on its side
it does have sonme synpathetic policy concerns. Al t hough
preserving a conpetitive free market s <central to our
capitalist society, the policy concerns related to al cohol abuse
raised by the majority are also serious. However, "[i]t 1is

neverthel ess well settled that good notives will not validate an

® Having explained why the majority's failure to establish
the requisite elenments of the first prong of the state action
test renders the test inapplicable, | wll not address the
"active state supervision"” prong of the test.
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ot herwi se anticonpetitive practice.” NCAA v. Bd. of Regents of

the Univ. of Ckla., 468 U S. 85, 101 n. 23 (1984).

1151 Renmedyi ng such policy problens is a l|egislative, not
judicial function. To that end, there is already, as the
maj ority has pointed out, an abundance of |egislation regulating
al cohol, and the City certainly has the authority to enact

further regulatory reform through ordinances and regul ations

enact ed t hr ough t he correct denocratically est abl i shed

processes. Furthernore, our legislature has already enacted
| aws prohibiting taverns from serving alcohol to intoxicated
persons and to underage university students. See, e.g., Ws.
Stat. § 125.07

1152 | applaud the defendants for wanting to take further
affirmative steps to reduce excessive alcohol consunption.
However, instead of engaging in price-fixing wthout express
statutory authorization, a better way for taverns to address
al cohol abuse problems would be to work toward full conpliance
with |aws already on the books prohibiting taverns from selling
al cohol to intoxicated persons and to underage drinkers. | f
l[imtations on drink specials are a necessary step in reducing
bi nge drinking, the parties do not appear to dispute that the
Cty has the ability to formally pronulgate a regulation
l[imting drink specials, and indeed has done so in the past, as
evidenced by the nmpjority's frequent references to the "Luther's
Bl ues conditions.™ If the Cty could set such conditions
before, it can do so again. Nor do antitrust |aws prevent any

i ndi vi dual tavern from choosing to end its own drink specials on
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its own ternms, so long as such a decision is not an agreenent
made col | aboratively with other taverns in violation of price-
fixing |aws. In sum if the overriding policy concern in this
case is truly the reduction of excessive alcohol consunption,
solving that problem does not require the defendants to engage
in collaborative price-fixing in violation of antitrust |aws.

1153 For all the doctrines and cases nentioned by the
majority, and for all its concessions that no single doctrine,
standing on its own, creates an antitrust exenption for the
petitioners, it remains unclear how, whether, or to what extent
the majority nmeans to change the course of antitrust law in
W sconsi n. This is the first tinme this court has enbraced a
result allowing private parties to engage in antitrust
vi ol ati ons wi thout express statutory authorization.

1154 This court has a solem obligation to adhere to
precedent and to the rule of [|aw We nust be cautious before
creating new doctrines, particularly in the face of contrary
precedent and authority. To engage in such a broad extension
and unprecedented deviation from basic state action doctrine,
antitrust exenption, and inplied repeal principles, msapplying
el enents of each of these doctrines to create a new hybrid form
of antitrust inmmunity for private actors, requires a bit nore
than mnmerely shrugging off the rule of law with the enpty
statenent that we just "think it makes sense.”

1155 What does nake sense is the body of |aw preceding this

decision which in no wunclear terns sets forth different

standards for the treatnment of private and governnent actors
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under antitrust |aws. What does make sense is that the state
action exenption applies to state actors, not private actors.
What does nmkes sense is the language in the very case relied
upon throughout the majority opinion, Hallie I, which clearly
states the test for extending antitrust imunity to private
actors, a test that the mpjority never even attenpts to apply.
Rather, the majority rejects applicable precedent and |ong-
standing principles as nere technicalities that get in the way
of its result, proclaiming that even if a case does not
"technically"” involve nunicipal action, for exanple, that should
not stop an opinion from being framed nearly entirely in terns
of such nunicipal action. See majority op., 178.

1156 The majority wultimtely holds that because of its
state action analysis, Hallie | should be extended to grant
private parties antitrust imunity vis-a-vis a nunicipality
exenpti on. This final conclusion blurs the clear distinction
this court was careful to make in Hallie | between the two types
of exenptions, as well as blurring the distinction between the
state action doctrine and the narrow private party exenption
test set forth in Hallie 1I. Most troubling is the majority's
final swipe, adding insult to the injury it inflicts on the rule
of law, as it follows its holding with the bold proclanmation,
"[t]o conclude otherwise would enshrine theory over practical
reality.” Majority op., 9Y89. This rejection of the rule of |aw
as nmere technicality and theory does a grave injustice to our

| egal system
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1157 While |imting binge drinking may be a synpathetic
policy goal, the nobst critical policy goal worthy of this
court's affirmative protection—the rule of law itself—should
never be sacrificed for the expedient achievenent of any
particular policy-driven end. Consequently, the mjority
deci sion should not be read as itself "repealing" or overruling
the |ong-standing precedents which describe the antitrust |aws
in quite different terns. Nor does the nmmjority overrule the
express language of Hallie |1 precluding the extension of
antitrust exenptions to a private party absent the existence of
both a statute expressly authorizing anticonpetitive conduct and
a legislatively stated purpose also clearly supporting such
anticonpetitive conduct.

1158 For all of the above reasons, | respectfully dissent.
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