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APPEAL from a judgment of the Circuit Court for Wnnebago
County, Robert A. Haw ey, Judge. Affirnmed and renmanded.

11 DAVID T. PRCSSER, J. This case is before the court
on certification by the ~court of appeal s, pursuant to
Ws. Stat. § 809.61 (2005-06).' Holly Lornson (Lornson) and Kim
Hoertsch (Hoertsch) seek review of a circuit court order
dism ssing their wongful death clainms against Nadeem Si ddi qui
M D.; Paul MAvoy, MD.; Matthew WIllians, MD.; Janes E. Hai ne,
MD.; John E. Alnguist, MD.; Frederick W Knoch, MD.; Affinity
Medical Goup/Affinity Health System St. Elizabeth Hospita
I nc. ; The Medi cal Protective Conpany; and the Preferred
Prof essi onal | nsurance Conpany (collectively, defendants).?

12 Lornson and Hoertsch are the adult daughters of Janice
and Joseph Sanders, both deceased. They appear in this
litigation in several capacities, but appear in this appeal as
(1) personal representatives of their father's estate; and (2)
i ndi vidual claimants as adult children of their |ate nother.

13 During his lifetime, Joseph Sanders filed a w ongful
deat h cl ai m agai nst the defendants for nedical negligence in the

death of his wife Janice. He died before his case could go to

L' Al references to the Wsconsin Statutes are to the 2005-
06 version unl ess otherw se noted.

2 The circuit court granted the Wsconsin Patients
Conmpensation Fund's notion for summary judgnent on the basis
that the overall damages clainmed by Lornson and Hoertsch woul d
not exceed $1 nillion. Lornson and Hoertsch do not seek review
of this order.
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trial. Hi s daughters, Lornson and Hoertsch, were appointed
personal representatives for their father's estate, and, in that
capacity, they pursued his wongful death claim citing
Ws. Stat. 8§ 895.01(1)(0). At the sane tine, in the
alternative, they made their own individual <clains for the
wrongful death of their nother, citing Ws. Stat. 8§ 895.04(2).

14 The <circuit court dismssed these wongful death
claims on grounds that Lornson and Hoertsch |acked standing
under the applicable statutes to maintain nedical nmalpractice
wrongful death clains. Lornson and Hoertsch appeal ed. The
court of appeals certified the case to this court. After
carefully reviewng the governing statutes and case law, we
affirm W hold that in wongful death actions, an eligible
claimant's cause of action does not survive the death of the
cl ai mant . Thus, Joseph Sanders' wongful death claim does not
survive. In a non-nedical nalpractice wongful death case,
under Ws. Stat. 8 895.04(2), a new cause of action is available
to the next claimant in the statutory hierarchy. In a nedical
mal practice wongful death <case, eligible claimnts under
Ws. Stat. 8 655.007 are not subject to a statutory hierarchy
like claimants under Ws. Stat. 8 895.04(2). However, in a
medi cal nal practice wongful death case, adult children of the
deceased (like Lornson and Hoertsch) are not listed as eligible
claimants and are therefore not eligible because of the
exclusivity of Ws. Stat. 8§ 655.007, as interpreted in Czapi nski
v. St. Francis Hospital, Inc., 2000 W 80, 236 Ws. 2d 316, 613

N. W2d 120.
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15 In addition, we hold that our interpretation of
Ws. Stat. 8 655.007 in conj unction W th
Ws. Stat. 88 895.01(1)(o) and 895.04(2) does not deprive Joseph
Sanders or his estate of a vested property right wthout due
process or violate equal protection of the |aw W renmand the
case to the «circuit court for further proceedings on the
separate claimof the estate of Janice M Sanders.

| . FACTUAL BACKGROUND AND PROCEDURAL HI STORY

16 This appeal arises out of a nedical nalpractice
wrongful death/survival action. On Novenber 11, 2002, Janice
Sanders died from conplications of a |arge paraesophageal hi atal
her ni a. On Cctober 22, 2003, Joseph Sanders filed a conplaint
agai nst the defendants on behalf of hinself individually and as
special admnistrator of the estate of his deceased wfe. I n
his conplaint, Joseph Sanders alleged that defendants acted
negligently by failing to tinmely diagnose and treat Janice
Sanders' paraesophageal hernia. He alleged that the defendants'
negligence led to Ms. Sanders' excessive vomting, aspiration,
cardi opul nonary arrest, resuscitation, coma, and eventual death.

17 Joseph Sanders sought conpensatory damages on behal f
of his wfe's estate for Ms. Sanders' conscious pain and
suffering before her death. He also sought conpensatory damages
on behalf of hinmself for the |oss of society, conpanionship, and
consortium of his wife; pecuniary loss of his wife's services;
and nedi cal, funeral, and burial expenses.

18 After initial di scovery but before trial, Joseph
Sanders di ed. On April 26, 2005, Joseph Sanders' counsel filed

4
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a notion for substitution of plaintiffs and for leave to file a
suppl enental conpl ai nt. The notion asked the court for three
things: (1) an order substituting Lornson and Hoertsch for
Joseph Sanders as successor special admnistrators of the estate
of Janice Sanders; (2) an order appointing Lornson and Hoertsch
as personal representatives of the estate of Joseph Sanders; and
(3) an order allowng Lornson and Hoertsch to file a
suppl enmental conpl ai nt. The court issued two orders, one that
appoi nted Lornson and Hoertsch as personal representatives of
their father's estate and one that appointed Lornson and
Hoertsch as successor admnistrators of their nother's estate

By consent of the parties, a supplenental conplaint was filed on
May 3, 2005.

19 Lornson and Hoertsch sought conpensatory danmages under
three theories of recovery: (1) on behalf of the estate of
Janice Sanders in their capacities as special admnistrators;
(2) on behalf of the estate of Joseph Sanders in their
capacities as personal representatives; and (3) alternative to
the second theory, on behalf of thenselves in their individua
capacities as the surviving daughters and lineal heirs of Janice
Sanders.

10 Al defendants joined in a notion to dismss the
wrongful death claim asserted on behalf of Joseph Sanders'
estate, and in the alternative, on behalf of Lornson and
Hoertsch individually. The defendants asserted Lornson and
Hoertsch |acked standing to bring a wongful death claim in
their capacities as personal representatives of their father's

5
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estate or as individuals. The defendants argued that the
wongful death claimdid not survive the death of Joseph Sanders
and that Lornson and Hoertsch, in their individual capacities,
were not eligible to nake a nedical nmalpractice wongful death
claim under Ws. Stat. 8§ 655.007. The defendants conceded that
the survival claim by the special admnistrators on behalf of
Jani ce Sanders' estate was unaffected by Joseph Sanders' death.
11 The parties submtted their briefs, and on July 21,
2005, the Honorable Robert A Haw ey, judge of the W nnebago
County Circuit Court, heard oral argunent. The circuit court
granted the defendants' notions to dismss the wongful death
cl ai ns. The court reasoned that Ws. Stat. 8§ 655.007 provided

the exclusive list of claimnts eligible to bring a nedical

mal practice action. It concluded that because the list in
8 655.007 did not include adult children or a spouse's
representative, the legislature did not intend for adult

children or the spouse's representative to bring a wongful
death claim The court also refused to apply the general
provisions of the wongful death statute in a nedical
mal practice case because those general provisions were not
i ncorporated by reference into Chapter 655.

12 Lornson and Hoertsch filed a notice of appeal of the
wrongful death dism ssal, and the parties agreed to adjourn the
trial of the estate's survival claim pending the resolution of
this appeal. On May 17, 2006, the court of appeals certified
the case to this court, asking us to address the issue of
whet her "a surviving spouse's wongful death claimin a nedica

6
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mal practice action survive[s] his or her own death such that his
or her personal representatives have standing to pursue that
claim" This court accepted certification on June 14, 2006. W
al so address the individual wongful death clains of Ms.
Sanders' adult children.
1. STANDARD OF REVI EW

113 This case conmes to us on review of a notion to
di sm ss. We address whether Lornson and Hoertsch (hereinafter
Lornson) assert clains upon which relief can be granted. See

Brew City Redevel opnent Goup, LLC v. Ferchill Goup, 2006 W

128, 15, 297 Ws. 2d 606, 724 N W2d 879. This presents a
guestion of law that we review de novo, benefiting from the
certification nenorandum and the «circuit court's analysis.

Scott v. Savers Prop. & Cas. Ins. Co., 2003 W 60, 96, 262

Ws. 2d 127, 663 N.W2d 715. W take as true the allegations in
the conpl ai nt and all reasonable inferences from those
al legations. Id., T5.

14 To determ ne whether Lornson has asserted clains upon

which relief can be granted, we nust interpret and apply several

st at ut es, including Ws. Stat. 88 655.006 and 655.007 and
provisions of Ws. Stat. ch. 895. Statutory interpretation
presents questions of law that we review de novo. Vill. of

Cross Plains v. Haanstad, 2006 W 16, 99, 288 Ws. 2d 551, 709

N. W 2d 447; Ri neck . Johnson, 155 Ws. 2d 659, 664, 456

N. W2d 336 (1990), overruled on other grounds by Chang v. State

Farm Mut. Auto. Ins. Co., 182 Ws. 2d 549, 566, 514 N W2d 399

(1994) .
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[11. DI SCUSSI ON

115 Defendants challenge the standing of Lornson to bring
wrongful death clainms under Wsconsin Statutes. To determ ne
whet her adult children of a deceased parent or the personal
representatives of a surviving but now deceased spouse are
eligible to bring a nedical malpractice wongful death claim we
| ook to the | anguage of Ws. Stat. 88 655.006 and 655. 007

16 Wsconsin Stat. 8§ 655.006 provides in part: "Renedy.
(D(a) O and after July 24, 1975, every patient [and] every
patient's representative . . . shall be conclusively presuned to
have accepted to be bound by this chapter.”

17 Wsconsin Stat. 8 655.007 provides: "Patients' d ains.
On and after July 24, 1975, any patient or the patient's
representative having a claim or any spouse, parent, mnor
sibling or child of the patient having a derivative claim for
injury or death on account of malpractice is subject to this
chapter."”

118 Wsconsin Stat. 8§ 655.007 creates two kinds of clains:
direct clainms for injury or death on account of nedica

mal practice, and derivative clainms for injury or death on

account of nedical nmalpractice. A patient has a direct claim
for the patient's injury. The patient's representative has a
direct claim for the patient's injury or death. There is no

di spute that Lornson has a direct claim as successor special
adm nistrator of her nother's estate because all parties concede

that the estate's claimsurvives.
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119 There would be no dispute that Lornson also has a
derivative claim under Ws. Stat. 8 655.007 for her nother's

death if the phrase "child of the patient" includes an adult

chi | d. However, this court held in Czapinski that adult
children are not included in the 8§ 655.007 l|list of clainmnts.

I n Czapi nski, the court stated:

[ T]he language of Ws. Stat. 8§ 893.55(4)(f) makes
applicable to nedical nmalpractice death cases only the
limt on danages, and does not incorporate the
wrongful death classification of claimants entitled to
bring such an action. The classification of claimnts
entitled to bring a wongful death suit for nedica
mal practice is Ilimted to those enunerated in
Ws. Stat. 8§ 655.007. Legi sl ative history shows that
adult children were not intended to be included within
this classification.

W hold that an adult child lacks standing to
recover for loss of society and conpanionship in a
wrongful death case invol ving nedical mal practice.

Czapi nski, 236 Ws. 2d 316, 112, 33.

20 Only mnor children and mnor siblings, plus the

spouse and parents of the patient, have derivative clains under
Ws. Stat. 8§ 655.007. As we el aborate in section IIl1.B. infra

this settles the issue of Lornson's individual claim?

31In Pierce v. Anerican Family Mitual |nsurance Co., 2007 W

Abpp _, __ Ws. 2d _, __ Nw2d __, the court of appeals
interpreted Ws. Stat. 8 895.04(4) to include adult children as
eligible claimnts under the wongful death statute. However,

the Pierce case was not a wongful death case involving nedica
mal practice, and the court distinguished the case from Czapi nski
v. St. Francis Hospital, Inc., 2000 W 80, 236 Ws. 2d 316, 613
N. W2d 120, on that basis. Pierce, = Ws. 2d , 910 n.3.
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21 In addition, there is no dispute that Joseph Sanders
had a derivative wongful death claim before his death, for he
was a "spouse . . . of the patient." The certified question in
this appeal is whether this derivative claim survived Joseph
Sanders' death, inasmuch as the personal representative of any
"spouse, parent, mnor sibling or child of the patient"—+ike an
adult child—+s not included in the Ws. Stat. § 655.007 |ist.

22 Wsconsin has a separate statute on "[w] hat actions
survive." Ws. Stat. § 895.01. Because of the existence of
this statute, we nust exam ne whether the |anguage and history
of Chapter 655 absolutely limt the potential claimants to the
list enunerated in Ws. Stat. 8§ 655.007, or whether the list of
claimants may al so include potential claimnts allowed under the
wr ongf ul deat h st at ut e. Ws. Stat. 88 895.01(1)(o) and
895. 04(2) .

A Exclusivity of Wsconsin Statute Chapter 655

123 Chapter 655 of the Wsconsin Statutes was enacted in

1975 "in response to a perceived economc and social crisis.”

State ex rel. Strykowski v. WIlkie, 81 Ws. 2d 491, 499, 5009,

261 N W2d 434 (1978). It established an exclusive procedure
for the prosecution of malpractice clains against a health care

provi der. Ws. Stat. 88 655. 006, 655. 007; St rykowski , 81

Ws. 2d at 499. Every pati ent and every patient's

representative shall be "conclusively presuned to be bound by

the provisions of the chapter regardless of injury or death."

Rineck, 155 Ws. 2d at 6665. Over the years, courts have

grappled with the inpact of the "exclusivity" of Chapter 655 and
10
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whet her statutory provisions not referenced by or incorporated

into Chapter 655 may be applied to nedical nmal practice actions.

24 One |ine of <cases supports the proposition that
Chapt er 655 "precludes from application those statutory
provi sions not expressly referred to in that chapter." Dzi adosz

v. Zirneski, 177 Ws. 2d 59, 63, 501 N.W2d 828 (Ct. App. 1993)

(citing R neck, 155 Ws. 2d at 666-67 ("W do not believe that
the legislature would have taken pains to specifically refer to
particular statutes . . . if it intended to incorporate wthout
mention other mscellaneous general provisions, such as sec.

895.04(4).")); see also Jelinek v. St. Paul Fire & Cas. Ins.

Co., 182 Ws. 2d 1, 9-10, 512 N.W2d 764 (1994), superseded by

statute, 1995 Ws. Act 10, § 10 (codified at
Ws. Stat. 8§ 893.55(4)(f), as recognized in Czapinski, 236

Ws. 2d 316, 116). This interpretation of "exclusivity" would
not only limt nmedical malpractice claimants to the list in
Ws. Stat. 8 655.007 but also prevent any incorporation of
general statutory provisions not referenced in Chapter 655. It
woul d bar Lornson's claim as personal representative of her
father's estate because Chapter 655 does not contain its own
survival provisions or incorporate survival provisions from
Chapt er 895. It would also bar any claim she had as an adult
child of Janice Sanders because Chapter 655 does not include an
adult child as an eligible claimnt and does not incorporate the
eligible claimants provision of Ws. Stat. 8 895.04(2).

25 There is, however, another |ine of cases that supports
the proposition that Chapter 655 is not totally self-contained

11
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and that statutory provisions nmay be applied in nedica
mal practice cases if they do not conflict with Chapter 655. See

Stormv. Legion Ins. Co., 2003 W 120, 933-35, 265 Ws. 2d 169,

665 N.W2d 353; Hoffman v. Menorial Hosp. of lowa County, 196

Ws. 2d 505, 513-14, 538 N.W2d 627 (Ct. App. 1995). In Storm
the court stated that: "Nunerous statutes, including civil
procedure and discovery statutes, that are not I|ocated in
Chapt er 655 apply to cl ai ns br ought for medi cal
mal practice. . . . Rineck stands for the proposition that if

general statutory provisions conflict with Chapter 655, the

latter will trunp the general statute.” Storm 265 Ws. 2d 169,
1934-35 (internal citations omtted). "If we accept the view
that ch. 655, Stats., is self-contained, subject to no outside

rules of practice and procedure, there would be no discovery,
summary judgnent, or anendnment of pl eadings in nedical
mal practice cases because ch. 655 does not nention those
procedures."” Hoffman, 196 Ws. 2d at 514. This second |ine of
cases permts consideration of statutory provisions that do not
conflict with the specific provisions or general purposes of
Chapt er 655.

126 As we interpret statutes, we are mndful of our
obligation, first, to apply the plain |anguage of a statute so
long as it does not produce a plainly absurd result, and,
second, when the statute 1is anbiguous, to seek out and

faithfully apply legislative intent. Teschendorf v. State Farm

Ins. Co., 2006 W 89, 915, 293 Ws. 2d 123, 717 N.W2d 258. W
do not discern the I|anguage of Chapter 655 to prohibit the
12
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applicability of general statutes if these statutes conplenent
and do not conflict with Chapter 655. Agai nst this background,
we turn to Ws. Stat. 8§ 895.04(2) to determne whether the
statute conplenents or conflicts wth Chapter 655.
B. Eligible daimnts in Wongful Death Actions Under
Wsconsin Stat. 8§ 895.04

27 Wsconsin Stat. 8§ 895.04(1) reads as follows: "(1) An
action for wongful death may be brought by the personal
representative of the deceased person or by the person to whom
t he anmount recovered bel ongs."

28 Wsconsin Stat. 8 895.04(2) reads in part as foll ows:

If the deceased |eaves surviving a spouse, and
m nor children under 18 vyears of age wth whose
support the deceased was legally charged, the court
before whom the action is pending, or if no action is

pending any court of record, in recognhition of the
duty and responsibility of a parent to support m nor
children, shall determne the amount, if any, to be

set aside for the protection of such children . .
If there are no such surviving mnor children, the
anount recovered shall belong and be paid to the
spouse of the deceased; if no spouse survives, to the
deceased's lineal heirs as determned by s. 852.01; if
no lineal heirs survive, to the deceased' s brothers
and sisters. If any such relative dies before
judgnent in the action, the relative next in order
shall be entitled to recover for the wongful death.

129 Wsconsin Stat. 8§ 895.04(2) provides a hierarchical

list of wongful death clainmants. Li neal heirs of the deceased
are included on the list. Lineal heirs becone eligible when "no
spouse [of the deceased] survives." Lineal heirs include adult
chi | dren. Thus, the wongful death statute mnekes Lornson

eligible to assert a wongful death claim for her nother's

13
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death. However, her eligibility under Ws. Stat. 8§ 895.04(2) is
in di rect conflict W th her ineligibility under
Ws. Stat. 8§ 655.007 and would contradict the decisions in
Czapi nski and Dzi adosz. Consequent |y, in view of the
unquestioned primacy of Chapter 655 in nedical nmalpractice
cases, Lornson's individual claim in her capacity as an adult
child is barred under Ws. Stat. 8 655.007.

C. Survival of Wongful Death C aim Upon Death of the C ai mant

130 Lornson's claim as Joseph Sander s’ per sonal
representative IS nor e difficult to assess because
Ws. Stat. 8§ 655.007 clearly allows a spouse to bring a w ongful
death claim and the chapter is silent as to what happens to
that claimwhen the spouse dies before judgnent. |f Chapter 655
spoke to the survival of an eligible claimant's claim this
court would have its marching orders. The chapter's silence
requires interpretation.

131 Because Chapter 655 is silent regarding the survival
of a spouse's nedical nalpractice wongful death claim we refer
to the general wongful death provisions in Chapter 895 to
determ ne whether the spouse's claim survives. W rely on
statutory provisions, rather than comon l|law, to determ ne
survivability because a wongful death action is a purely
statutory <creation unknown to comon | aw, and thus its
survivability depends solely on a statutory provision. Kranz v.

Ws. Trust Co., 155 Ws. 40, 42, 143 N.W 1049 (1913); Brown V.

Chicago & NW Ry. Co., 102 Ws. 137, 140, 77 NNW 48 (1899).

14



No. 2005AP2315

132 Wsconsin Stat. 8 895.01(1) is the general surviva
statute, and paragraph (o) addresses the survival of a wongfu

death claim Wsconsin Stat. 8 895.01(1)(0) provides:

(1) In addition to the causes of action that
survive at common law, all of the following also
survi ve:

(o) Causes of action for wongful death, which
shall survive the death of the wongdoer whether or
not the death of the wongdoer occurred before or
after the death of the injured person.

Ws. Stat. § 895.01(1)(0).

133 Lornson ar gues t hat t he | anguage of
Ws. Stat. 8§ 895.01(1)(0o) is unanbiguous. She argues that
paragraph (o) assures that causes of action for wongful death
survive the death of the claimant as well as the death of the
wrongdoer. She describes the clause beginning with "which" as a
nonrestrictive, relative pronoun clause, neaning that this
| anguage about the death of the wongdoer sinply provides
addi tional, but not essential, information about the phrase that
it nodifies.

134 Though arguing that Ws. Stat. § 895.01(1)(0) IS
unanbi guous, Lornson fails to explain why the |egislature would
i nclude additional information about the death of the wongdoer
if such information were not essential to the neaning of the
statute. Courts are to construe statutes so as to avoid
rendering any of the statutory |anguage superfl uous. Robi n K.

v. Lamanda M, 2006 W 68, 116, 291 Ws. 2d 333, 718 N W2d 38.

15
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135 If the legislature intended for the wongful death
cause of action to survive the death of both the clainmnt and
the wongdoer, why did it include specific |anguage about the
death of the wongdoer but not include |anguage about the death
of the claimant? If the legislature intended for the wongful
death cause of action to survive the death of both the clainmnt
and the wongdoer, why did the legislature not wite paragraph
(o) consistent with the other paragraphs in the survival statute
by stopping after the words "wongful death"? 1In all the other
par agr aphs under Ws. Stat. 8§ 895.01(1), t he | egi sl ature
provides sinply that a particular cause of action survives, and
does not add any non-restrictive, relative pronoun clauses about
the death of the w ongdoer.*

136 Lornson's interpretation, while a strict adherence to
the rules of grammar, is not the only possible interpretation of
Ws. Stat. 8 895.01(1)(0o). Another reasonable interpretation of

the statute is that, by specifically including the |anguage

4 See, e.g., Ws. Stat. § 895.01(1)(a), (b), (c), and (d):

(1) In addition to the causes of action that survive
at common law, all of the follow ng al so survive:

(a) Causes of action to determne paternity.

(b) Causes of action for the recovery of
personal property or the unlawful wthholding or
conversion of personal property.

(c) Causes of action for the recovery of the
possession of real estate and for the unlawfu
wi t hhol di ng of the possession of real estate.

(d) Causes of action for assault and battery.

16
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about the death of the wongdoer in paragraph (0), the
| egislature intended that the wongful death cause of action
survive only the death of the wongdoer, and not the clai mant.
137 Thus, Ws. Stat. 8§ 895.01(1)(o) is anbiguous because
it is subject to nore than one reasonable interpretation. See

State ex rel. Kalal v. Crcuit Court for Dane County, 2004 W

58, 947, 271 Ws. 2d 633, 681 N W2d 110. This anbiguity is
fortified after reading Ws. Stat. 8§ 895.01(1)(0o) in the context

of Chapter 895. As we stated in Kalal,

Context is inmportant to nmeaning. So, too, is the
structure of the statute in which the operative
| anguage appears. Therefore, statutory |anguage is
interpreted in the context in which it is used; not in
isolation but as part of a whole; in relation to the
| anguage of surrounding or closely-related statutes;
and reasonably, to avoid absurd or unreasonable
results.

Kal al , 271 Ws. 2d 633, 146. When we read
Ws. Stat. 8§ 895.01(1)(o) in the context of surrounding or
closely related statutes in the chapter, we concl ude
that 8 895.01(1)(o) <conflicts wth the plain [|anguage of
Ws. Stat. 8§ 895.04(2). Anmbiguity nmay be <created by the

interaction of tw conflicting statutes. Morrissette v.

DeZonia, 63 Ws. 2d 429, 436, 217 N.W2d 377 (1974).

138 Wsconsin Stat. 8 895.04(2) provides a hierarchy of
eligible claimants in a general wongful death action. As we
noted above, under the statute, the spouse and mnor children
are first in line to make a wongful death claim if there are

no mnor children, the claimbelongs to the spouse; if no spouse
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survives, the claim belongs to the lineal heirs (as determ ned
by Ws. Stat. § 852.01); if no lineal heirs survive, the claim
belongs to the deceased's Dbrothers and sisters. See
Ws. Stat. § 895.04(2).

139 This statute specifically provides that "[i]f any such
relative dies before judgnent in the action, the relative next
in order shall be entitled to recover for the wongful death."
Ws. Stat. 8§ 895.04(2) (enphasis added). It is inplicit in this
provision that a claimant's cause of action does not survive the
claimant's death before judgnent; rather, a new cause of action
is available to the next relative in line. This was the

interpretation given by this court in Eleason v. Wstern

Casualty & Surety Co., 254 Ws. 134, 139, 35 N.W2d 301 (1948),

and it has never been changed. To interpret a wongful death
claim as surviving the death of the claimant would render this
provision in 8 895.04(2) neaningless and superfluous because no
causes of action would pass to the next relative in line but
would be assuned by the claimant's personal representative.
Statutory construction requires that a |aw be construed so that
no word or clause is surplusage. See Kalal, 271 Ws. 2d 633
146.

1740 Therefore, because Ws. Stat. 8 895.01(1)(o0) IS
inconsistent in its drafting with the other paragraphs in
Ws. Stat. 8 895.01(1), contains superfluous |anguage if the
| anguage about the death of the wongdoer is stripped of all
signi ficance, and directly conflicts W th
Ws. Stat. 8§ 895.04(2), we concl ude t hat
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Ws. Stat. 8§ 895.01(1)(o) is anbiguous. W therefore refer to
the legislative history of Ws. Stat. 88 895.01(1)(0) and
895.04(2) to discern their neaning. See Kalal, 271 Ws. 2d 633,
1950- 51.

141 W begin wth historical cont ext. Actions for
wrongful death are created by statute and did not survive at
common |aw. Thus, "[u]nless sone statute can be found providing
for survival, the action abates." Kranz, 155 Ws. at 42. This
princi pl e has been part of Wsconsin | aw since statehood.

142 The first case to discuss this principle was Wodward

v. Chicago & Northwestern Railway Co., 23 Ws. 400 (June Term

1868) . Julia Wodward was allegedly killed by negligence. A
conplaint was filed by her husband, claimng special damages.
Bef ore judgnent, the husband died and the defendant clainmed that
the wongful death cause of action had abated. |d. at 400. The

court said:

In this case, the deceased, who was a narried
worman, |eft a husband, who survived until some tine
after this action was conmenced. Upon her death,
therefore, the right of action, by the statute, vested
solely and exclusively for the benefit of her husband.
He alone was entitled to the amobunt to be recovered
and could hold and dispose of the sane at pleasure
The lineal descendants and ancestors of the deceased
had no interest whatever in the action

The question then arises as to the effect of the
death of the husband: Did the action abate thereby, or
does it survive, so that it may still be prosecuted
for the benefit of the infant child . . . ?

[Being] an action of tort, and the sole party in

interest having died, the next inquiry is, whether it
falls within the general rule of the conmon |aw, that

19



No. 2005AP2315

such an action does not survive the death of the party
in whose favor it existed. It is very clear to our
m nds that it is not di stinguishable in this
particular from other actions of tort, and that the
common | aw must govern, unless it has been taken out
of the operation of that rule by sone express
provi sion of statute. W know of no such provision.

oo It appears that the person so entitled
died, and that the right of action expired wth
him.

I d. at 404-06.
43 The principle that a wongful death claim does not

survive the death of the claimant was affirmed in Schmdt v.

Menasha Wodenware Co., 99 Ws. 300, 303, 74 NW 797 (1898).

It was reaffirmed in 1948 in Eleason. However, the Eleason
court noted that the |egislature changed and aneliorated the |aw
in 1931, ch. 263, Laws of 1931, adding the follow ng sentence to
Ws. Stat. 8 331.04 (the forerunner of Ws. Stat. 8§ 895.04(2)):
"If any of the foregoing relatives shall die at any tinme after
such cause of action shall have accrued, the relative or
rel ati ves next in order naned above shall be entitled to recover
for the wongful death of the deceased."®> The court expl ained:
"By that clause, when the wi dow [of the deceased] died, a cause
of action for the wongful death [of the deceased] vested in the
deceased' s |ineal descendants. It was not her cause of action

but a new one given the lineal descendants by the statute.”

® The contenporary equivalent of the above-quoted |anguage
is contained in Ws. Stat. § 895.04(2): "If any such relative
dies before judgnent in the action, the relative next in order
shall be entitled to recover for the wongful death."”
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El eason, 254 Ws. at 139; see also Herro v. Steidl, 255 Ws. 65,

68, 37 N.W2d 874 (1949); Arendt v. Kratz, 258 Ws. 437, 441, 46

N.W2d 219 (1951); Murray v. Dewar, 6 Ws. 2d 411, 94 N.W2d 635

(1959); Collins v. GCee, 82 Ws. 2d 376, 382-83, 263 N W2d 158

(1978) ("[I]t is clearly the law of Wsconsin that a cause of
action of a particular beneficiary under the wongful death
statute termnates upon the death of the beneficiary where no
judgment has been entered.").®

44 To sum up, the legislature has historically used the
wongful death statute, Ws. Stat. § 895.04, to delineate the
eligibility and priority of claimnts. The statute is
hi erarchi cal . Thus, a <claimant's personal claim does not
survive his death; it is succeeded by a new claim for soneone
| ower in the hierarchy.

145 Wongful death clains also abated at common | aw upon
the death of the wongdoer. See Kranz, 155 Ws. 40; Layton v.
Rowl and, 197 Ws. 535, 222 NW 811 (1929).

146 In Kranz, the court held that based on the survival
statute at the tine, a widows claim for wongful death of her
husband did not survive the death of the wongdoer. Kranz, 155
Ws. at 43. In that case, the wongdoer died after the husband

died but before the w dow of the deceased obtained judgnent in

the action. Id. at 41. The court noted that if the legislature

® At least one other jurisdiction has cited Wsconsin as a
jurisdiction that holds that the wongful death claim abates
upon the death of the claimant. See Johnson v. Consolidated Freightways,
Inc., 420 N.W.2d 608, 611 (Minn. 1988) (citing Schm dt v. Menasha Wodenware
Co., 99 Ws. 300, 74 N.W 797 (1898)).
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intended a different rule, it could easily provide one. 1d. at
44,

47 Sixteen years later, the Layton court upheld Kranz
noting that the legislature had taken no action in response to
Kranz, and therefore the court did "not deem it proper to
reconsi der the matter." Layton, 197 Ws. at 537.

148 In 1933 the legislature responded to the court's
suggestions that the survival statute, Ws. Stat. 8§ 331.01, be
changed. It added this sentence: "Actions for wongful death
shal | survive the death of the w ongdoer."’

149 A problem surfaced alnost inmediately. In Hegel .
Ceorge, 218 Ws. 327, 259 N W 862 (1935), the court concluded

that the cause of action for wongful death did not survive the

" The conplete survival statute, as amended by § 1, ch. 53,
Laws of 1933, read as foll ows:

In addition to the actions which survive at
common |law the following shall also survive: Actions
for the recovery of personal property or the unlawful
wi t hhol di ng or conversion thereof, for the recovery of
the possession of real estate and for the unlawf ul
wi t hhol di ng of the possession thereof, for assault and
battery, false inprisonnment or other danage to the
person, for all damage done to the property rights or
interests of another, for goods taken and carried
away, for damages done to real or personal estate,
equitable actions to set aside conveyances of real
estate, to conpel a reconveyance thereof, or to quiet
the title thereto, and for a specific performance of
contracts relating to real estate; provided this act
shall have no application to pending |litigation.
Actions for wongful death shall survive the death of
t he wr ongdoer.

Ws. Stat. § 331.01 (1933-34) (enphasis added).
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death of the wongdoer when the wongdoer died prior to the
death of the injured person. Id. at 329. The court said that
where the wongdoer died before the injured person, the cause of
action for wongful death—which is a separate and distinct
action from any personal injury action—had not arisen or
accrued when the wongdoer died. 1d. at 330. Hence, the court
found that the 1933 anmendnent to the survival statute
"operate[d] only upon causes of action which ha[d] conme into
exi stence during the lifetime of the [wongdoer]." 1d. at 329.
50 In response to Hegel, the Ilegislature anended the
survival statute in 1937 and added the follow ng underlined

| anguage: "Actions for wongful death shall survive the death of

t he wongdoer whether or not the death of the w ongdoer occurred

before or after the death of the injured person.” 8§ 1, ch. 189,

Laws of 1937; see also drafting records, 8 1, ch. 189, Laws of

1937 (located at the Legislative Reference Bureau in Mdison,
W sconsin).

151 Although the survival statute was anended severa
times thereafter,® the pertinent |anguage concerning the survival
of a wongful death claim upon the death of the wongdoer
remai ned unchanged until 1999 when the |egislature anended the
statute again. See 1999 Ws. Act 85, § 171. In 1999 the
| egi sl ature reorganized Ws. Stat. 8§ 895.01(1), outlining al

the causes of action that survive in individual | ettered

8 See, e.g., § 3, ch. 176, Laws of 1977; 1987 Ws. Act 399,
8§ 472zkbb; 1993 Ws. Act 481, § 192.
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par agr aphs. The provision on wongful death was placed in
paragraph (o) and changed as indicated by the strikethrough and

underl i ne:

(1) In addition to the causes of action that
survive at conmon law, all of the follow ng shal al so
survive: eauses

(o) Causes of action for wongful death, which
shall survive the death of the wongdoer whether or
not the death of the wongdoer occurred before or
after the death of the injured person.

Ws. Stat. § 895.01(1)(0).

152 The 1999 anmendnent nade anbi guous the wongful death
survival provision. As described earlier, the addition of the
comma and the "which" created a nonrestrictive clause, nmaking
al | | anguage about the death of the wongdoer arguably
nonessential and superfl uous. Were the survival statute once
provi ded that a wongful death claim survived only the death of
t he wrongdoer, the 1999 anendnent to the survival statute nmade
anbi guous whet her a wongful death claim survived both the death
of the wongdoer and the clai mant.

153 Before the 1999 Ilegislation, Ws. Stat. 88 895.01(1)
and 895.04(2) did not conflict. The first dealt wth
wrongdoers; the second dealt wth clainmnts. After the 1999
amendnent, it becane unclear whether the legislature intended to
substantively change Ws. Stat. 8§ 895.01(1) by extending its
scope to a new class of wongful death cases, beyond its

historical limt.
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154 After anal yzi ng t he | egi sl ative hi story of
Ws. Stat. 8 895.01(1), we conclude that the |legislature did not
intend to make any substantive change when it anmended the law in
1999. Five pieces of evidence |lead us to this conclusion.

155 The first piece of evidence that the |egislature
intended nerely to reorganize the statute with no substantive
change is the fact that the assenbly bill that led to 1999 Ws.
Act 85 (codified in part at Ws. Stat. 8 895.01) is a Revisor's
Correction Bill. 1999 A B. 925. This fact is significant
because the Revisor's duties are mainly mnisterial and
editorial; the Revisor rarely proposes any substantive changes
in the law, and if it does, the changes are very mnor. See
Ws. Stat. 8 13.93(2)(j). Wsconsin Stat. 8§ 13.93(2) spells out

the duties of the Revisor of Statutes. It provides in part:

The revisor of statutes shall:

(j) In cooperation wth the law revision
commttee, systematically examne and identify for
revision by the legislature the statutes and session
laws to elimnate defects, anachronisns, conflicts,
anbiguities, and unconsti tuti onal or obsol ete
provi si ons. The revisor shall prepare and, at each
session of the legislature, present to the |aw
revision commttee bills that elimnate identified
defects, anachronisns, conflicts, anbiguities, and
unconstitutional or obsolete provisions. These bills
may include mnor substantive changes in the statutes
and session |laws necessary to acconplish the purposes
of this paragraph.

Ws. Stat. 8§ 13.93(2)(j).
156 The second piece of evidence that the |egislature
i ntended no substantive change in the section is the "relating
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clause,” which provides that 1999 Ws. Act 85 is an act
"relating to: repealing, consolidating, renunbering, anending
and revising various provisions of the statutes for the purpose
of correcting errors, supplying om ssions, correcting and
clarifying ref erences, el imnating def ect s, anachroni sns,
conflicts, anbiguities and obsolete provisions, reconciling
conflicts and repelling unintended repeals.” This descriptive
| anguage, whi ch mrrors t he Revi sor's duties in
Ws. Stat. 8 13.93, reflects the legislature's lack of intent to
make any substantive change to Ws. Stat. § 895.01

157 The third piece of evidence that the |egislature
i ntended no substantive change in the section is the legislative
note to the revision of Ws. Stat. § 895.01. It provides the
foll ow ng: "Subdivides long provision in outline form to break
up long sentence, consistent with current style.” Note, 1999
Ws. Act 85, § 171.

158 The fourth piece of evidence that the legislature did
not intend to nmake any substantive change to Ws. Stat. 8§ 895.01
is the length of the assenbly bill that pronulgated 1999 Ws.
Act 85 and the lack of anendnments to it. The assenbly bill is
95 pages long with 202 sections. 1999 A B. 925. For a bill

this long, one would expect at |east sone anendnents if the bil

were intended to nmake substantive changes to the |aw | nst ead,
no anendnents were proposed, and the bill passed w th unani nous
consent. Bulletin of the Proceedings of the Wsconsin

Legi sl ature 1999-2000 Session, Part 4, Assenbly, at 292. The
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| ack of anmendnents to this bill illustrates the legislature's
| ack of intent to nake any substantive change to 8§ 895. 01.

159 The fifth piece of evidence that the legislature did
not intend to make any substantive change to Ws. Stat. 8§ 895.01
is that the assenbly bill has no amendnent or cross-reference to
Ws. Stat. 8§ 895.04(2). The Revisor of Statutes Bureau works to
correct problens, not to create problens. It would not have
proposed a change that would have significantly altered the
application of 8 895.04(2) w thout addressing that subsection.

160 Based on this evidence, we hold that the |egislature
did not i nt end to make any substanti ve change to
Ws. Stat. 8§ 895.01 when it anended the statute in 1999 and
organized it into outline form W therefore uphold the body of
case law that has been interpreting § 895.01(1) and
Ws. Stat. 8§ 895.04(2) harnoniously and conclude that a wongfu
deat h cl ai m does not survive the death of the claimant.

61 This holding applies equally to mnedical malpractice
clains and non-nedical nmalpractice clains. W decline to
entertain argunents that the survival rule should be applied
nmore expansively to nedical malpractice wongful death actions.
Lornson argues that because this court has held that the
succession rule in Ws. Stat. 8§ 895.04(2) does not apply to

medi cal mal practice actions, see R neck, 155 Ws. 2d at 671,

this court should rely on its decision in Gty of MIwaukee v.

Boynton Cab Co., 201 Ws. 581, 231 N W 597 (1930), which was

decided before the enactnent of the relevant |anguage in
8§ 895.04(2), to find that a cause of action for wongful death
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does not abate wupon the death of the claimant in nedical
mal practice actions.

62 Lornson's argunent is wthout nerit. First, Boynton
is not applicable because it involved a worker's conpensation
statute that specifically allowed the w dows wongful death

claim to be assigned. See Boynton, 201 Ws. at 588-89. Thi s

case involves no statute allowing for the assignnent of Joseph
Sanders' claim Second, and nore inportant, the entire prem se
for looking outside the provisions of Chapter 655 is to apply
general provisions of law to nedical malpractice actions when
they conplenent the chapter and are not in conflict with it. To
apply ogeneral provisions differently in nedical nmalpractice
actions would essentially create a whole new set of statutes
governi ng nedi cal mal practi ce.

163 We also decline to entertain notions that the w ongful
death claim could survive wunder other Ws. Stat. 8 895.01(1)
provi sions, such as "danage to the person,"” § 895.01(1)(g), or
"damage done to the property rights or interests of another,"
§ 895.01(1)(h). This court rejected a widow s argunent in Kranz
that her claim should survive the death of the wongdoer under
the "danage done to the property rights or interests of another™
provi si on. Kranz, 155 Ws. at 42. The court held that this
provision did not apply and responded wth the follow ng:
"*[Flor all damage done to the property rights or interests of
another' neant for all damage done to the property rights or

interests of the deceased, and not to the property rights or
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interests of a relative or beneficiary nanmed under the
statute . . . ." Id. at 42-43.

64 The court in Schmdt held that a wdows wongful
death claim could not survive her death under the "or other
damage to the person" provision. Schmdt, 99 Ws. at 303. The

court stated:

It will be observed that this action is not
prosecuted to recover for damages to the person of the
deceased [the husband]. As already stated, it can

only be maintained for the recovery of such pecuniary
loss as the wdow sustained, and cannot, by the
broadest latitude of construction, be held to fal
under t he cl ause "or ot her damage to t he
person . . . ."

65 In addition, the long line of cases interpreting the
survivability of the wongful death claim has never applied
either of these survival provisions to preserve a wongful death
claim To apply these general provisions when a nore specific
wrongful death provision exists in paragraph (o) would be
contrary to the canon of statutory construction that where two
conflicting statutes apply to the sane subject, the nore

specific statute controls. State v. Anthony D.B., 2000 W 94

111, 237 Ws. 2d 1, 614 N W2d 435.

66 Because Joseph Sanders' wongful death claim does not
survive his death, his estate's claim for damages for |oss of
soci ety, conpanionship, and consortium of his wife and of her
services of pecuniary value, together with nedical, funeral, and

burial expenses, mnust be dism ssed. The case nust be renanded
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to the circuit court for further proceedings on the separate
claim of the estate of Janice M Sanders. The circuit court is
authorized to permt an anmendnent of that claim to include
Jani ce Sanders' nedical, funeral, and burial expenses. See

Schwab v. Nel son, 249 Ws. 563, 25 N.W2d 445 (1946); Hegel, 218

Ws. at 335.
D. Lornson's Constitutional Cains
67 Lornson cont ends t hat any interpretation of

Ws. Stat. 8 655.007 that denies Lornson's claim as persona
representative of Joseph Sanders' estate would render the
statute wunconstitutional. First, Lornson argues that Joseph
Sanders' statutory right to recover danages for the death of his
w fe becane a vested property right as of the date of his wife's
death and, therefore, denial of Lornson's claim deprives Joseph
Sanders and his estate of a vested property interest w thout due
process of law.  Second, Lornson argues that denial of Lornson's
claim in her capacity as personal representative of Joseph
Sanders' estate deprives Joseph Sanders of equal protection of
t he | aw

168 As we address these constitutional arguments, we begin
"With the presunption that a statute is constitutional[,] and
[we] will continue to preserve a statute's constitutionality if
there is a reasonable basis for the exercise of |egislative
power . " Czapi nski, 236 Ws. 2d 316, f27. We uphold the
constitutionality of Ws. Stat. 8 655.007 and conclude that
deni al of Lornson's claim in her —capacity as personal
representative of Joseph Sanders' estate does not deprive Joseph
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Sanders or his estate of a vested property interest w thout due
process of |aw. Contrary to Lornson's argunent, Joseph Sanders

did not acquire a vested property right in a wongful death

cause of action as of the date of Janice Sanders' death. A
cause of action for wongful death is purely statutory. No
right of recovery was recognized at comon | aw. Chang, 182

Ws. 2d at 560:

As the right is created by statute, the right to
recover damages for wongful death and the terns of
the recovery are confined to what is specified in the
statute, and the right to recover damages is limted
to nmenbers  of t hose groups, or cl asses, of
beneficiaries listed in the statute.

Id. (internal citation omtted). As noted previously, a
wrongful death cause of action has always abated upon the
claimant's death and wll continue to do so wunless the
| egislature provides for its survival. See Kranz, 155 Ws. at
42. At the tine of Janice Sanders' death, the statutory schene
did not allow Joseph Sanders' claimto survive his death. Thus,
Joseph Sanders was not deprived of a vested property right.?®

169 W also conclude that Joseph Sanders and his estate

were not deprived of equal protection of the |aw W wll

® Lornson's reliance on Martin v. Richards, 192 Ws. 2d 156,
531 NNW2d 70 (1995), for her proposition that a claimnt has a
vested property right in a wongful death cause of action as of
the date of death is msplaced. First, the Martin court did not
i nvol ve a wongful death cause of action or the survival statute
(Ws. Stat. § 895.01). Second, the Martin court explicitly
declined to address whether the plaintiff's right to danages was
"vested" at the tine of injury. See id. at 206 n.10.
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"uphold a statute wunder an equal protection analysis [i]f a
rational basis exists to support the classification, unless the
statute inpinges on a fundanental right or creates a
classification based on a suspect criterion." Czapi nski, 236
Ws. 2d 316, 4927 (alteration in original) (internal quotations

omtted). We affirm the conclusion in Czapinski and Strykowski

that Ws. Stat. ch. 655 does not deny any fundanental right.
Czapi nski, 236 Ws. 2d 316, 128; Strykowski, 81 Ws. 2d at 507.

170 CQur interpretation of Ws. Stat. 8 655.007 in
conjunction with Ws. Stat. 88 895.01(1)(o) and 895.04(2) does
not create a classification based on a suspect criterion. "I Al
suspect class is one that i nvolves 'imutable personal
characteristics or historical patterns of discrimnation and
political powerlessness.'" Czapi nski, 236 Ws. 2d 316, 928
(quoting Strykowski, 81 Ws. 2d at 507). Lornson argues that

our interpretation of Ws. Stat. 8 655.007 creates two classes
of wongful death claimants: (1) those spouses who survived
until the trial and entry of judgnment on their causes of action
and; (2) those who died prior to trial and entry of judgment.
We hold that these different classes of claimants "do not have
i mrut abl e personal characteristics and have not experienced a
hi stori cal pattern of di scrim nation and political
power | essness.” See id. Therefore, Ws. Stat. 8§ 655.007 does
not create a classification that would be based on a suspect

criterion. See id.; see also Ferdon v. Ws. Patients Conp.

Fund, 2005 W 125, 965, 284 Ws. 2d 573, 701 N W2d 440.
Because Ws. Stat. 8 655.007 is not based on a fundanmental right
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and does not involve a suspect class, we use the rational basis
standard of review. Czapinski, 236 Ws. 2d 316, 928.

171 In applying rational basis review to equal protection
chal | enges, we are "not concerned with the w sdom or correctness
of the legislative determnation.” Id., 9129. Rat her, we
determ ne whether the legislature relied on a reasonable basis
in enacting the statute. A statute nust neet five criteria of

r easonabl eness.

(1) Al cl assifications nmust be based upon
substantial distinctions which nake one class
really different from another.

(2) The classification adopted nust be germane to the
pur pose of the |aw.

(3) The classification nust not be based upon
existing circunstances only and nust not be so
constituted as to preclude addition to the
nunbers wthin a cl ass.

(4) To whatever class a law may apply, it nust apply
equal ly to each nenber thereof.

(5 The characteristics of each class should be so
far different from those of other classes as to
reasonably suggest at |east the propriety, having
regard to the public good, of substantially
di fferent |egislation.

Strykowski, 81 Ws. 2d at 509 n. 8.

172 In this case, Lor nson is chal | engi ng our
interpretation of Ws. Stat. § 655.007 in conjunction wth
Ws. Stat. 88 895.01(1)(o) and 895.04(2), in which we conclude
that an eligible claimant's wongful death cause of action does
not survive the claimant's death should the clainmant die before

j udgment . A rational basis exists for the distinction between

33



No. 2005AP2315

claimants who die before judgnent and those who do not die
bef ore judgnent. A wrongful death cause of action "belongs to
the beneficiaries and is designed to conpensate for the |oss of
the relational interest existing between the beneficiaries and

the decedent.” Wiss v. Regent Props., Ltd., 118 Ws. 2d 225

230, 346 N.W2d 766 (1984). "One of the purposes of the statute
is to conpensate the survivors for the pecuniary benefits which
they would have derived from the earning power of the decedent
had he or she lived." 1d. Thus, the rule that a wongful death
cause of action does not survive is reasonable. It allows the
| egislature to expand the scope of potential recovery to certain
named beneficiaries, while ensuring that only those who actually
survive and continue to suffer loss fromthe wongful death are
conpensated. The | egislature may have thought it unfair that a
beneficiary who dies before judgnent should be entitled to
recover for wongful death and thus limt recovery to the living
beneficiari es. e acknow edge t hat in this case
Ws. Stat. 8 655.007 elimnates Lornson, in her capacity as an
adult child, as an eligible claimnt; however, as we held in
Czapi nski, ~classifications distinguishing between adult and
mnor children do not violate equal protection of the |aw
Czapi nski, 236 Ws. 2d 316, {3S.

173 Furthernore, we note that our interpretation of
Ws. Stat. 8§ 655.007 in conjunction wth 88 895.01(1)(o) and
895.04(2) has equal effect on all claimnts, including spouses,

who di e before judgnent.
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174 We therefore find that the classifications of spouses
who survive final judgnment and spouses who do not survive final
judgnment are not arbitrary or irrational, but are based on
reasonable criteria. Thus, Lornson's equal protection argunent
fails.

| V. CONCLUSI ON

175 We hold that in wongful death actions, an eligible
claimant's cause of action does not survive the death of the
cl ai mant . Thus, Joseph Sanders' wongful death claim does not
survive. In a non-nedical nalpractice wongful death case,
under Ws. Stat. 8§ 895.04(2), a new cause of action is available
to the next claimant in the statutory hierarchy. In a nedical
mal practice wongful death case, eligible claimnts under
Ws. Stat. 8 655.007 are not subject to a statutory hierarchy
like claimants under Ws. Stat. 8§ 895.04(2). However, in a
medi cal nmal practice wongful death case, adult children of the
deceased (like Lornson and Hoertsch) are not listed as eligible
claimants and are therefore not eligible because of the
exclusivity of Ws. Stat. 8 655.007, as interpreted in
Czapi nski . W therefore affirm the decision of the circuit
court that Lornson's <claim in her capacity as personal
representative of Joseph Sanders' estate should be dismssed
wth prejudice, and that Lornson's alternative claim in her
capacity as adult child of Janice Sanders should also be
di sm ssed with prejudice.

176 In addition, we hold that our interpretation of
Ws. Stat. 8 655.007 in conj unction W th
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Ws. Stat. 88 895.01(1)(o) and 895.04(2) does not deprive Joseph
Sanders or his estate of a vested property right wthout due
process or violate equal protection of the |aw W renmand the
case to the «circuit court for further proceedings on the
separate claimof the estate of Janice M Sanders.

177 These conclusions are consistent with the statutory
framework promul gated by the legislature. As we stated in Hegel
and shall state again, "Th[is] situation is one which mght
properly be directed to the attention of the l|egislature, but
one in which this court is powerless to act." Hegel, 218 Ws.

at 333.
By the Court.—Fhe judgnment of the circuit court is affirmed

and the cause is renmanded to the circuit court for further

proceedi ngs consistent with this opinion.
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178 N. PATRI CK CROCKS, J. (concurring in part,
di ssenting in part). | join only that part of the majority
opinion which concludes that Holly Lornson and Kim Hoertsch
cannot, in their individual capacities, bring clains for their

not her's wongful death because, under Czapinski v. St. Francis

Hospital, Inc., 2000 W 80, Y2, 236 Ws. 2d 316, 613 N.W2d 120,

adult <children are not included in the list of eligible
claimants in Ws. Stat. 8§ 655.007. Mpjority op., 919. | wite
separately because | strongly disagree with the majority’s

conclusion that Holly Lornson and Kim Hoertsch, acting as
personal representatives of the estate of Joseph Sanders, their
father, cannot nmaintain the wongful death claimthat he had for
the death of his spouse, their nother, Janice Sanders.

179 Under Ws. Stat. 8§ 655.007, Joseph Sander s was
eligible to bring a claimfor Janice Sanders' wongful death due

to medi cal mal practice. Section 655.007 states:

On and after July 24, 1975, any patient or the
patient’s representative having a claim or any spouse,
parent, mnor sibling or child of the patient having a
derivative claim for injury or death on account of
mal practice is subject to this chapter

Among the various statutory provisions found in Chapter 655,
none describe what happens to a wongful death claim for nedical
mal practice after the death of an eligible claimnt. As this

court stated in Stormv. Legion Insurance Co., 2003 W 120, 134,

265 Ws. 2d 169, 665 N . W2d 353: "Chapter 655 is not exclusive

in the sense that it is a conprehensive set of procedural rules

for mnmedical nmalpractice clains.” Rat her, nunmerous ot her
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statutes outside of Chapter 655 also apply, including civil
procedure and discovery statutes. I1d. As we stated in Stappas
v. Kagan, 109 Ws. 2d 528, 530, 326 N.W2d 757 (1982), "When
Chapter 655 is silent on an issue, the law applicable to civil
actions governs."

80 It is helpful, then, to examne Chapter 877 of
W sconsin's Probate Code, in order to determ ne the authority of
personal representatives to continue an action for the estate of

an eligible claimnt upon the death of the claimant. W sconsin

Stat. 8 877.01 nmakes direct reference to Chapter 895, providing:

If a cause of action survives wunder ch. 895, a
personal representative nmay maintain an action on the
cause of action against the wongdoer in every case in
which the decedent <could, if living, mintain the
action and, after the wongdoer's death, against the
wrongdoer's personal representative, except that this
section shall not extend to actions for slander or
libel.

The mpjority opinion does not claimthat § 877.01 is anbi guous,
but disallows the personal representatives' wongful death claim
here chiefly because the decedent's adult children are his
estate's personal representatives. Myjority op., f75.

181 It seens cl ear based on t he | anguage of
Ws. Stat. 8§ 895.01(1)(o) that the claim for Janice Sanders
wrongful death survived. That section provides that anong

causes of action that survive are "[c]lauses of action for

wongful death, which shall survive the death of the w ongdoer

whet her or not the death of the wongdoer occurred before or

after the death of the injured person.” (Enphasis added.)
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82 |1 strongly agree with the personal representatives’
position that Ws. Stat. 8 895.01(1)(o) wunanbiguously states
that a cause of action for wongful death survives the death of
the claimant, as well as the death of the wongdoer. Majority
op., 133. Since the |anguage of § 895.01(1)(0) is unambi guous
we should not consult extrinsic sources of interpretation, such

as legislative history. State ex rel. Kalal v. Crcuit Court

for Dane County, 2004 W 58, 9146, 271 Ws. 2d 633, 681 N wW2d

110. W give statutory language its "conmmon, ordinary, and
accepted neaning,” while also looking at the context and the
structure of the statute in which the operative |anguage
appears. 1d., 1145-46.

183 The personal representatives correctly point out that,
in Ws. Stat. 8§ 895.01(1)(o), the phrase that follows the comma
—=whi ch shall survive the death of the wongdoer whether or not
the death of the wongdoer occurred before or after the death of
the injured person"—+s a nonrestrictive, relative pronoun
cl ause, neaning that the phrase about the death of the w ongdoer
provi des additional, but not essential, information about the
phrase it nodifies. Majority op., 933. | whol eheartedly agree
that in accord with 8§ 895.01(1)(0o), all causes of action for
wrongful death survive, regardless of the death of the w ongdoer
or the death of the clainmant.

184 The mmjority relies on five "pieces of evidence" in
claimng that the legislature mde a substantive change to
Ws. Stat. 8§ 895.01(1)(0o), and did not intend to do so, when it

anended the statutes in 1999. Majority op., Y54. The nmgjority



No. 2005AP2315. npc

opinion then concludes that a wongful death claim does not
survive the death of the clainmant. Majority op., 160. The
maj ority opinion especially enphasizes the fact that the bill
that led to 1999 Ws. Act 85 is a Revisor's Correction Bill.
Majority op., Y57. The majority states that the revisor rarely
makes any substantive <change in the law, but provides no
authority to support such a claim Id. W sconsin Stat.
8§ 13.93(2)(j) states in relevant part that the revisor of
statutes shall, “[1]n cooperation wth the Jlaw revision
commttee, systematically exam ne and identify for revision by

the legislature the statutes and session laws to elimnate

def ect s, anachroni sms, conflicts, anbiguities, and

unconstitutional or obsolete provisions.™ (Enmphasi s added.)

The State of Wsconsin 2005-2006 Blue Book describes the

responsibilities of the revisor of statutes bureau as foll ows:

The bureau prepares revisor's corrections bills
to correct errors or resolve conflicts arising from
the enactnent of | aws. It reviews attorney general's
opi ni ons, f eder al district and appellate court
deci si ons, and state appellate or suprene court
decisions that declare a Wsconsin statute or session
law to be anbiguous, in conflict with other |aws,
anachroni stic, unconstitutional, or otherwise in need
of revision.

State of Wsconsin 2005-2006 Blue Book 303 (Lawence S. Barish

ed. 2005). These responsibilities are significant, despite the
majority's assertion that the revisor's duties are "mainly
mnisterial and editorial. . . ." Majority op., 955. Bills
submtted to the legislature by the revisor of statutes and
enacted into |aw "nevertheless are acts of the legislature, and
where there is no anmbiguity such acts nust be applied as they

4
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read. . . ." Dovi v. Dovi, 245 Ws. 50, 53, 13 N W2d 585

(1944) .

85 The nmjority opinion states that the 1999 anendnment to
Ws. Stat. § 895.01(1)(o) through 1999 Ws. Act 85, § 171
rendered the wongful death survival provision anbiguous and in
conflict with other statutory sections. | strongly disagree.
The duty of the revisor of statutes is to elimnate conflicts
and anbiguities, not to create them The insertion of a conma
and the word "which" into 8 895.01(1)(o) nmade it clear that
causes of action for wongful death survive. It makes no
difference whether the claimant or the wongdoer dies; the
wrongful death action survives such deat h.

186 The mmjority opinion exanmnes Ws. Stat. § 895.04(2)
and cl ai s to find anbiguity in and conflict W th
§ 895.01(1)(0), because of a hierarchy of eligible claimnts,
through an exam nation of ||egislative history. See Majority
op., 1937-42. Under Kalal, since the plain nmeaning of Ws.
Stat. 88 895.01(1)(o) and 877.01 are evident, and since the
daughters of Joseph Sanders are not claimants in their
i ndi vi dual capacities, but as personal representatives of their
father's estate, 8§ 895.04(2) is not relevant here, nor is the
supposed |egislative history. Furthernore, the majority's

reliance on Eleason v. Wstern Casualty & Surety Co., 254 Ws.

134, 139, 35 N.W2d 301 (1948) is inapposite because that case
involved <children taking over a wongful death <claim as

i ndi vidual claimants, not as the personal representatives of the



No. 2005AP23

estate of the original Ilitigant, as in the present

Majority op., 139.

2005,

187 In Ferdon v. Wsconsin Patients Conpensation

15. npc

case.

Fund,

W 125, 1989, 91, 284 Ws. 2d 573, 701 N wW2d 440, we

di scussed the legislative objectives involved in the enac

of Chapter 655:

The primary, overall legislative objective is to
ensure the quality of health care for the people of
W sconsi n. The legislature obviously did not intend

to reach this objective by shielding negligent health
care providers fromresponsibility for their negligent

actions. After all, "[i]t is a major contradiction to
|l egislate for quality health care on one hand, while
on the other hand, in the sane statute, to reward

negl i gent health care providers."”

Legi sl ative oj ecti ve #1: Ensure adequat e
conpensation for victins of nedical nmalpractice wth
meritorious injury clains. The | egislature retained

the tort system as a neans of identifying health care
providers who are practicing below the required due
care standards and as a neans of deterring them and
other health care providers from negligent practices.

The | egi sl ature obvi ously consi ders noneconom ¢
injuries to be real injuries for which plaintiffs
shoul d be conpensated in appropriate cases.
(quoting Farley . Engel ken, 740 P.2d 1058, 1067
1987) (footnotes omtted). These legislative objectives
frustrated by the approach advocated by the mgjority,

would deny the estate of Joseph Sanders the opportunit

establish his claim of nedical malpractice. The result is

those clained to have been negligent wll be shielded

responsibility for any negligent actions.

188 For the reasons stated herein, | respectfully c

in part and dissent in part.
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189 | am authorized to state that Chief Justice SH RLEY S.
ABRAHANMSON and Justice ANN  WALSH BRADLEY join this

concurrence/ di ssent.
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