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No. 2006AP1379-CR
(L.C. No. 2006CF19)

STATE OF W SCONSI N ) I N SUPREME COURT

State of W sconsin,

Pl ai ntiff-Respondent - Cross- Appel | ant, FI'LED
V. JUN 26, 2008
Bruce Duncan MacArt hur, David R Schanker

Clerk of Supreme Court

Def endant - Appel | ant - Cr oss- Respondent .

APPEAL from an order of the Circuit Court for Dodge County,

Daniel W Kl ossner, Judge. Affirned, and the cause renanded.

12 ANNETTE KINGSLAND ZI EGLER, J. This case is before
the court on certification by the court of appeals, pursuant to
Ws. Stat. 8§ (Rule) 809.61 (2005-06). The State alleges that
Bruce MacArthur sexually abused three children between 1965 and
1972. Accordingly, he was charged with multiple counts of
having sexual intercourse with a child and indecent behavior
with a child pursuant to Ws. Stat. 88 944.10(1), 944.10(3),
944.11(1), and 944.11(2) (1966-67).' He noved to dismiss those

! References to the applicable year of the Wsconsin
Statutes vary throughout this opinion and will be identified
accordingly.
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charges based upon the statute of Ilimtations. The circuit
court denied MacArthur's notion to dismss.

12 This case presents the follow ng issues: First, should
the statute of Ilimtations that governs the charges against
MacArthur be the version of Ws. Stat. 8§ 939.74 that was in
effect between 1965 and 1972 or the version of that statute that
was in effect in 2006?2 MacArthur is alleged to have committed
several sexual assault offenses between 1965 and 1972, but he
was not charged until January of 2006. Dependi ng on which
statute applies, the charges may be barred. We concl ude that
the applicable version of Ws. Stat. 8§ 939.74 is the version
that existed between 1965 and 1972. Second, what is the proper
procedure for determning public resident tolling under Ws.
Stat. 8§ 939.74(3)? Wether the statute of limtations is tolled
because MacArthur was not a public resident of the state affects
the viability of the charges against McArthur. We adopt an
approach consistent wth the federal court's approach to the
tolling provision in 18 U S.C. § 3290. Therefore, we conclude
that the circuit court judge decides the tolling issue in a
pretri al proceeding wherein the State mnust prove by a
preponderance of the evidence that a defendant was not a public

resi dent.

2 The relevant statutory texts can be found in section Il
of this opinion.
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| . BACKGROUND

13 MacArthur allegedly sexually abused three children at
the former St. Joseph's Hospital in Beaver Dam W sconsin. The
State asserts that the incidents occurred between March 1965 and
June 1972 when MacArthur was a chaplain at the hospital. On
January 18, 2006, MacArthur was charged wth a nunber of crines
for those alleged incidents. Count one: Sexual intercourse with
a child contrary to Ws. Stat. § 944.10(3) (1966-67).° Count
two: |Indecent behavior wth a child contrary to Ws. Stat.
8 944.11(2) (1966-67). Count three: Sexual intercourse with a
child contrary to Ws. Stat. 8 944.10(1) (1966-67). Count four
| ndecent behavior wth a «child contrary to Ws. St at .
8 944.11(1) (1966-67). Count five: Indecent behavior with a
child contrary to Ws. Stat. 8§ 944.11(2) (1966-67). Count si x:
Attenpted indecent behavior with a child contrary to Ws. Stat.
88 944.11(2) and 939.32 (1966-67). Count seven: |ndecent
behavior with a child contrary to Ws. Stat. 8§ 944.11(1) (1966-
67).%

14 On February 24, 2006, MacArthur noved the circuit

court to dismss all counts. In short, MacArthur argued that

3 The criminal conplaint cites the 1966-67 statutes for each
count regardless of when between 1965 and 1972 the alleged
crimes occurred. However, the relevant chapter 944 offenses
were not altered during this time between 1965 and 1972.

* The probable cause portion of the criminal conplaint was
anmended on March 28, 2006, and March 31, 2006. However, the
under |l yi ng charges remai ned the sane.
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the six-year statute of limtations, Ws. Stat. § 939.74 (1965-
72), had expired, thus depriving the court of jurisdiction.
Moreover, MacArthur argued that the conplaint failed to offer
any proof that MacArthur left the state, which would be required
to give rise to the tolling provision in Ws. Stat. 8 939.74(3)
(1965-72).° In the alternative, MicArthur argued that even if
the State could prove MacArthur was not a resident of Wsconsin
after 1970, the prosecution was barred because Ws. Stat.
8§ 939.74(2)(c) (2005-06) prohibits prosecution after a victim
reaches the age of 45 years old, and in this case, the victins
were ol der than 45 years ol d when the conplaint was fil ed.

15 On May 25, 2006, the circuit court denied MacArthur's
motion to dismss. It concluded that the age limtations of
subsection (2)(c) of Ws. Stat. 8§ 939.74, which becane effective
on July 1, 1989, did not apply to chapter 944 offenses from
1965-72. Subsection (2)(c) refers to crinmes pursuant to chapter
948, which was created by the sanme Act and does not refer to
chapter 944. As a result, the circuit court stated, "[t]he
plain text of the statute, of course, does not refer to any
predecessor statute of sec. 948.02." Accordingly, the circuit
court determned that the age |limtations in subsection (2)(c)
did not apply and that Ws. Stat. 8§ 939.74 (1965-72) governed

the statute of limtations issues in this case.

® The State subsequently amended its conplaint, as detail ed
in footnote three, to address this defect.
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16 The circuit court scheduled a pretrial hearing on the
statute of Ilimtations defense. The court reasoned that the
State would need to satisfy the court, by a preponderance of the
evidence, that MacArthur was not a resident of the state of
W sconsin during the relevant tine. However, the circuit court
stated that if the defense were to raise the issue at trial, it
"believes" the State's burden would elevate to beyond a
reasonabl e doubt .

17 On June 8, 2006, MacArthur petitioned the court of
appeals for leave to appeal the circuit court's non-final order.?®
The State cross-appealed the circuit court's order that required
the State to prove beyond a reasonable doubt at trial that the
public resident tolling provision was satisfied.” The court of
appeal s granted that petition on July 12, 2006, and subsequently
certified the case to this court. Specifically, three issues
were certified: First, "whether the statute of limtations for
child sexual assault in effect when this crine was charged, Ws.
Stat. 8§ 939.74 (2005-06), applies to crinmes conmtted before the

enactnment of Ws. Stat. ch. 948." Second, "whether the judge or

® On June 6, 2006, MacArthur notioned the circuit court to
stay the trial proceedings, but the result of that notion does
not appear in the record before us.

" The State cross-appeal ed what it believed was the circuit
court's "order" regarding the tolling issue if raised at trial
We question whether a trial court "order"” existed with regard to
tolling if raised at trial. Nonetheless, we provide guidance on
this issue because the circuit court did render a decision on
how the tolling provision would be addressed pretrial and at
trial.
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the jury decides if the statute of limtations bars prosecution
where the State argues that the statute of limtations has been
tolled because the defendant I|eft the State of Wsconsin."
Third, "what burden of proof applies to resolving whether the
statute of limtations has been tolled."

1. STANDARD OF REVI EW

18 This case involves a determnation of the appropriate

statute of I|imtations as well as the interpretation and
application of Wsconsin Statutes. Ham [ ton v. Hamlton, 2003
W 50, 914, 261 Ws. 2d 458, 661 N W2d 832. Wil e these

matters present questions of law that we review de novo, we

benefit fromthe anal yses of the |ower courts. |Id.
I11. ANALYSIS
19 "[T] he purpose of statutory interpretation is to

determ ne what the statute neans so that it may be given its

full, proper, and intended effect." State ex rel. Kalal .

Crcuit Court for Dane County, 2004 W 58, 944, 271 Ws. 2d 633,

681 N.W2d 110. This court begins statutory interpretation wth
the | anguage of a statute. Id., 945. If the neaning of the
statute is plain, we ordinarily stop the inquiry and give the
| anguage its "comon, ordinary, and accepted neaning, except
that technical or specially-defined words or phrases are given
their technical or special definitional neaning." 1d. Context
and structure of a statute are inportant to the neaning of the
statute. Id., 7146. "Therefore, statutory |anguage is
interpreted in the context in which it is used; not in isolation

but as part of a whole; in relation to the |anguage of

6
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surrounding or closely-related statutes; and reasonably, to
avoi d absurd or unreasonable results.” Id.
10 Between 1965 and 1972, Ws. Stat. 8§ 939.74, "Tine

[imtations on prosecutions,"” read:

(1) Except as provided . . . , prosecution for a
felony must be comenced within 6 years . . . after
t he conmi ssi on thereof.

(2) Notwithstanding that the tinme I|imtation
under sub. (1) has expired:

(a) A prosecution for nmurder nmay be conmmenced at
any tine;

(b) A prosecution for theft against one who
obtained possession of the property Ilawfully and
subsequently msappropriated it nmay be comrenced
within one year after discovery of the loss by the
aggrieved party, but in no case shall this provision
extend the tine |[imtation in sub. (1) by nore than 5

years.

(3) In conmputing the time Ilimted by this
section, the tinme during which the actor was not
publicly a resident within this state . . . shall not

be incl uded.
Sinply stated, wunder the 1965 through 1972 statutes, charges
need to be filed within six years of the alleged felony unless
the actor was not a public resident within this state. If the
actor was not a public resident wthin the state, the
l[imtations period is tolled for that tine period.

11 In 1987, subsection (2)(c) was added to Ws. Stat.
§ 939. 74. 1987 Ws. Act 332, § 27. Subsection (2)(c) provided

the foll ow ng:

A prosecution for violation of s. 948.02, 948. 03,
948. 04, 948.05, 948.06 or 948.08 nmmy be comenced
within the tine period specified in sub. (1) or by the

7
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time the victimreaches the age of 21 years, whichever
is later.

1987 Ws. Act 332, 8 65 states: "Initial applicability. Thi s
act applies to offenses occurring on or after the effective date
of this Secrioy, but does not preclude the counting of other
violations as prior violations for sentencing a person.” The
effective date was July 1, 1989. 1987 Ws. Act 332, § 66a.

12 In 1993, subsection (2)(c) was anended in order to
increase the age a victim mght attain before a prosecution
woul d be barr ed. 1993 Ws. Act 219, 8§ 6. Subsection (2)(c)

t hen provi ded:

A prosecution for violation of s. 948.02, 948. 03,
948. 04, 948.05, 948.06, 948.07 or 948.08 shall be
commenced before the victim reaches age 26 years, or
be barred.

1993 Ws. Act 219, § 7 states: "Initial applicability. (1) The
treatment of section 939.74(2)(c) of the statutes first applies
to of fenses not barred from prosecution on the effective date of
this subsection.” This particular |anguage of "initial
applicability" also appears in the 1997 and 2003 anendnents.

13 In 1997, subsection (2)(c) was again anended to

increase the victims age. 1997 Ws. Act 237, 8§ 722c. It read:

A prosecution for violation of S. 948. 02,
948. 025, 948.03(2)(a), 948.05, 948.06, 948.07(1), (2),
(3) or (4), 948.08 or 948.095 shall be comenced
before the victim reaches the age of 31 years or be
barr ed.

In 2003, subsection (2)(c) was again anmended to increase the

victims age. 2003 Ws. Act 279, 8 9. It read:

A prosecution for violation of S. 948. 02,
948. 025, 948.03(2)(a), 948.05, 948.06, 948.07(1), (2),

8
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(3), or (4), 948.08, or 948.095 shall be comenced
before the victim reaches the age of 45 years or be
barred, except as provided in sub. (2d)(c).

114 Finally, in 2005 any restriction on a victims age
was renmoved if the defendant was charged with Ws. Stat.
88 948.02(1) or 948.025(1)(a), but the 45 year age Ilimt
remai ned for some chapter 948 offenses. See 2005 Ws. Act 276,
88 1, 2. However, the 2005 change does not apply to the case at
hand because the statute's effective date was April 6, 2006,
which is after the date MacArthur was charged. The parties do
not argue whether this 2005 anmendnent applies to the case at
hand.

A. Applicable version of Ws. Stat. § 939.74

115 MacArthur argues that the 2005-06 version of Ws.
Stat. 8 939.74(2)(c) applies in this case as a bar to the
charges against him He asserts that, assumng the State proves
that the statute of limtations was tolled pursuant to Ws.
Stat. § 939.74(3),% the charges do not survive because they are
barred under the 2006 version of the 8 939.74(2)(c). Relying on

State v. Haines,® MacArthur argues that because he was not a

public resident in the state between 1970 and 2004, the
applicable statute of limtations becones the anmended version of
8§ 939.74(2)(c), which becane effective on My 1, 2004. He

asserts that the anended statute applies as a bar to the

8 Subsection (3) of Ws. Stat. § 939.74 was not altered
bet ween 1965 and 2006 except to becone gender neutral.

® State v. Haines, 2003 W 39, 261 Ws. 2d 139, 661
N. W2d 72.
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prosecuti on because he was charged in January of 2006, after the
May 2004 effective date, and the 2004 anendnent barred
prosecutions for charges where the victim had attained 45 years
of age. MacArt hur argues that since the victins here were over
age 45, the prosecutions under the 2006 statute are barred.

16 The State, on the other hand, citing to State .
Hami | ton, !° argues that when a statute of linitations is replaced
or anended, a cause of action that has accrued* prior to the
effective date of the new statute or anmendnent is governed by
the prior statute unless the |legislature specifically states
otherwise. Specifically, it asserts that in enacting subsection
(2)(c), the legislature specified that the section only applied
to offenses that occurred on or after the effective date. It
further asserts that the legislature specifically included
chapter 948, but it did not so reference and include chapter
944. Thus, it argues that subsection (2)(c) does not apply.

117 W concl ude t hat t he 1965- 1972 ver si on of
Ws. Stat. § 939.74 governs the case at issue because (1) here,
the offenses allegedly occurred prior to the effective date of
8§ 939.74(2)(c), which was July 1, 1989; and (2) the legislature
did not include chapter 944 crines in subsection (2)(c) of

8§ 939.74 even though it specifically included chapter 948

10 state v. Hamilton, 2002 W App 89, Y11, 253 Ws. 2d 805,
644 N W2d 243, aff'd, 2003 W 50, 261 Ws. 2d 458, 661
N. W 2d 832.

2 91n a crimnal case, a cause of action accrues and the
statute of limtations begins when the crinme is conplete.

10
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crimes. Accordingly, neither the 1987 anendnent to § 939. 74,

whi ch created subsection (2)(c), nor any subsequent anendnent to

subsection (2)(c) applies to the case at hand.

11



No. 2006AP1379- CR

18 Wsconsin Stat. 88§ 990.06 and 991.07'% instruct that
when a |imtation period has been repeal ed and the repealing act
provides for a new limtation period, "such latter limtation or

period shall apply only to such rights or renedies as shall

12 Neither Ws. Stat. § 990.06 nor § 991.07 was altered
bet ween 1965 and 2006. Wsconsin Stat. 8§ 990.06, "Repeal or
change of law limting tinme for bringing actions," provides:

In any case when a limtation or period of tine
prescribed in any act which shall be repealed for the
acquiring of any right, or barring of any renedy, or
for any other purpose shall have begun to run before
such repeal and the repealing act shall provide any
[imtation or period of time for such purpose, such
latter limtation or period shall apply only to such
rights or renedies as shall accrue subsequently to the
time when the repealing act shall take effect, and the
act repealed shall be held to continue in force and be

operative to determne all such Jlimtations and
periods of tine which shall have previously begun to
run unless such repealing act shal | ot herw se

expressly provide.

(Enmphasi s added.) Wsconsin Stat. § 991.07, "Statutes of
limtation," provides:

In any case when a limtation or period of tine
prescribed in any act which is hereby repealed for the
acquiring of any right or the barring of any renedy or
for any other purpose shall have begun to run and a
[imtation or period of time for such purpose shall be
prescribed in these revised statutes, the limtation
or period prescribed by these statutes shall be held
to apply only to such rights or renedies as shal
accrue subsequently to the tine when the sanme shall
take effect; and the act repealed shall be held to
continue in force and operative to determne all such

limtations and periods of tinme, which shall have
previously begun to run, unless in special cases in
these revised statutes a different rule shall be

prescri bed.

(Enmphasi s added.)

12
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accrue subsequently to the tinme when the repealing act shall
take effect"” and the repealed act shall continue in force and be
operative unless the repealing act specifically provides
ot herw se.

119 Applying Ws. Stat. 88 990.06 and 991.07 to the case
at hand, we conclude that Ws. Stat. 8§ 939.74(2)(c) (1987-88)
(effective July 1, 1989), does not apply to MacArthur. The
causes of action here accrued between 1965 and 1972. The
|l egislature did not specifically state that subsection (2)(c)
should apply to causes of action that accrued prior to the July
1, 1989, effective date. In fact, the legislature specifically
stated otherwise in 1987 Ws. Act 332, 8§ 65, which provided that
provi sions created by Act 332—e.g., Ws. Stat. 8§ 939.74(2)(c)—
only applied to causes of action that accrued on or after the
July 1, 1989, effective date. The | egislature did, however,
indicate that for the purposes of sentencing, other violations
commtted prior to the subsection (2)(c) effective date could be
consi der ed. 1987 Ws. Act 332, § 65 % Therefore, the
| egi sl ature has shown that it is quite capable of designating
when it intends prior offenses to be included in this context.
Here, the legislature specifically considered the application of

subsection (2)(c) in 1987, and it concluded that it should only

131987 Ws. Act 332, § 65 provides in relevant part,
"[t]his act applies to offenses occurring on or after the
effective date of this Secriay, but does not preclude the counting
of other violations as prior violations for sentencing a
person."

13
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apply prospectively. Quite obviously, the years between 1965
and 1972 are not within that prospective application.

20 MacArt hur argues that subsection (2)(c) of the 2005-06
statutes applies to his case because the prosecution against him
was not yet barred in 2006 due to the tolling provision in WSs.
Stat. 8§ 939.74(3) (1965-present). MacArt hur reasons that post-
1987 anmendment s* to subsection (2)(c) apply to causes of action
not yet barred rather than applying subsection (2)(c) only to
t hose causes of action that accrued on or after July 1, 1989, as
directed by the legislature when it created subsection (2)(c) in
1987. %  However, MacArthur's argunent that subsection (2)(c)
should apply due to the post-1987 anendnents to subsection
(2)(c) is not persuasive.

21 First, absent clear direction that the legislature in
effect "changed its mnd" from 1987 to 1993 with regard to the
applicability of subsection (2)(c), we will not construe such a

change. In 1987, the legislature specifically stated that

4 The 1993 anendnent increased the age to 26, the 1997
anmendnent increased the age to 31, the 2003 anmendnent increased
the age to 45, and the 2005 anendnent renoved any age limt.
Each tinme, subsection (2)(c) was anended, it stated that it
applied to prosecutions not yet barred. See 1993 Ws. Act 219,
8 7; 1997 Ws. Act 237, 8§ 9356(2d); 2003 Ws. Act 279, § 10(2).

15 MacArthur relies on 1993 Ws. Act 219, § 7 for his
ar gunent . Section 7 states that the initial applicability of
the amended Ws. Stat. 8§ 939.74(2)(c), which extended the age
from 21 to 26, "applies to offenses not barred from prosecution
on the effective date of this subsection.” Simlar |anguage
appears in the session "Laws of Wsconsin® for each of the
subsequent anmendnents. See 1993 Ws. Act 219, § 7, 1997 Ws.
Act 237, 8§ 9356(2d); 2003 Ws. Act 279, § 10(2).

14
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subsection (2)(c) only applied to those offenses occurring on or
after July 1, 1989. The | anguage in the subsequent anendnents,
which stated these anmendnents apply to offenses not yet barred,
was nmeant to apply to offenses that subsection (2)(c) had not
al ready barred.

22 W find nothing that indicates the |egislature neant
to change the initial applicability of subsection (2)(c) as it
was articulated in 1987. Neither the text of the anended
statutes, nor the text in the Laws of Wsconsin, nor the
drafting records supports such a conclusion. In 1987,
subsection (2)(c) was to apply prospectively, and this court
Wil | not presune that the 1993 anendnent or subsequent
amendnents were intended to trunp the legislature's 1987
directive without the legislature so specifically stating. e
interpret the legislature's post-1987 directives to apply
subsection (2)(c) to clains not yet barred to nean that Ws.
Stat. 8§ 939.74(2)(c), as amended in 1993, 1997, and 2003,
applies to those offenses not yet barred by the previous version
of subsection (2)(c). The statutory text sinply does not
support an alternative interpretation.

23 Second, MacArthur relies on State v. Haines, 2003 W

39, 261 Ws. 2d 139, 661 N.W2d 72, to support his argunment, but

Hai nes |ends support to our conclusion rather than supporting

MacArt hur's argunent. Additionally, it provides an exanple of

how Ws. Stat. 8§ 939.74(2)(c) (1987-present) should be utilized

I n Haines, the alleged incident took place in 1992. Haines, 261

Ws. 2d 139, ¢3. The applicable statute of limtations at the
15
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time of the offense barred prosecution once the victim reached
age 21. I1d., Y4. However, between 1992 and July 24, 2000, when
the defendant was charged, the statute of Iimtations was

anmended to bar prosecution once the victimwas 26 years old, and

it was anended again to age 31 years old. When charges were
brought in 2000, the victim was 22 years old. Id. The court
concluded that the anended statute of I|imtations applied

because the prosecution was not yet barred when the anmendnent
becanme effective. Id., 18. In other words, a previous version
of subsection (2)(c) did not bar the claim Accordi ngly, the

court of appeals applied the age 26 limtation rather than the

age 21 limtation. |Id.
24 Haines is not anal ogous to MacArthur's situation. I n
fact, it highlights critical factors that nust be considered

when determning how to apply Ws. Stat. 8§ 939.74(2)(c) (1987-
88) (effective July 1, 1989) and its subsequently anended
versions. In Haines, wunlike this case, the defendant was
charged pursuant Ws. Stat. 8§ 948.02(2) (1989-90), an included
offense in 8§ 939.74(2)(c), rather than the chapter 944 offenses
charged here. In Haines, unlike this case, the alleged incident
took place after the effective date of § 939.74(2)(c)—3uly 1,
1989—~not prior to the effective date. Hai nes provides an
exanpl e of how 8§ 939.74(2)(c) (1987-present) should be applied.
It, however, does not support MacArthur's argunent.

125 Third, Ws. Stat. 8 939.74(2)(c) (1987-present) does
not apply to the case at hand because MacArthur is charged wth
Ws. Stat. §§ 944.10(1), 944.10(3), 944.11(1), and 944.11(2)

16
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(1966-67) rather than Ws. Stat. 88 948.02, 948.03, 948.04,
948. 05, 948.06 or 948.08. Wien subsection (2)(c) was created in
1987, it provided:

A prosecution for violation of s. 948.02, 948. 03,
948. 04, 948.05, 948.06 or 948.08 my be comenced
within the time period specified in sub. (1) or by the
time the victimreaches the age of 21 years, whichever
is later.

Ws. Stat. § 939.74(2)(c) (1987-88) (effective July 1,
1989) .

26 In summary, by its plain |anguage, no version of
subsection (2)(c) applies to the chapter 944 charges from 1965-
1972. The 1987 version of Ws. Stat. § 939.74 does not apply
because it specifically stated that subsection (2)(c) was to
apply only prospectively from July 1, 1989, and subsection
(2)(c) listed only chapter 948 offenses, thus |eaving out any
mention of "predecessor statutes" to chapter 948. The 1993,
1997, and 2003 versions do not apply to the case at hand for two
reasons. First, the legislature has not specifically wthdrawn
t he 1987 directive to apply subsecti on (2)(c) only
prospectively. Second, the post-1987 anendnments apply only to
claimts not yet barred by a previous version of subsection
(2)(c). The 2005 version of Ws. Stat. 8§ 939.74 does not apply
because it becane effective after MacArthur was charged wth
t hese of f enses.

27 MacArthur, however, argues that even though Ws. Stat.
§ 939.74(2)(c) does not expressly include chapter 944 crines,
the sexual assaul t crines of chapt er 948 |isted in
8§ 939.74(2)(c) (1987-present) constructively includes chapter

17
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944 of f enses. MacArt hur asserts that subsection (2)(c), which
specifically references chapter 948 offenses, applies in this
case because subsection (2)(c) also applies to chapter 944
of fenses that are not time barred. W disagree because (1) the
rel evant chapter 944 crinmes were repealed in 1975—w»el| before
chapter 948 was enacted—and (2) the relevant chapter 944 crines
have different elenents than the chapter 948 crines. As a
result and because the legislature has not indicated otherw se,
we conclude that § 939.74(2)(c) (1987-present), which |lists
chapter 948 offenses, does not constructively include the
rel evant chapter 944 offenses.

128 In 1975, the legislature "repealed"™ Ws. St at.
88 944.10 and 944.11. Section 8, ch. 184, Laws of 1975. The

statutes were repealed; they were not "anended" or "renunbered

and amended." See, e.g., ch. 155, Laws of 1975 (stating an "An
Act to renunber and anend . . . ; to anmend . . . ; and to create
"). W find this persuasive evidence that chapter 948

does not constructively include the relevant chapter 944
of fenses. Chapter 944 had been repealed for over two decades by
the tinme chapter 948 was enact ed.

129 Nonet hel ess, MacArthur argues that the term "repeal"”
is anbiguous and therefore we should look to the legislative
hi story. W reject the argunment that the word "repeal" is

anbi guous. See M I waukee County v. Schmdt, 38 Ws. 2d 131,

136- 37, 156 N W2d 493 (1968) (stating "[o]f course [the
| egi sl ature] intended the repeal. It expressly said it was
repealing” and "a clear and plain declaration in the enacting
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clause that a statute is repealed nust be given effect according
toits terns").

130 Furthernore, legislative history does not advance
MacArt hur's argunent. For exanple, MacArthur argues that the
| egislative history shows that a private attorney drafted the
| egislation that repealed Ws. Stat. 88 944.10 and 944.11 and
created Ws. Stat. § 940.225 (1975-76).'® He further argues that
"[wWhile the Legislative Reference Bureau obviously reviewed
this first draft and the legislature put its stanp of approval
on the final wording of the legislation, the drafting records
show that explicit attention was given to the substance of the
new |l egislation, not to words like 'repeal.'"™ This too, is not
per suasi ve. We nmust assune that the legislature has reviewed
the legislation and that it intends the words used be given

t heir neani ng. See Ball v. District No. 4, Area Bd. of

Vocational, Technical & Adult Educ., 117 Ws. 2d 529, 539, 345

N.W2d 389 (1984) (stating that "[t]he nore reasonable
presunption is that the legislature chose its terns carefully
and precisely to express its neaning"); see also 2A Norman J.

Singer & J.D. Shanbie Singer, Sutherland Statutes and Statutory

Construction 8 46.3 (7th ed. 2007).

31 Statutory interpretation would be chaotic if we cast

aside a word such as "repeal" and assunmed the l|egislature did

16 Wsconsin Stat. § 940.225 was created in 1975. | t
created first degree, second degree, third degree and fourth
degree sexual assault of mnors. Section 5, ch. 184, Laws of

1975.
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not intend to use that word because it did not change that word
fromthe original draft. W cannot assune that the |egislature
did not carefully consider its wording. MacArthur's argunent is
contrary to wel | respect ed principl es of statutory
interpretation.

132 Certainly, if the legislature intended chapter 948 to
include offenses under the repealed chapter 944, it could
specifically state such a directive. It did not. Conpare WSs.
Stat. § 980.01(6)(anm) (2005-06) (providing an exanple of when
the legislature intends to include previous, conpar abl e
of fenses) . ¥’

133 MacArthur argues that if the chapter 944 (1965-72)
offenses that he allegedly commtted "were so thoroughly
repealed by the 1975 legislature that they do not constructively
survive in the present Ws. St at . 8§ 948.02," then this
constitutes "specially and expressly" the intent by the
|l egislature to "repeal” the statutes so that prosecution of him
can no longer take place under these statutes. MacArthur relies
on Ws. Stat. 8 990.04 to support his argunent. Section 990. 04
provides in rel evant part:

Actions pendi ng not defeated by repeal of statute.

The repeal of a statute . . . . And crimnal
prosecutions and actions at law or in equity founded

17 Subsection (6)(am) of Ws. Stat. § 980.01 provides,
"*Sexually violent offense’ neans any of the follow ng: .o
[a]n offense that, prior to June 2, 1994, was a crine under the
law of this state and that is conparable to any crine specified
in par. (a)."
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upon such repealed statute, whether instituted before
or after the repeal thereof, shall not be defeated or
inmpaired by such repeal but shall, notw thstanding
such repeal, proceed to judgnent in the sane manner
and to the like purpose and effect as if the repeal ed
statute continued in full force to the tinme of final
judgnent thereon, unless the offenses, penalties,
forfeitures or rights of action on which such
prosecutions or actions shall be founded shall be
specially and expressly remtted, abrogated or done
away wWith by such repealing statute.

134 MacArthur's argunent, however, eviscerates Ws. Stat.

8 990. 04. See N esen v. State, 30 Ws. 2d 490, 494, 141

N.W2d 194 (1966) (stating that this statute is nmeant to prevent
the nere repeal of a statute from defeating existing rights).
The purpose of the statute is to ensure that repealed statutes
survive unless those provisions are remtted, abrogated, or done
away with. Id. at 493-94. |If repeal were included within this
group of exceptions—remtted, abrogated, or done away wth—
there would be no need for such a statute. Wiile the
| egislature repealed chapter 944 offenses, it did not remt,

abrogate, or do away with those offenses under the neaning of

Ws. Stat. 8§ 990.04. In this case, the underlying conduct—
sexual ly abusing children—s still <crimnalized even though
specific conduct is crimnalized under different crimes.

Accordingly, the legislature did not remt, abrogate, or do away
with those of fenses and MacArthur's argunent fails.

135 Further support t hat chapt er 948 does not
constructively include the relevant chapter 944 crines arises
when we consider that the elenents of Ws. Stat. 88 944.10 and

944.11 differ fromthe elenments in chapter 948 of f enses.
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136 For exanple, Ws. Stat. 8§ 944.10(1) (1965-72), "Sexual
intercourse with a child," under the age of 18, has two el enents
that differ from chapter 948 offenses. Nanmely, § 944.10(1)
requires that the victim be a fenmale who the defendant is not
married to, and it requires that the victim be under the age of
18. See Ws. Stat. § 944.10(1) (1965-72); Ws Jl—Crinminal 1520
(1966). Wsconsin Stat. 8§ 944.10(3), "Sexual assault of child,"
under the age of 12, contains three elenents not present in
chapter 948 offenses. Nanely, the victim nust be a fenmale who
the defendant is not married to, the defendant nust be at | east
18 years old, and the victim was under the age of 12. See
Ws. Stat. § 944.10(3) (1965-72); Ws Jl—Crininal 1522 (1966).
In Ws. Stat. 8 944.11(1), "Indecent behavior with a child"
under the age of 16, one elenent included in the 1965-72
statutes is not found in the chapter 948 offenses. Nanely, the
def endant took indecent liberties with a victim See Ws. Stat.
§ 944.11(1) (1965-72); Ws Jl—Erininal 1525 (1966). I ndecent
liberties nmeans, "such liberties as the conmmpbn sense of society
woul d regard as indecent and inproper.” Ws JI—€E&rimnal 1525
(1966) . Finally, Ws. Stat. § 944.11(2) (1965-72), "Indecent
behavior with a child,” wunder the age of 18, contains two
elenments not found in the chapter 948 offenses. Nanely, the
def endant took indecent |iberties wwth a victim and the victim
was under the age of 18 years old. See Ws. Stat. § 944.11(2)
(1965-72); Ws Jl—Crimnal 1527 (1966).

137 Chapter 948 offenses sinply do not contain the sane
elenments listed in the previous paragraph. In 1987 when chapter
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948 was created, the elenents for sexual assault of a child were
as follows: (1) sexual intercourse or sexual contact; (2) with a
victim who had not attained the age of 13 to constitute first
degree sexual assault or a victim who had not attained the age
of 16 to constitute second degree sexual assault; and (3) if the
offense constitutes sexual contact, the defendant had the
purpose of sexually arousing or gratifying the defendant or
degrading or humliating the victim

138 Sexual assault of a child pursuant to Ws. Stat.
8§ 948.02, neither in 1987 nor today, includes elenents involving
16- or 17-year-old victins. The phrase "indecent liberties" is
removed from the crimnal code. The requirenents that the
victim be female and not the wife of the defendant are now
removed fromthe crimnal code. While the punishable underlying
conduct is simlar—sexually abusing children—mnothing indicates
that the legislature intended Ws. Stat. 8 939.74(2)(c), which
listed chapter 948, to "constructively" include chapter 944
of f enses. Absent any evidence to support MacArthur's argunent,
we wWill not interpret 8§ 939.74(2)(c) (1987-present) so that it
constructively includes chapter 944 offenses.

139 MacArthur asserts that In re Detention of Pharm 2000

W App 167, 238 Ws. 2d 97, 617 N W2d 163, supports his

argunment that chapter 944 offenses are constructively included

in Ws. Stat. 939.74(2)(c). MacArt hur argues that because the

court of appeals, in Pharm concluded that a person convicted

under Ws. Stat. 8 944.11(3) (1973-74) can be commtted as a

"sexually violent person" under chapt er 980 (1997-98),
23
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subsection (2)(c) of 8 939.74 constructively includes chapter
944 (1965-72) offenses. Section 980.01(6) did not specifically
identify chapter 944 offenses; rather it defined a "sexually

vi ol ent of fense" as:

(a) Any crime specified in s. 940.225(1) or (2),
948.02(1) or (2), 948.025, 948.06 or 948.07.

(b) Any crinme specified in s. 940.01, 940.02,
940. 05, 940.06, 940.19(4) or (5), 940.195(4) or (5),
940. 30, 940. 305, 940.31 or 943.10 that is determ ned,
in a proceeding under s. 980.05(3)(b), to have been
sexual |y noti vat ed.

(c) Any solicitation, conspiracy or attenpt to
commt a crine under par. (a) or (b).

Ws. Stat. § 980.01(6) (1997-98).

1740 MacArthur's ar gunment t hat chapt er 944 IS
"constructively i ncl uded" fails to acknow edge Pharm s
di scussion of Ws. Stat. § 980.13 (1997-98). Section 980.13

provided the follow ng inclusive | anguage: "Applicability. This
chapter applies to a sexually violent person regardless of
whet her the person engaged in acts of sexual violence before, on
or after June 2, 1994." As a result, the Ilegislature
specifically stated that in the context of chapter 980, sexually
violent acts may be considered even if not specifically charged
under chapter 948. Wsconsin Stat. 8§ 939.74 contains no such
directive.

41 In addition, the definition of a "sexually violent
of fense" provided in 8§ 980.01(6) was subsequently anended to
state: "[a]n offense that, prior to June 2, 1994, was a crine

under the law of this state and that is conparable to any crine
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specified in par. (a)." See Ws. Stat. § 980.01(6)(am (2005-
06) . Therefore, the legislature has specifically stated that
child sexual abuse charged under non-chapter 948 offenses nay be
considered in the chapter 980 context. Wsconsin Stat. § 939.74
contai ns no such directive.

142 Even if we concluded that Ws. Stat. 8§ 939.74(2)(c)
(1987-present) constructively included the relevant chapter 944
offenses from 1965-72, that still wuld not satisfy the
directives of Ws. Stat. 88 990.06 and 991.07. Wen a statute
of limtations is replaced or anended, the prior statute governs
any cause of action that has accrued prior to the effective date
of the new statute or anendnent unless the legislature, by
virtue of the repealing act, expressly provides otherw se.
Ws. Stat. 88 990.06 and 991.07. How is this directive to be
satisfied if the anmended statute, Ws. Stat. 8 939.74(2)(c)
(1987-present), does not state sonething to the effect that
"predecessor" statutes to chapter 948 are included or conduct
prior to the effective date of the new statute is included.
Not hing indicates that when the legislature created subsection
(2)(c) in 1987, it nmeant to include Ws. Stat. 88 944.10 and
944.11 (1965-72) when it plainly stated that "[a] prosecution
for violation of s. 948.02, 948.03, 948.04, 948.05, 948.06 or
948. 08 may be commenced" until the victim reaches the age of 21
years.

143 To satisfy the directives of Ws. Stat. 88 990.06 and
991.07, the legislature would need to indicate specifically that
Ws. Stat. 8§ 939.74(2)(c) applies to nore than just chapter 948
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offenses or that subsection (2)(c) applies to conduct that
occurred prior to the effective date of July 1, 1989. In this
case, the legislature did the opposite; it stated that
8 939.74(2)(c) (1987-88) applied only to offenses commtted on
or after July 1, 1989.

144 Al though MacArthur failed to argue the followng to
the courts below, he now asserts that the prosecution against
himis barred because all victins were greater than 26 years of
age on April 22, 1994, which was the effective date of the
anended subsection (2)(c) that changed the maxi num age from 21
years to 26 years. However, MacArthur's argunent fails for the
sanme reasons it fails with respect to the 2006 provision. This
is a statute of Ilimtations not a statute of repose. The
tolling provision halted the running of Ws. Stat. § 939.74(1).
The prosecutions for the 1965-72 chapter 944 crinmes were not
barred in 1994, These crinmes did not sonehow convert into
chapter 948 offenses so as to fall under that statute of
limtations. MacArthur's argunent defeats the purpose of the
tolling provision and the |anguage of the statutes. He woul d
not be making this argunent if the six-year limtation period
applied because MacArthur was a public resident of the state.
The application that McArthur urges us to adopt renpves any
deterrent effect that subsection (3) could have on fleeing
fel ons. Furthernore, it rewards a defendant who does flee.
Section 939.74(1) did not expire in 1994.

145 Lastly, MacArthur argues that even if subsection
(2)(c) does not prohibit the prosecution, the due process cl ause
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bars MacArthur's prosecution. W reject this argunent because
to constitute a due process violation, McArthur nust nmake two
showi ngs: (1) actual prejudice as a result of delay; and (2) the
delay arose out of an inproper purpose, which would give the

State a tactical advantage over the defendant. State v. Dabney,

2003 W App 108, 930, 264 Ws. 2d 843, 663 N W2d 366
MacArt hur acknow edges that he cannot satisfy his burden and
show that the State delayed the prosecution for inproper
reasons. Thus, his argunment fails.

146 No version of Ws. Stat. 8 939.74(2)(c) applies to the
case at hand. When subsection (2)(c) was created in 1987, it
only applied prospectively. As stated previously, t he
subsequent anendnents do not change this conclusi on because they
do not change the initial applicability of subsection (2)(c).
Rat her, the |anguage in the subsequent anendnents, which stated
these anmendnents apply to offenses not yet barred, was clearly
meant to apply to offenses that subsection (2)(c) had not
al ready barred.

B. Tolling provision

147 This court nust now address whether the judge or the
jury decides questions under the tolling provision in Ws. Stat.
8 939.74(3). In addition, we nust determne the requisite
burden of proof that applies to such an issue: preponderance of
t he evidence or beyond a reasonabl e doubt.

148 MacArthur argues that at a pretrial proceeding, the
circuit court should decide whether the State's evidence on
tolling is strong enough to convince a jury beyond a reasonable
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doubt that the defendant was no longer a public resident in
Wsconsin while the statute of limtations was still running.
MacArthur further argues that if the circuit court concludes
that the State has net its burden prior to trial, the case may
proceed to trial where the jury should be given a special
verdi ct question on the public resident tolling provision. The
State, on the other hand, encourages this court to adopt the
procedure applied by federal courts to the analogous tolling
provision in 18 U. S.C. § 3290, "Fugitives from justice."® W
reject MacArthur's argunents and adopt an approach consistent
with the federal courts.

149 "While the trier of fact nust be convinced beyond a
reasonabl e doubt that the defendant's crinme was commtted within
the applicable statute of limtations, it is for the [circuit]
court to determne by a preponderance of the evidence whether
certain facts (e.g., the defendant's [status as a public
resident within this state]) have affected what the tine limt
is." 5 Wayne R LaFave, Jerold H Israel, Nancy J. King & Oin
S. Kerr, Cimnal Procedure 8§ 18.5(a), 189 (3d ed. 2007) (citing

United States v. Sal nonese, 352 F.3d 608 (2d Cir. 2003); United

States v. Florez, 447 F.3d 145 (2d Cr. 2006); United States v.

Greever, 134 F.3d 777 (6th Gr. 1998); United States .

Marshall, 856 F.2d 896 (7th Cr. 1988); United States .

Gonsal ves, 675 F.2d 1050 (9th G r. 1982).

18 18 U.S.C. § 3290, "Fugitives fromjustice," provides, "No
statute of limtations shall extend to any person fleeing from
justice."
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50 Qur approach to tolling is guided by United States v.

Fl orez, a Second Crcuit Court of Appeals opinion that
articulated the requisite burden of proof and standard of review
for the federal tolling provision. Fl orez, 447 F.3d at 149-50.
In Florez, the followng protocol was set forth: After the
def endant nmakes a statute of limtations challenge, the State
bears the burden of showing, at a pretrial proceeding, that Ws.
Stat. 8§ 939.74(3) has been satisfied by a preponderance of the
evi dence. However, at trial, the jury nust determne the date
or date range of the charged offense beyond a reasonabl e doubt.
This can be acconplished by the general verdict's |anguage or
when appropriate with a special verdict. |f the date found by
the jury creates a bar against prosecution because of the
statute of I|imtations and the court's pretrial findings
regarding tolling, the court nust then rule accordingly on the
i ssue.

151 This approach is supported for a nunber of reasons.
Under this approach, the issue is then decided prior to trial
whi ch prevents an untinely prosecution. Mreover, it allows the
State the opportunity to appeal the court's decision on this
jurisdictional issue. As a practical matter, this is an issue
which is typically known and addressed early on in litigation
Furthernore, the fact that a defendant was not a public resident
for some period of time is not determnative of guilt and not an
element of the crinme charged. Rather, it is a fact that
determ nes whether the law tolls a statute of Ilimtations.
Therefore, the State need not prove a defendant's status as a
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public resident beyond a reasonable doubt. Finally, conpliance
wth a statute of [imtation is required for the court to have
personal jurisdiction over the defendant, and jurisdiction is
typically a question of law for the trial court to decide.

152 On appellate review, a circuit court's tolling
deci sion under Ws. Stat. 8§ 939.74(3) should be subject to the
followi ng standard: Appellate courts should review the circuit
court's findings of fact relevant to the application of Ws.
Stat. 8§ 939.74(3) only for an erroneous exercise of discretion
and this <court reviews de novo the <circuit court's |egal
conclusion that these facts establish tolling as specified by

t he statute. See Florez, 447 F.3d at 150.

| V. CONCLUSI ON

153 Accordingly, we affirm and the cause is renmanded for
proceedi ngs consistent with this opinion. We conclude, as did
the circuit court, that the applicable version of Ws. Stat.
§ 939.74 is the version that existed between 1965 and 1972.
Wth regard to the public resident tolling provision in
8§ 939.74(3), we adopt an approach consistent with the federal
court's approach to the tolling provision in 18 U S C § 3290.
Therefore, we conclude that the <circuit judge decides the
tolling issue in a pretrial proceeding wherein the State nust
prove that MacArt hur was not a public resident by a
pr eponderance of the evidence.

By the Court.—Fhe order of the circuit court is affirnmed,
and the cause remanded.

154 DAVID T. PROSSER, J., did not participate.
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155 ANN WALSH BRADLEY, J. (concurring). I join the

maj ority because the text of the statutes upon which it relies

support its conclusion. | wite separately, however, for two
reasons: (1) I am concerned about the ramfications of the
majority's interpretation, and (2) | remain uncertain if its

interpretation correctly reflects the intent of the |egislature.
156 The majority adopts the position advanced by the

State. At oral argunent the State acknow edged that the

ram fications of its position extend well beyond cases invol ving

the prosecution of child sexual assaults. They extend to all

crimnal cases involving statute of Ilimtations questions.
Al though | am unsure how the majority's decision will play out
in the context of other crimnal cases, | wll <confine ny

di scussion to how it may affect other child sexual assault
cases.

57 |1 am concerned that in an effort to save this
prosecution, the State (and thus the majority) is actually
underm ning the prosecution of other child sexual assault cases.
Let ne expl ain.

158 The | egislature recognized the need to expand the tine
period of the statute of |imtations because often child sexua
assaults are not reported until many years after the offense.
Even though the legislature has consistently expanded the tine,
the majority's interpretation is going to l|leave nany child
sexual assaults with a very limted tine for prosecution.

159 The State advocates, and the mmjority adopts, a

bright-line rule. For all prosecutions of child sexual assaults
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that occur prior to July 1, 1989, a six-year statute of
l[imtations begins to run fromthe date of the comm ssion of the
charged offense.? At the end of the six-year period, the
prosecutions are barred forever. Sinple enough. But what are the
ram fications of this statutory interpretation?

60 Consider the case of a four-year-old who is sexually
assaulted on June 30, 1989, but who does not report it wunti
2005, when he is 20 years old. Under the nmpjority's
interpretation the statute of limtations would expire on June
30, 1995, when the victimis ten years old. Period. The sane
si x-year bar for prosecutions would apply to probably countless
child sexual assaults that occurred in the 1970s and 1980s t hat
were not reported at the tinme of the offense.

161 Was it the intent of the legislature to bar the
prosecution of the above described June 1989 offense (and all of
those other prosecutions) while at the same time consistently
extending the statute of limtations? In 1987, effective July 1,
1989, the legislature recognized that the period of limtations
for child sexual assault cases should extend at l|east to the
tinme the victimturns 21.

162 Subsequent anmendnments to § 939.74(2)(c) extended the
period of limtations even further. In 1993, for exanple, the

| egislature determned that the violations could be comrenced

! The majority concludes that the applicable statute of
limtations is set forth in the version of 8 939.74 in effect in
Decenber 1988. See mmjority op., 9110-11. That statute provides
“prosecution for a felony nust be commenced within 6
years . . . ." Ws. Stat. 8§ 939.74(1)(1985-86).

2
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until the victim turned 26.2 The age was raised again in 1997,
2003, and 2005.% The nost recent version of § 939.74 provides
t hat prosecutions under 8§ 948.02(1), first degree sexual assault
of a child, "may be comenced at any tinme." Ws. Stat.
§ 939.74(2)(a)(2005-06). It also provides that prosecutions
under 8§ 948.02(2), second degree sexual assault of a child,
"shall be comrenced before the victim reaches the age of 45
years or be barred." 1d.

63 According to the majority, a sexual assault of a child
commtted June 30, 1989, nust be prosecuted by 1995 or be
barred. In contrast, a sexual assault of a child commtted just
one year later in 1990 may be prosecuted until the victimturns
45, or without time limtation, depending on the crinme charged.
It seens wunlikely that the legislature intended such wldly
different outconmes based on snmall differences as to when sexua
assaults of children take pl ace.

64 The legislature has paid a great deal of attention to
the period of limtations for child sexual assault prosecutions.
It has consistently expanded that period, accounting for the
fact that such assaults are often reported years after they
occur. The nmmjority's interpretation, however, indicates that
the legislature intended to expand the period for assaults that
took place after July 1, 1989, while at the same tinme strictly

limting the periods for assaults that took place before that

21993 Ws. Act 219, § 6; see majority op., 712.

31997 Ws. Act 237; 2003 Ws. Act 279, § 9; 2005 Ws. Act
276, 88 1, 2; see mmjority op., 9113-14.
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dat e. It also indicates that the legislature intended
dramatically different outcones based on small differences in
when an assault was commtted. | am uncertain whether such
results were actually intended by the |egislature.

165 Nonetheless, | join the ngjority because the text of
the statutes upon which it relies support its interpretation. As
the mpjority explains, under Ws. Stat. 88 990.06 and 991. 07,
when the legislature replaces or anends a statute of
l[imtations, the prior statute applies to any cause of action
that accrues before the effective date of the new statute or
anmendnent, unless the legislature provides otherwi se. Mjority
op., 9Y42. There 1is no express provision in any of the
| egislation anending 8 939.74 indicating that the anendnents
apply to the chapter 944 offenses with which MacArt hur has been
charged. Thus, the majority concludes that the applicable
statute of limtations is the one in effect on the date of the
charged crinme: six years.

66 For the reasons set forth, | respectfully concur.
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