
2008 WI 23 
 

SUPREME COURT OF WISCONSIN 
 

 
 

  CASE NO. :  2006AP3163 
COMPLETE TI TLE:   
 I n t he mat t er  of  t he r ef usal  of  Er i c D.  Smi t h:  

 
Washbur n Count y,  
          Pl ai nt i f f - Respondent ,  
     v.  
Er i c D.  Smi t h,  
          Def endant - Appel l ant - Pet i t i oner .  
 

  
   REVI EW OF A DECI SI ON OF THE COURT OF APPEALS 

Repor t ed at :  303 Wi s.  2d 748,  735 N. W. 2d 195 
( Ct .  App. : 2007- Unpubl i shed)  

  
OPI NI ON FI LED:  Mar ch 28,  2008   
SUBMI TTED ON BRI EFS:          
ORAL ARGUMENT:  Febr uar y 29,  2008   
  
SOURCE OF APPEAL:   
 COURT:  Ci r cui t    
 COUNTY:  Washbur n   
 JUDGE:  Eugene D.  Har r i ngt on   
   
JUSTI CES:   
 CONCURRED:          
 DI SSENTED:          
 NOT PARTI CI PATI NG:          
   
ATTORNEYS:   

For  t he def endant - appel l ant - pet i t i oner  t her e wer e br i ef s by 
Kevin J. Mulrooney, Kirk B. Obear, and Melowski, Obear & Cohen, 
S.C.,  El khar t  Lake,  and or al  ar gument  by Kirk B. Obear.  

 
For  t he pl ai nt i f f - r espondent  t her e was a br i ef  and or al  

ar gument  by Daniel J. Tolan,  assi st ant  di st r i ct  at t or ney.   
 
 



 

 

2008 WI 23

NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 SHI RLEY S.  ABRAHAMSON,  C. J.    The def endant ,  Er i c D.  

Smi t h,  seeks r evi ew of  an unpubl i shed deci s i on of  t he cour t  of  

appeal s af f i r mi ng an or der  of  t he Ci r cui t  Cour t  f or  Washbur n 

Count y,  Eugene D.  Har r i ngt on,  Judge. 1  At  a st at ut or y r ef usal  

hear i ng,  t he c i r cui t  cour t  r evoked t he def endant ' s oper at i ng 

                                                 
1 Washbur n Count y v.  Smi t h,  No.  2006AP3163,  unpubl i shed sl i p 

op.  ( Wi s.  Ct .  App.  May 8,  2007) .    
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pr i v i l eges f or  r ef usi ng t o submi t  t o a t est  t o det er mi ne t he 

pr esence or  quant i t y of  al cohol .   The ci r cui t  cour t  det er mi ned 

t hat  t he def endant  i mpr oper l y r ef used t o submi t  t o chemi cal  

t est i ng under  Wi sconsi n' s I mpl i ed Consent  Law,  Wi s.  St at .  

§ 343. 305 ( 2003- 04) . 2  The ci r cui t  cour t  or der ed t he def endant ' s 

oper at i ng pr i v i l eges r evoked f or  t wel ve mont hs.   The char ge of  

oper at i ng a mot or  vehi c l e whi l e under  t he i nf l uence of  an 

i nt oxi cant  r emai ns pendi ng.    

¶2 The i ssues at  a st at ut or y r ef usal  hear i ng ar e l i mi t ed 

t o,  i nt er  al i a,  whet her  t he of f i cer  had pr obabl e cause t o 

bel i eve t hat  t he per son was dr i v i ng or  oper at i ng a mot or  vehi c l e 

whi l e under  t he i nf l uence and whet her  t he of f i cer  compl i ed wi t h 

Wi s.  St at .  § 343. 305( 4)  gover ni ng t he i nf or mat i on t he of f i cer  

shal l  r ead t o t he per son f r om whom t he t est  speci men i s 

r equest ed. 3   

                                                 
2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2003- 04 ver si on unl ess ot her wi se i ndi cat ed.  

3 Wi s.  St at .  § 343. 305( 9) ( a) 5.   See al so St at e v.  Nor dness,  
128 Wi s.  2d 15,  28,  381 N. W. 2d 300 ( 1986)  ( hol di ng t hat  t he 
i ssues at  a st at ut or y r ef usal  hear i ng ar e l i mi t ed t o whet her  t he 
of f i cer  had pr obabl e cause t o bel i eve t hat  t he per son was 
dr i v i ng under  t he i nf l uence of  al cohol ;  whet her  t he of f i cer  
compl i ed wi t h t he i nf or mat i onal  pr ovi s i ons of  t he I mpl i ed 
Consent  Law;  whet her  t he per son r ef used t o per mi t  t he t est ;  and 
whet her  t he r ef usal  t o submi t  t o t he t est  was due t o a physi cal  
i nabi l i t y) .  

I f  any i ssue i s  det er mi ned f avor abl y t o t he per son,  t he 
c i r cui t  cour t  shal l  or der  t hat  no act i on be t aken on t he 
oper at i ng pr i v i l ege on account  of  t he per son' s r ef usal  t o t ake 
t he t est  i n quest i on.   Wi s.  St at .  § 343. 305( 9) ( d) .  
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¶3 Two i ssues ar e pr esent ed on r evi ew of  t he deci s i on of  

t he cour t  of  appeal s af f i r mi ng t he ci r cui t  cour t ' s  or der  

r evoki ng t he def endant ' s oper at i ng pr i v i l eges dur i ng t he r ef usal  

hear i ng:   

I .  Di d t he ci r cui t  cour t  er r  i n det er mi ni ng i n t he r ef usal  

hear i ng t hat  t he l aw enf or cement  of f i cer  had pr obabl e 

cause t o ar r est  t he def endant  f or  oper at i ng a mot or  

vehi c l e whi l e under  t he i nf l uence of  an i nt oxi cant ?   

I I .  Di d t he ci r cui t  cour t  er r  i n det er mi ni ng i n t he r ef usal  

hear i ng t hat  t he def endant  i mpr oper l y r ef used t o submi t  

t o chemi cal  t est i ng?    

¶4 Thi s cour t  i s  r evi ewi ng t he r ul i ngs of  t he c i r cui t  

cour t  at  t he r ef usal  hear i ng.      

¶5 We af f i r m t he deci s i on of  t he cour t  of  appeal s 

af f i r mi ng t he ci r cui t  cour t ' s  or der  r evoki ng t he def endant ' s 

oper at i ng pr i v i l eges.   The ci r cui t  cour t  di d not  er r  i n 

concl udi ng t hat  t he st at e pr esent ed suf f i c i ent  evi dence at  t he 

r ef usal  hear i ng t o est abl i sh t he of f i cer ' s pr obabl e cause t o 

bel i eve t hat  t he def endant  was oper at i ng a mot or  vehi c l e whi l e 

under  t he i nf l uence of  an i nt oxi cant .   The ci r cui t  cour t  di d not  

er r  i n hol di ng t hat  t he def endant  i mpr oper l y r ef used t o submi t  

t o chemi cal  t est i ng.   

¶6 We shal l  st at e t he f act s r el evant  t o each i ssue i n 

di scussi ng t hat  i ssue.      

I  

¶7 The def endant  ur ges t hat  t he evi dence pr esent ed at  t he 

r ef usal  hear i ng est abl i shed t hat  t he l aw enf or cement  of f i cer  had 
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onl y a r easonabl e suspi c i on t hat  t he def endant  oper at ed a mot or  

vehi c l e whi l e under  t he i nf l uence of  an i nt oxi cant .   I n deci di ng 

whet her  t he c i r cui t  cour t  er r ed i n det er mi ni ng i n t he r ef usal  

hear i ng t hat  Deput y Sut her l and had pr obabl e cause t o ar r est  t he 

def endant  f or  oper at i ng a mot or  vehi c l e whi l e under  t he 

i nf l uence of  an i nt oxi cant ,  we f i r st  st at e t he f act s sur r oundi ng 

t he ar r est  and t hen answer  t he quest i on of  pr obabl e cause.    

A 

¶8 Her e ar e t he f act s.   At  appr ox i mat el y 2: 40 a. m.  on 

Jul y 23,  2006,  Deput y Shawn Sut her l and of  t he Washbur n Count y 

Sher i f f ' s  Depar t ment  obser ved t he def endant ' s vehi c l e t r avel i ng 

on a t wo- l ane hi ghway at  a r at e of  speed t hat  appear ed t o be 

wel l  above t he post ed speed l i mi t  of  55 mi l es per  hour .   The 

Deput y ' s st at i onar y r adar  i ndi cat ed t hat  t he def endant ' s vehi c l e 

was t r avel i ng at  76 mi l es per  hour ,  21 mi l es per  hour  i n excess 

of  t he post ed speed l i mi t .    

¶9 The Deput y act i vat ed hi s emer gency l i ght s and f ol l owed 

t he def endant .   Whi l e i n pur sui t ,  t he Deput y obser ved t hat  t he 

def endant  seemed t o have " a del ayed r esponse"  i n pul l i ng over .   

Deput y Sut her l and est i mat ed t hat  t he def endant  cont i nued t o 

t r avel  down a cur ved por t i on of  t he hi ghway f or  appr oxi mat el y 

t hr ee- t ent hs of  a mi l e af t er  t he of f i cer  act i vat ed hi s emer gency 

l i ght s.   The Deput y al so obser ved t he def endant ' s vehi c l e cr oss 

t he hi ghway' s doubl e- yel l ow cent er l i ne t wi ce bef or e t he 

def endant  pul l ed over .  

¶10 Once t he def endant  pul l ed over ,  t he Deput y appr oached 

t he dr i ver ' s s i de of  t he vehi c l e and i ni t i at ed conver sat i on wi t h 
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t he def endant .   The Deput y det ect ed t he odor  of  al cohol  on t he 

def endant ' s br eat h and asked t he def endant  how much he had been 

dr i nki ng t hat  ni ght .   The def endant  r esponded t hat  he had 

consumed " a coupl e of  beer s"  at  Gr andma Li nk' s Rest aur ant  and 

Bar .  

¶11 Lat er  i n t he conver sat i on,  t he def endant  al so t ol d t he 

Deput y t hat  he woul d be l y i ng i f  he sai d he had j ust  a coupl e 

beer s.   Deput y Sut her l and asked t he def endant  how l ong he had 

been dr i nki ng t hat  ni ght .   The def endant  r epl i ed t hat  he had 

consumed mor e t han t wo beer s bet ween t he hour s of  4: 00 p. m.  and 

j ust  pr i or  t o bei ng st opped at  2: 40 a. m.    

¶12 The Deput y t est i f i ed t hat  he f or med t he opi ni on t hat  

t he def endant  was t oo i nt oxi cat ed t o oper at e a mot or  vehi c l e 

saf el y.   The Deput y al so t est i f i ed t hat  he f or med t hi s opi ni on 

on t he basi s of  t he excessi ve speed at  whi ch t he def endant  was 

dr i v i ng;  t he f act  t hat  t he def endant  cr ossed t he hi ghway' s 

cent er l i ne whi l e bei ng pur sued;  t he odor  of  i nt oxi cant s on t he 

def endant ' s br eat h;  and t he amount  of  al cohol  t hat  t he def endant  

admi t t ed t o hav i ng consumed.   Deput y Sut her l and pl aced t he 

def endant  under  ar r est  f or  oper at i ng a mot or  vehi c l e whi l e under  

t he i nf l uence of  an i nt oxi cant  and t r anspor t ed t he def endant  t o 

t he Washbur n Count y j ai l . 4 

                                                 
4 Oper at i ng a mot or  vehi c l e whi l e under  t he i nf l uence of  an 

i nt oxi cant  i s pr ohi bi t ed under  Wi s.  St at .  § 346. 63.   Sect i on 
346. 63( 1)  pr ovi des i n r el evant  par t  t hat  " [ n] o per son may dr i ve 
or  oper at e a mot or  vehi c l e whi l e:  .  .  .  ( b)  The per son has a 
pr ohi bi t ed al cohol  concent r at i on. "    
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¶13 The def endant  ur ges t hat  t hi s cour t  r ever se t he 

ci r cui t  cour t ' s  hol di ng of  pr obabl e cause on t he gr ound t hat  t he 

evi dence pr esent ed at  t he r ef usal  hear i ng est abl i shed t hat  t he 

l aw enf or cement  of f i cer  had onl y a r easonabl e suspi c i on t hat  t he 

def endant  oper at ed whi l e i nt oxi cat ed,  whi ch i s not  suf f i c i ent  t o 

j ust i f y an ar r est .  

B 

¶14 The i ssue pr esent ed i s whet her  t he c i r cui t  cour t  er r ed 

i n r ul i ng i n t he r ef usal  hear i ng t hat  t he l aw enf or cement  

of f i cer  had pr obabl e cause t o ar r est  t he def endant  f or  oper at i ng 

a mot or  vehi c l e whi l e under  t he i nf l uence of  an i nt oxi cant .   The 

ci r cui t  cour t  coul d not  r evoke t he def endant ' s oper at i ng 

pr i v i l eges based on t he def endant ' s r ef usal  t o submi t  t o 

chemi cal  t est i ng unl ess t he def endant ' s ar r est  was based on 

pr obabl e cause. 5   

¶15 I n t he cont ext  of  a r ef usal  hear i ng f ol l owi ng an 

ar r est  f or  oper at i ng a mot or  vehi c l e whi l e i nt oxi cat ed,  

" pr obabl e cause"  r ef er s gener al l y t o t hat  quant um of  evi dence 

t hat  woul d l ead a r easonabl e l aw enf or cement  of f i cer  t o bel i eve 

t hat  t he def endant  was oper at i ng a mot or  vehi c l e whi l e under  t he 

                                                 
5 See Wi s.  St at .  § 343. 305( 9) ( a) 5. a.  ( pr ovi di ng t hat  at  a 

r ef usal  hear i ng,  t he cour t  consi der s t he i ssue whet her  t he 
def endant  " was l awf ul l y pl aced under  ar r est  f or  v i ol at i on of  s.  
346. 63( 1)  .  .  . " ) ;  Wi s.  St at .  § 343. 305( 9) ( d)  ( pr ovi di ng t hat  i f  
one or  mor e i ssues consi der ed under  § 343. 305( 9) ( a) 5.  i s  
det er mi ned f avor abl y t o t he def endant ,  " t he cour t  shal l  or der  
t hat  no act i on be t aken on t he oper at i ng pr i v i l ege on account  of  
t he per son' s r ef usal "  t o submi t  t o chemi cal  t est i ng) .    
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i nf l uence of  an i nt oxi cant . 6  The bur den was on t he st at e i n t he 

i nst ant  case t o pr esent  evi dence suf f i c i ent  t o est abl i sh t he 

of f i cer ' s pr obabl e cause t o bel i eve t hat  t he def endant  was 

oper at i ng a mot or  vehi c l e whi l e under  t he i nf l uence of  an 

i nt oxi cant . 7    

¶16 Whet her  pr obabl e cause t o ar r est  exi st s i n a gi ven 

case i s a quest i on of  l aw t hat  t hi s cour t  det er mi nes 

i ndependent l y of  t he c i r cui t  cour t  and cour t  of  appeal s but  

benef i t i ng f r om t hei r  anal yses. 8  

¶17 I n ar gui ng t hat  t he Deput y di d not  have pr obabl e cause 

t o ar r est  hi m f or  oper at i ng a mot or  vehi c l e whi l e under  t he 

i nf l uence of  an i nt oxi cant ,  t he def endant  cont ends t hat  no 

evi dence exi st ed of  s l ur r ed speech,  di f f i cul t y st andi ng,  

bl oodshot  eyes,  or  ot her  i ndi c i a of  i nt oxi cat i on.   The def endant  

r el i es pr i nci pal l y upon t wo deci s i ons of  t hi s cour t  t o suppor t  

hi s posi t i on t hat  t he Deput y di d not  have pr obabl e cause t o 

ar r est  hi m f or  oper at i ng a mot or  vehi c l e whi l e under  t he 

i nf l uence of   an i nt oxi cant :  St at e v.  Sei bel ,  163 Wi s.  2d 164,  

471 N. W. 2d 226 ( 1991) ,  and St at e v.  Swanson,  164 Wi s.  2d 437,  

475 N. W. 2d 148 ( 1991) .   Nei t her  case suppor t s t he def endant .  

                                                 
6 Nor dness,  128 Wi s.  2d at  35.    

7 I d.   

8 St at e v.  Woods,  117 Wi s.  2d 701,  710,  345 N. W. 2d 457 
( 1984)  ( " I f  t he hi st or i cal  f act s ar e undi sput ed,  pr obabl e cause 
f or  an ar r est  i s  a quest i on of  l aw t hat  i s subj ect  t o 
i ndependent  r evi ew on appeal ,  wi t hout  def er ence t o t he t r i al  
cour t ' s  concl usi on. " ) .   
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¶18 I n Sei bel ,  a l aw enf or cement  of f i cer  ar r est ed Sei bel  

f or  homi ci de by negl i gent  use of  a mot or  vehi c l e af t er  Sei bel ' s 

mot or cycl e cr ossed a hi ghway cent er l i ne,  s i deswi ped an oncomi ng 

vehi c l e and caused t he deat h of  t he vehi c l e' s t wo occupant s. 9  

Sei bel  subsequent l y agr eed t o pr ovi de t he of f i cer  wi t h a bl ood 

sampl e f or  pur poses of  a bl ood al cohol  t est . 10  The St at e char ged 

Sei bel  wi t h t wo count s of  homi ci de by i nt oxi cat ed use of  a 

vehi c l e,  al ong wi t h ot her  cr i mes i nvol v i ng oper at i on of  a mot or  

vehi c l e whi l e under  t he i nf l uence of  an i nt oxi cant . 11   

¶19 Sei bel  moved t o suppr ess t he r esul t s of  hi s bl ood 

al cohol  t est  on t he gr ound t hat  pr obabl e cause di d not  exi st  t o 

ar r est  hi m f or  oper at i ng a mot or  vehi c l e whi l e under  t he 

i nf l uence of  an i nt oxi cant  and t hat  t he St at e' s act  of  dr awi ng a 

bl ood sampl e f r om Sei bel  const i t ut ed an unl awf ul  sear ch i n 

v i ol at i on of  t he Four t h Amendment . 12   

¶20 The Sei bel  cour t  di d not  addr ess t he quest i on whet her  

t he St at e had pr obabl e cause t o ar r est  Sei bel  f or  oper at i ng a 

mot or  vehi c l e whi l e under  t he i nf l uence of  an i nt oxi cant . 13  

Rat her ,  i n Sei bel  t he cour t  concl uded t hat  when t he of f i cer  had 

pr obabl e cause t o ar r est  Sei bel  f or  homi ci de caused by negl i gent  

                                                 
9 St at e v.  Sei bel ,  163 Wi s.  2d 164,  167- 69,  471 N. W. 2d 226 

( 1991)  

10 I d.  at  169.    

11 I d.    

12 I d.  at  170.    

13 The St at e di d not  ar gue t hat  such pr obabl e cause exi st ed.    
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oper at i on of  a mot or  vehi c l e, 14 t he St at e need pr ove onl y 

r easonabl e suspi c i on t o bel i eve t hat  t he dr i ver ' s bl ood 

cont ai ned evi dence t o t ake a bl ood sampl e i nci dent  t o t he 

ar r est .    

¶21 The Sei bel  cour t  det er mi ned t hat  t he l aw enf or cement  

of f i cer s had r easonabl e suspi c i on t o bel i eve t hat  Sei bel ' s bl ood 

cont ai ned evi dence of  t he cr i me of  homi ci de by negl i gent  

oper at i on of  a mot or  vehi c l e,  namel y evi dence t hat  Sei bel  had 

i mbi bed an amount  of  al cohol  suf f i c i ent  t o l essen or  i mpai r  hi s 

abi l i t y  t o exer ci se or di nar y car e behi nd t he wheel . 15  The cour t  

i dent i f i ed f our  i ndi c i a of  dr i nki ng t hat  col l ect i vel y 

est abl i shed r easonabl e suspi c i on:  Sei bel ' s unexpl ai ned er r at i c 

dr i v i ng l eadi ng t o a ser i ous acci dent ;  a st r ong odor  of  

i nt oxi cant s emanat i ng f r om Sei bel ' s t r avel i ng compani ons ( who 

had been dr i v i ng t hei r  mot or cycl es wi t h Sei bel  as Sei bel  dr ove 

hi s) ;  one of f i cer ' s bel i ef  t hat  he al so smel l ed an i nt oxi cant  on 

Sei bel ;  and Sei bel ' s bel l i ger ence and l ack of  cont act  wi t h t he 

r eal i t y t hat  he was at  f aul t  f or  t he acci dent  r esul t i ng i n t he 

v i ct i ms'  deat hs. 16 

¶22 Sei bel  i s  not ,  however ,  di sposi t i ve of  t he pr esent  

case.   The Sei bel  cour t  never  consi der ed whet her  t he St at e coul d 

meet  t he pr obabl e cause st andar d f or  an ar r est  f or  dr i v i ng whi l e 

                                                 
14 Sei bel  di d not  di sput e t he ex i st ence of  pr obabl e cause 

f or  hi s ar r est  on t hi s char ge.    

15 Sei bel ,  163 Wi s.  2d at  180.    

16 I d.  at  181- 83.    
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under  t he i nf l uence.   Rat her ,  t he Sei bel  cour t  addr essed onl y 

t he quest i ons whet her  l aw enf or cement  of f i cer s  had pr obabl e 

cause t o ar r est  Sei bel  f or  oper at i ng a mot or  vehi c l e negl i gent l y 

and causi ng a homi ci de,  and whet her  t hey had r easonabl e 

suspi c i on suppor t i ng a bel i ef  t hat  Sei bel ' s bl ood cont ai ned 

evi dence of  t he cr i me of  homi ci de by negl i gent  oper at i on of  a 

mot or  vehi c l e.    

¶23 Mor eover ,  i n t he pr esent  case t he Deput y had knowl edge 

of  s i gni f i cant  i ndi c i a of  i nt oxi cat i on t hat  wer e not  pr esent  i n 

Sei bel .   The def endant  admi t t ed t o t he Deput y t hat  t he def endant  

had consumed al cohol  pr i or  t o dr i v i ng and suppl i ed i nconsi st ent  

and equi vocal  i nf or mat i on r egar di ng t he amount  of  al cohol  t hat  

he had consumed,  f i r st  st at i ng t hat  he had consumed a coupl e of  

beer s and l at er  st at i ng t hat  he woul d be l y i ng i f  he sai d he had 

consumed j ust  a coupl e of  beer s.   The def endant  al so admi t t ed 

t hat  he had been at  a bar  f or  mor e t han t en hour s i mmedi at el y 

pr ecedi ng hi s encount er  wi t h t he Deput y.  

¶24 The def endant  al so r el i es on Swanson,  ar gui ng t hat  

Swanson r equi r es t hat  a f i el d sobr i et y t est  had t o have been 

per f or med i f  t he St at e i s t o est abl i sh pr obabl e cause t o ar r est  

t he def endant  f or  dr i v i ng whi l e oper at i ng under  t he i nf l uence. 17   

¶25 I n Swanson,  l aw enf or cement  of f i cer s obser ved Swanson 

dr i ve hi s aut omobi l e ont o t he s i dewal k i n f r ont  of  a t aver n at  

                                                 
17 The ci r cui t  cour t  gr ant ed t he def endant ' s unopposed 

mot i on t o excl ude t est i mony about  t he f i el d sobr i et y t est  t hat  
was admi ni st er ed i n t he pr esent  case;  t he Deput y had f ai l ed t o 
compl y wi t h a subpoena duces t ecum di r ect i ng hi m t o br i ng hi s 
t r ai ni ng manual s t o t he hear i ng.    
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appr oxi mat el y 2: 00 a. m.  and near l y hi t  at  l east  one pedest r i an. 18  

The of f i cer s appr oached Swanson t o speak t o hi m about  t he 

i nci dent  and det ect ed an odor  of  i nt oxi cant s on Swanson' s 

br eat h,  but  Swanson had no sl ur r ed speech or  di f f i cul t y 

st andi ng.    

¶26 The of f i cer s who conf r ont ed Swanson appar ent l y deci ded 

t o admi ni st er  a f i el d sobr i et y t est  t o Swanson i nsi de t hei r  

squad car  and pr oceeded t o per f or m a pat - down sear ch of  Swanson 

pr i or  t o pl aci ng hi m i n t he vehi c l e.   Thi s sear ch r eveal ed a bag 

of  mar i j uana i n Swanson' s pocket . 19  

¶27 Upon r ecei v i ng a r equest  f or  backup assi st ance at  a 

domest i c di st ur bance,  t he of f i cer s abor t ed t hei r  pl ans t o 

admi ni st er  a f i el d sobr i et y t est .   The of f i cer s pl aced Swanson 

under  ar r est  f or  possessi on of  mar i j uana and put  Swanson i n t he 

back of  t he squad car . 20  Swanson accompani ed t he of f i cer s t o t he 

domest i c di st ur bance cal l  and t hen escaped when l ef t  al one. 21  

Swanson was l at er  appr ehended and char ged wi t h f el ony escape and 

possessi on of  a cont r ol l ed subst ance. 22  The c i r cui t  cour t  

di smi ssed t he cr i mi nal  compl ai nt ,  concl udi ng t hat  t he pat - down 

                                                 
18 St at e v.  Swanson,  164 Wi s.  2d 437,  442,  475 N. W. 2d 148 

( 1991) .    

19 I d.  at  442.    

20 I d.  at  442- 43.    

21 I d.  at  443.    

22 I d.    
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sear ch and ar r est  of  Swanson f or  possessi on of  mar i j uana wer e 

unl awf ul  under  t he Four t h Amendment . 23   

¶28 Thi s cour t  hel d t hat  t he of f i cer s '  pat - down sear ch of  

Swanson coul d not  be j ust i f i ed under  Ter r y v.  Ohi o,  392 U. S.  1 

( 1968) ,  as a pat - down sear ch f or  weapons. 24  The Swanson cour t  

al so hel d t hat  t he pat - down sear ch coul d not  be j ust i f i ed as a 

sear ch i nci dent  t o l awf ul  ar r est ,  because Swanson was not  i n 

f act  under  ar r est  at  t he t i me of  t he sear ch. 25 

¶29 The St at e ar gued i n Swanson t hat  t he of f i cer s  " coul d 

have"  pl aced Swanson under  ar r est  f or  a number  of  of f enses,  

i ncl udi ng oper at i ng a mot or  vehi c l e whi l e under  t he i nf l uence of  

an i nt oxi cant  and r eckl ess endanger i ng saf et y,  and t hat  

t her ef or e t he sear ch was a val i d sear ch i nci dent  t o an ar r est . 26  

The Swanson cour t  r ef used " t o car ve out  an except i on t o 

war r ant l ess sear ches based sol el y on pr obabl e cause wi t h no 

r esul t i ng ar r est . " 27  Because t he St at e f ai l ed t o show t hat  an 

ar r est  f or  anyt hi ng ot her  t han possessi on of  a cont r ol l ed 

subst ance was ever  i mpl i ed,  at t empt ed,  or  accompl i shed,  t he 

cour t  r ef used t o addr ess whet her  pr obabl e cause exi st ed t o 

ar r est  Swanson f or  any of  t he ot her  of f enses. 28   

                                                 
23 I d.    

24 I d.  at  445,  454.    

25 I d.  at  452.  

26 I d.  at  453.  

27 I d.  at  453.  

28 I d.    
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¶30 Never t hel ess,  t he Swanson cour t  addr essed i n a 

f oot not e t he quest i on of  whet her  pr obabl e cause t o ar r est  f or  

any of f ense exi s t ed,  st at i ng t hat  t he of f i cer s " ar guabl y"  l acked 

pr obabl e cause t o ar r est  Swanson f or  oper at i ng a mot or  vehi c l e 

whi l e under  t he i nf l uence of  an i nt oxi cant  or  f or  t he ot her  

of f enses suggest ed by t he St at e. 29  The def endant  embr aces t hi s 

f oot not e i n Swanson,  ar gui ng t hat  i n t he absence of  a f i el d 

sobr i et y t est ,  t he i ndi c i a of  i nt oxi cat i on i n Swanson and i n t he 

pr esent  case suppor t  onl y a r easonabl e suspi c i on t hat  t he per son 

was dr i v i ng whi l e i nt oxi cat ed.  

¶31 The Swanson cour t  not ed t hat  of f i cer s had knowl edge of  

t hr ee i ndi c i a of  cr i mi nal  conduct ——namel y Swanson' s unexpl ai ned 

er r at i c dr i v i ng,  t he odor  of  i nt oxi cant s on Swanson' s br eat h,  

and t he appr oxi mat e t i me of  t he i nci dent  ( about  t he t i me t hat  

bar s c l ose i n Wi sconsi n) ——and concl uded t hat  such i ndi c i a " f or m 

t he basi s f or  a r easonabl e suspi c i on but  shoul d not ,  i n t he 

absence of  a f i el d sobr i et y t est ,  const i t ut e pr obabl e cause t o 

ar r est  someone f or  dr i v i ng whi l e under  t he i nf l uence of  

i nt oxi cant s. " 30  The cour t  expl ai ned t hat  wi t hout  a f i el d 

sobr i et y t est ,  " t he pol i ce of f i cer s coul d not  eval uat e whet her  

t he suspect ' s physi cal  capaci t i es wer e suf f i c i ent l y i mpai r ed by 

t he consumpt i on of  i nt oxi cant s t o war r ant  an ar r est . " 31 

                                                 
29 I d.  at  453 n. 6.  

30 I d.  at  454 n. 6.  

31 I d.  
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¶32 The r el evant  comment s i n t he Swanson f oot not e ar e 

f ol l ows:  

Cl ear l y,  t he of f i cer s her e di d possess a r easonabl e 
suspi c i on t hat  Swanson had commi t t ed a cr i mi nal  act ,  
ei t her  oper at i ng under  t he i nf l uence or  r eckl ess 
endanger ment ,  but  ar guabl y l acked pr obabl e cause t o 
ar r est  Swanson at  t he t i me of  t he sear ch.   The f i r st  
i ndi c i a of  cr i mi nal  conduct  i ncl uded Swanson' s 
unexpl ai ned er r at i c dr i v i ng.   The second i ndi c i a 
i ncl uded t he odor  of  i nt oxi cant s emanat i ng f r om 
Swanson as he spoke.   The t hi r d i ndi c i a i ncl uded t he 
appr oxi mat e t i me of  t he i nci dent ,  whi ch occur r ed at  
about  t he t i me t hat  bar s c l ose i n t he st at e of  
Wi sconsi n.   Taken t oget her ,  t hese i ndi c i a f or m a basi s 
f or  r easonabl e suspi c i on t hat  Swanson was dr i v i ng 
whi l e i nt oxi cat ed.   See St at e v.  Sei bel ,  163 
Wi s.  2d 164,  183,  471 N. W. 2d 226 ( 1991) ,  wher e we hel d 
t hat  s i mi l ar  f act or s add up t o a r easonabl e suspi c i on 
but  not  pr obabl e cause.   

 .  .  .  Unexpl ai ned er r at i c dr i v i ng,  t he odor  of  
al cohol ,  and t he coi nci dent al  t i me of  t he i nci dent  
f or m t he basi s  f or  a r easonabl e suspi c i on but  shoul d 
not ,  i n t he absence of  a f i el d sobr i et y t est ,  
const i t ut e pr obabl e cause t o ar r est  someone f or  
dr i v i ng whi l e under  t he i nf l uence of  i nt oxi cant s .   A 
f i el d sobr i et y t est  coul d be as s i mpl e as a f i nger - t o-
nose or  wal k- a- st r ai ght - l i ne t est .   Wi t hout  such a 
t est ,  t he pol i ce of f i cer s coul d not  eval uat e whet her  
t he suspect ' s physi cal  capaci t i es wer e suf f i c i ent l y 
i mpai r ed by t he consumpt i on of  i nt oxi cant s t o war r ant  
an ar r est . 32 

¶33 Swanson di d not  announce a gener al  r ul e r equi r i ng 

f i el d sobr i et y t est s i n al l  cases as a pr er equi s i t e f or  

est abl i shi ng pr obabl e cause t o ar r est  a dr i ver  f or  oper at i ng a 

mot or  vehi c l e whi l e under  t he i nf l uence of  an i nt oxi cant .  

                                                 
32 I d.  at  453- 54 n. 6.  
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¶34 Fur t her mor e,  t he Swanson cour t ' s  st at ement  per t ai ned 

t o t he c i r cumst ances of  t hat  case. 33   The quest i on of  pr obabl e 

cause must  be assessed on a case- by- case basi s.   Swanson,  l i ke 

Sei bel ,  i s  di st i ngui shabl e f r om t he pr esent  case because t he 

Deput y i n t he i nst ant  case had knowl edge of  s i gni f i cant  i ndi c i a 

of  i nt oxi cat i on t hat  wer e not  pr esent  i n Swanson.   The def endant  

i n t he pr esent  case,  i n cont r ast  t o Swanson,  admi t t ed t hat  he 

had consumed an i ndet er mi nat e number  of  dr i nks ( but  mor e t han 

t wo)  dur i ng a 10- hour  st ay at  a bar  pr i or  t o bei ng pul l ed over .      

¶35 The ci r cumst ances of  t he pr esent  case ar e s i mi l ar  t o 

t hose i n St at e v.  Wi l l e,  185 Wi s.  2d 673,  684,  518 N. W. 2d 325 

( Ct .  App.  1994) ,  i n t hat  al l  c i r cumst ances have t o be 

consi der ed.   I n Wi l l e,  t he cour t  of  appeal s det er mi ned t hat  i n 

t he cont ext  of  a st at ut or y r ef usal  hear i ng,  a l aw enf or cement  

of f i cer  had pr obabl e cause t o ar r est  Wi l l e when t he of f i cer  

smel l ed i nt oxi cant s comi ng f r om Wi l l e;  knew t hat  t wo ot her  

per sons had smel l ed i nt oxi cant s  comi ng f r om Wi l l e;  knew t hat  

Wi l l e had dr i ven hi s aut omobi l e i nt o t he r ear  end of  a car  

par ked on t he shoul der  of  a hi ghway causi ng a ser i ous acci dent ;  

and hear d Wi l l e decl ar e t hat  had " t o qui t  doi ng t hi s. " 34  The 

Wi l l e cour t  of  appeal s expl ai ned t hat  Wi l l e' s decl ar at i on 

                                                 
33 See St at e v.  Wi l l e,  185 Wi s.  2d 673,  684,  518 N. W. 2d 325 

( Ct .  App.  1994)  ( " The Swanson f oot not e does not  mean t hat  under  
al l  c i r cumst ances t he of f i cer  must  f i r st  per f or m a f i el d 
sobr i et y t est ,  bef or e deci di ng whet her  t o ar r est  f or  oper at i ng a 
mot or  vehi c l e whi l e under  t he i nf l uence of  an i nt oxi cant . " ) .  

34 Wi l l e,  185 Wi s.  2d at  683.    
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evi nced a consci ousness of  gui l t  and det er mi ned t hat  t he 

decl ar at i on hel ped t o di st i ngui sh t hat  case f r om Swanson. 35 

¶36 We concl ude t hat  under  t he c i r cumst ances of  t he 

pr esent  case,  t he Deput y ' s knowl edge at  t he t i me of  t he ar r est  

woul d l ead a r easonabl e l aw enf or cement  of f i cer  t o bel i eve t hat  

t he def endant  was oper at i ng a mot or  vehi c l e whi l e under  t he 

i nf l uence of  an i nt oxi cant .   At  t he t i me of  t he ar r est ,  t he 

Deput y knew t hat  t he def endant  had been dr i v i ng wel l  i n excess 

of  t he speed l i mi t  l at e at  ni ght  on a t wo- l ane hi ghway;  t hat  t he 

def endant  del ayed pul l i ng over  af t er  t he deput y act i vat ed hi s 

emer gency l i ght s;  t hat  t he def endant  had t wi ce dr i ven acr oss t he 

cent er l i ne bef or e pul l i ng over ;  t hat  t he def endant  had an odor  

of  al cohol  on hi s br eat h;  t hat  t he def endant  had admi t t ed t o 

consumi ng al cohol  over  a per i od of  mor e t han t en hour s endi ng 

j ust  pr i or  t o hi s encount er  wi t h t he deput y;  and t hat  t he 

def endant  had suppl i ed i nconsi st ent  and equi vocal  i nf or mat i on 

r egar di ng t he amount  of  al cohol  t hat  he had consumed dur i ng t hat  

per i od of  t i me.   The st at e has met  i t s bur den of  pr esent i ng 

evi dence suf f i c i ent  t o est abl i sh t hat  t he Deput y had pr obabl e 

cause t o bel i eve t hat  t he def endant  was oper at i ng a mot or  

vehi c l e whi l e under  t he i nf l uence of  an i nt oxi cant  and had 

pr obabl e cause t o ar r est  hi m f or  t hi s of f ense.  

¶37 For  t he r easons set  f or t h,  we concl ude t hat  t he 

c i r cui t  cour t  di d not  er r  i n concl udi ng t hat  t he st at e pr esent ed 

suf f i c i ent  evi dence at  t he r ef usal  hear i ng t o est abl i sh t he 

                                                 
35 I d.  at  684.  
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of f i cer ' s pr obabl e cause t o bel i eve t hat  t he def endant  was 

oper at i ng a mot or  vehi c l e whi l e under  t he i nf l uence of  an 

i nt oxi cant .    

I I  

¶38 The def endant  ur ges t hat  he di d not  i mpr oper l y r ef use 

t o submi t  t o chemi cal  t est i ng.   He cont ends t hat  hi s r ef usal  was  

not  i mpr oper  because t he Deput y made t wo mi sst at ement s t o t he 

def endant  r egar di ng t he penal t i es t he def endant  woul d i ncur  f or  

r ef usi ng t o submi t  t o a chemi cal  t est .   I n consi der i ng whet her  

t he c i r cui t  cour t  er r ed i n concl udi ng t hat  t he def endant  

i mpr oper l y r ef used t o submi t  t o chemi cal  t est i ng,  we f i r st  st at e 

t he f act s sur r oundi ng t he r ef usal  and t hen consi der  t he st at ut es 

and case l aw.     

A 

¶39 Her e ar e t he f act s.   When Deput y Sut her l and and t he 

def endant  ar r i ved at  t he Washbur n Count y j ai l ,  t he Deput y r ead,  

ver bat i m,  a f or m t o t he def endant  ent i t l ed " I nf or mi ng t he 

Accused. "   The f or m,  pr omul gat ed by t he Wi sconsi n Depar t ment  of  

Tr anspor t at i on,  i ncor por at es t he l anguage i n Wi s.  St at .  

§ 343. 305( 4)  t hat  t he l egi s l at ur e r equi r es a l aw enf or cement  

of f i cer  t o r ead when t he of f i cer  r equest s t hat  a per son submi t  

t o chemi cal  t est i ng.    

¶40 Af t er  r eadi ng t he f or m,  t he Deput y asked t he def endant  

whet her  he woul d submi t  t o an evi dent i ar y t est  of  hi s br eat h. 36  
                                                 

36 Deput y Sut her l and' s post - ar r est  r equest  t hat  t he 
def endant  submi t  t o chemi cal  t est i ng was aut hor i zed under  Wi s.  
St at .  § 343. 305( 3) ( a) .   Sect i on 343. 305( 3) ( a)  pr ovi des i n 
r el evant  par t  as f ol l ows:       
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The def endant  was unsur e whet her  he want ed t o submi t  t o t he t est  

and expr essed concer n r egar di ng t he penal t i es t hat  he mi ght  be 

f aci ng.    

¶41 Accor di ng t o t he Deput y ' s t est i mony,  pr i or  t o 

expoundi ng upon t he penal t i es t hat  t he def endant  mi ght  f ace,  t he 

Deput y i nf or med t he def endant  t hat  he coul d not  gi ve t he 

def endant  l egal  advi ce.   The Deput y t hen t ol d t he def endant  t hat  

i f  t he br eat h t est  r egi st er ed a bl ood al cohol  concent r at i on over  

t he l egal  l i mi t  of  . 08%,  t he def endant ' s oper at i ng pr i v i l eges 

woul d be suspended f or  a per i od of  s i x mont hs.   The Deput y 

f ur t her  t ol d t he def endant  t hat  i f  t he def endant  r ef used t o 

submi t  t o t he t est ,  t he def endant  woul d f ace a one- year  

r evocat i on of  hi s oper at i ng pr i v i l eges.    

                                                                                                                                                             
Upon ar r est  of  a per son f or  v i ol at i on of  s.  346. 63( 1) ,  
( 2m)  or  ( 5)  or  a l ocal  or di nance i n conf or mi t y 
t her ewi t h,  or  f or  a v i ol at i on of  s.  346. 63( 2)  or  ( 6)  
or  940. 25,  .  .  .  a l aw enf or cement  of f i cer  may r equest  
t he per son t o pr ovi de one or  mor e sampl es of  hi s or  
her  br eat h,  bl ood or  ur i ne f or  t he pur pose speci f i ed 
under  sub.  ( 2) .  .  .  .  

Under  t he I mpl i ed Consent  Law,  t he def endant  was deemed t o 
have consent ed t o t he t est  r equest ed by Deput y Sut her l and when 
t he def endant  deci ded t o dr i ve upon a Wi sconsi n hi ghway.   
Wi sconsi n St at .  § 343. 305( 2)  pr ovi des i n r el evant  par t  as 
f ol l ows:  

Any per son who .  .  .  oper at es a mot or  vehi c l e upon t he 
publ i c hi ghways of  t hi s st at e .  .  .  i s  deemed t o have 
gi ven consent  t o one or  mor e t est s of  hi s or  her  
br eat h,  bl ood or  ur i ne,  f or  t he pur poses of  
det er mi ni ng t he pr esence or  quant i t y i n hi s  or  her  
bl ood or  br eat h,  of  al cohol  .  .  .  when r equest ed t o do 
so by a l aw enf or cement  of f i cer  under  sub.  
( 3) ( a)  .  .  .  . "   
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¶42 The Deput y of f er ed conf l i c t i ng t est i mony r egar di ng 

st at ement s he made t o t he def endant  about  t he def endant ' s r i ght  

t o cont est  a r evocat i on of  oper at i ng pr i v i l eges based on t he 

def endant ' s r ef usal  t o submi t  t o chemi cal  t est i ng.   On di r ect  

exami nat i on,  Deput y Sut her l and t est i f i ed t hat  he t ol d t he 

def endant  t hat  t he def endant  woul d have a " t en- day per i od t o 

r equest  admi ni st r at i ve r evi ew"  i f  he r ef used t o submi t  t o 

chemi cal  t est i ng.   On cr oss- exami nat i on,  def ense counsel  asked 

Deput y Sut her l and whet her  t he Deput y r emember ed t el l i ng t he 

def endant  t hat  " i f  he r ef used i t ' s  a 12- mont h r evocat i on but  you 

get  a hear i ng wi t hi n t en days. "   Deput y Sut her l and r epl i ed,  

" Cor r ect . "  

¶43 The i nconsi st ency bet ween Deput y Sut her l and' s t wo 

st at ement s was never  r esol ved. 37  Nei t her  counsel  f or  t he st at e 

nor  counsel  f or  t he def endant  poi nt ed out  t he i nconsi st ency t o 

t he Deput y.   The ci r cui t  cour t  di d not  make a f act ual  f i ndi ng 

r egar di ng whet her  t he Deput y advi sed t he def endant  cor r ect l y 

t hat  he coul d " r equest "  an admi ni st r at i ve hear i ng wi t hi n t en 

days,  or  t ol d t he def endant  i ncor r ect l y t hat  he coul d " get "  a 

hear i ng i n t en days.    

¶44 The def endant  agr eed t o submi t  t o a br eat h t est .   The 

Deput y set  up t he I nt oxi met er  and i nst r uct ed t he def endant  how 

t o use i t .   The Deput y i nst r uct ed t he def endant  t o t ake a deep 

br eat h,  t o get  a good seal  ar ound t he I nt oxi met er ' s mout hpi ece,  

                                                 
37 The quest i oni ng r eveal ed t hat  t he conver sat i on bet ween 

t he Deput y and t he def endant  had been r ecor ded i n some f ashi on,  
but  no r ecor di ng of  t he conver sat i on i s i n t he r ecor d.  
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and t o pr ovi de a l ong,  st eady bl ow i nt o t he machi ne unt i l  t he 

deput y t ol d hi m t o st op.  

¶45 The def endant  made one at t empt  t o submi t  a br eat h 

sampl e usi ng t he I nt oxi met er ,  but  t hi s at t empt  was unsuccessf ul .   

The Deput y expl ai ned at  t he hear i ng t hat  t he def endant  di d not  

have a good seal  ar ound t he mout hpi ece and di d not  bl ow ver y 

har d i nt o t he I nt oxi met er  and t hat  i t  seemed l i ke t he def endant  

was at t empt i ng t o bl ow ar ound,  not  i nt o,  t he I nt oxi met er ' s t ube.    

¶46 The Deput y t est i f i ed t hat  he conf r ont ed t he def endant  

about  t he def endant ' s appar ent  at t empt  t o bl ow ar ound t he 

I nt oxi met er ' s t ube and t hat  he t r i ed t o get  t he def endant  t o 

cor r ect  t he pr obl em.   The def endant  r esponded t hat  he di d not  

t hi nk he shoul d t ake t he br eat h t est .   The Deput y t hen asked t he 

def endant  i f  t hat  was hi s f i nal  deci s i on.   The def endant  r epl i ed 

t hat  i t  was.   The Deput y i nf or med t he def endant  t hat  he woul d 

consi der  t he def endant ' s answer  as a r ef usal  t o submi t  t o t he 

t est .    

¶47 The Deput y pr ov i ded t he def endant  wi t h a not i ce of  

i nt ent  t o r evoke t he def endant ' s oper at i ng pr i v i l ege. 38  The 

                                                 
38 Wi sconsi n St at .  § 343. 305( 9) ( a)  pr ovi des i n r el evant  par t  

t hat  " [ i ] f  a per son r ef uses t o t ake a t est  under  sub.  ( 3) ( a) ,  
t he l aw enf or cement  of f i cer  shal l  i mmedi at el y t ake possessi on of  
t he per son' s l i cense and pr epar e a not i ce of  i nt ent  t o r evoke,  
by cour t  or der  under  sub.  ( 10) ,  t he per son' s oper at i ng 
pr i v i l ege.  .  .  . "  
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def endant  r equest ed a hear i ng ( t he r ef usal  hear i ng)  t o cont est  

r evocat i on of  hi s oper at i ng pr i v i l eges. 39   

¶48 At  t he t i me of  hi s ar r est ,  t he def endant  had a 

Loui s i ana oper at or ' s l i cense.   Def ense counsel  asked Deput y 

Sut her l and on cr oss- exami nat i on whet her  t he Deput y was awar e 

t hat  t he def endant  had a Loui s i ana dr i ver ' s l i cense at  t he t i me 

of  t he ar r est .   Deput y Sut her l and t est i f i ed t hat  he was awar e 

t hat  t he def endant  had a Loui s i ana oper at or ' s l i cense.  

¶49 Def ense counsel  al so asked t he Deput y whet her  he was 

awar e t hat  hi s st at ement  of  penal t i es appl i cabl e t o t he 

def endant  di d not  accur at el y  r epr esent  what  happens t o a 

Loui s i ana dr i ver .   The Deput y r epl i ed t hat  he had no i dea what  

happens i n Loui s i ana.   The Deput y t est i f i ed t hat  hi s st at ement s 

t o t he def endant  per t ai ned t o Wi sconsi n l aw.   

¶50 The ci r cui t  cour t  or der ed t he def endant ' s oper at i ng 

pr i v i l eges r evoked f or  12 mont hs based on t he def endant ' s 

r ef usal  t o submi t  t o chemi cal  t est i ng.  

B 

¶51 A r ef usal  t o submi t  t o a chemi cal  t est  f or  

i nt oxi cat i on cannot  r esul t  i n r evocat i on of  oper at i ng pr i v i l eges 

unl ess t he per son has f i r st  been adequat el y i nf or med of  hi s 

r i ght s under  t he l aw. 40  The def endant  cont ends t hat  t he Deput y 

                                                 
39 Wi sconsi n St at .  § 343. 305( 9) ( a) 4.  ent i t l es t he def endant  

t o " r equest  a hear i ng on t he r evocat i on wi t hi n 10 days by 
mai l i ng or  del i ver i ng a wr i t t en r equest  t o t he cour t  whose 
addr ess i s speci f i ed i n t he not i ce. "  

40 St at e v.  Schi r mang,  210 Wi s.  2d 324,  330,  565 N. W. 2d 225 
( Ct .  App.  1997) .    
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made t wo mi st akes i n i nf or mi ng t he def endant  of  hi s r i ght s.   

Fi r st ,  t he def endant  asser t s t hat  t he Deput y mi st akenl y advi sed 

t he def endant ,  who hel d a Loui s i ana oper at or ' s l i cense,  of  t he 

penal t i es under  Wi sconsi n l aw but  f ai l ed t o advi se t he def endant  

t hat  he mi ght  i ncur  di f f er ent  penal t i es under  Loui s i ana l aw.   

Second,  accor di ng t o t he def endant ,  t he Deput y mi st akenl y t ol d 

t he def endant  t hat  i f  he r ef used t o t ake t he chemi cal  t est  he 

woul d get  a hear i ng wi t hi n t en days.    

¶52 The i nf or mat i on t hat  t he Deput y had t o convey t o t he 

def endant  i s gover ned by Wi s.  St at .  § 343. 305( 4) ,  whi ch set s 

f or t h t he i nf or mat i on t hat  a l aw enf or cement  of f i cer  shal l  r ead 

t o t he per son f r om whom t he t est  sampl e i s r equest ed,  as 

f ol l ows:  

I NFORMATI ON.   At  t he t i me t hat  a chemi cal  t est  
speci men i s r equest ed under  sub.  ( 3)  ( a)  or  ( am) ,  t he 
l aw enf or cement  of f i cer  shal l  r ead t he f ol l owi ng t o 
t he per son f r om whom t he t est  speci men i s r equest ed:  

" You have ei t her  been ar r est ed f or  an of f ense t hat  
i nvol ves dr i v i ng or  oper at i ng a mot or  vehi c l e whi l e 
under  t he i nf l uence of  al cohol  or  dr ugs,  or  bot h,  or  
you ar e suspect ed of  dr i v i ng or  bei ng on dut y  t i me 
wi t h r espect  t o a commer ci al  mot or  vehi c l e af t er  
consumi ng an i nt oxi cat i ng bever age.  

Thi s l aw enf or cement  agency now want s t o t est  one or  
mor e sampl es of  your  br eat h,  bl ood or  ur i ne t o 
det er mi ne t he concent r at i on of  al cohol  or  dr ugs i n 
your  syst em.   I f  any t est  shows mor e al cohol  i n your  
syst em t han t he l aw per mi t s whi l e dr i v i ng,  your  
oper at i ng pr i v i l ege wi l l  be suspended.   I f  you r ef use 
t o t ake any t est  t hat  t hi s  agency r equest s,  your  
oper at i ng pr i v i l ege wi l l  be r evoked and you wi l l  be 
subj ect  t o ot her  penal t i es.   The t est  r esul t s or  t he 
f act  t hat  you r ef used t est i ng can be used agai nst  you 
i n cour t .  
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I f  you t ake al l  t he r equest ed t est s,  you may choose t o 
t ake f ur t her  t est s.   You may t ake t he al t er nat i ve t est  
t hat  t hi s l aw enf or cement  agency pr ovi des f r ee of  
char ge.   You al so may have a t est  conduct ed by a 
qual i f i ed per son of  your  choi ce at  your  expense.   You,  
however ,  wi l l  have t o make your  own ar r angement s f or  
t hat  t est .  

I f  you have a commer ci al  dr i ver  l i cense or  wer e 
oper at i ng a commer ci al  mot or  vehi c l e,  ot her  
consequences may r esul t  f r om posi t i ve t est  r esul t s or  
f r om r ef usi ng t est i ng,  such as bei ng pl aced out  of  
ser vi ce or  di squal i f i ed. "  

¶53 The par t i es and t he ci r cui t  cour t  agr ee,  as do we,  

t hat  t he Deput y compl i ed f ul l y  wi t h Wi s.  St at .  § 343. 305( 4) .   

The Deput y r ead t he r equi r ed s t at ut or y i nf or mat i on ver bat i m t o 

t he def endant .  

¶54 The pr obl em ar i ses i n t he i nst ant  case wi t h r espect  t o 

t he Deput y ' s i mpar t i ng i nf or mat i on t o t he def endant  i n addi t i on 

t o t he i nf or mat i on pr ovi ded t he def endant  under  Wi s.  St at .  

§ 343. 305( 4)  and t he def endant ' s asser t i on t hat  t he addi t i onal  

i nf or mat i on was i n er r or .    

¶55 The i nt er pr et at i on and appl i cat i on of  Wi s.  St at .  

§ 343. 305 t o undi sput ed f act s i s a quest i on of  l aw t hat  t hi s 

cour t  det er mi nes i ndependent l y of  t he c i r cui t  cour t  and cour t  of  

appeal s but  benef i t i ng f r om t hei r  anal yses. 41  We exami ne t he  

case l aw i nt er pr et i ng and appl y i ng Wi s.  St at .  § 343. 305 t o f act  

s i t uat i ons i n whi ch a l aw enf or cement  of f i cer  has gi ven 

addi t i onal  and i ncor r ect  i nf or mat i on t o t he per son f r om whom a 

t est  i s  r equest ed.    

                                                 
41 St at e v.  Rydesk i ,  214 Wi s.  2d 101,  106,  571 N. W. 2d 417 

( Ct .  App.  1997) .    



No.  2006AP3163   

 

24 
 

¶56 The pr i nci pal  case i s Count y of  Ozaukee v.  Quel l e,  198 

Wi s.  2d 269,  542 N. W. 2d 196 ( Ct .  App.  1995) ,  i n whi ch t he cour t  

of  appeal s set  f or t h a t hr ee- pr onged i nqui r y f or  assessi ng t he 

i nf or mat i on pr ocess mandat ed by Wi s.  St at .  § 343. 305( 4) . 42 The 

Quel l e cour t  hel d t hat  a c i r cui t  cour t  must  answer  t he f ol l owi ng 

t hr ee quest i ons i n t he af f i r mat i ve bef or e det er mi ni ng t hat  t he 

i nf or mat i on i mpar t ed by t he l aw enf or cement  of f i cer  i s 

i nadequat e:  

( 1)  Has t he l aw enf or cement  of f i cer  not  met ,  or  
exceeded hi s or  her  dut y under  §§ 343. 305( 4)  .  .  .  t o 
pr ovi de i nf or mat i on t o t he accused dr i ver ;  

( 2)  I s t he l ack or  over suppl y of  i nf or mat i on 
mi sl eadi ng; 43 and 

                                                 
42 Count y of  Ozaukee v.  Quel l e,  198 Wi s.  2d 269,  280,  542 

N. W. 2d 196 ( Ct .  App.  1995) .  

The Quel l e cour t  of  appeal s r el i ed i n par t  on St at e v.  
Sut t on, � 177 Wi s.  2d 709,  503 N. W. 2d 326 ( Ct .  App.  1993) .   Li ke 
Quel l e,  t he Sut t on case i nvol ved a l aw enf or cement  of f i cer  who 
i mpar t ed i nf or mat i on i n addi t i on t o t hat  r equi r ed by Wi s.  St at .  
§ 343. 305( 4)  t o a per son.   The of f i cer  i n Sut t on mi st akenl y 
i nf or med Sut t on t hat  one possi bl e penal t y f or  r ef usi ng t o submi t  
t o chemi cal  t est i ng was a j ai l  sent ence.   Sut t on,  177 Wi s.  2d at  
713- 14.   Sut t on st ands f or  t he pr oposi t i on t hat  an over st at ement  
of  penal t i es suppl i ed i n excess of  t he r equi r ement s of  
§ 343. 305( 4)  i s st i l l  subst ant i al  compl i ance unl ess t he 
over st at ement  has a pr ej udi c i al  ef f ect  on t he dr i ver .   See 
Sut t on,  177 Wi s.  2d at  715.   See al so Quel l e,  198 Wi s.  2d at  279 
( st at i ng t hat  i n Sut t on,  " [ a] l t hough t he pol i ce had mi si nf or med 
t he dr i ver ,  [ t he cour t  of  appeal s]  nonet hel ess hel d t hat  t he 
r evocat i on or der  was val i d because t her e was no pr ej udi c i al  
ef f ect  on t he dr i ver " ) .  

43 " The t er m ' mi sl eadi ng'  i n t he second Quel l e pr ong was 
meant  by [ t he cour t  of  appeal s]  t o be synonymous wi t h t he t er m 
' er r oneous. ' " .   St at e v.  Ludwi gson,  212 Wi s.  2d 871,  875,  569 
N. W. 2d 762 ( Ct .  App.  1997)  ( c i t i ng Count y of  Ozaukee v.  Quel l e,  
198 Wi s.  2d 269,  282,  542 N. W. 2d 196 ( Ct .  App.  1995) ) .  
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( 3)  Has t he f ai l ur e t o pr oper l y i nf or m t he dr i ver  
af f ect ed hi s or  her  abi l i t y  t o make t he choi ce about  
chemi cal  t est i ng?44  

¶57 Appl y i ng t hi s t hr ee- pr ong i nqui r y t o t he f act s bef or e 

i t ,  t he Quel l e cour t  of  appeal s hel d t hat  t he of f i cer  had met  

hi s dut y under  Wi s.  St at .  § 342. 305( 4)  but  had exceeded hi s dut y 

by goi ng beyond t he st at ut or y dut y of  r eadi ng t he i nf or mat i on on 

t he f ace of  t he f or m.   The of f i cer  had advi sed Quel l e t hat  she 

coul d r ef use t o submi t  t o t he t est . 45  The answer  t o t he f i r st -

pr ong of  t he Quel l e i nqui r y was i n t he af f i r mat i ve.   Wi t h r egar d 

t o t he second pr ong,  t he of f i cer ' s advi ce was an accur at e 

st at ement  of  t he l aw.   Thus t he answer  t o t he second- pr ong was 

i n t he negat i ve,  and Quel l e f ai l ed t o sat i sf y t he second pr ong. 46  

Accor di ngl y,  t he cour t  of  appeal s concl uded t hat  t he i nf or mat i on 

suppl i ed t o Quel l e was adequat e.    

¶58 Each par t y r el i es upon a di f f er ent  cour t  of  appeal s '  

deci s i on appl y i ng t he Quel l e t hr ee- pr ong i nqui r y f or  assessi ng 

t he i nf or mat i on pr ocess mandat ed by Wi s.  St at .  § 343. 305( 4) .   

The def endant  r el i es on St at e v.  Schi r mang,  210 Wi s.  2d 324,  565 

N. W. 2d 225 ( Ct .  App.  1997) .   The St at e r el i es on St at e v.  

Ludwi gson,  212 Wi s.  2d 871,  875,  569 N. W. 2d 762 ( Ct .  App.  1997) .  

 ¶59 I n Schi r mang,  upon whi ch t he def endant  r el i es,  a l aw 

enf or cement  of f i cer  r ead Schi r mang an I nf or mi ng t he Accused 

f or m,  st at i ng i n r el evant  par t ,  " I f  you .  .  .  r ef use t o submi t  

                                                 
44 Quel l e,  198 Wi s.  2d at  280.    

45 I d.  at  282.    

46 I d.  at  285- 86.   
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t o chemi cal  t est i ng and you have t wo or  mor e pr i or  suspensi ons,  

r evocat i ons or  convi ct i ons wi t hi n a f i ve year  per i od .  .  .  a 

mot or  vehi c l e owned by you may be equi pped wi t h an i gni t i on 

i nt er l ock devi ce,  i mmobi l i zed or  sei zed and f or f ei t ed. " 47  The 

f or m r ead by t he of f i cer  was out  of  dat e.   As a r esul t ,  t he 

of f i cer  f ai l ed t o compl y wi t h t he r equi r ement s of  Wi s.  St at .  

§ 343. 305( 4) .   At  t he t i me t he of f i cer  r ead t he f or m,  t he 

appl i cabl e penal t i es appl i ed i f  t he dr i ver  " had t wo or  mor e 

pr i or  .  .  .  convi ct i ons [ f or  oper at i ng a mot or  vehi c l e under  t he 

i nf l uence of  an i nt oxi cant ]  wi t hi n t he l ast  t en year s. " 48  At  t he 

r ef usal  hear i ng,  i t  was st i pul at ed t hat  Schi r mang had one 

convi ct i on f or  oper at i ng a mot or  vehi c l e under  t he i nf l uence of  

an i nt oxi cant  wi t hi n t he l ast  f i ve year s and a second convi ct i on 

wi t hi n t he l ast  t en year s. 49 

 ¶60 Appl y i ng t he Quel l e t est ,  t he cour t  of  appeal s  

r ever sed t he ci r cui t  cour t ' s  or der  r evoki ng Schi r mang' s  

oper at i ng pr i v i l eges.    

¶61 Accor di ng t o t he cour t  of  appeal s,  Schi r mang sat i sf i ed 

t he t hr ee pr ongs of  t he Quel l e t est ——t he i nf or mat i on di d not  

sat i sf y Wi s.  St at .  § 343. 305( 4) ,  t he i nf or mat i on was mi sl eadi ng,  

and Schi r mang was pr ej udi ced.   The ar r est i ng of f i cer  r ead t he 

i ncor r ect  Wi s.  St at .  § 343. 305( 4)  i nf or mat i on;  t he of f i cer ' s 

                                                 
47 St at e v.  Schi r mang,  210 Wi s.  2d 324,  327,  565 N. W. 2d 225 

( Ct .  App.  1997)  ( emphasi s added i n Schi r mang) .    

48 I d.  at  328 ( c i t i ng 1993 Wi s.  Act s 315 & 317) .    

49 I d.    
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st at ement  was mi sl eadi ng because i t  under st at ed t he penal t i es 

appl i cabl e t o Schi r mang ( f al sel y suggest i ng t hat  t he ear l i er  of  

Schi r mang' s t wo convi ct i ons woul d not  count  agai nst  Schi r mang) ;  

and t he mi si nf or mat i on af f ect ed Schi r mang' s abi l i t y  t o make a 

r at i onal  choi ce because Schi r mang coul d not  wei gh hi s f act ual  

c i r cumst ances agai nst  t he act ual  st at ut or y cr i t er i a t hat  

af f ect ed hi m. 50 

 ¶62 The ci r cui t  cour t  had r ul ed agai nst  Schi r mang on t he 

gr ound t hat  Schi r mang " was not  pr ej udi ced by t he mi si nf or mat i on 

because he pr esent ed no t est i mony t hat  he woul d have submi t t ed 

t o t est i ng had he been pr oper l y i nf or med. " 51  Ci t i ng St at e v.  

Wi l ke,  152 Wi s.  2d 243,  448 N. W. 2d 13 ( Ct .  App.  1989) ,  t he cour t  

of  appeal s r ej ect ed t he ci r cui t  cour t ' s  anal ysi s of  pr ej udi ce,  

st at i ng t hat  " t her e cannot  be .  .  .  subst ant i al  compl i ance wi t h 

§ 343. 305( 4) ,  St at s. ,  whi ch our  deci s i ons r equi r e,  when,  as 

her e,  t he penal t i es whi ch woul d act ual l y af f ect  t he dr i ver ,  

gi ven hi s dr i v i ng r ecor d,  wer e mi sst at ed. " 52   

                                                 
50 I d.  at  330.  

51 I d.  at  331.    

52 I d.  ( c i t i ng Wi l ke,  152 Wi s.  2d at  251) .  

The cases r equi r e " subst ant i al "  compl i ance wi t h Wi s.  St at .  
§ 343. 305( 4) .   See,  e. g. ,  St at e v.  Muent e,  159 Wi s.  2d 279,  281,  
464 N. W. 2d 230 ( Ct .  App.  1990)  ( compl et e compl i ance wi t h 
§ 343. 305( 4)  not  r equi r ed;  subst ant i al  compl i ance wi l l  suf f i ce) ;  
St at e v.  Wi l ke,  152 Wi s.  2d 243,  250,  448 N. W. 2d 13 ( Ct .  App.  
1989)  ( appl y i ng t he r equi r ement  of  " subst ant i al "  compl i ance) .  
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 ¶63 The Schi r mang cour t  of  appeal s  i nt er pr et ed Wi l ke as 

hol di ng t hat  an of f i cer  necessar i l y  f ai l s  t o subst ant i al l y  

compl y wi t h Wi s.  St at .  § 343. 305( 4)  whenever  t he of f i cer  

mi sst at es penal t i es t hat  woul d act ual l y af f ect  t he dr i ver  gi ven 

t he dr i ver ' s r ecor d.   Schi r mang' s char act er i zat i on of  Wi l ke i s  

not  an accur at e st at ement  of  t he Wi l ke hol di ng.   The Wi l ke case 

i nvol ved a l aw enf or cement  of f i cer ' s f ai l ur e t o gi ve t he 

def endant  one component  of  t he st at ut or i l y  r equi r ed i nf or mat i on 

( r el at i ng t o penal t i es) ,  and t he Wi l ke cour t  of  appeal s r est ed 

i t s deci s i on on t hi s f act . 53  Accor di ng t o Wi l ke,  i f  t he c i r cui t  

cour t  det er mi nes t hat  t he of f i cer  f ai l ed t o i nf or m t he accused 

i n compl i ance wi t h t he st at ut e,  t he c i r cui t  cour t  " ' shal l  or der  

t hat  no act i on be t aken on t he oper at i ng pr i v i l ege on account  of  

t he per son' s r ef usal  t o t ake t he t est  i n quest i on. '  Sec.  

343. 305( 9) ( d) . " 54 The Wi l ke opi ni on says not hi ng about  

                                                                                                                                                             
I n Wi l ke t he cour t  of  appeal s st at ed t hat  " subst ant i al  

compl i ance does r equi r e ' act ual  compl i ance i n r espect  t o t he 
subst ance essent i al  t o ever y r easonabl e obj ect i ve of  t he 
st at ut e. ' "   Wi l ke,  152 Wi s.  2d at  250 ( c i t at i on omi t t ed) .   I n 
Sut t on t he cour t  of  appeal s expl ai ned t hat  " [ t ] he r easonabl e 
obj ect i ve of  sec.  343. 305( 4) ,  St at s. ,  i s  t o r equi r e t he of f i cer  
t o i nf or m t he ar r est ee of  t he possi bl e sanct i ons r esul t i ng f r om 
hi s t aki ng or  r ef usi ng t o t ake t he t est . "   Sut t on,  177 
Wi s.  2d at  714.    

53 Wi l ke,  152 Wi s.  2d at  248.  

54 I d.  
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mi sst at ement s of  penal t i es t hat  woul d act ual l y af f ect  t he 

dr i ver . 55   

 ¶64 The Schi r mang cour t  of  appeal s was cor r ect ,  however ,  

t o r el y upon Wi l ke i n r eachi ng i t s deci s i on.   Schi r mang,  l i ke 

Wi l ke,  i nvol ved a l aw enf or cement  of f i cer ' s f ai l ur e t o gi ve t he 

def endant  t he st at ut or i l y  r equi r ed i nf or mat i on. 56  Thus,  t he 

Wi l ke and Schi r mang cases pr esent  t he same f act  s i t uat i on.   I f  

t he Schi r mang cour t  of  appeal s was t o adher e t o Wi l ke,  t he 

Schi r mang cour t  of  appeal s was r equi r ed t o r ever se t he ci r cui t  

cour t ' s  or der  r evoki ng Schi r mang' s oper at i ng pr i v i l eges.  

Language i n Quel l e ( and any subsequent  cases appl y i ng Quel l e)  

st at i ng t hat  t he Quel l e t hr ee- pr ong i nqui r y,  i ncl udi ng 

pr ej udi ce,  appl i es when a l aw enf or cement  of f i cer  f ai l s  t o 

pr ovi de t he st at ut or i l y  r equi r ed i nf or mat i on i s wi t hdr awn.   The 

                                                 
55 Sut t on,  177 Wi s.  2d at  712,  al so mi schar act er i zed t he 

hol di ng i n Wi l ke.   The Sut t on cour t  of  appeal s i nt er pr et ed Wi l ke 
as hol di ng t hat  " t o obt ai n subst ant i al  compl i ance,  t he of f i cer  
must  not  under st at e t he penal t i es f or  ei t her  r ef usal  t o t ake t he 
t est  or  t aki ng t he t est  and obt ai ni ng an i nappr opr i at e t est  
r esul t . "   Sut t on,  177 Wi s.  2d at  713- 14.   The Wi l ke opi ni on 
i ncl uded no l anguage r ef er r i ng t o under st at ement s of  penal t i es.    

Sut t on' s i ncor r ect  st at ement  of  t he Wi l ke dec i s i on i s not  
t he same i ncor r ect  st at ement  t hat  i s  f ound i n Schi r mang.   The 
Schi r mang cour t  of  appeal s di d not  suggest  t hat  i t  was r el y i ng 
upon Sut t on i n i nt er pr et i ng Wi l ke.     

56 Wi sconsi n St at .  § 343. 305( 4) ( b)  ( 1993- 94)  r equi r ed l aw 
enf or cement  of f i cer s t o pr ovi de t he f ol l owi ng i nf or mat i on when 
r equest i ng a chemi cal  t est  speci men:  " I f  t est i ng i s r ef used,  a 
mot or  vehi c l e owned by t he per son may be i mmobi l i zed,  sei zed and 
f or f ei t ed or  equi pped wi t h an i gni t i on i nt er l ock devi ce i f  t he 
per son has 2 or  mor e pr i or  suspensi ons,  r evocat i ons or  
convi ct i ons wi t hi n a 10- year  per i od t hat  woul d be count ed under  
s.  343. 307 ( 1)  .  .  .  . " �� 
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Wi l ke anal ysi s appl i es when a l aw enf or cement  of f i cer  f ai l s  t o 

pr ovi de t he st at ut or i l y  r equi r ed i nf or mat i on. 57  Accor di ng t o 

Wi l ke,  t he c i r cui t  cour t  det er mi nes whet her  t he of f i cer  f ai l ed 

t o f ur ni sh t he st at ut or i l y  r equi r ed i nf or mat i on,  and i f  i t  so 

det er mi nes,  t he c i r cui t  cour t  or der s t hat  no act i on be t aken on 

t he oper at i ng pr i v i l ege.  

 ¶65 The i nst ant  case i s unl i ke Wi l ke and Schi r mang;   Wi l ke 

and Schi r mang t her ef or e do not  gover n t he i nst ant  case.   I n t he 

i nst ant  case t he Deput y cor r ect l y advi sed t he def endant  of  t he 

i nf or mat i on set  f or t h i n Wi s.  St at .  § 343. 305( 4) .    

 ¶66 We t ur n t o Ludwi gson,  upon whi ch t he st at e r el i es.  

¶67 I n Ludwi gson,  whi ch was publ i shed shor t l y af t er  

Schi r mang ( and whi ch does not  ment i on Schi r mang) ,  t he cour t  of  

appeal s det er mi ned t hat  a l aw enf or cement  of f i cer  had gi ven t he 

i nf or mat i on r equi r ed under  Wi s.  St at .  § 343. 305( 4)  and al so had 

pr ovi ded Ludwi gson wi t h addi t i onal  i nf or mat i on.   The of f i cer  

at t empt ed t o expl ai n t he f or m i n l ayman' s  t er ms,  t el l i ng 

Ludwi gson t hat  t he nor mal  penal t y f or  r ef usi ng t o submi t  t o a 

                                                 
57 I n Quel l e,  t he of f i cer  sat i sf i ed Wi s.  St at .  § 343. 305( 4)  

but  suppl i ed addi t i onal  i nf or mat i on.    

I f  t he Quel l e cour t  of  appeal s '  t hr ee- pr ong i nqui r y wer e 
appl i ed when t he l aw enf or cement  of f i cer  had not  met  hi s or  her  
st at ut or y dut y under  Wi s.  St at .  § 343. 305( 4) ,  Quel l e woul d be 
i nconsi st ent  wi t h St at e v.  Wi l ke,  152 Wi s.  2d 243,  246- 47,  448 
N. W. 2d 13 ( Ct .  App.  1989) .   I n Wi l ke,  a l aw enf or cement  of f i cer  
f ai l ed t o pr ovi de Wi l ke al l  t he i nf or mat i on r equi r ed by 
§ 343. 305( 4) .   The Wi l ke cour t  of  appeal s concl uded t hat  f ai l ur e 
t o advi se a per son of  a component  of  t he penal t i es was not  
subst ant i al  compl i ance and r ever sed t he ci r cui t  cour t ' s  or der  
r evoki ng Wi l ke' s oper at i ng pr i v i l eges wi t hout  di scussi ng 
pr ej udi ce.  
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chemi cal  t est  i s  a one- year  r evocat i on of  dr i v i ng pr i v i l eges. 58  

Because Ludwi gson had a pr i or  convi ct i on f or  oper at i ng a mot or  

vehi c l e whi l e under  t he i nf l uence of  an i nt oxi cant ,  her  penal t y 

f or  r ef usi ng t o submi t  t o a chemi cal  t est  coul d be a r evocat i on 

per i od of  t wo year s. 59  The of f i cer ' s addi t i onal  i nf or mat i on t o 

Ludwi gson under st at i ng t he penal t y t o whi ch Ludwi gson was 

subj ect  f or  r ef usi ng t o submi t  t o t he t est  gi ven Ludwi gson' s 

dr i v i ng r ecor d amount ed t o gi v i ng Ludwi gson i ncor r ect  

i nf or mat i on. 60 

¶68 The Ludwi gson cour t  of  appeal s r ul ed agai nst  

Ludwi gson,  concl udi ng t hat  Ludwi gson had f ai l ed t o pr esent  any 

evi dence t o show t hat  t he er r oneous i nf or mat i on caused her  t o 

r ef use t o submi t  t o chemi cal  t est i ng. 61  The Ludwi gson cour t  of  

appeal s i nt er pr et ed t he t hi r d pr ong of  t he Quel l e t est  t o i mpose 

upon t he per son r ef usi ng t o submi t  t o t he chemi cal  t est  a bur den 

of  pr oduci ng evi dence suf f i c i ent  t o make a pr i ma f aci e showi ng 

                                                 
58 Ludwi gson,  212 Wi s.  2d at  874 & n. 1.  

59 I d.  at  874 n. 1.  

The cour t  of  appeal s al so hel d t hat  a second st at ement  made 
by t he of f i cer  was mi sl eadi ng.   The of f i cer  t ol d Ludwi gson t hat  
i f  she was not  sat i sf i ed wi t h her  i ni t i al  t est ,  she coul d 
r equest  an al t er nat i ve t est  at  her  own expense.   The cour t  of  
appeal s expl ai ned t hat  t hi s st at ement  was mi sl eadi ng because 
under  Wi s.  St at .  § 343. 305( 2)  and ( 5) ,  l aw enf or cement  agenci es 
ar e r equi r ed t o admi ni st er  an al t er nat i ve chemi cal  t est  at  t hei r  
own expense.   Ludwi gson,  212 Wi s.  2d at  874 n. 1.     

60 Under  t he second Quel l e pr ong,  " mi sl eadi ng"  i s synonymous 
wi t h " er r oneous. "   Ludwi gson,  212 Wi s.  2d at  875.  

61 Ludwi gson,  212 Wi s.  2d at  877.    
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of  a causal  connect i on bet ween t he mi sl eadi ng st at ement s and t he 

r ef usal  t o submi t  t o chemi cal  t est i ng. 62  Once t he pr i ma f aci e 

evi dence has been submi t t ed,  t he bur den shi f t s t o t he St at e t o 

pr ove ot her wi se. 63  Ludwi gson had t he ul t i mat e bur den of  pr ovi ng 

by a pr eponder ance of  t he evi dence t hat  t he er r oneous addi t i onal  

i nf or mat i on caused her  t o r ef use t o t ake t he t est .    

¶69 The cour t  of  appeal s det er mi ned t hat  Ludwi gson f ai l ed 

t o car r y even t he bur den of  pr oduci ng evi dence suf f i c i ent  t o 

make a pr i ma f aci e showi ng of  a causal  connect i on bet ween t he 

of f i cer ' s mi sl eadi ng st at ement s and Ludwi gson' s r ef usal  t o 

submi t  t o chemi cal  t est i ng.   Ludwi gson never  pr esent ed any 

evi dence t o show t hat  t he er r oneous i nf or mat i on caused her  t o 

r ef use t o submi t  t o t he t est .   She never  t ook t he st and on her  

own behal f .   She was not  abl e t o poi nt  t o anyt hi ng suppor t i ng a 

f i ndi ng of  causat i on i n her  f avor .   The cour t  of  appeal s 

r ej ect ed Ludwi gson' s ar gument  t hat  t he er r oneous i nf or mat i on 

mi sl ed her  as a mat t er  of  l aw. 64   

¶70 Accor di ng t o t he Ludwi gson cour t  of  appeal s,  when an 

of f i cer  gi ves i nf or mat i on i n addi t i on t o t he i nf or mat i on set  

f or t h i n Wi s.  St at .  § 343. 305( 4)  and when t he addi t i onal  

                                                 
62 I d.  at  876.    

See al so i d.  at  877 ( c i t at i on omi t t ed)  ( " When a par t y f ai l s  
t o pr oduce any cr edi bl e evi dence as t o an el ement  [ of  t he Quel l e 
t est ] ,  t he par t y f ai l s  t o meet  hi s or  her  bur den of  pr oof  as a 
mat t er  of  l aw. " ) .   

63 Ludwi gson,  212 Wi s.  2d at  876.  

64 I d.  
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i nf or mat i on i s er r oneous,  i t  i s  t he def endant ' s bur den t o pr ove 

by a pr eponder ance of  t he evi dence t hat  t he er r oneous addi t i onal  

i nf or mat i on i n f act  caused t he def endant  t o r ef use t o submi t  t o 

chemi cal  t est i ng. 65  

¶71 Ludwi gson i s di st i ngui shabl e f r om bot h Wi l ke and 

Schi r mang on i t s f act s and i s di st i ngui shabl e when t hese t hr ee 

deci s i ons ar e r ead pr oper l y.   Unl i ke Wi l ke and Schi r mang,  t he 

Ludwi gson case di d not  i nvol ve an of f i cer ' s f ai l ur e t o pr ovi de 

t he st at ut or i l y  r equi r ed i nf or mat i on under  Wi s.  St at .  

§ 343. 305( 4) .   Ludwi gson,  l i ke Quel l e and t he i nst ant  case,  

i nvol ved an of f i cer  who met  hi s dut y under  § 343. 305( 4)  and t hen 

gave addi t i onal  i nf or mat i on al l eged t o be er r oneous.   The r ul e 

ar t i cul at ed i n Wi l ke i s not  appl i cabl e t o t he f act s i n Ludwi gson 

or  i n t he i nst ant  case.    

¶72 I n sum,  Wi l ke and Schi r mang ar e cases i n whi ch t he l aw 

enf or cement  of f i cer  f ai l ed t o pr ovi de st at ut or i l y  r equi r ed 

i nf or mat i on t o t he def endant .   I n such cases,  Wi l ke gover ns and 

t he def endant ' s oper at i ng pr i v i l eges may not  be r evoked based on 

an i mpr oper  r ef usal  t o submi t  t o chemi cal  t est i ng.   Quel l e and 

Ludwi gson ar e cases i n whi ch t he l aw enf or cement  of f i cer  

pr ovi ded al l  t he st at ut or i l y  r equi r ed i nf or mat i on but  t hen 

                                                 
65 I d.  at  873.   

See al so i d.  at  876 ( " The t hi r d pr ong of  t he Quel l e t est  
r equi r es a f act - f i ndi ng pr ocess by t he t r i er  of  
f act .  .  .  .  [ T] he t r i al  j udge,  act i ng as t he t r i er  of  f act ,  
assesses t he cr edi bi l i t y  of  t he t wo si des and det er mi nes as a 
mat t er  of  f act  whet her  t he er r oneous ext r a i nf or mat i on caused 
t he def endant  t o r ef use t o t ake t he t est . " ) .    
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pr ovi ded mor e i nf or mat i on i n excess of  hi s dut y under  

§ 343. 305( 4) .   I n such cases,  t he t hr ee- pr ong Quel l e i nqui r y as 

i nt er pr et ed i n Ludwi gson gover ns.  

¶73 The i nst ant  case f al l s wi t hi n t he Ludwi gson f act  

s i t uat i on and r ul e r at her  t han t he Schi r mang and Wi l ke f act  

s i t uat i ons and r ul e.    

¶74 The def endant  cont ends t hat  Schi r mang and Ludwi gson 

cont r adi ct  each ot her .   The def endant  poi nt s  out  t hat  t he 

Schi r mang cour t  of  appeal s r ul ed i n f avor  of  t he dr i ver ,  

st at i ng,  i n r el i ance on Wi l ke,  t hat  t her e cannot  be subst ant i al  

compl i ance wi t h Wi s.  St at .  § 343. 305( 4)  when t he l aw enf or cement  

of f i cer  mi sst at es t he penal t i es t hat  woul d act ual l y af f ect  t he 

dr i ver  gi ven t he dr i ver ' s r ecor d.   The Ludwi gson cour t  of  

appeal s,  however ,  r ul ed agai nst  t he dr i ver ,  even t hough t he 

of f i cer  had under st at ed t he penal t y t hat  woul d act ual l y appl y t o 

t he dr i ver  i f  she r ef used t o submi t  t o t he t est .  

¶75 We agr ee wi t h t he def endant  t hat  l anguage i n t he t wo 

cases i s i nconsi st ent .   As we have pr evi ousl y expl ai ned,  t he 

Schi r mang opi ni on i s i n er r or  i n st at i ng t hat  t her e cannot  be 

subst ant i al  compl i ance wi t h Wi s.  St at .  § 343. 305( 4)  when t he l aw 

enf or cement  of f i cer  mi sst at es t he penal t i es t hat  woul d act ual l y  

af f ect  t he par t i cul ar  dr i ver  i n quest i on gi ven t he dr i ver ' s 

r ecor d.   Thi s l anguage i n Schi r mang mi schar act er i zes t he cour t  

of  appeal s '  ear l i er  deci s i on i n Wi l ke.   Pr oper l y r ead,  Wi l ke 

st ands f or  t he pr oposi t i on t hat  t her e cannot  be subst ant i al  

compl i ance wi t h § 343. 305( 4)  when t he l aw enf or cement  of f i cer  

f ai l s  t o gi ve t he def endant  t he st at ut or i l y  r equi r ed i nf or mat i on 
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about  penal t i es.   Upon acknowl edgi ng t he er r oneous st at ement  i n 

Schi r mang,  we concl ude t hat  Schi r mang and Ludwi gson can be 

r econci l ed.  

¶76 We now appl y Quel l e and Ludwi gson t o t he pr esent  case.    

¶77 Wi t h r egar d t o t he f i r st  pr ong of  t he Quel l e i nqui r y,  

we agr ee wi t h t he c i r cui t  cour t ,  t he st at e,  and t he def endant  

t hat  t he Deput y gave t he def endant  t he i nf or mat i on r equi r ed by 

Wi s.  St at .  § 343. 305( 4) .   Deput y Sut her l and r ead t he Depar t ment  

of  Tr anspor t at i on' s I nf or mi ng t he Accused f or m ver bat i m t o t he 

def endant .   Thi s f or m accur at el y st at es t he i nf or mat i on t hat  

Wi s.  St at .  § 343. 305( 4)  r equi r ed Deput y Sut her l and t o r ead t o 

t he def endant .  The pr esent  case t her ef or e i s not  a 

Wi l ke/ Schi r mang case.    

¶78 We al so agr ee wi t h t he c i r cui t  cour t ,  t he st at e,  and 

t he def endant  t hat  t he Deput y gave t he def endant  mor e 

i nf or mat i on t han r equi r ed by Wi s.  St at .  § 343. 305( 4) .   Af t er  

di schar gi ng hi s dut y under  § 343. 305( 4)  by r eadi ng t he 

Depar t ment  of  Tr anspor t at i on' s I nf or mi ng t he Accused f or m 

ver bat i m t o t he def endant ,  Deput y Sut her l and went  on t o pr ovi de 

addi t i onal  i nf or mat i on t o t he def endant .   The pr esent  case i s 

t her ef or e gover ned by Ludwi gson.   The f i r st  pr ong of  t he t hr ee-

pr ong Quel l e i nqui r y i s answer ed i n t he af f i r mat i ve.    

¶79 Wi t h r egar d t o t he second pr ong of  t he Quel l e i nqui r y,  

t he def endant  cont ends t hat  t he addi t i onal  i nf or mat i on t hat  t he 

Deput y f ur ni shed t he def endant  was mi sl eadi ng,  t hat  i s ,  

er r oneous,  i n t wo r espect s.  
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¶80 The def endant  f i r st  ar gues t hat  Deput y Sut her l and gave 

t he def endant  er r oneous i nf or mat i on when t he Deput y st at ed t hat  

t he def endant ' s oper at i ng pr i v i l eges woul d be suspended f or  s i x 

mont hs i f  t he def endant  f ai l ed a br eat h t est  and t hat  t he 

def endant ' s oper at i ng pr i v i l eges woul d be r evoked f or  one year  

i f  t he def endant  r ef used t o submi t  t o t he t est .   The def endant  

asser t s t hat  such i nf or mat i on " was cl ear l y a mi sst at ement  of  t he 

penal t i es t hat  woul d act ual l y bef al l "  t he def endant ,  because 

Loui s i ana l aw appl i cabl e t o a Loui s i ana r esi dent  l i ke t he 

def endant  " pr ovi des f or  ei t her  an admi ni st r at i ve suspensi on of  

90 days i f  a chemi cal  t est  r esul t  shows a pr ohi bi t ed al cohol  

concent r at i on,  or  a r evocat i on of  180 days upon a r ef usal . " 66  

The def endant  ar gues t hat  t he i nf or mat i on r egar di ng suspensi on 

or  r evocat i on of  Wi sconsi n oper at i ng pr i v i l eges was " whol l y 

i nappl i cabl e t o [ t he def endant ] , "  i nasmuch as t he def endant  had 

a Loui s i ana dr i ver ' s l i cense. 67   

¶81 We di sagr ee wi t h t he def endant  t hat  t he Deput y ' s 

st at ement  of  t he appl i cabl e penal t i es was er r oneous.   The Deput y 

accur at el y st at ed t he Wi sconsi n l aw.   Regar dl ess of  whet her  t he 

Deput y accur at el y st at ed t he l aw of  Loui s i ana,  nei t her  t he 

deput y nor  t he def endant  bel i eved t hat  t he Deput y was st at i ng 

t he l aw of  Loui s i ana.  

¶82 Of f i cer s i mpar t  i nf or mat i on about  Wi sconsi n l aw and 

cannot  be r equi r ed t o deci de whet her  anot her  st at e' s l aw mi ght  

                                                 
66 Br i ef  and Appendi x of  Def endant - Appel l ant  at  17.    

67 I d.  at  18.   
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gover n or  t o expl ai n t hat  ot her  st at e' s l aw.   I mpar t i ng 

i nf or mat i on about  Wi sconsi n l aw i s al l  t hat  can be expect ed or  

r equi r ed of  Wi sconsi n l aw enf or cement  of f i cer s.   The def endant ' s  

ar gument  about  Loui s i ana l aw i s unconvi nci ng.    

¶83 The def endant  al so cont ends t hat  t he Deput y pr ovi ded 

t he def endant  wi t h er r oneous i nf or mat i on when t he Deput y 

al l egedl y st at ed t hat  i f  t he def endant  r ef used t o submi t  t o 

chemi cal  t est i ng,  t he def endant  woul d be ent i t l ed t o a hear i ng 

wi t hi n t en days.   As t he def endant  poi nt s out ,  t he def endant  was 

ent i t l ed t o r equest  a r ef usal  hear i ng wi t hi n t en days;  he was 

not  ent i t l ed t o have such a hear i ng wi t hi n t en days. 68   

¶84 The r ecor d does not  concl usi vel y show what  t he Deput y 

t ol d t he def endant  about  t he hear i ng.   For  pur poses of  t he 

pr esent  appeal ,  we assume ( as t he def endant  cont ends)  t hat  t he 

Deput y i ncor r ect l y t ol d t he def endant  t hat  he woul d be ent i t l ed 

t o a r ef usal  hear i ng wi t hi n t en days.   

¶85 The sol e quest i on r emai ni ng i s whet her  t he al l eged 

er r oneous i nf or mat i on suppl i ed by Deput y Sut her l and i n f act  

cont r i but ed t o t he def endant ' s deci s i on t o r ef use chemi cal  

t est i ng.   The ci r cui t  cour t  i n t he pr esent  case di d not  

det er mi ne whet her  t he al l eged er r oneous i nf or mat i on pr ovi ded by 

Deput y Sut her l and cont r i but ed t o t he def endant ' s deci s i on t o 

r ef use t o t ake t he t est .  

¶86 The absence of  a f i ndi ng about  what  t he Deput y t ol d 

t he def endant  and whet her  any mi sst at ement  cont r i but ed t o t he 

                                                 
68 See Wi s.  St at .  § 343. 305( 9) ( am) 4.      
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def endant ' s r ef usal  t o t ake t he t est  does not  i mpai r  our  abi l i t y  

t o r esol ve t he pr esent  case.   The def endant  f ai l ed t o make a 

pr i ma f aci e showi ng,  as r equi r ed by t he Ludwi gson case,  t hat  t he 

Deput y ' s er r oneous st at ement  about  a hear i ng cont r i but ed t o t he 

def endant ' s r ef usal  t o submi t  t o chemi cal  t est i ng.   Nor  does t he 

Deput y ' s t est i mony suggest  t hat  t he def endant  car ed about  t he 

t i mi ng of  t he r ef usal  hear i ng.   The Deput y ' s t est i mony i nst ead 

shows t hat  t he def endant  i ni t i al l y  deci ded t o submi t  t o chemi cal  

t est i ng af t er  hi s di scussi on wi t h t he Deput y and t hen changed 

hi s mi nd,  appar ent l y because he was unwi l l i ng t o f ol l ow t he 

pr oper  pr ocedur e f or  submi t t i ng a br eat h sampl e.   Even assumi ng 

t hat  t he def endant  has sat i sf i ed t he f i r st  t wo pr ongs of  t he 

Quel l e i nqui r y,  he has not  sat i sf i ed t he t hi r d pr ong.     

¶87 For  t he r easons set  f or t h,  we concl ude t hat  t he 

def endant  i mpr oper l y r ef used t o submi t  t o chemi cal  t est i ng under  

t he I mpl i ed Consent  Law.  

*  *  *  *  

¶88 The ci r cui t  cour t  di d not  er r  i n concl udi ng t hat  t he 

st at e pr esent ed suf f i c i ent  evi dence at  t he r ef usal  hear i ng t o 

est abl i sh t he of f i cer ' s pr obabl e cause t o bel i eve t hat  t he 

def endant  was oper at i ng a mot or  vehi c l e whi l e under  t he 

i nf l uence of  an i nt oxi cant .   The ci r cui t  cour t  di d not  er r  i n 

hol di ng t hat  t he def endant  i mpr oper l y r ef used t o submi t  t o 

chemi cal  t est i ng under  t he I mpl i ed Consent  Law.    

¶89 Accor di ngl y,  we af f i r m t he deci s i on of  t he cour t  of  

appeal s af f i r mi ng t he ci r cui t  cour t ' s  or der  r evoki ng t he 

def endant ' s oper at i ng pr i v i l eges.    
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By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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