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REVI EW of a decision of the Court of Appeals. Affirned.

11 SH RLEY S. ABRAHAMSQON, C. J. The defendant, Eric D.
Smth, seeks review of an unpublished decision of the court of
appeals affirmng an order of the Grcuit Court for Wshburn
County, Eugene D. Harrington, Judge.! At a statutory refusal

hearing, the circuit court revoked the defendant's operating

! Washburn County v. Smith, No. 2006AP3163, unpublished slip
op. (Ws. C. App. May 8, 2007).
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privileges for refusing to submt to a test to determine the
presence or quantity of alcohol. The circuit court determ ned
that the defendant inproperly refused to submt to chem cal
testing under Wsconsin's Inplied Consent Law, Ws. Stat.
§ 343.305 (2003-04).2 The circuit court ordered the defendant's
operating privileges revoked for twelve nonths. The charge of
operating a mnotor vehicle while wunder the influence of an
i nt oxi cant remai ns pendi ng.

12 The issues at a statutory refusal hearing are limted
to, inter alia, whether the officer had probable cause to
believe that the person was driving or operating a notor vehicle
while under the influence and whether the officer conplied with
Ws. Stat. § 343.305(4) governing the information the officer
shall read to the person from whom the test specinen is

request ed. 3

2 All subsequent references to the Wsconsin Statutes are to
t he 2003-04 version unless otherw se indicat ed.

3 Ws. Stat. § 343.305(9)(a)5. See also State v. Nordness

128 Ws. 2d 15, 28, 381 N W2d 300 (1986) (holding that the
issues at a statutory refusal hearing are limted to whether the
officer had probable cause to believe that the person was
driving under the influence of alcohol; whether the officer
conplied with the informational provisions of the Inplied
Consent Law, whether the person refused to permt the test; and
whet her the refusal to submt to the test was due to a physica
inability).

If any issue is determned favorably to the person, the
circuit court shall order that no action be taken on the
operating privilege on account of the person's refusal to take
the test in question. Ws. Stat. § 343.305(9)(d).
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13 Two issues are presented on review of the decision of
the court of appeals affirmng the circuit court's order
revoki ng the defendant's operating privileges during the refusa
heari ng:

| . Did the circuit court err in determning in the refusa
hearing that the law enforcenent officer had probable
cause to arrest the defendant for operating a notor
vehi cl e while under the influence of an intoxicant?

1. Ddthe circuit court err in determning in the refusa
hearing that the defendant inproperly refused to submt
to chem cal testing?

14 This court is reviewwng the rulings of the circuit
court at the refusal hearing.

15 W affirm the decision of the court of appeals
affirmng the circuit court's order revoking the defendant's
operating privileges. The circuit court did not err in
concluding that the state presented sufficient evidence at the
refusal hearing to establish the officer's probable cause to
believe that the defendant was operating a notor vehicle while
under the influence of an intoxicant. The circuit court did not
err in holding that the defendant inproperly refused to submt
to chem cal testing.

16 We shall state the facts relevant to each issue in
di scussi ng that issue.

I

17 The defendant urges that the evidence presented at the

refusal hearing established that the | aw enforcenent officer had

3
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only a reasonabl e suspicion that the defendant operated a notor
vehicle while under the influence of an intoxicant. |In deciding
whether the circuit court erred in determining in the refusal
hearing that Deputy Sutherland had probable cause to arrest the
defendant for operating a notor vehicle while wunder the
i nfluence of an intoxicant, we first state the facts surroundi ng
the arrest and then answer the question of probable cause.
A

18 Here are the facts. At approximately 2:40 a.m on
July 23, 2006, Deputy Shawn Sutherland of the Washburn County
Sheriff's Department observed the defendant's vehicle traveling
on a two-lane highway at a rate of speed that appeared to be
wel | above the posted speed limt of 55 mles per hour. The
Deputy's stationary radar indicated that the defendant's vehicle
was traveling at 76 mles per hour, 21 mles per hour in excess
of the posted speed limt.

19 The Deputy activated his energency lights and foll owed
t he defendant. VWhile in pursuit, the Deputy observed that the
def endant seened to have "a delayed response” in pulling over.
Deputy Sutherland estinmated that the defendant continued to
travel down a curved portion of the highway for approximtely
three-tenths of a mle after the officer activated his energency
l'ights. The Deputy al so observed the defendant's vehicle cross
the highway's double-yellow centerline twice before the
def endant pul | ed over.

10 Once the defendant pulled over, the Deputy approached
the driver's side of the vehicle and initiated conversation with

4
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t he defendant. The Deputy detected the odor of alcohol on the
defendant's breath and asked the defendant how nmuch he had been
drinking that night. The defendant responded that he had
consuned "a couple of beers” at Gandnma Link's Restaurant and
Bar .

11 Later in the conversation, the defendant also told the
Deputy that he would be lying if he said he had just a couple
beers. Deputy Sutherland asked the defendant how |ong he had
been drinking that night. The defendant replied that he had
consuned nore than two beers between the hours of 4:00 p.m and
just prior to being stopped at 2:40 a.m

12 The Deputy testified that he fornmed the opinion that
the defendant was too intoxicated to operate a notor vehicle
safely. The Deputy also testified that he formed this opinion
on the basis of the excessive speed at which the defendant was
driving; the fact that the defendant crossed the highway's
centerline while being pursued; the odor of intoxicants on the
defendant's breath; and the anmpbunt of al cohol that the defendant
admtted to having consuned. Deputy Sutherland placed the
def endant under arrest for operating a notor vehicle while under
the influence of an intoxicant and transported the defendant to

t he Washburn County jail.*

4 perating a notor vehicle while under the influence of an
intoxicant is prohibited under Ws. Stat. 8§ 346.63. Section
346.63(1) provides in relevant part that "[n]o person may drive
or operate a notor vehicle while: . . . (b) The person has a
prohi bited al cohol concentration.™
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13 The defendant wurges that this court reverse the
circuit court's holding of probable cause on the ground that the
evidence presented at the refusal hearing established that the
| aw enforcenent officer had only a reasonable suspicion that the
def endant operated while intoxicated, which is not sufficient to
justify an arrest.

B

14 The issue presented is whether the circuit court erred
in ruling in the refusal hearing that the |aw enforcenent
of ficer had probable cause to arrest the defendant for operating
a notor vehicle while under the influence of an intoxicant. The
circuit court <could not revoke the defendant's operating
privileges based on the defendant's refusal to submt to
chemcal testing unless the defendant's arrest was based on
probabl e cause.”®

115 In the context of a refusal hearing followng an
arrest for operating a notor vehicle while intoxicated
"probabl e cause" refers generally to that quantum of evidence
that would |l ead a reasonable |aw enforcenent officer to believe

that the defendant was operating a notor vehicle while under the

> See Ws. Stat. § 343.305(9)(a)5.a. (providing that at a
refusal hearing, the court considers the issue whether the
defendant "was lawfully placed under arrest for violation of s.

346.63(1) . . ."); Ws. Stat. 8§ 343.305(9)(d) (providing that if
one or nore issues considered wunder 8§ 343.305(9)(a)5. 1is
determ ned favorably to the defendant, "the court shall order

that no action be taken on the operating privilege on account of
the person's refusal” to submit to chem cal testing).
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influence of an intoxicant.® The burden was on the state in the
instant case to present evidence sufficient to establish the
officer's probable cause to believe that the defendant was
operating a notor vehicle while wunder the influence of an
i ntoxi cant.’

116 Wether probable cause to arrest exists in a given
case is a question of law that this court determ nes
i ndependently of the circuit court and court of appeals but
benefiting fromtheir anal yses.®

117 In arguing that the Deputy did not have probable cause
to arrest him for operating a notor vehicle while under the
influence of an intoxicant, the defendant contends that no
evidence existed of slurred speech, difficulty standing,
bl oodshot eyes, or other indicia of intoxication. The defendant
relies principally upon two decisions of this court to support
his position that the Deputy did not have probable cause to
arrest him for operating a notor vehicle while wunder the

i nfl uence of an intoxicant: State v. Seibel, 163 Ws. 2d 164,

471 N.W2d 226 (1991), and State v. Swanson, 164 Ws. 2d 437,

475 N.W2d 148 (1991). Neither case supports the defendant.

6 Nordness, 128 Ws. 2d at 35.
7 1d.

8 State v. Wods, 117 Ws. 2d 701, 710, 345 N W2d 457
(1984) ("If the historical facts are undi sputed, probable cause
for an arrest is a question of law that 1is subject to
i ndependent review on appeal, wthout deference to the trial
court's conclusion.").
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118 In Seibel, a law enforcenent officer arrested Seibel
for homcide by negligent use of a notor vehicle after Seibel's
nmotorcycle crossed a highway centerline, sideswi ped an oncom ng
vehicle and caused the death of the vehicle's two occupants.®
Sei bel subsequently agreed to provide the officer with a blood
sanpl e for purposes of a blood al cohol test.!® The State charged
Seibel with two counts of homcide by intoxicated use of a
vehicle, along with other crines involving operation of a notor
vehicl e while under the influence of an intoxicant.

119 Seibel noved to suppress the results of his blood
al cohol test on the ground that probable cause did not exist to
arrest him for operating a notor vehicle while wunder the
i nfluence of an intoxicant and that the State's act of drawing a
bl ood sanmple from Seibel <constituted an unlawful search in
violation of the Fourth Anendnent . !

20 The Sei bel court did not address the question whether
the State had probable cause to arrest Seibel for operating a
motor vehicle while under the influence of an intoxicant.?

Rather, in Seibel the court concluded that when the officer had

probabl e cause to arrest Seibel for hom cide caused by negligent

9 State v. Seibel, 163 Ws. 2d 164, 167-69, 471 N W2d 226
(1991)

0 1d. at 169.
1 d.
2 1d. at 170.

13 The State did not argue that such probabl e cause exi sted.
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operation of a notor vehicle, the State need prove only
reasonable suspicion to believe that the driver's blood
contained evidence to take a blood sanple incident to the
arrest.

121 The Seibel court determned that the |aw enforcenent
of ficers had reasonable suspicion to believe that Seibel's bl ood
contained evidence of the crinme of homcide by negligent
operation of a nmotor vehicle, nanely evidence that Seibel had
i mbi bed an amount of al cohol sufficient to lessen or inpair his
ability to exercise ordinary care behind the wheel.®™ The court
identified four i ndicia of drinki ng t hat collectively
established reasonable suspicion: Seibel's unexplained erratic
driving leading to a serious accident; a strong odor of
intoxicants emanating from Seibel's traveling conpanions (who
had been driving their notorcycles with Seibel as Seibel drove
his); one officer's belief that he also snelled an intoxicant on
Sei bel; and Seibel's belligerence and |ack of contact with the
reality that he was at fault for the accident resulting in the
victims' deaths.!®

22 Seibel is not, however, dispositive of the present
case. The Sei bel court never considered whether the State could

nmeet the probable cause standard for an arrest for driving while

14 Seibel did not dispute the existence of probable cause
for his arrest on this charge.

15 Sejbel, 163 Ws. 2d at 180.

6 1d. at 181-83.
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under the influence. Rat her, the Seibel court addressed only
the questions whether |aw enforcenent officers had probable
cause to arrest Seibel for operating a notor vehicle negligently
and causing a homcide, and whether they had reasonable
suspicion supporting a belief that Seibel's blood contained
evidence of the crinme of homcide by negligent operation of a
not or vehi cl e.

23 Moreover, in the present case the Deputy had know edge
of significant indicia of intoxication that were not present in
Sei bel. The defendant admitted to the Deputy that the defendant
had consuned al cohol prior to driving and supplied inconsistent
and equivocal information regarding the anmount of alcohol that
he had consuned, first stating that he had consuned a couple of
beers and later stating that he would be lying if he said he had
consuned just a couple of beers. The defendant also admtted
that he had been at a bar for nore than ten hours imrediately
precedi ng his encounter with the Deputy.

24 The defendant also relies on Swanson, arguing that
Swanson requires that a field sobriety test had to have been
performed if the State is to establish probable cause to arrest
t he defendant for driving while operating under the influence.?’

125 In Swanson, |aw enforcenent officers observed Swanson

drive his automobile onto the sidewalk in front of a tavern at

" The ~circuit court granted the defendant's unopposed
notion to exclude testinmony about the field sobriety test that
was administered in the present case; the Deputy had failed to
conply with a subpoena duces tecum directing him to bring his
trai ning manuals to the hearing.

10
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approximately 2:00 a.m and nearly hit at |east one pedestrian.?®
The officers approached Swanson to speak to him about the
incident and detected an odor of intoxicants on Swanson's
breath, but Swanson had no slurred speech or difficulty
st andi ng.

26 The officers who confronted Swanson apparently deci ded
to admnister a field sobriety test to Swanson inside their
squad car and proceeded to perform a pat-down search of Swanson
prior to placing himin the vehicle. This search revealed a bag
of marijuana in Swanson's pocket . ®

127 Upon receiving a request for backup assistance at a
donmestic disturbance, the officers aborted their plans to
admnister a field sobriety test. The officers placed Swanson
under arrest for possession of marijuana and put Swanson in the

back of the squad car.?

Swanson acconpanied the officers to the
donestic disturbance call and then escaped when left alone.?
Swanson was | ater apprehended and charged with fel ony escape and
possession of a controlled substance.?? The circuit court

di sm ssed the crimnal conplaint, concluding that the pat-down

8 state v. Swanson, 164 Ws. 2d 437, 442, 475 N W2d 148
(1991) .

¥ 1d. at 442.

20

e

at 442-43.

21 at 443.

22

11
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search and arrest of Swanson for possession of marijuana were
unl awf ul under the Fourth Amendment. 2
28 This court held that the officers' pat-down search of

Swanson could not be justified under Terry v. Chio, 392 US 1

(1968), as a pat-down search for weapons.?* The Swanson court
al so held that the pat-down search could not be justified as a
search incident to lawful arrest, because Swanson was not in
fact under arrest at the time of the search.?

129 The State argued in Swanson that the officers "could
have" placed Swanson under arrest for a nunber of offenses,
i ncludi ng operating a notor vehicle while under the influence of
an intoxicant and reckless endangering safety, and that

therefore the search was a valid search incident to an arrest. ?®

The Swanson court refused to carve out an exception to
warrantl ess searches based solely on probable cause with no
resulting arrest."?” Because the State failed to show that an
arrest for anything other than possession of a controlled
substance was ever inplied, attenpted, or acconplished, the
court refused to address whether probable cause existed to

arrest Swanson for any of the other offenses. ?®

2 1 d.

24 1 d. at 445, 454,
2 1d. at 452.

% 1d. at 453.

27 1d. at 453.

28 | d

12
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130 Neverthel ess, the Swanson court addressed in a
footnote the question of whether probable cause to arrest for
any offense existed, stating that the officers "arguably" |acked
probabl e cause to arrest Swanson for operating a notor vehicle
while wunder the influence of an intoxicant or for the other
of fenses suggested by the State.?® The defendant enbraces this
footnote in Swanson, arguing that in the absence of a field
sobriety test, the indicia of intoxication in Swanson and in the
present case support only a reasonabl e suspicion that the person
was driving while intoxicated.

131 The Swanson court noted that officers had know edge of
three indicia of crimnal conduct—nanely Swanson's unexpl ai ned
erratic driving, the odor of intoxicants on Swanson's breath,
and the approximate tine of the incident (about the tinme that
bars close in Wsconsin)—and concluded that such indicia "form
the basis for a reasonable suspicion but should not, in the
absence of a field sobriety test, constitute probable cause to
arrest sonmeone for driving while wunder the influence of
i ntoxi cants. "3 The court explained that wthout a field
sobriety test, "the police officers could not evaluate whether
the suspect's physical capacities were sufficiently inpaired by

t he consunption of intoxicants to warrant an arrest."3!

29 |'d. at 453 n.6.
0 |'d. at 454 n.6.

31 d.

13



No. 2006AP3163

132 The relevant comments in the Swanson footnote

foll ows:

Clearly, the officers here did possess a reasonable
suspicion that Swanson had commtted a crimnal act,
either operating wunder the influence or reckless
endangernent, but arguably |acked probable cause to
arrest Swanson at the time of the search. The first
indicia of crim nal conduct i ncluded Swanson's
unexpl ai ned erratic driving. The second indicia

included the odor of intoxicants emanating from

Swanson as he spoke. The third indicia included the
approximate tinme of the incident, which occurred at
about the tinme that bars close in the state of
W sconsin. Taken together, these indicia form a basis
for reasonable suspicion that Swanson was driving
whil e intoxicated. See State . Sei bel , 163
Ws. 2d 164, 183, 471 N.W2d 226 (1991), where we held
that simlar factors add up to a reasonabl e suspicion
but not probabl e cause.

Unexpl ained erratic driving, the odor of

al cohol, and the coincidental tinme of the incident
form the basis for a reasonable suspicion but should
not, in the absence of a field sobriety test,
constitute probable <cause to arrest soneone for
driving while under the influence of intoxicants. A
field sobriety test could be as sinple as a finger-to-
nose or walk-a-straight-line test. Wthout such a

test, the police officers could not evaluate whether
the suspect's physical capacities were sufficiently
impaired by the consunption of intoxicants to warrant
an arrest. %

are

133 Swanson did not announce a general rule requiring

field sobriety tests in all cases as a prerequisite

for

establishing probable cause to arrest a driver for operating a

mot or vehicle while under the influence of an intoxicant.

32 1d. at 453-54 n.6.

14
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134 Furthernore, the Swanson court's statenent pertained
to the circumstances of that case.* The question of probable
cause nust be assessed on a case-by-case basis. Swanson, |ike
Seibel, is distinguishable from the present case because the
Deputy in the instant case had know edge of significant indicia
of intoxication that were not present in Swanson. The defendant
in the present case, in contrast to Swanson, admtted that he
had consuned an indeterm nate nunber of drinks (but nore than
two) during a 10-hour stay at a bar prior to being pulled over.

135 The circunstances of the present case are simlar to

those in State v. WlIlle, 185 Ws. 2d 673, 684, 518 N WwW2d 325

(. App. 1994), in that all ~circunstances have to be
consi der ed. In Wlle, the court of appeals determned that in
the context of a statutory refusal hearing, a |aw enforcenent
officer had probable cause to arrest WIlle when the officer
snelled intoxicants comng from WIlle; knew that two other
persons had snelled intoxicants comng from WIlle; knew that
Wlle had driven his autonobile into the rear end of a car
parked on the shoul der of a highway causing a serious accident;
and heard WIlle declare that had "to quit doing this."** The

Wlle court of appeals explained that WIle's declaration

%3 See State v. Wlle, 185 Ws. 2d 673, 684, 518 N W2d 325
(Ct. App. 1994) ("The Swanson footnote does not nean that under
all circunstances the officer nust first perform a field
sobriety test, before deciding whether to arrest for operating a
not or vehicle while under the influence of an intoxicant.").

% Wlle, 185 Ws. 2d at 683.

15
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evinced a consciousness of guilt and determned that the
decl aration hel ped to distinguish that case from Swanson. *

136 We conclude that under the <circunstances of the
present case, the Deputy's know edge at the tine of the arrest
woul d | ead a reasonable |aw enforcenent officer to believe that
the defendant was operating a notor vehicle while under the
i nfluence of an intoxicant. At the tinme of the arrest, the
Deputy knew that the defendant had been driving well in excess
of the speed Iimt late at night on a two-lane highway; that the
def endant delayed pulling over after the deputy activated his
energency lights; that the defendant had tw ce driven across the
centerline before pulling over; that the defendant had an odor
of alcohol on his breath; that the defendant had admtted to
consum ng al cohol over a period of nore than ten hours ending
just prior to his encounter wth the deputy; and that the
def endant had supplied inconsistent and equivocal information
regardi ng the anmount of al cohol that he had consunmed during that
period of tine. The state has net its burden of presenting
evidence sufficient to establish that the Deputy had probable
cause to believe that the defendant was operating a notor
vehicle while wunder the influence of an intoxicant and had
probabl e cause to arrest himfor this offense.

137 For the reasons set forth, we conclude that the
circuit court did not err in concluding that the state presented

sufficient evidence at the refusal hearing to establish the

5 1d. at 684.

16
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officer's probable cause to believe that the defendant was
operating a mnotor vehicle while wunder the influence of an
I nt oxi cant.
I
138 The defendant urges that he did not inproperly refuse
to submt to chemcal testing. He contends that his refusal was
not i nproper because the Deputy nmade two msstatenments to the
def endant regarding the penalties the defendant would incur for
refusing to submt to a chemcal test. I n considering whether
the circuit court erred in concluding that the defendant
inproperly refused to submt to chemcal testing, we first state
the facts surrounding the refusal and then consider the statutes
and case | aw
A
139 Here are the facts. When Deputy Sutherland and the

defendant arrived at the Washburn County jail, the Deputy read,

verbatim a form to the defendant entitled "Informng the
Accused."” The form pronulgated by the Wsconsin Departnent of
Transportation, incorporates the language in Ws. St at .

8§ 343.305(4) that the legislature requires a |aw enforcenent
officer to read when the officer requests that a person submt
to chem cal testing.

1740 After reading the form the Deputy asked the defendant

whet her he would subnit to an evidentiary test of his breath. 3

% Deputy Sutherland's post-arrest request that the
def endant submt to chemcal testing was authorized under Ws.
St at . 8 343.305(3)(a). Section 343.305(3)(a) provides in
rel evant part as foll ows:

17
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The defendant was unsure whether he wanted to submt to the test
and expressed concern regarding the penalties that he m ght be
faci ng.

41 According to the Deputy's testinony, prior to
expoundi ng upon the penalties that the defendant m ght face, the
Deputy informed the defendant that he could not give the
def endant | egal advice. The Deputy then told the defendant that
if the breath test registered a bl ood al cohol concentration over
the legal limt of .08% the defendant's operating privileges
woul d be suspended for a period of six nonths. The Deputy
further told the defendant that if the defendant refused to
submt to the test, the defendant wuld face a one-year

revocation of his operating privileges.

Upon arrest of a person for violation of s. 346.63(1),
(2m or (5) or a local ordinance in conformty
therewith, or for a violation of s. 346.63(2) or (6)
or 940.25, . . . a law enforcenent officer may request
the person to provide one or nore sanples of his or
her breath, blood or urine for the purpose specified
under sub. (2).

Under the Inplied Consent Law, the defendant was deened to
have consented to the test requested by Deputy Sutherland when
the defendant decided to drive wupon a Wsconsin highway.
Wsconsin Stat. 8§ 343.305(2) provides in relevant part as
fol |l ows:

Any person who . . . operates a notor vehicle upon the
public highways of this state . . . is deenmed to have
given consent to one or nore tests of his or her
br eat h, bl ood or urine, for the purposes of
determining the presence or quantity in his or her
bl ood or breath, of alcohol . . . when requested to do
so by a law enforcenent of ficer under sub

(3)(a) . . . ."

18
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142 The Deputy offered conflicting testinony regarding
statenents he nmade to the defendant about the defendant's right
to contest a revocation of operating privileges based on the
defendant's refusal to submt to chem cal testing. On direct
exam nation, Deputy Sutherland testified that he told the
defendant that the defendant would have a "ten-day period to
request admnistrative review' if he refused to submt to
chem cal testing. On cross-exam nation, defense counsel asked
Deputy Sutherland whether the Deputy renmenbered telling the
defendant that "if he refused it's a 12-nonth revocation but you
get a hearing within ten days." Deputy Sutherland replied,
"Correct."

43 The inconsistency between Deputy Sutherland's two
statements was never resolved.®” Neither counsel for the state
nor counsel for the defendant pointed out the inconsistency to
the Deputy. The circuit court did not nmake a factual finding
regarding whether the Deputy advised the defendant correctly
that he could "request" an admnistrative hearing within ten
days, or told the defendant incorrectly that he could "get" a
hearing in ten days.

44 The defendant agreed to submt to a breath test. The
Deputy set up the Intoxineter and instructed the defendant how
to use it. The Deputy instructed the defendant to take a deep

breath, to get a good seal around the Intoxineter's nouthpiece,

3" The questioning revealed that the conversation between
the Deputy and the defendant had been recorded in sone fashion
but no recording of the conversation is in the record.

19
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and to provide a long, steady blow into the machine until the
deputy told himto stop.

145 The defendant nmde one attenpt to submt a breath
sanple using the Intoxinmeter, but this attenpt was unsuccessful.
The Deputy explained at the hearing that the defendant did not
have a good seal around the nouthpiece and did not blow very
hard into the Intoxinmeter and that it seened |ike the defendant
was attenpting to blow around, not into, the Intoxineter's tube.

46 The Deputy testified that he confronted the defendant
about the defendant's apparent attenpt to blow around the
Intoxineter's tube and that he tried to get the defendant to
correct the problem The defendant responded that he did not
thi nk he should take the breath test. The Deputy then asked the
defendant if that was his final decision. The defendant replied
that it was. The Deputy inforned the defendant that he would
consider the defendant's answer as a refusal to submt to the
t est.

147 The Deputy provided the defendant with a notice of

intent to revoke the defendant's operating privilege.?3® The

3 Wsconsin Stat. § 343.305(9)(a) provides in relevant part
that "[i]f a person refuses to take a test under sub. (3)(a),
the |law enforcenment officer shall imrediately take possession of
the person's license and prepare a notice of intent to revoke,
by court order under sub. (10), the person's operating
privil ege. "

20



No. 2006AP3163

def endant requested a hearing (the refusal hearing) to contest
revocation of his operating privileges. 3

148 At the time of his arrest, the defendant had a
Loui siana operator's |icense. Def ense counsel asked Deputy
Sut herland on cross-exam nation whether the Deputy was aware
that the defendant had a Louisiana driver's license at the tine
of the arrest. Deputy Sutherland testified that he was aware
that the defendant had a Loui siana operator's |icense.

149 Defense counsel also asked the Deputy whether he was
aware that his statenent of penalties applicable to the
defendant did not accurately represent what happens to a
Loui si ana driver. The Deputy replied that he had no idea what
happens in Louisiana. The Deputy testified that his statenents
to the defendant pertained to Wsconsin |aw.

150 The circuit court ordered the defendant's operating
privileges revoked for 12 nonths based on the defendant's
refusal to submt to chem cal testing.

B

151 A refusal to submt to a chemcal t est for
i ntoxication cannot result in revocation of operating privileges
unless the person has first been adequately informed of his

rights under the law *° The defendant contends that the Deputy

39 Wsconsin Stat. § 343.305(9)(a)4. entitles the defendant
to "request a hearing on the revocation within 10 days by
mailing or delivering a witten request to the court whose
address is specified in the notice."

40 state v. Schirmang, 210 Ws. 2d 324, 330, 565 N.W2d 225
(Ct. App. 1997).
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made two mstakes in informng the defendant of his rights.
First, the defendant asserts that the Deputy m stakenly advised
the defendant, who held a Louisiana operator's license, of the
penal ti es under Wsconsin |law but failed to advise the defendant
that he mght incur different penalties under Louisiana |aw
Second, according to the defendant, the Deputy m stakenly told
the defendant that if he refused to take the chemcal test he
woul d get a hearing within ten days.

52 The information that the Deputy had to convey to the
defendant is governed by Ws. Stat. 8§ 343.305(4), which sets
forth the information that a |aw enforcement officer shall read

to the person from whom the test sanple is requested, as

fol |l ows:
| NFORMATI ON. At the tine that a chemcal test
specinen is requested under sub. (3) (a) or (anm), the
| aw enforcenent officer shall read the following to

the person fromwhomthe test specinen is requested:

"You have either been arrested for an offense that
involves driving or operating a notor vehicle while
under the influence of alcohol or drugs, or both, or
you are suspected of driving or being on duty tine
with respect to a commercial notor vehicle after
consum ng an i ntoxicating beverage.

This |law enforcenment agency now wants to test one or
nmore sanples of your breath, blood or wurine to
determne the concentration of alcohol or drugs in

your system If any test shows nore alcohol in your
system than the Jlaw permts while driving, your
operating privilege will be suspended. I f you refuse
to take any test that this agency requests, your
operating privilege wll be revoked and you wll be
subject to other penalties. The test results or the
fact that you refused testing can be used agai nst you
in court.
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If you take all the requested tests, you may choose to
take further tests. You nmay take the alternative test
that this law enforcenent agency provides free of

char ge. You also may have a test conducted by a
qual i fied person of your choice at your expense. You,
however, w Il have to nmake your own arrangenents for
that test.

If you have a comercial driver |license or were
operating a commer ci al not or vehi cl e, ot her

consequences nmay result from positive test results or
from refusing testing, such as being placed out of
service or disqualified."

53 The parties and the circuit court agree, as do we,
that the Deputy conplied fully with Ws. Stat. § 343.305(4).
The Deputy read the required statutory information verbatim to
t he defendant.

154 The problem arises in the instant case with respect to
the Deputy's inparting information to the defendant in addition
to the information provided the defendant under Ws. Stat.
§ 343.305(4) and the defendant's assertion that the additiona
information was in error.

55 The interpretation and application of Ws. Stat.
§ 343.305 to undisputed facts is a question of law that this
court determ nes independently of the circuit court and court of
appeal s but benefiting from their analyses.* W examne the
case law interpreting and applying Ws. Stat. 8 343.305 to fact
situations in which a law enforcenment officer has given
additional and incorrect information to the person from whom a

test is requested.

4 State v. Rydeski, 214 Ws. 2d 101, 106, 571 N W2d 417
(Ct. App. 1997).

23



No. 2006AP3163

56 The principal case is County of Ozaukee v. Quelle, 198

Ws. 2d 269, 542 NW2d 196 (C. App. 1995), in which the court
of appeals set forth a three-pronged inquiry for assessing the
information process nmandated by Ws. Stat. § 343.305(4).% The
Quelle court held that a circuit court nust answer the follow ng
three questions in the affirmative before determning that the
information inparted by the law enforcenent of ficer i's

i nadequat e:

(1) Has the Ilaw enforcenent officer not net, or
exceeded his or her duty under 88 343.305(4) . . . to
provide information to the accused driver;

(2) Is the lack or oversupply of i nformation
m sl eadi ng; ** and

42 County of Qzaukee v. Quelle, 198 Ws. 2d 269, 280, 542
N.W2d 196 (Ct. App. 1995).

The Quelle court of appeals relied in part on State V.
Sutton, 177 Ws. 2d 709, 503 N.W2d 326 (Ct. App. 1993). Li ke
Quelle, the Sutton case involved a |aw enforcenent officer who
inmparted information in addition to that required by Ws. Stat.
8§ 343.305(4) to a person. The officer in Sutton m stakenly
informed Sutton that one possible penalty for refusing to submt
to chemcal testing was a jail sentence. Sutton, 177 Ws. 2d at
713-14. Sutton stands for the proposition that an overstatenent
of penalties supplied in excess of the requirenents of
§ 343.305(4) is still subst anti al conpliance unless the
overstatenent has a prejudicial effect on the driver. See
Sutton, 177 Ws. 2d at 715. See also Quelle, 198 Ws. 2d at 279
(stating that in Sutton, "[a]lthough the police had m sinforned
the driver, [the court of appeals] nonetheless held that the
revocation order was valid because there was no prejudicial
effect on the driver").

3 "The term 'nisleading’ in the second Quelle prong was
meant by [the court of appeals] to be synonynous with the term
‘erroneous.'". State v. Ludw gson, 212 Ws. 2d 871, 875, 569
N.W2d 762 (Ct. App. 1997) (citing County of Ozaukee v. Quelle,
198 Ws. 2d 269, 282, 542 NNW2d 196 (Ct. App. 1995)).
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(3) Has the failure to properly inform the driver
affected his or her ability to make the choice about
cheni cal testing?*

157 Applying this three-prong inquiry to the facts before
it, the Quelle court of appeals held that the officer had net
his duty under Ws. Stat. 8 342.305(4) but had exceeded his duty
by going beyond the statutory duty of reading the information on
the face of the form The officer had advised Quelle that she

t.* The answer to the first-

could refuse to submt to the tes
prong of the Quelle inquiry was in the affirmative. Wth regard
to the second prong, the officer's advice was an accurate
statenent of the |aw Thus the answer to the second-prong was
in the negative, and Quelle failed to satisfy the second prong.
Accordingly, the court of appeals concluded that the infornmation
supplied to Quell e was adequate.

58 Each party relies upon a different court of appeals’
decision applying the Quelle three-prong inquiry for assessing
the information process mandated by Ws. Stat. § 343.305(4).

The defendant relies on State v. Schirmang, 210 Ws. 2d 324, 565

N.W2d 225 (C. App. 1997). The State relies on State v.

Ludwi gson, 212 Ws. 2d 871, 875, 569 N.W2d 762 (C. App. 1997).
159 In Schirmang, upon which the defendant relies, a |aw

enforcenent officer read Schirmang an Informng the Accused

form stating in relevant part, "If you . . . refuse to subm:t

4 Quelle, 198 Ws. 2d at 280.
® 1d. at 282.

4 |d. at 285- 86.
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to chemcal testing and you have two or nore prior suspensions,

revocations or convictions wthin a five year period . . . a

notor vehicle owned by you may be equipped with an ignition
interl ock device, imobilized or seized and forfeited."*  The
form read by the officer was out of date. As a result, the
officer failed to conply with the requirenents of Ws. Stat.
8 343.305(4). At the time the officer read the form the
applicable penalties applied if the driver "had two or nore
prior . . . convictions [for operating a notor vehicle under the

influence of an intoxicant] within the last ten years."*® At the

refusal hearing, it was stipulated that Schirmang had one
conviction for operating a notor vehicle under the influence of
an intoxicant wwthin the last five years and a second conviction
within the last ten years.?®

160 Applying the Quelle test, the court of appeals
reversed the circuit court's order revoking Schirmang's
operating privil eges.

161 According to the court of appeals, Schirmang satisfied
the three prongs of the Quelle test—the information did not
satisfy Ws. Stat. 8§ 343.305(4), the information was m sl eadi ng,
and Schirmang was prejudiced. The arresting officer read the

incorrect Ws. Stat. 8§ 343.305(4) information; the officer's

4" State v. Schirmang, 210 Ws. 2d 324, 327, 565 N.W2d 225
(Ct. App. 1997) (enphasis added in Schirnmang).

“8 1d. at 328 (citing 1993 Ws. Acts 315 & 317).

49 1 d.
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statenent was m sleading because it understated the penalties
applicable to Schirmang (fal sely suggesting that the earlier of
Schirmang's two convictions would not count against Schirmang);
and the msinformation affected Schirmang's ability to make a
rational choice because Schirmang could not weigh his factual
ci rcunstances against the actual statutory criteria that
af fected him *°

62 The circuit court had ruled against Schirmang on the
ground that Schirmang "was not prejudiced by the msinformation
because he presented no testinony that he would have submtted
to testing had he been properly informed."® Citing State v.
Wl ke, 152 Ws. 2d 243, 448 NW2d 13 (C. App. 1989), the court
of appeals rejected the circuit court's analysis of prejudice,
stating that "there cannot be . . . substantial conpliance wth
8§ 343.305(4), Stats., which our decisions require, when, as
here, the penalties which would actually affect the driver,

given his driving record, were nisstated. ">

%0 | d. at 330.
°L |d. at 331.
2 |d. (citing Wlke, 152 Ws. 2d at 251).

The cases require "substantial" conpliance with Ws. Stat.
8§ 343.305(4). See, e.g., State v. Miente, 159 Ws. 2d 279, 281,
464 N.W2d 230 (C. App. 1990) (conplete conpliance wth
8§ 343.305(4) not required; substantial conpliance will suffice);
State v. WIlke, 152 Ws. 2d 243, 250, 448 N.w2d 13 (C. App.
1989) (applying the requirenment of "substantial" conpliance).
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163 The Schirmang court of appeals interpreted WIke as
holding that an officer necessarily fails to substantially
conmply with Ws. Stat. 8§ 343.305(4) whenever the officer
m sstates penalties that would actually affect the driver given
the driver's record. Schirmang's characterization of Wlke is

not an accurate statenent of the WI ke hol ding. The W1 ke case

involved a law enforcenent officer's failure to give the
def endant one conponent of the statutorily required information

(relating to penalties), and the WIke court of appeals rested

its decision on this fact.>® According to Wlke, if the circuit
court determnes that the officer failed to inform the accused
in conpliance with the statute, the circuit court "'shall order
that no action be taken on the operating privilege on account of
the person's refusal to take the test 1in question.' Sec.

343.305(9)(d)."* The WIke opinion says nothing about

In WIke the court of appeals stated that "substanti al
conpliance does require 'actual conpliance in respect to the
substance essential to every reasonable objective of the
statute.'" Wl ke, 152 Ws. 2d at 250 (citation omtted). I n
Sutton the court of appeals explained that "[t]he reasonable
obj ective of sec. 343.305(4), Stats., is to require the officer
to informthe arrestee of the possible sanctions resulting from
his taking or refusing to take the test.” Sutton, 177
Ws. 2d at 714.

5 Wlke, 152 Ws. 2d at 248.

5 1 d.
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m sstatenments of penalties that would actually affect the
driver.®

164 The Schirmang court of appeals was correct, however,
to rely upon Wlke in reaching its decision. Schirmang, |ike
Wl ke, involved a |law enforcenent officer's failure to give the
defendant the statutorily required information.?>® Thus, the
Wl ke and Schirmang cases present the sanme fact situation. | f
the Schirmang court of appeals was to adhere to WIlke, the
Schirmang court of appeals was required to reverse the circuit
court's or der revoking Schirmang's operating privileges.
Language in Quelle (and any subsequent cases applying Quelle)
stating that the Quelle three-prong inquiry, i ncl udi ng
prejudice, applies when a l|law enforcenent officer fails to

provide the statutorily required information is w thdrawn. The

® Sutton, 177 Ws. 2d at 712, also nischaracterized the
holding in Wlke. The Sutton court of appeals interpreted WI ke
as holding that "to obtain substantial conpliance, the officer
must not understate the penalties for either refusal to take the
test or taking the test and obtaining an inappropriate test
result.” Sutton, 177 Ws. 2d at 713-14. The WI ke opinion
i ncluded no | anguage referring to understatenments of penalties.

Sutton's incorrect statement of the WIke decision is not
the same incorrect statenent that is found in Schirmang. The
Schirmang court of appeals did not suggest that it was relying
upon Sutton in interpreting WIke.

¢ Wsconsin Stat. § 343.305(4)(b) (1993-94) required |aw
enforcenment officers to provide the followi ng information when
requesting a chemcal test specinmen: "If testing is refused, a
not or vehicle owned by the person may be imobilized, seized and
forfeited or equipped with an ignition interlock device if the
person has 2 or nore prior suspensions, revocations or
convictions within a 10-year period that would be counted under
s. 343.307 (1) . . . ."
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Wl ke analysis applies when a |aw enforcenent officer fails to
provide the statutorily required information.?> According to
Wl ke, the circuit court determ nes whether the officer failed
to furnish the statutorily required information, and if it so
determnes, the circuit court orders that no action be taken on
t he operating privilege.

65 The instant case is unlike WIke and Schirmang; WI ke

and Schirmang therefore do not govern the instant case. In the
instant case the Deputy correctly advised the defendant of the
information set forth in Ws. Stat. 8 343.305(4).

166 We turn to Ludw gson, upon which the state relies.

167 1In Ludw gson, which was published shortly after
Schirmang (and which does not nention Schirmang), the court of
appeal s determned that a |law enforcenent officer had given the
information required under Ws. Stat. § 343.305(4) and al so had
provi ded Ludw gson wth additional information. The officer
attenpted to explain the form in layman's terns, telling

Ludwi gson that the normal penalty for refusing to submt to a

° In Quelle, the officer satisfied Ws. Stat. § 343.305(4)
but supplied additional information.

If the Quelle court of appeals’' three-prong inquiry were
applied when the | aw enforcenent officer had not nmet his or her
statutory duty under Ws. Stat. § 343.305(4), Qelle would be
inconsistent with State v. WIlke, 152 Ws. 2d 243, 246-47, 448
N.W2d 13 (C. App. 1989). In Wlke, a law enforcenent officer
failed to provide WIlke all the information required by
8 343.305(4). The WI ke court of appeals concluded that failure
to advise a person of a conponent of the penalties was not
substantial conpliance and reversed the circuit court's order
revoking WIlke's operating privileges wthout di scussi ng
prej udi ce.
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chemical test is a one-year revocation of driving privileges.>®

Because Ludwi gson had a prior conviction for operating a notor
vehicle while under the influence of an intoxicant, her penalty
for refusing to submt to a chemcal test could be a revocation
period of two years.® The officer's additional information to
Ludwi gson understating the penalty to which Ludw gson was
subject for refusing to submt to the test given Ludw gson's
driving record anount ed to gi vi ng Ludwi gson i ncorrect
i nformation. °°

168 The Ludw gson court of appeal s ruled against
Ludw gson, concluding that Ludwi gson had failed to present any
evidence to show that the erroneous information caused her to
refuse to subnit to chenmical testing.® The Ludw gson court of
appeals interpreted the third prong of the Quelle test to inpose
upon the person refusing to submt to the chemcal test a burden

of producing evidence sufficient to nake a prim facie show ng

°8 Ludwi gson, 212 Ws. 2d at 874 & n. 1.
 |1d. at 874 n. 1.

The court of appeals also held that a second statenent nade
by the officer was msleading. The officer told Ludw gson that
if she was not satisfied with her initial test, she could
request an alternative test at her own expense. The court of
appeals explained that this statement was m sleading because
under Ws. Stat. 8§ 343.305(2) and (5), law enforcenent agencies
are required to admnister an alternative chemcal test at their
own expense. Ludwi gson, 212 Ws. 2d at 874 n.1.

® Under the second Quelle prong, "nisleading" is synonynous
with "erroneous." Ludw gson, 212 Ws. 2d at 875.

®1 Ludwi gson, 212 Ws. 2d at 877.
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of a causal connection between the m sleading statenments and the
refusal to subnit to chenmical testing.®® Once the prima facie
evi dence has been submtted, the burden shifts to the State to
prove otherw se.® Ludw gson had the ultinmate burden of proving
by a preponderance of the evidence that the erroneous additional
i nformati on caused her to refuse to take the test.

169 The court of appeals determ ned that Ludw gson failed
to carry even the burden of producing evidence sufficient to
make a prima facie showing of a causal connection between the
officer's msleading statenents and Ludwigson's refusal to
submt to chemcal testing. Ludw gson never presented any

evidence to show that the erroneous information caused her to

refuse to submt to the test. She never took the stand on her
own behal f. She was not able to point to anything supporting a
finding of causation in her favor. The court of appeals

rejected Ludwi gson's argunent that the erroneous information
msled her as a matter of |aw °

170 According to the Ludw gson court of appeals, when an
officer gives information in addition to the information set

forth in Ws. Stat. § 343.305(4) and when the additional

62 1d. at 876.

See also id. at 877 (citation omtted) ("Wwen a party fails
to produce any credible evidence as to an elenent [of the Quelle
test], the party fails to nmeet his or her burden of proof as a
matter of law ").

® Ludwi gson, 212 Ws. 2d at 876.

64 1 d.
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information is erroneous, it is the defendant's burden to prove
by a preponderance of the evidence that the erroneous additional
information in fact caused the defendant to refuse to submt to
cheni cal testing.®

171 Ludwigson is distinguishable from both WIke and
Schirmang on its facts and is distinguishable when these three
deci sions are read properly. Unli ke WIke and Schirmang, the
Ludwi gson case did not involve an officer's failure to provide
t he statutorily required i nformation under Ws. St at .
8§ 343. 305(4). Ludwi gson, |like Quelle and the instant case,
i nvol ved an officer who net his duty under 8 343.305(4) and then
gave additional information alleged to be erroneous. The rule
articulated in Wlke is not applicable to the facts in Ludw gson
or in the instant case.

72 In sum WIke and Schirnmang are cases in which the |aw
enforcement officer failed to provide statutorily required
information to the defendant. |In such cases, WIke governs and
the defendant's operating privileges my not be revoked based on
an inproper refusal to submt to chem cal testing. Quel l e and
Ludwi gson are <cases in which the law enforcenent officer

provided all the statutorily required information but then

65 1d. at 873.

See also id. at 876 ("The third prong of the Quelle test
requires a fact-finding process by t he trier of
fact. . . . [T]he trial judge, acting as the trier of fact,
assesses the credibility of the two sides and determnes as a
matter of fact whether the erroneous extra information caused
the defendant to refuse to take the test.").
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provided nore information in excess of his duty under
8§ 343. 305(4). In such cases, the three-prong Quelle inquiry as
interpreted in Ludw gson governs.

173 The instant case falls wthin the Ludw gson fact
situation and rule rather than the Schirmang and WIlke fact
situations and rule.

174 The defendant contends that Schirmang and Ludw gson
contradict each other. The defendant points out that the
Schirmang court of appeals ruled in favor of the driver,
stating, in reliance on Wlke, that there cannot be substanti al
conpliance with Ws. Stat. 8§ 343.305(4) when the |aw enforcenent
officer msstates the penalties that would actually affect the
driver given the driver's record. The Ludw gson court of
appeal s, however, ruled against the driver, even though the
of ficer had understated the penalty that would actually apply to
the driver if she refused to submt to the test.

175 We agree with the defendant that |anguage in the two
cases is inconsistent. As we have previously explained, the
Schirmang opinion is in error in stating that there cannot be
substantial conpliance with Ws. Stat. 8§ 343.305(4) when the |aw
enforcenment officer msstates the penalties that would actually
affect the particular driver in question given the driver's
record. This | anguage in Schirmang m scharacterizes the court

of appeals' earlier decision in WIKke. Properly read, WIKke

stands for the proposition that there cannot be substantial
conpliance with 8§ 343.305(4) when the |aw enforcenent officer
fails to give the defendant the statutorily required information
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about penalties. Upon acknow edgi ng the erroneous statenent in
Schirmang, we conclude that Schirmang and Ludw gson can be
reconci | ed.

176 We now apply Quelle and Ludw gson to the present case.

177 Wth regard to the first prong of the Quelle inquiry,
we agree with the circuit court, the state, and the defendant
that the Deputy gave the defendant the information required by
Ws. Stat. 8§ 343.305(4). Deputy Sutherland read the Depart nment
of Transportation's Informng the Accused form verbatim to the
def endant . This form accurately states the information that
Ws. Stat. 8§ 343.305(4) required Deputy Sutherland to read to
the defendant. The  present case therefore is not a

W | ke/ Schi r mang case.

178 We also agree with the circuit court, the state, and
the defendant that the Deputy gave the defendant nor e
information than required by Ws. Stat. § 343.305(4). After
discharging his duty under 8§ 343. 305(4) by reading the
Departnent of Transportation's Informng the Accused form
verbatim to the defendant, Deputy Sutherland went on to provide
additional information to the defendant. The present case is
t herefore governed by Ludw gson. The first prong of the three-
prong Quelle inquiry is answered in the affirmative.

179 Wth regard to the second prong of the Quelle inquiry,
t he defendant contends that the additional information that the
Deputy furnished the defendant was m sl eading, that 1is,

erroneous, in two respects.
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180 The defendant first argues that Deputy Sutherland gave
t he defendant erroneous information when the Deputy stated that
the defendant's operating privileges would be suspended for six
months if the defendant failed a breath test and that the
defendant's operating privileges would be revoked for one year
if the defendant refused to submit to the test. The def endant
asserts that such information "was clearly a m sstatenent of the
penalties that would actually befall"” the defendant, because
Louisiana law applicable to a Louisiana resident |I|ike the
defendant "provides for either an adm nistrative suspension of
90 days if a chemcal test result shows a prohibited alcohol
concentration, or a revocation of 180 days upon a refusal."®®
The defendant argues that the information regarding suspension
or revocation of Wsconsin operating privileges was "wholly
i napplicable to [the defendant],"” inasmuch as the defendant had
a Loui siana driver's license.®

181 We disagree with the defendant that the Deputy's
statenent of the applicable penalties was erroneous. The Deputy
accurately stated the Wsconsin | aw Regar dl ess of whether the
Deputy accurately stated the law of Louisiana, neither the
deputy nor the defendant believed that the Deputy was stating
the | aw of Loui si ana.

182 Oficers inpart information about Wsconsin |law and

cannot be required to decide whether another state's |aw m ght

° Brief and Appendi x of Defendant-Appellant at 17.

67 1d. at 18.
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govern or to explain that other state's |[|aw | mparting
informati on about Wsconsin law is all that can be expected or
required of Wsconsin |law enforcenent officers. The defendant's
argunment about Louisiana |aw i s unconvi nci ng.

183 The defendant also contends that the Deputy provided
the defendant wth erroneous information when the Deputy
allegedly stated that if the defendant refused to submt to
chem cal testing, the defendant would be entitled to a hearing
within ten days. As the defendant points out, the defendant was
entitled to request a refusal hearing within ten days; he was
not entitled to have such a hearing within ten days.

184 The record does not conclusively show what the Deputy
told the defendant about the hearing. For purposes of the
present appeal, we assune (as the defendant contends) that the
Deputy incorrectly told the defendant that he would be entitled
to a refusal hearing within ten days.

185 The sole question remaining is whether the alleged
erroneous information supplied by Deputy Sutherland in fact
contributed to the defendant's decision to refuse chem ca
testing. The ~circuit court in the present case did not
determ ne whether the alleged erroneous information provided by
Deputy Sutherland contributed to the defendant's decision to
refuse to take the test.

186 The absence of a finding about what the Deputy told

the defendant and whether any msstatenent contributed to the

® See Ws. Stat. § 343.305(9)(am 4.
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defendant's refusal to take the test does not inpair our ability
to resolve the present case. The defendant failed to nmake a
prima facie showing, as required by the Ludw gson case, that the
Deputy's erroneous statenment about a hearing contributed to the
defendant's refusal to submt to chemcal testing. Nor does the
Deputy's testinmony suggest that the defendant cared about the
timng of the refusal hearing. The Deputy's testinony instead
shows that the defendant initially decided to submt to chem cal
testing after his discussion with the Deputy and then changed
his mnd, apparently because he was unwilling to follow the
proper procedure for submtting a breath sanple. Even assum ng
that the defendant has satisfied the first two prongs of the
Quelle inquiry, he has not satisfied the third prong.

187 For the reasons set forth, we conclude that the
def endant inproperly refused to submt to chem cal testing under
the I nplied Consent Law.

* % k%

188 The circuit court did not err in concluding that the
state presented sufficient evidence at the refusal hearing to
establish the officer's probable cause to believe that the
defendant was operating a notor vehicle while wunder the
i nfluence of an intoxicant. The circuit court did not err in
holding that the defendant inproperly refused to submt to
chem cal testing under the Inplied Consent Law

189 Accordingly, we affirm the decision of the court of
appeals affirmng the circuit court's order revoking the
defendant's operating privileges.
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By the Court.—Fhe decision of the court of appeals is

af firned.
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