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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.    

 

¶1 SHI RLEY S.  ABRAHAMSON,  C. J.    The def endant s 

( physi c i ans,  hospi t al s,  and i nsur er s) 1 seek r evi ew of  an 

unpubl i shed deci s i on of  t he cour t  of  appeal s af f i r mi ng an or der  

of  t he Ci r cui t  Cour t  f or  Mi l waukee Count y,  Chr i st opher  R.  Fol ey,  

Judge, 2 i n f avor  of  t he pl ai nt i f f s. 3  The ci r cui t  cour t  gr ant ed 

t he pl ai nt i f f s '  mot i on under  Wi s.  St at .  § 804. 11( 2)  ( 2005- 06) 4 t o 

wi t hdr aw t hr ee admi ssi ons t hat  t he pl ai nt i f f s made i n r esponse 

t o t he def endant s '  r equest  f or  admi ssi ons.   The cour t  of  appeal s 

af f i r med t he or der  of  t he c i r cui t  cour t .    

¶2 The si ngl e i ssue pr esent ed f or  our  r evi ew i s  whet her  

t he c i r cui t  cour t  er r oneousl y exer ci sed i t s di scr et i on i n 

                                                 
1 Ther e ar e t hr ee gr oups of  def endant s:  Aar on C.  Bodner ,  

M. D.  and Physi c i ans I nsur ance Company of  Wi sconsi n,  I nc. ;  Aur or a 
Si nai  Medi cal  Cent er ,  I nc. ,  The Medi cal  Pr ot ect i ve Company,  and 
I nj ur ed Pat i ent s and Fami l i es Compensat i on Fund;  Pr i t hi pal  S.  
Set hi ,  M. D. ,  Medi cal  Col l ege of  Wi sconsi n Af f i l i at ed Hospi t al s,  
I nc. ,  and Physi c i ans I nsur ance Company of  Wi sconsi n,  I nc.   Each 
gr oup f i l ed i t s own br i ef s.   We gener al l y t r eat  t he def endant s 
as a s i ngl e ent i t y and,  when addr essi ng t he def endant s '  
ar gument s,  do not  al ways st at e whi ch def endant s pr of f er  whi ch 
ar gument s.  

2 Lucket t  v.  Bodner ,  No.  2007AP308,  unpubl i shed sl i p op.  
( Wi s.  Ct .  App.  Apr .  22,  2008) .    

3 The pl ai nt i f f s ar e Robi n Lucket t  as Speci al  Admi ni st r at or  
of  t he Est at e of  Tywanda Lucket t ;  Tyquone Lucket t ,  Joe Bohannon,  
and Shenar a Bohannon,  mi nor s,  by t hei r  Guar di an ad Li t em,  J.  
Mi chael  End;  and St at e of  Wi sconsi n Depar t ment  of  Heal t h and 
Fami l y Ser vi ces.  

4 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2005- 06 ver si on unl ess ot her wi se i ndi cat ed.  
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gr ant i ng t he pl ai nt i f f s '  mot i on t o wi t hdr aw t he admi ssi ons t hat  

t he pl ai nt i f f s made i n r esponse t o t he def endant s '  r equest .  

¶3 The ci r cui t  cour t  per mi t t ed t he pl ai nt i f f s t o wi t hdr aw 

t hr ee di f f er ent  admi ssi ons r el at i ng t o whet her  Tywanda Lucket t  

was i n a per si st ent  veget at i ve st at e.   The f i r st  and t hi r d 

admi ssi ons concer n Ms.  Lucket t ' s  condi t i on dur i ng t he per i od 

f r om Jul y 22,  2005,  t o Oct ober  2,  2005.   The second admi ssi on 

concer ns Ms.  Lucket t ' s  condi t i on dur i ng t he per i od f r om 

Sept ember  29,  2000,  t o Jul y 22,  2005.  

¶4 The pl ai nt i f f s now do not  wi sh t o wi t hdr aw t hei r  f i r st  

and t hi r d admi ssi ons.   I n t hei r  br i ef  and dur i ng or al  ar gument  

t o t hi s cour t ,  t hey st at ed t hat  t hei r  af f i r mat i ve r esponses t o 

t he def endant s '  f i r st  and t hi r d r equest s t o admi t  ar e cor r ect .   

I n ot her  wor ds,  t he pl ai nt i f f s admi t  t hat  Ms.  Lucket t  was i n a 

per si st ent  veget at i ve st at e on Jul y 22,  2005——t he dat e of  t he 

pl ai nt i f f s '  admi ssi ons——and t hat  Ms.  Lucket t ' s  per si st ent  

veget at i ve st at e was per manent  on Jul y 22,  2005,  per si st i ng 

unt i l  her  deat h i n Oct ober  2005.    

¶5 The pl ai nt i f f s now seek t o wi t hdr aw onl y t hei r  

admi ssi on i n r esponse t o t he second r equest  f or  admi ssi ons,  

namel y t hat  Ms.  Lucket t  was i n a per si st ent  veget at i ve st at e 

f r om t he t i me t hat  she ent er ed Si l ver  Spr i ng Heal t h and 

Rehabi l i t at i on Cent er  on Sept ember  29,  2000,  unt i l  Jul y 22,  

2005,  t he dat e of  t he pl ai nt i f f s '  admi ssi ons.  The second 

admi ssi on cover s t he l ar gest  expanse of  t i me and subj ect s t he 

def endant s t o t he l ar gest  exposur e f or  l i abi l i t y .   We consi der  

t he c i r cui t  cour t ' s  deci s i on wi t hout  t he pl ai nt i f f ' s  concessi on 
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of  f act  r el at i ng t o t he f i r st  and t hi r d admi ssi ons i n t hi s 

cour t .    

¶6 We concl ude t hat  t he c i r cui t  cour t  di d not  er r oneousl y 

exer ci se i t s di scr et i on i n per mi t t i ng t he pl ai nt i f f s t o wi t hdr aw 

t he admi ssi ons.   We concl ude t hat  under  Wi s.  St at .  § 804. 11( 2) ,  

wi t hdr awal  of  t he admi ssi ons wi l l  subser ve t he pr esent at i on of  

t he mer i t s of  t he act i on,  and t hat  t he def endant s di d not  show 

t hat  t hey wi l l  be pr ej udi ced i n mai nt ai ni ng a def ense on t he 

mer i t s by wi t hdr awal  of  t he admi ssi ons.   

¶7 Accor di ngl y,  we af f i r m t he deci s i on of  t he cour t  of  

appeal s af f i r mi ng t he ci r cui t  cour t ' s  or der  al l owi ng t he 

pl ai nt i f f s t o wi t hdr aw t he admi ssi ons.   We r emand t he cause t o 

t he c i r cui t  cour t  f or  f ur t her  pr oceedi ngs not  i nconsi st ent  wi t h 

t hi s opi ni on.  

I  

 ¶8 We br i ef l y summar i ze t he r el evant  f act s and r epor t  

addi t i onal  f act s l at er  i n t he opi ni on as we di scuss t he i ssue 

pr esent ed.    

¶9 On August  4,  2000,  Dr .  Bodner  per f or med a t ubal  

l i gat i on on Tywanda Lucket t  at  her  r equest .   Wi t hi n a shor t  t i me 

a smal l  mass was f ound i n Ms.  Lucket t ' s  abdomen near  t he t ubal  

l i gat i on s i t e.   Af t er  emer gency sur ger y and post - oper at i ve car e,  

Ms.  Lucket t  suf f er ed car di ac ar r est  and per manent  sever e br ai n 

damage.   Upon di schar ge f r om t he hospi t al  on Sept ember  29,  2000,  

Ms.  Lucket t  was t r ansf er r ed t o a l ong- t er m car e f aci l i t y  wher e 

she r emai ned unt i l  her  deat h.    
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¶10 On December  5,  2003,  Ms.  Lucket t ,  her  t hr ee mi nor  

chi l dr en,  and t he Wi sconsi n Depar t ment  of  Heal t h and Fami l y 

Ser vi ces f i l ed a medi cal  mal pr act i ce act i on agai nst  Dr .  Aar on 

Bodner ,  Dr .  Pr i t hi pal  Set hi ,  Dr .  Davi d Chua,  Dr .  Jonat han 

Robi nson,  Dr .  Davi d Al t man,  Aur or a Si nai  Medi cal  Cent er ,  t he 

Medi cal  Col l ege of  Wi sconsi n Af f i l i at ed Hospi t al s,  Physi c i ans 

I nsur ance Company of  Wi sconsi n,  t he Medi cal  Pr ot ect i ve Company,  

and t he Wi sconsi n Pat i ent s '  Compensat i on Fund.   The compl ai nt  

al l eges,  i n essence,  t hat  t he negl i gence of  t he def endant  

doct or s caused Ms.  Lucket t  t o suf f er  sever e hypoxi c 

encephal opat hy,  a f or m of  br ai n damage.      

 ¶11 On June 22,  2005,  Aur or a Si nai  Medi cal  Cent er  and t he 

Medi cal  Pr ot ect i ve Company sent  t he pl ai nt i f f s  t hr ee r equest s 

f or  admi ssi ons pur suant  t o Wi s.  St at .  § 804. 11( 1) : 5 

REQUEST TO ADMIT NO. 1: Admi t  t hat  Tywanda Lucket t  i s  
pr esent l y i n a per si st ent  veget at i ve st at e.  

REQUEST TO ADMIT NO. 2: Admi t  t hat  Tywanda Lucket t  has 
been i n a per si st ent  veget at i ve st at e s i nce she was 
admi t t ed t o Si l ver  Spr i ng Heal t h and Rehabi l i t at i on 
Cent er  [ a l ong- t er m car e f aci l i t y  t hat  admi t t ed Ms.   
Lucket t  on Sept ember  29,  2000,  shor t l y af t er  she 
suf f er ed br ai n damage] .  

REQUEST TO ADMIT NO. 3: Admi t  t hat  t he per si st ent  
veget at i ve st at e of  Tywanda Lucket t  i s  per manent .  

                                                 
5 Wi sconsi n St at .  § 804. 11( 1) ( a)  pr ovi des i n r el evant  par t  

t hat  " [ e] xcept  as pr ovi ded i n s.  804. 015,  a par t y may ser ve upon 
any ot her  par t y a wr i t t en r equest  f or  t he admi ssi on,  f or  
pur poses of  t he pendi ng act i on onl y,  of  t he t r ut h of  any mat t er s  
wi t hi n t he scope of  s.  804. 01 ( 2)  set  f or t h i n t he r equest  t hat  
r el at e t o st at ement s or  opi ni ons of  f act  or  of  t he appl i cat i on 
of  l aw t o f act ,  i ncl udi ng t he genui neness of  any document s 
descr i bed i n t he r equest . "  
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¶12 The r equest  f or  admi ssi ons was accompani ed by t wo 

i nt er r ogat or i es and a r equest  f or  pr oduct i on.   The 

i nt er r ogat or i es and r equest  f or  pr oduct i on appl i ed onl y i f  t he 

pl ai nt i f f s r ef used t he r equest  f or  admi ssi ons i n whol e or  i n 

par t .   They essent i al l y  r equi r ed t he pl ai nt i f f s t o di scl ose any 

evi dence suppor t i ng t he posi t i on t hat  Ms.  Lucket t  was not  i n a 

per si st ent  veget at i ve st at e.    

¶13 The r equest  f or  admi ssi ons and t he i nt er r ogat or i es 

wer e obvi ousl y desi gned t o el i mi nat e a possi bl e el ement  of  

damages,  namel y pai n and suf f er i ng f or  t he descr i bed per i od.   On 

Jul y 22,  2005,  pl ai nt i f f s '  counsel  r esponded i n t he af f i r mat i ve 

t o each of  t he t hr ee r equest ed admi ssi ons.  

 ¶14 On August  31,  2005,  t he c i r cui t  cour t  ent er ed a 

schedul i ng or der ,  whi ch pr ov i ded t hat  a f i nal  pr et r i al  

conf er ence woul d be hel d on Januar y 19,  2007,  and t hat  a t hr ee-

week j ur y t r i al  woul d commence on Febr uar y 5,  2007.   The ci r cui t  

cour t  or der ed t he par t i es t o compl et e al l  di scover y on or  bef or e 

t he dat e of  t he f i nal  pr et r i al  conf er ence.    

¶15 Ms.  Lucket t  di ed on Oct ober  2,  2005. 6   

                                                 
6 Rel y i ng upon a document  t hat  t wo of  t he def endant s f i l ed 

wi t h t he c i r cui t  cour t ,  t he cour t  of  appeal s st at ed i n i t s 
opi ni on t hat  Lucket t  di ed on August  2,  2005.   See Lucket t  v.  
Bodner ,  No.  2007AP308,  unpubl i shed sl i p op. ,  ¶2 & n. 2 ( Wi s.  Ct .  
App.  Apr .  22,  2008) .   I n t hei r  br i ef s t o t hi s cour t ,  however ,  
t he par t i es agr ee t hat  t he cor r ect  dat e of  deat h i s st at ed i n 
t he pl ai nt i f f s '  mot i on f or  subst i t ut i on of  a par t y and i n t he 
c i r cui t  cour t ' s  or der  gr ant i ng t hat  mot i on.   The pl ai nt i f f s '  
mot i on and t he ci r cui t  cour t ' s  or der  each st at e t hat  Lucket t  
di ed on Oct ober  2,  2005.  
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 ¶16 On Januar y 18,  2007 ( t he day bef or e t he f i nal  pr et r i al  

conf er ence and 18 mont hs af t er  t he admi ssi ons) ,  counsel  f or  t he 

pl ai nt i f f s e- mai l ed counsel  f or  t he def endant s t o i nf or m t hem 

t hat  pl ai nt i f f s '  counsel  was " wi t hdr awi ng [ hi s]  admi ssi on t hat  

[ Ms.  Lucket t ]  was i n a per si st ent  veget at i ve st at e f r om t he t i me 

of  her  admi ssi on t o Si l ver  Spr i ng [ Heal t h and Rehabi l i t at i on 

Cent er ] . "   Counsel  expl ai ned t hat  i n f i nal  t r i al  pr epar at i on,  he 

had f ound t he f ol l owi ng document s suggest i ng t hat  Ms.  Lucket t  

may not  have been i n a per si st ent  veget at i ve st at e:  

• A not e wr i t t en by Dr .  John R.  McGui r e on Apr i l  11,  
2001,  st at i ng t hat  Ms.  Lucket t  " was abl e t o f ol l ow 
si mpl e commands and nod her  head ' yes'  or  ' no'  t o 
s i mpl e quest i ons. "  

• A not e wr i t t en by Dr .  Thomas Ki dder  on Apr i l  26,  
2001,  st at i ng,  " I t  i s  di f f i cul t  t o t el l  but  I  
bel i eve she i s abl e t o compr ehend some of  what  i s 
sai d t o her  .  .  .  . "  

• A not e wr i t t en by Dr .  Ki dder  on June 21,  2001,  
st at i ng t hat  Lucket t  was " ver y f r i ght ened and 
f ear f ul "  and t hat  Lucket t  seemed " t o be abl e t o 
i ndi cat e yes or  no. "      

• A " swal l ow st udy r epor t "  of  June 21,  2001,  st at i ng 
t hat  Ms.  Lucket t  " appear ed ver y t ent at i ve and 
f r i ght ened. "    

¶17 Counsel  f or  t he pl ai nt i f f s appar ent l y over l ooked t hese 

i t ems i n 2, 000 pages of  medi cal  r ecor ds i n maki ng t he 

admi ssi ons.   The def endant s had t he same 2, 000 pages of  medi cal  

r ecor ds.  

                                                                                                                                                             
Upon Ms.  Lucket t ' s  deat h,  t he c i r cui t  cour t  gr ant ed t he 

pl ai nt i f f s '  mot i on t o subst i t ut e t he admi ni st r at or  of  Ms.  
Lucket t ' s  est at e as a par t y.  
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¶18 At  t he f i nal  pr et r i al  conf er ence t he f ol l owi ng day,  

Januar y 19,  2007,  counsel  f or  t he pl ai nt i f f s or al l y moved t o 

wi t hdr aw hi s pr i or  admi ssi ons.   Pl ai nt i f f s '  counsel  expl ai ned 

t hat  t hese r ecor ds i ndi cat e t hat  Ms.  Lucket t  was awar e of  what  

was goi ng on.   The ci r cui t  cour t  gave counsel  f or  t he def endant s 

an oppor t uni t y t o r espond t o t he pl ai nt i f f s '  mot i on.   Def ense 

counsel  ar gued t hat  t hey woul d be pr ej udi ced by t he wi t hdr awal  

of  t he admi ssi ons.   Al l  counsel ,  as wel l  as t he c i r cui t  cour t ,  

agr eed t hat  i f  t he c i r cui t  cour t  gr ant ed t he pl ai nt i f f s '  mot i on 

t o wi t hdr aw t he admi ssi ons,  t he c i r cui t  cour t  woul d have t o 

adj our n t he i mpendi ng t r i al .   Ever yone agr eed t hat  t he par t i es 

wer e not  t hen pr epar ed t o l i t i gat e t he i ssue whet her  Ms.  Lucket t  

had been i n a per si st ent  veget at i ve st at e.  

¶19 The ci r cui t  cour t  asked t he par t i es i f  t hey woul d l i ke 

t o r evi s i t  t he i ssue ear l y t he f ol l owi ng week so t hat  t hey woul d 

have t he oppor t uni t y t o f ur ni sh t he cour t  wi t h addi t i onal  i nput .   

No par t y asked f or  an oppor t uni t y t o addr ess t he i ssue f ur t her .   

The ci r cui t  cour t  t ook down each at t or ney' s e- mai l  addr ess and 

pr omi sed t o send a deci s i on l at er  t hat  same day.  

¶20 The ci r cui t  cour t  gr ant ed t he pl ai nt i f f s '  mot i on t o 

wi t hdr aw t he admi ssi ons.     

¶21 Dr .  Bodner ,  Dr .  Set hi ,  Aur or a Si nai  Medi cal  Cent er ,  

t he Medi cal  Col l ege of  Wi sconsi n Af f i l i at ed Hospi t al s,  

Physi c i ans I nsur ance Company of  Wi sconsi n,  and t he Medi cal  

Pr ot ect i ve Company pet i t i oned f or  l eave t o appeal  t he c i r cui t  

cour t ' s  nonf i nal  or der .   Dr .  Al t man and t he Wi sconsi n Pat i ent s 

Compensat i on Fund di d not  j oi n i n t he appeal .   Dr .  Chua and Dr .  
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Robi nson pr evai l ed on summar y j udgment  mot i ons and wer e 

di smi ssed f r om t he act i on.  

¶22 I n sum,  t he al l egedl y negl i gent  medi cal  i nci dent s 

occur r ed i n August / Sept ember  2000;  t he compl ai nt  al l egi ng 

medi cal  mal pr act i ce was f i l ed December  5,  2003;  t he def endant s 

r equest ed t he admi ssi ons i n June 2005 and t he pl ai nt i f f s made 

t he admi ssi ons i n Jul y 2005;  Ms.  Lucket t  di ed on Oct ober  2,  

2005;  and t he mot i on t o wi t hdr aw t he admi ssi ons was made on 

Januar y 19,  2007.   When t he pl ai nt i f f s made t hei r  admi ssi ons,  

t he pl ai nt i f f s i n ef f ect  el i mi nat ed any cl ai ms t hey may have had 

f or  Ms.  Lucket t ' s  consci ous pai n and suf f er i ng dur i ng t he per i od 

f r om Sept ember  29,  2000,  unt i l  her  deat h f i ve year s l at er .   I n 

wi t hdr awi ng t hese admi ssi ons,  pl ai nt i f f s '  counsel  acknowl edged 

t hat  t he ear l i er  admi ssi ons wer e hi s " mi st ake"  and t he mi st ake 

was not  di scover ed unt i l  counsel  was " doi ng f i nal  t r i al  

pr epar at i on. "   Al l  t he r ecor ds i n quest i on wer e i n t he 

def endant s '  possessi on as wel l  as t he pl ai nt i f f s ' .    

¶23 The cour t  of  appeal s gr ant ed t he def endant s '  pet i t i on 

f or  l eave t o appeal  f r om t he adver se or der  of  t he c i r cui t  cour t  

al l owi ng wi t hdr awal  of  t he admi ssi ons.   I n a spl i t  deci s i on,  t he 

cour t  of  appeal s af f i r med t he ci r cui t  cour t ' s  or der  al l owi ng t he 

pl ai nt i f f s t o wi t hdr aw t he admi ssi ons.   

I I  

¶24 Two st andar ds of  r evi ew appl y i n t he pr esent  case.  

¶25 The cour t  must  i nt er pr et  Wi s.  St at .  § 804. 11( 2) .   The 

i nt er pr et at i on of  a st at ut e pr omul gat ed under  t hi s cour t ' s  r ul e-

maki ng aut hor i t y pr esent s a quest i on of  l aw,  whi ch t hi s cour t  
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r evi ews i ndependent l y of  t he c i r cui t  cour t  and cour t  of  appeal s  

but  benef i t i ng f r om t hei r  anal yses. 7   

¶26 The cour t  must  al so det er mi ne whet her  t he c i r cui t  

cour t  er r oneousl y exer ci sed i t s di scr et i on i n al l owi ng t he 

pl ai nt i f f s t o wi t hdr aw admi ssi ons under  Wi s.  St at .  § 804. 11( 2) .    

¶27 Wi sconsi n St at .  § 804. 11( 2)  gover ns wi t hdr awal  or  

amendment  of  a par t y ' s admi ssi on.   I t  pr ovi des t hat  t he c i r cui t  

cour t  may per mi t  wi t hdr awal  or  amendment  of  an admi ssi on when 

t wo condi t i ons ar e met : 8 ( A)  " t he pr esent at i on of  t he mer i t s of  

t he act i on wi l l  be subser ved t her eby" ;  and ( B)  " t he par t y who 

obt ai ned t he admi ssi on f ai l s  t o sat i sf y t he cour t  t hat  

wi t hdr awal  or  amendment  wi l l  pr ej udi ce t he par t y i n mai nt ai ni ng 

t he act i on or  def ense on t he mer i t s. " 9  The st at ut e pr ovi des i n 

f ul l  as f ol l ows:   

Effect of admission.  Any mat t er  admi t t ed under  t hi s 
sect i on i s concl usi vel y est abl i shed unl ess t he cour t  
on mot i on per mi t s wi t hdr awal  or  amendment  of  t he 
admi ssi on.  The cour t  may per mi t  wi t hdr awal  or  
amendment  when t he pr esent at i on of  t he mer i t s  of  t he 
act i on wi l l  be subser ved t her eby and t he par t y  who 
obt ai ned t he admi ssi on f ai l s t o sat i sf y t he cour t  t hat  
wi t hdr awal  or  amendment  wi l l  pr ej udi ce t he par t y i n 
mai nt ai ni ng t he act i on or  def ense on t he mer i t s .  Any 
admi ssi on made by a par t y under  t hi s sect i on i s f or  
t he pur pose of  t he pendi ng act i on onl y and i s not  an 

                                                 
7 Tr i ni t y Pet r ol eum,  I nc.  v.  Scot t  Oi l  Co. ,  2007 WI  88,  ¶32,  

302 Wi s.  2d 299,  735 N. W. 2d 1.  

8 See Mucek v.  Nat i onwi de Commc' ns I nc. ,  2002 WI  App 60,  
¶34,  252 Wi s.  2d 426,  643 N. W. 2d 98 ( " Sect i on 804. 11( 2)  pr ovi des 
t hat  a cour t  may per mi t  wi t hdr awal  of  an admi ssi on i f  t wo 
condi t i ons ar e met . "  ( quot at i on mar ks omi t t ed) ) .   

9 Wi s.  St at .  § 804. 11( 2) .    
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admi ssi on f or  any ot her  pur pose nor  may i t  be used 
agai nst  t he par t y i n any ot her  pr oceedi ng.  

¶28 The l anguage i n Wi s.  St at .  § 804. 11( 2)  at  i ssue i n t he 

pr esent  case,  namel y t he second sent ence,  " was adopt ed f r om and 

i s near l y i dent i cal  t o i t s count er par t  pr ovi s i on i n [ Fed.  R.  

Ci v.  P.  36( b) ] . " 10  Rul e 36( b)  of  t he Feder al  Rul es of  Ci v i l  

Pr ocedur e pr ovi des i n r el evant  par t  t hat  " t he cour t  may per mi t  

wi t hdr awal  or  amendment  [ of  an admi ssi on]  i f  i t  woul d pr omot e 

t he pr esent at i on of  t he mer i t s of  t he act i on and i f  t he cour t  i s  

not  per suaded t hat  i t  woul d pr ej udi ce t he r equest i ng par t y i n 

mai nt ai ni ng or  def endi ng t he act i on on t he mer i t s. "    

¶29 When " a st at e r ul e mi r r or s t he f eder al  r ul e,  we 

consi der  f eder al  cases i nt er pr et i ng t he r ul e t o be per suasi ve 

aut hor i t y. " 11  When i nt er pr et i ng Wi s.  St at .  § 804. 11( 2) ,  t he 

cour t  may t her ef or e seek gui dance i n f eder al  cases i nt er pr et i ng 

Rul e 36( b)  of  t he Feder al  Rul es of  Ci v i l  Pr ocedur e.    

¶30 The t ext s of  Wi s.  St at .  § 804. 11( 2)  and Fed.  R.  Ci v.  

P.  36( b) ,  as wel l  as t he case l aw,  demonst r at e t hat  under  Wi s.  

St at .  § 804. 11( 2) ,  " a cour t  may per mi t  wi t hdr awal  i f  bot h 

st at ut or y condi t i ons ar e met [ . ] " 12  The " t wo r equi r ement s must  be 

met  bef or e an admi ssi on may be wi t hdr awn:  ( 1)  pr esent at i on of  

t he mer i t s of  t he act i on must  be subser ved,  and ( 2)  t he par t y 

                                                 
10 Mucek,  252 Wi s.  2d 426,  ¶29.  

11 St at e v.  Evans,  2000 WI  App 178,  ¶8 n. 2,  238 Wi s.  2d 411,  
617 N. W. 2d 220 ( c i t i ng St at e v.  Car denas- Her nandez,  219 
Wi s.  2d 516,  528,  579 N. W. 2d 678 ( 1998) ) .  

12 See Mucek,  252 Wi s.  2d 426,  ¶34 ( i nt er nal  quot at i on mar ks 
omi t t ed;  emphasi s added) .  
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who obt ai ned t he admi ssi on must  not  be pr ej udi ced by t he 

wi t hdr awal . " 13  The l ack of  pr ej udi ce t o t he nonmovi ng par t y i n 

mai nt ai ni ng t he act i on or  def ense on t he mer i t s i s a 

pr er equi s i t e of  wi t hdr awal  under  Wi s.  St at .  § 804. 11( 2) ,  not  a 

pol i cy goal  t hat  may be wei ghed or  bal anced agai nst  ot her  goal s.   

¶31 We now t ur n t o t he st andar d f or  r evi ew of  t he c i r cui t  

cour t ' s  or der  per mi t t i ng t he pl ai nt i f f s t o wi t hdr aw t he 

admi ssi on.   The ci r cui t  cour t ' s  or der  al l owi ng wi t hdr awal  or  

amendment  of  an admi ssi on under  Wi s.  St at .  § 804. 11 l i es wi t hi n 

t he c i r cui t  cour t ' s  di scr et i on. 14  Thi s cour t  wi l l  uphol d t he 

c i r cui t  cour t ' s  or der  i f  t he c i r cui t  cour t  appl i es a pr oper  

st andar d of  l aw,  exami nes t he r el evant  f act s,  and r eaches a 

concl usi on t hat  a r easonabl e cour t  coul d r each,  demonst r at i ng a 

r at i onal  pr ocess. 15   

¶32 I n t he pr esent  case t he i ssue of  er r oneous exer ci se of  

di scr et i on i n al l owi ng t he pl ai nt i f f s t o wi t hdr aw t he admi ssi on 

                                                 
13 Sonoda v.  Cabr er a,  255 F. 3d 1035,  1039 ( 9t h Ci r .  2001) .  

See al so Am.  Aut o.  Ass' n v.  AAA Legal  Cl i ni c of  Jef f er son 
Cr ooke,  P. C. ,  930 F. 2d 1117,  1119 ( 5t h Ci r .  1991)  ( " [ W] hi l e t he 
di st r i ct  cour t  has consi der abl e di scr et i on over  whet her  t o 
per mi t  wi t hdr awal  or  amendment  of  admi ssi ons,  t hat  di scr et i on 
must  be exer ci se wi t hi n t he bounds of  t hi s t wo- par t  t est :  1)  t he 
pr esent at i on of  t he mer i t s must  be subser ved buy al l owi ng 
wi t hdr awal  or  amendment ;  and 2)  t he par t y t hat  obt ai ned t he 
admi ssi ons must  not  be pr ej udi ced i n i t s pr esent at i on of  t he 
case by t hei r  wi t hdr awal . "  ( f oot not e omi t t ed) ) .  

14 Mucek,  252 Wi s.  2d 426,  ¶25 ( c i t i ng Schmi d v.  Ol sen,  111 
Wi s.  2d 228,  237,  330 N. W. 2d 547 ( 1983) ) .  

15 Mucek,  252 Wi s.  2d 426,  ¶25 ( c i t i ng Loy v.  Bunder son,  107 
Wi s.  2d 400,  414- 15,  320 N. W. 2d 175 ( 1982) ) .  
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t ur ns on whet her  t he c i r cui t  cour t  appl i ed t he pr oper  st andar d 

of  l aw.   The ci r cui t  cour t ,  i n i nt er pr et i ng and appl y i ng Wi s.  

St at .  § 804. 11( 2) ,  i dent i f i ed t he t wo par t s of  § 804. 11( 2)  but  

di d not  expl i c i t l y  det er mi ne whet her  wi t hdr awal  of  t he 

pl ai nt i f f s '  admi ssi on woul d pr ej udi ce t he def endant s i n 

mai nt ai ni ng t hei r  def ense on t he mer i t s.  I n i t s wr i t t en 

deci s i on,  t he c i r cui t  cour t  acknowl edged t hat  t he pr ej udi ce 

i ssue i s " di f f i cul t  t o assess"  and t hat  " s i gni f i cant  pr ej udi ce 

concer ns exi st . "   I t  r ecogni zed t hat  t he pl ai nt i f f s '  mot i on t o 

wi t hdr aw t he admi ssi ons woul d " necessi t at [ e]  addi t i onal  exper t  

eval uat i on,  t est i mony and r el at ed di scover y"  and woul d 

" r equi r e[ ]  adj our nment  of  t he i mpendi ng t r i al  and add[ ]  

s i gni f i cant  expense[ . ] "   The c i r cui t  cour t ,  however ,  di d not  

expl i c i t l y  det er mi ne whet her  i t s " s i gni f i cant  pr ej udi ce 

concer ns"  amount ed t o pr ej udi ce t o t he def endant s f or  pur poses 

of  Wi s.  St at .  § 804. 11( 2) .   

¶33 Fur t her mor e,  t he c i r cui t  cour t  seemed t o i nt er pr et  

Wi s.  St at .  § 804. 11( 2)  as est abl i shi ng a t wo- f act or  bal anci ng 

t est  r at her  t han as set t i ng f or t h t wo i ndependent  r equi r ement s.   

The ci r cui t  cour t  st at ed t hat  t he answer  i n t he pr esent  case 

" l i es i n t he bal anci ng of  t he t wo pr ongs"  of  Wi s.  St at .  

§ 804. 11( 2) .   The ci r cui t  cour t  f ur t her  st at ed t hat  i t  woul d 

gr ant  t he pl ai nt i f f s '  mot i on t o wi t hdr aw t he admi ssi ons because 

" [ w] hi l e s i gni f i cant  pr ej udi ce concer ns exi st ,  t he f ai r ness 

i ssue i mpl i cat ed by t he poss i bi l i t y  t hat  Ms.  Lucket t  was 

consci ous of  t he cat ast r ophi c i nj ur i es she suf f er ed cr i es out  

f or  r esol ut i on on t he mer i t s. "  
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¶34 The cour t  of  appeal s di d not  v i ew t he ci r cui t  cour t  as 

havi ng mi si nt er pr et ed Wi s.  St at .  § 804. 11( 2) .   Some of  t he 

def endant s asser t  t hat  t he c i r cui t  cour t  er r oneousl y i nt er pr et ed 

t he st at ut e.       

¶35 When a c i r cui t  cour t  appl i es an i ncor r ect  st andar d of  

l aw i n maki ng a di scr et i onar y deci s i on,  t he c i r cui t  cour t  has 

er r oneousl y exer ci sed i t s di scr et i on. 16  Thi s  cour t  has 

concl uded,  however ,  i n Schmi d v.  Ol sen,  111 Wi s.  2d 228,  237,  

330 N. W. 2d 547,  t hat  al t hough t he ci r cui t  cour t  di d not  

ar t i cul at e or  appl y t he cr i t er i a of  Wi s.  St at .  § 804. 11( 2)  as a 

basi s f or  i t s  deci s i on per mi t t i ng wi t hdr awal  of  an admi ssi on,  

r ever sal  was not  aut omat i c. 17 

¶36 The def endant s do not  ask t hi s  cour t  t o r emand t he 

mat t er  t o t he c i r cui t  cour t  t o exer ci se i t s di scr et i on a second 

t i me af t er  appl y i ng a pr oper  i nt er pr et at i on of  Wi s.  St at .  

                                                 
16 Schmi d v.  Ol sen,  111 Wi s.  2d 228,  237,  330 N. W. 2d 547 

( 1983)  ( " A r evi ewi ng cour t  i s  obl i ged t o uphol d a di scr et i onar y 
deci s i on of  a t r i al  cour t ,  i f  i t  can concl ude ab i ni t i o t hat  
t her e ar e f act s of  r ecor d whi ch woul d suppor t  t he t r i al  j udge' s 
deci s i on had di scr et i on been exer ci sed on t he basi s of  t hose 
f act s. " )   

17 See Schmi d,  111 Wi s.  2d at  237 ( " The [ c i r cui t ]  cour t  di d 
not  ar t i cul at e as t he basi s f or  i t s  deci s i on t he t wo cr i t er i a of  
sec.  804. 11( 2) ,  St at s.   I t  i s  wel l  est abl i shed t hat  a deci s i on 
whi ch r equi r es t he exer ci se of  di scr et i on and whi ch on i t s f ace 
demonst r at es no consi der at i on of  any of  t he f act or s on whi ch t he 
deci s i on shoul d be pr oper l y based const i t ut es an abuse of  
di scr et i on as a mat t er  of  l aw.   I f  a t r i al  j udge bases t he 
exer ci se of  hi s di scr et i on upon a mi st aken vi ew of  t he l aw,  hi s 
conduct  i s beyond t he l i mi t s of  hi s di scr et i on.   Even t hough 
t her e was an abuse of  di scr et i on i n t he case bef or e us,  r ever sal  
by t hi s cour t  i s  not  aut omat i c. "  ( i nt er nal  c i t at i ons omi t t ed) ) .   
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§ 804. 11( 2) .   The def endant s ask t hi s cour t  t o r ever se t he or der  

of  t he c i r cui t  cour t  and t he cour t  of  appeal s on t he gr ound t hat  

wi t hdr awal  of  t he admi ssi ons i s pr ecl uded as a mat t er  of  l aw.   

The def endant s mai nt ai n t hat  wi t hdr awal  of  t he admi ssi ons wi l l  

pr ej udi ce t hem as a mat t er  of  l aw i n mai nt ai ni ng t hei r  def ense 

on t he mer i t s.     

¶37 Adher i ng t o Schmi d v.  Ol sen,  we exami ne t he r ecor d t o 

det er mi ne whet her  i t  suppor t s t he c i r cui t  cour t ' s  ul t i mat e 

deci s i on t o al l ow wi t hdr awal  of  t he pl ai nt i f f s '  admi ssi ons.   We 

concl ude t hat  t he r ecor d suppor t s t he concl usi on ( A)  t hat  

wi t hdr awal  of  t he admi ssi ons wi l l  subser ve t he pr esent at i on of  

t he mer i t s;  and ( B)  t hat  t he def endant s wi l l  not  be pr ej udi ced 

by wi t hdr awal  of  t he admi ssi ons i n mai nt ai ni ng t hei r  def ense on 

t he mer i t s.  

A 

¶38 The f i r st  r equi r ement  of  Wi s.  St at .  § 804. 11( 2)  

emphasi zes t he i mpor t ance of  havi ng t he act i on r esol ved on t he 

mer i t s. 18  The ci r cui t  cour t  det er mi ned t hat  wi t hdr awal  of  t he 

pl ai nt i f f s '  admi ssi ons wi l l  subser ve t he pr esent at i on of  t he 

                                                 
18 See Per ez v.  Mi ami - Dade Count y,  297 F. 3d 1255,  1266 ( 11t h 

Ci r .  2002)  ( " Thi s par t  of  t he t est  emphasi zes t he i mpor t ance of  
havi ng t he act i on r esol ved on t he mer i t s[ . ] "  ( quot at i on mar ks 
and ci t at i on omi t t ed) ) ;  Rai ser  v.  Ut ah Count y,  409 F. 3d 1243,  
1246 ( 10t h Ci r .  2005)  ( same;  quot i ng Per ez) .    

See al so Fed.  R.  Ci v.  P.  36,  Not es of  t he Advi sor y 
Commi t t ee on t he 1979 amendment s ( st at i ng t hat  Fed.  R.  Ci v.  P.  
36( b)  " emphasi zes t he i mpor t ance of  havi ng t he act i on r esol ved 
on t he mer i t s,  whi l e at  t he same t i me assur i ng each par t y t hat  
j ust i f i ed r el i ance on an admi ssi on i n pr epar at i on f or  t r i al  wi l l  
not  oper at e t o hi s pr ej udi ce. " ) .  
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mer i t s of  t he act i on because " [ i ] f ,  as t he [ newl y- di scover ed]  

ent r i es i n t he medi cal  r ecor ds .  .  .  ar guabl y i ndi cat e,  Ms.  

Lucket t  was capabl e of  and di d exper i ence pai n and suf f er i ng f or  

t he ext ended per i od bet ween t he t i me she l apsed i nt o a coma t o 

t he t i me of  her  deat h,  i t  i s  appr opr i at e f or  t he j ur y t o 

consi der  t hat  f act  and,  i f  l i abi l i t y  i s  est abl i shed,  awar d 

damages t o compensat e t hat  l oss. "    

¶39 The def endant s gener al l y do not  chal l enge t he ci r cui t  

cour t ' s  det er mi nat i on t hat  wi t hdr awal  of  t he pl ai nt i f f s '  

admi ssi ons wi l l  subser ve t he pr esent at i on of  t he mer i t s of  t he 

act i on.    

¶40 Some def endant s ar gue t hat  wi t hdr awal  of  an admi ssi on 

cannot  subser ve t he pr esent at i on of  t he mer i t s of  t he act i on 

unl ess t he admi ssi on i s " squar el y and concl usi vel y cont r adi ct ed 

by somet hi ng i n t he cour t ' s  r ecor d. " 19  Thi s ar gument  does not  

compor t  wi t h t he case l aw.   Bot h st at e and f eder al  cases have 

concl uded t hat  wi t hdr awal  or  amendment  of  an admi ssi on wi l l  

                                                 
19 Pet i t i oner s '  Repl y Br i ef  of  Aur or a Si nai  Medi cal  Cent er ,  

I nc. ,  t he Medi cal  Pr ot ect i ve Company and t he I nj ur ed Pat i ent s & 
Fami l i es Compensat i on Fund at  9.  

The di ssent  asser t s t hat  t he pl ai nt i f f s ar guabl y submi t t ed 
evi dence t o j ust i f y t he wi t hdr awal  of  t he admi ssi on t o t he 
second r equest  but  t hat  no evi dence was submi t t ed t o j ust i f y t he 
wi t hdr awal  of  admi ssi ons number  one and t hr ee.   The def endant s 
do not  make t hi s ar gument .  

I t  i s  not  unr easonabl e,  however ,  t o concl ude t hat  t he 
ent r i es i n t he medi cal  r ecor ds f r om 2001 " ar guabl y i ndi cat e"  
t hat  Ms.  Lucket t  was capabl e of  and per haps exper i enced pai n and 
suf f er i ng dur i ng t he per i ods cover ed by t he f i r st  and t hi r d 
admi ssi ons.  
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pr omot e t he pr esent at i on of  t he mer i t s of  t he act i on even when 

t he admi ssi on i s  not  concl usi vel y cont r adi ct ed by somet hi ng i n 

t he r ecor d. 20 

¶41 The ci r cui t  cour t ' s  di scr et i onar y det er mi nat i on t hat  

wi t hdr awal  of  t he pl ai nt i f f s '  admi ssi ons wi l l  subser ve t he 

pr esent at i on of  t he mer i t s of  t he act i on was not  an er r oneous 

exer ci se of  di scr et i on.   The par t i es i n t he i nst ant  case 

evi dent l y r egar d t he quest i on of  Ms.  Lucket t ' s  damages f or  

consci ous pai n and suf f er i ng as a key i ssue t hat  t hey wi l l  

di sput e at  t r i al .   The pl ai nt i f f s '  admi ssi ons,  i f  al l owed t o 

st and,  woul d ef f ect i vel y el i mi nat e a det er mi nat i on on t he mer i t s  

of  t hese i ssues.   Thus,  gr ant i ng t he pl ai nt i f f s '  mot i on t o 

wi t hdr aw t he admi ssi ons wi l l  ai d i n t he ascer t ai nment  of  t he 

t r ut h and t he devel opment  of  t he mer i t s.   We t her ef or e t ur n t o 

                                                 
20 See,  e. g. ,  Schmi d v.  Ol sen,  111 Wi s.  2d 228,  330 

N. W. 2d 547 ( 1983)  ( concl udi ng t hat  t he pr esent at i on of  t he 
mer i t s of  t he act i on woul d be subser ved by wi t hdr awal  of  Ol sen' s 
admi ssi on t hat  he was 70% l i abl e f or  Schmi d' s damages,  al t hough 
t he ext ent  of  Ol sen' s l i abi l i t y  was di sput ed and was not  
concl usi vel y shown) ;  Conl on v.  Uni t ed St at es,  474 F. 3d 616,  622 
( 9t h Ci r .  2007)  ( concl udi ng t hat  t he pr esent at i on of  t he mer i t s  
of  t he act i on woul d be pr omot ed by wi t hdr awal  of  Conl on' s 
admi ssi on t hat  " nei t her  t he i ssui ng of  t he war r ant  [ f or  hi s 
ar r est ] ,  hi s ar r est  or  hi s subsequent  i ncar cer at i on wer e caused 
by negl i gent  or  wr ongf ul  act s or  omi ssi ons of  Uni t ed St at es 
empl oyees, "  al t hough not hi ng concl usi vel y demonst r at ed t hat  
Conl on' s admi ssi on was f al se) ;  Manat t  v.  Uni on Paci f i c  Rai l r oad 
Co. ,  122 F. 3d 514,  517 ( 8t h Ci r .  1997)  ( " I n t he c i r cumst ances of  
t hi s case,  ' t he pr ospect  of  deemi ng [ t he]  cont r over t ed 
f act [ ]  .  .  .  as havi ng been admi t t ed seems .  .  .  t o be anat hema 
t o t he ascer t ai nment  of  t he t r ut h. ' "  ( quot i ng Whi t e Consol .  
I ndus. ,  I nc.  v.  Wat er house,  158 F. R. D.  429,  433 ( D.  Mi nn.  1994)  
( br acket s and el l i pses i n Manat t ) ) ) .  
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t he second r equi r ement  i n Wi s.  St at .  § 804. 11( 2) ,  r el at i ng t o 

pr ej udi ce i n mai nt ai ni ng a def ense on t he mer i t s.   

B 

¶42 Under  Wi s.  St at .  § 804. 11( 2) ,  a c i r cui t  cour t  may 

al l ow wi t hdr awal  of  an admi ssi on i f  " t he par t y who obt ai ned t he 

admi ssi on f ai l s t o sat i sf y t he cour t  t hat  wi t hdr awal  .  .  .  wi l l  

pr ej udi ce t he par t y i n mai nt ai ni ng t he act i on or  def ense on t he 

mer i t s. "    

¶43 The " pr ej udi ce"  cont empl at ed by Wi s.  St at .  § 804. 11( 2)  

" i s not  s i mpl y t hat  a par t y [ obt ai ni ng t he admi ssi ons]  woul d be 

wor se of f  wi t hout  t he admi ssi ons. " 21  To demonst r at e pr ej udi ce i n 

mai nt ai ni ng t he act i on or  def ense on t he mer i t s,  t he par t y who 

obt ai ned t he admi ssi on " must  show pr ej udi ce i n addi t i on t o t he 

i nher ent  consequence t hat  t he par t y wi l l  now have t o pr ove 

somet hi ng t hat  woul d have been deemed concl usi vel y est abl i shed 

i f  t he opposi ng par t y wer e hel d t o i t s admi ssi ons. " 22   

¶44 Pr ej udi ce i n mai nt ai ni ng t he act i on or  def ense on t he 

mer i t s " r el at es t o t he di f f i cul t y a par t y [ her e t he def endant s]  

may f ace i n pr ovi ng i t s case,  e. g. ,  caused by t he unavai l abi l i t y  

of  key wi t nesses,  because of  t he sudden need t o obt ai n evi dence 

wi t h r espect  t o t he quest i ons pr evi ousl y answer ed by t he 

admi ssi ons. " 23  The pr ej udi ce i nqui r y r equi r es a cour t  t o " f ocus 

                                                 
21 Mucek,  252 Wi s.  2d 426,  ¶30 ( c i t at i ons omi t t ed) .    

22 I d.    

23 Br ook Vi l l age N.  Assocs.  v.  Gen.  El ec.  Co. ,  686 F. 2d 66,  
70 ( 1st  Ci r .  1982) .  
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on t he pr ej udi ce t hat  t he nonmovi ng par t y [ her e t he def endant s]  

woul d suf f er  at  t r i al . " 24   

¶45 I t  i s  t he def endant s '  bur den t o demonst r at e t hat  

wi t hdr awal  or  amendment  of  t he admi ssi ons wi l l  pr ej udi ce t hem i n 

mai nt ai ni ng t hei r  def ense on t he mer i t s. 25   

                                                                                                                                                             
See al so Conl on,  474 F. 3d at  622 ( quot i ng Hadl ey v.  Uni t ed 

St at es,  45 F. 3d 1345,  1348 ( 9t h Ci r .  1995)  ( quot i ng Br ook 
Vi l l age,  686 F. 2d at  70) ) ;  Rai ser  v.  Ut ah Count y,  409 F. 3d 1243,  
1246 ( 10t h Ci r .  2005)  ( quot i ng Hadl ey,  45 F. 3d at  1348 ( quot i ng 
Br ook Vi l l age,  686 F. 2d at  70) ) ;  Ker r y St eel ,  I nc.  v.  Par agon 
I ndus. ,  106 F. 3d 147,  154 ( 6t h Ci r .  1997)  ( " Pr ej udi ce under  Rul e 
36( b)  .  .  .  ' r el at es t o speci al  di f f i cul t i es a par t y may f ace 
caused by a sudden need t o obt ai n evi dence upon wi t hdr awal  or  
amendment  of  an admi ssi on. ' "  ( quot i ng Am.  Aut o.  Ass' n v.  AAA 
Legal  Cl i ni c of  Jef f er son Cr ooke,  P. C. ,  930 F. 2d 1117,  1120 ( 5t h 
Ci r .  1991)  ( c i t i ng Br ook Vi l l age,  686 F. 2d at  70) ) ) ;  F. D. I . C.  v.  
Pr usi a,  18 F. 3d 637,  640 ( 8t h Ci r .  1994)  ( quot i ng Gut t i ng v.  
Fal st af f  Br ewi ng Cor p. ,  710 F. 2d 1309,  1314 ( 8t h Ci r .  1983)  
( quot i ng Br ook Vi l l age,  686 F. 2d at  70) ) ;  Am.  Aut o.  Ass' n v.  AAA 
Legal  Cl i ni c of  Jef f er son Cr ooke,  P. C. ,  930 F. 2d 1117,  1120 ( 5t h 
Ci r .  1991)  ( " Cour t s have usual l y f ound t hat  t he pr ej udi ce 
cont empl at ed by Rul e 36( b)  r el at es t o speci al  di f f i cul t i es a 
par t y may f ace caused by a sudden need t o obt ai n evi dence upon 
wi t hdr awal  or  amendment  of  an admi ssi on. "  ( c i t i ng Br ook Vi l l age,  
686 F. 2d at  70) ) ;  Smi t h v.  Fi r st  Nat ' l  Bank of  At l ant a,  837 F. 2d 
1575,  1578 ( 11t h Ci r .  1988)  ( quot i ng Br ook Vi l l age,  686 F. 2d at  
70) ;  7 James Wm.  Moor e et  al . ,  Moor e' s Feder al  Pr act i ce § 36. 13,  
at  36- 46 ( 3d ed.  r ev.  2008)  ( " Rul e 36( b)  cont empl at es pr ej udi ce 
ar i s i ng f r om t he di f f i cul t y a par t y may f ace i n pr ovi ng i t s case 
because of  t he sudden need t o obt ai n evi dence r equi r ed t o pr ove 
t he mat t er  t hat  has been admi t t ed. "  ( f oot not e omi t t ed) ) .  

24 Conl on,  474 F. 3d at  622.  
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¶46 The def endant s of f er  numer ous ar gument s i n suppor t  of  

t hei r  posi t i on t hat  wi t hdr awal  of  t he pl ai nt i f f s '  admi ssi ons 

wi l l  pr ej udi ce t hem i n mai nt ai ni ng t hei r  def ense on t he mer i t s.   

We exami ne each of  t hese ar gument s i n t ur n.  

¶47 The def endant s cont end t hat  because gr ant i ng t he 

pl ai nt i f f s '  mot i on meant  adj our ni ng t he t r i al  f or  addi t i onal  

di scover y,  t he def endant s ar e pr ej udi ced as a mat t er  of  l aw i n 

mai nt ai ni ng t hei r  def ense on t he mer i t s.   The def endant s r el y on 

t wo deci s i ons of  t he cour t  of  appeal s,  Mucek v.  Nat i onwi de 

Communi cat i ons,  I nc. ,  2002 WI  App 60,  252 Wi s.  2d 426,  643 

N. W. 2d 98,  and Est at e of  Hegar t y v.  Beauchai ne,  2006 WI  App 248,  

297 Wi s.  2d 70,  727 N. W. 2d 857,  i n suppor t  of  t hei r  posi t i on 

t hat  t he c i r cui t  cour t  may not  per mi t  wi t hdr awal  or  amendment  of  

an admi ssi on under  Wi s.  St at .  § 804. 11( 2)  when addi t i onal  

di scover y and adj our nment  of  t he t r i al  woul d r esul t .    

¶48 We do not  agr ee wi t h t he def endant s '  i nt er pr et at i on of  

Mucek or  Est at e of  Hegar t y.   These cases demonst r at e,  as t he 

                                                                                                                                                             
25 See Conl on,  474 F. 3d at  622 ( " The par t y r el y i ng on t he 

deemed admi ssi on has t he bur den of  pr ovi ng pr ej udi ce. " ) ;  Rai ser ,  
409 F. 3d at  1246 ( " The second Rul e 36( b)  f act or  r equi r es [ t he 
nonmovi ng par t y]  t o show t hat  i t  woul d be pr ej udi ced by t he 
wi t hdr awal  of  [ t he]  admi ssi ons[ . ] " ) ;  Pr usi a,  18 F. 3d at  640 
( " [ T] he par t y who obt ai ned t he mi st aken admi ssi on .  .  .  has t he 
bur den of  pr ovi ng t hat  an amendment  woul d pr ej udi ce hi m. "  
( c i t at i ons omi t t ed) ) ;  7 James Wm.  Moor e et  al . ,  Moor e' s Feder al  
Pr act i ce § 36. 13,  at  36- 44 ( 3d ed.  r ev.  2008)  ( " The par t y who 
obt ai ned t he admi ssi on must  show t he cour t  t hat  i t  wi l l  be 
pr ej udi ced i f  t he amendment  or  wi t hdr awal  i s al l owed. "  ( f oot not e 
omi t t ed) ) .  
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c i r cui t  cour t  r ecogni zed, 26 t hat  i t  l i es wi t hi n t he c i r cui t  

cour t ' s  di scr et i on t o f i nd pr ej udi ce under  Wi s.  St at .  

§ 804. 11( 2)  on t he gr ound t hat  wi t hdr awal  or  amendment  of  an 

admi ssi on woul d necessi t at e addi t i onal  di scover y and an 

adj our nment  of  t he t r i al .   Nei t her  case demonst r at es t hat  

pr ej udi ce i s est abl i shed as a mat t er  of  l aw when wi t hdr awal  or  

amendment  of  an admi ssi on woul d necessi t at e addi t i onal  di scover y 

and adj our nment  of  t he t r i al .    

¶49 I n t he Mucek case,  t he c i r cui t  cour t  deni ed Nat i onwi de 

Communi cat i ons'  mot i on t o wi t hdr aw admi ssi ons,  concl udi ng t hat  

wi t hdr awal  woul d pr ej udi ce Mucek i n mai nt ai ni ng t he act i on on 

t he mer i t s.   I n assessi ng t he pr ej udi ce t o Mucek,  t he c i r cui t  

cour t  f ocused l ar gel y on Nat i onwi de Communi cat i ons'  ongoi ng 

f ai l ur e t o compl y wi t h t he cour t ' s  di scover y or der s.   On appeal ,  

Nat i onwi de Communi cat i ons ar gued t hat  t he c i r cui t  cour t  had 

appl i ed an i mpr oper  st andar d of  l aw.    

¶50 The cour t  of  appeal s sust ai ned t he ci r cui t  cour t ' s 

det er mi nat i on,  concl udi ng t hat  " a t r i al  cour t  may consi der  a 

par t y ' s hi st or y of  di scover y abuse .  .  .  when det er mi ni ng 

pr ej udi ce under  § 804. 11( 2)  .  .  .  . " 27  The cour t  of  appeal s 

r easoned t hat  " [ a]  par t y ' s ongoi ng f ai l ur e t o pr ovi de document s 

and i nf or mat i on wi l l  f r equent l y magni f y t he i mpor t ance of  

                                                 
26 The ci r cui t  cour t ' s  wr i t t en deci s i on st at es:  " [ R] esul t ant  

adj our nment  and addi t i onal  di scover y i s suf f i c i ent  t o est abl i sh 
pr ej udi ce so as t o j ust i f y deni al  of  t he r equest  t o wi t hdr aw an 
admi ssi on. "  ( c i t i ng Mucek,  252 Wi s.  2d 426,  ¶32 n. 8) .  

27 Mucek,  252 Wi s.  2d 426,  ¶28.    
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r equest s f or  admi ssi ons pr eci sel y because t he r equest i ng par t y 

has al r eady been depr i ved of  r equest ed i nf or mat i on and i s al l  

t he mor e dependent  on admi ssi ons t o i dent i f y what  i s act ual l y i n 

di sput e. " 28 

¶51 The cour t  of  appeal s al so opi ned,  i n a f oot not e,  t hat  

t he c i r cui t  cour t ' s  pr ej udi ce det er mi nat i on coul d be sust ai ned 

because wi t hdr awal  of  Nat i onwi de Communi cat i ons'  admi ssi ons 

l i kel y woul d necessi t at e an adj our nment  of  t he t r i al  so t hat  

Mucek coul d obt ai n addi t i onal  evi dence.   The cour t  of  appeal s 

st at ed t hat  " [ a] n adj our nment  of  t he t r i al  and t he need t o agai n 

at t empt  di scover y woul d i t sel f  const i t ut e pr ej udi ce t o 

Mucek[ . ] " 29  The Mucek cour t  of  appeal s f ur t her  st at ed t hat  " [ a]  

t r i al  cour t ' s  gener al  aut hor i t y t o mai nt ai n t he or der l y and 

pr ompt  pr ocessi ng of  cases pr ovi des aut hor i t y t o deny 

wi t hdr awal ,  apar t  f r om t he t wo f act or s i n Wi s.  St at .  

§ 804. 11( 2) . " 30  The ci r cui t  cour t  i n t he pr esent  case appar ent l y 

concl uded,  wi t hi n i t s di scr et i on,  t hat  despi t e t he f act  t hat  t he 

l awsui t  was over  t hr ee year s i n dur at i on and pendi ng over  s i x 

year s af t er  t he al l eged negl i gence,  i t  coul d mai nt ai n suf f i c i ent  

or der  i n t he pr oceedi ngs i f  t he t r i al  wer e adj our ned and 

addi t i onal  di scover y conduct ed.  

                                                 
28 Mucek,  252 Wi s.  2d 426,  ¶31.    

29 Mucek,  252 Wi s.  2d 426,  ¶32 n. 8 ( c i t i ng Equal  Empl oyment  
Oppor t uni t y Comm' n v.  Jor dan Gr aphi cs,  I nc. ,  135 F. R. D.  126,  
128- 29 ( W. D. N. C.  1991) ) .  

30 Mucek,  252 Wi s.  2d 426,  ¶35.    
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¶52 I n Est at e of  Hegar t y,  t he c i r cui t  cour t  deni ed a 

def endant  i nsur er ' s mot i on t o wi t hdr aw admi ssi ons,  concl udi ng i n 

par t  t hat  wi t hdr awal  woul d pr ej udi ce t he Est at e i n mai nt ai ni ng 

t he act i on on t he mer i t s.   The ci r cui t  cour t  st at ed t hat  t he 

mot i on f or  wi t hdr awal  had come " pr et t y l at e i n t he game"  and 

t hat  wi t hdr awal  woul d mean t hat  t he Est at e " woul d have t o do 

mor e di scover y. " 31   

¶53 The cour t  of  appeal s uphel d t he c i r cui t  cour t ' s 

exer ci se of  di scr et i on.   I t  agr eed wi t h t he c i r cui t  cour t  t hat  

wi t hdr awal  of  t he admi ssi ons woul d mean " a subst ant i al  amount  of  

new di scover y .  .  .  causi ng addi t i onal  del ays i n an al r eady ver y 

l ong pr ocess. " 32  I t  sust ai ned t he ci r cui t  cour t ' s  det er mi nat i on 

t hat  t he r equi r ement  of  addi t i onal  di scover y,  and t he 

concomi t ant  del ay i n t he act i on,  woul d pr ej udi ce t he Est at e. 33 

¶54 I n bot h Mucek and Est at e of  Hegar t y,  t he cour t  of  

appeal s sust ai ned t he ci r cui t  cour t ' s  di scr et i onar y 

det er mi nat i on t hat  wi t hdr awal  of  an admi ssi on woul d r esul t  i n 

pr ej udi ce f or  pur poses of  Wi s.  St at .  § 804. 11( 2) .   Nei t her  t he 

Mucek cour t  of  appeal s nor  t he Est at e of  Hegar t y cour t  of  

appeal s addr essed t he i ssue whet her  t he c i r cui t  cour t  woul d have 

er r ed i f  i t  had gr ant ed t he mot i ons f or  wi t hdr awal  i n t hose 

cases.   Accor di ngl y,  nei t her  case demonst r at es t hat  pr ej udi ce i s  

est abl i shed as a mat t er  of  l aw when wi t hdr awal  or  amendment  of  

                                                 
31 Est at e of  Hegar t y,  297 Wi s.  2d 70,  ¶29.    

32 I d. ,  ¶40.    

33 I d.    
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an admi ssi on woul d necessi t at e addi t i onal  di scover y and 

adj our nment  of  t he t r i al .  

¶55 The f eder al  case l aw i s s i mi l ar  t o Mucek and Est at e of  

Hegar t y.   Sever al  f eder al  di st r i ct  cour t s have exami ned t he need 

f or  addi t i onal  di scover y or  adj our nment  of  t he t r i al  when 

det er mi ni ng whet her  wi t hdr awal  or  amendment  of  an admi ssi on 

under  Fed.  R.  Ci v.  P.  36( b)  wi l l  r esul t  i n pr ej udi ce. 34     

¶56 No f eder al  deci s i on hol di ng t hat  a f eder al  di st r i ct  

cour t  i s  r equi r ed t o f i nd pr ej udi ce under  Fed.  R.  Ci v.  P.  36( b)  

when wi t hdr awal  woul d necessi t at e addi t i onal  di scover y and 

adj our nment  of  t he t r i al  has been br ought  t o t he cour t ' s  

at t ent i on.   The f act  t hat  a t r i al  must  be adj our ned,  or  t hat  t he 

t i me f or  di scover y must  be enl ar ged,  does not  necessar i l y  mean 

t hat  t he non- movi ng par t y wi l l  suf f er  pr ej udi ce i n mai nt ai ni ng 

t he act i on or  def ense on t he mer i t s.   I n exami ni ng pr ej udi ce,  

t he cour t s shoul d " f ocus on t he pr ej udi ce t hat  t he nonmovi ng 

par t y woul d suf f er  at  t r i al . " 35  

                                                 
34 See Equal  Empl oyment  Oppor t uni t y Comm' n v.  Jor dan 

Gr aphi cs,  I nc. ,  135 F. R. D.  126,  129 ( W. D. N. C.  1991) ,  c i t ed i n 
Mucek,  252 Wi s.  2d 426,  ¶32 n. 8 ( f i ndi ng pr ej udi ce because 
per mi t t i ng wi t hdr awal  " may r equi r e addi t i onal  di scover y and 
woul d most  l i kel y del ay t he di sposi t i on of  t h[ e]  mat t er " ) ;  
Ropf ogel  v.  Uni t ed St at es,  138 F. R. D.  579,  584 ( D.  Kan.  1991)  
( f i ndi ng pr ej udi ce i n par t  because wi t hdr awal  coul d " gr eat l y 
del ay t he t r i al  of  t hi s mat t er " ) ;  Br anch Banki ng & Tr ust  Co.  v.  
Deut z- Al l i s  Cor p. ,  120 F. R. D.  655,  659 ( E. D. N. C.  1988)  ( f i ndi ng 
pr ej udi ce i n par t  because wi t hdr awal  woul d i nt er j ect  a new 
" i ssue i n t he case upon whi ch no di scover y has her et of or e been 
under t aken" ) .   

35 See,  e. g. ,  Br ook Vi l l age,  686 F. 2d at  70;  Conl on,  474 
F. 3d at  622.  
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¶57 We t her ef or e t ur n t o t he def endant s '  ar gument s about  

t he pr ej udi ce t hey wi l l  suf f er  at  t r i al .    

¶58 Al t hough adj our nment  of  t he t r i al  may gi ve t he 

def endant s suf f i c i ent  t i me t o pr epar e t o l i t i gat e t he quest i on 

whet her  Ms.  Lucket t  was i n a per si st ent  veget at i ve st at e,  t he 

def endant s cont end t hat  t hey wi l l  be pr ej udi ced f or  pur poses of  

Wi s.  St at .  § 804. 11( 2)  because t he pl ai nt i f f s '  admi ssi ons and 

subsequent  wi t hdr awal  caused t he def endant s t o f or go 

oppor t uni t i es t o pr ocur e r el evant  evi dence t hat  t hey can no 

l onger  obt ai n.   They ar gue t hat  as a r esul t  of  t he admi ssi ons,  

t hey di d not  conduct  an i ndependent  medi cal  exami nat i on of  Ms.  

Lucket t ,  and t hat  as a r esul t  of  t he wi t hdr awal  of  t he 

admi ssi ons t hey wi l l  have t o r el y upon Ms.  Lucket t ' s  medi cal  

r ecor ds and cr oss- exami nat i on of  Ms.  Lucket t ' s  t r eat i ng 

physi c i an at  t r i al .  

¶59 The def endant s ar gue t hat  t hey have l ost  t hei r  

oppor t uni t y t o make use of  a par t i cul ar  exper t  knowl edgeabl e 

about  per si st ent  veget at i ve st at es,  namel y Dr .  Ronal d Cr anf or d.   

Dr .  Cr anf or d passed away bet ween t he dat e of  t he pl ai nt i f f s '  

admi ssi ons and t he dat e t hat  t he pl ai nt i f f s moved t o wi t hdr aw 

t he admi ssi ons.  

¶60 Feder al  cour t s have r ecogni zed t hat  t he pr ej udi ce 

r equi r ed t o be shown by a par t y obj ect i ng t o a mot i on f or  

wi t hdr awal  of  admi ssi ons r el at es t o t he di f f i cul t y t he par t y may 
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f ace i n pr ovi ng i t s case because of  t he unavai l abi l i t y  of  key 

wi t nesses i n l i ght  of  t he del ay. 36 

¶61 Dr .  Cr anf or d l ooked at  some of  Ms.  Lucket t ' s  r ecor ds 

t o det er mi ne whet her  Ms.  Lucket t  f i t  t he char act er i st i cs of  one 

i n a per si st ent  veget at i ve s t at e.   Upon r ecei pt  of  t he 

pl ai nt i f f s '  admi ssi ons,  t he def endant s advi sed Dr .  Cr anf or d t hat  

hi s ser vi ces wer e no l onger  needed.   The def endant s ar gue t hat  

i t  was t he pl ai nt i f f s '  admi ssi ons t hat  ef f ect i vel y det er r ed t he 

def ense f r om aski ng Dr .  Cr anf or d t o exami ne Ms.  Lucket t ' s  

medi cal  r ecor ds and t o per f or m an i ndependent  medi cal  

exami nat i on t o det er mi ne whet her  she was i n a per si st ent  

veget at i ve st at e.   The def endant s c l ai m t hat  had t her e been a 

deni al  of  t he r equest ed admi ssi ons i n Jul y 2005,  t her e woul d 

have been a per i od f r om Jul y 22 unt i l  Oct ober  2,  2005,  when 

( wi t h hi ndsi ght  on t he deat h of  Ms.  Lucket t )  Dr .  Cr anf or d woul d 

have done an i ndependent  medi cal  exami nat i on.   Af t er  t he 

pl ai nt i f f s '  admi ssi ons,  such an exami nat i on was not  necessar y,  

t he def endant s ar gue,  and t he i nt er veni ng deat h of  Ms.  Lucket t  

made any medi cal  exami nat i on i mpossi bl e.   I ndeed,  t he cr ux of  

t he def endant s '  ar gument s about  pr ej udi ce i s t hat  Ms.  Lucket t ' s  

deat h af t er  t he pl ai nt i f f s '  admi ssi ons pr ej udi ced t he def endant s 

i n r ef ut i ng t he pl ai nt i f f s '  c l ai m f or  consci ous pai n and 

suf f er i ng.   

                                                 
36 The def endant s c i t e Rai ser  v.  Ut ah Count y,  409 F3d 1243,  

1247 ( 10t h Ci r .  2005) ,  and Sonoda v.  Caber a,  255 F. 3d 1035,  1039 
( 9t h Ci r .  2001) .  
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¶62 The def endant s of f er  no evi dence or  ar gument  t hat  a 

medi cal  exami nat i on of  Ms.  Lucket t  bet ween Jul y and Oct ober  2005 

woul d have enabl ed Dr .  Cr anf or d or  any ot her  medi cal  exami ner  t o 

eval uat e Ms.  Lucket t ' s  condi t i on f r om Sept ember  29,  2000,  

t hr ough Jul y 22,  2005.   The def endant s acknowl edge t hat  t hey do 

not  know ( and t he r ecor d does not  show)  whet her  an i ndependent  

medi cal  exami nat i on woul d have hel ped t he def endant s i n r ef ut i ng 

t he pl ai nt i f f s '  c l ai m f or  consci ous pai n and suf f er i ng.   Rat her ,  

t he def endant s ar gue t hat  t hei r  i ndependent  exami nat i on 

" woul dn' t  have hur t  t he def ense,  and t hat  i s pr ej udi ce. " 37  We do 

not  equat e t he def endant s '  i nabi l i t y  t o i nt r oduce evi dence t hat  

does not  hur t  t he def ense wi t h pr ej udi ce t o t he def ense i n 

mai nt ai ni ng a def ense on t he mer i t s.   

¶63 The def endant s had t he oppor t uni t y t o make an 

i ndependent  medi cal  exami nat i on of  Ms.  Lucket t  bef or e t he 

admi ssi ons.   They di d not ,  even t hough t hei r  r equest  f or  

admi ssi ons,  al ong wi t h t he accompanyi ng i nt er r ogat or i es and 

r equest  f or  pr oduct i on,  demonst r at e t hat  t he quest i on whet her  

Ms.  Lucket t  was i n a per si st ent  veget at i ve st at e was not  

set t l ed.   As t he cour t  of  appeal s st at ed,  t he " def endant s had 

numer ous oppor t uni t i es t o r equest  an or der  f or  a medi cal  

exami nat i on i n connect i on wi t h sever al  Wi s.  St at .  § 802. 10( 3)  

schedul i ng or der s i ssued bet ween t he commencement  of  t hi s 

l i t i gat i on on December  5,  2003,  and t he Jul y 22,  2005,  admi ssi on 

                                                 
37 Repl y Br i ef  of  Def endant s- Appel l ant s,  Aar on C.  Bodner ,  

M. D. ,  and Physi c i ans I nsur ance Company of  Wi sconsi n,  I nc.  at  11.  
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at  i ssue her e.   None of  t he def endant s made such a r equest . " 38  

The pl ai nt i f f s '  mot i on t o wi t hdr aw t he admi ssi ons di d not  cause 

t he def endant s '  sudden di f f i cul t y i n mai nt ai ni ng t hei r  def ense 

on t he mer i t s.   

¶64 The def endant s al so asser t  t hat  t he wi t hdr awal  of  t he 

admi ssi ons wi l l  pr ej udi ce t hem i n mai nt ai ni ng t hei r  def ense 

i nasmuch as t hey di d not  depose cer t ai n heal t h car e 

pr of essi onal s on t he i ssue of  Ms.  Lucket t ' s  per si st ent  

veget at i ve st at e. 39  The def endant s ar gue t hat  as a r esul t  of  t he 

admi ssi ons t hey l ost  t he oppor t uni t y t o depose t hese r el evant  

wi t nesses when t hei r  memor i es wer e st i l l  f r esh about  t hei r  

per sonal  exper i ences wi t h Ms.  Lucket t .  The def endant s asser t  

t hat  had t he pl ai nt i f f s not  made t he admi ssi ons i n Jul y 2005,  

t he def endant s mi ght  have deposed t hese heal t h car e 

pr of essi onal s af t er  Jul y 2005.   The def endant s asser t  t hat  

" [ t ] he del ay i n r eachi ng di scover y on her  per si st ent  veget at i ve 

st at e was ent i r el y at t r i but abl e t o t he pl ai nt i f f s '  admi ssi on 

t hat  Ms.  Lucket t  was i n such a st at e and was not  consci ous of  

any pai n and suf f er i ng. " 40  
                                                 

38 Lucket t  v.  Bodner ,  No.  2007AP308,  unpubl i shed sl i p op. ,  
¶24 ( Wi s.  Ct .  App.  Apr .  22,  2008) .  

39 A t ot al  of  26 deposi t i ons wer e t aken f r om November  24,  
2004,  t o Januar y 31,  2007.   Deposi t i ons wer e t aken of  ever y 
named physi c i an def endant  and t r eat i ng heal t h car e pr ovi der  f r om 
November  2004 t o June 15,  2005.   Deposi t i ons wer e al so t aken of  
pl ai nt i f f s '  exper t s f r om November  8,  2005,  t o Jul y 26,  2006,  and 
of  def ense exper t s f r om December  15,  2006,  t o Januar y 31,  2007.  

40 Pet i t i oner s '  Br i ef  of  Aur or a Si nai  Medi cal  Cent er ,  I nc. ,  
The Medi cal  Pr ot ect i ve Company and The I nj ur ed Pat i ent s & 
Fami l i es Compensat i on Fund at  16.  
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¶65 We ar e not  per suaded by t hi s ar gument .   I t  i s  har d t o 

under st and why t he def endant s '  f ai l ur e t o depose wi t nesses about  

Ms.  Lucket t ' s  st at e of  consci ousness of  pai n and suf f er i ng i s,  

as t he def endant s asser t ,  ent i r el y t he pl ai nt i f f s '  f aul t .   The 

deposi t i ons coul d have been t aken bef or e t he Jul y 2005 

admi ssi ons.    

¶66 The def endant s t r y t o expl ai n t hei r  f ai l ur e t o do an 

i ndependent  medi cal  exami nat i on or  t o t ake deposi t i ons on t he 

i ssue of  Ms.  Lucket t ' s  per si st ent  veget at i ve st at e by asser t i ng 

t hat  unt i l  t he pl ai nt i f f s '  mot i on i n 2007 t o wi t hdr aw t he 

admi ssi ons,  consci ous pai n and suf f er i ng was never  an i ssue i n 

t he case.   The def endant s ur ge t hat  f r om t he f i l i ng of  t he sui t  

unt i l  Januar y 18,  2007,  al l  counsel  wer e pr oceedi ng under  t he 

assumpt i on t hat  Ms.  Lucket t  was i n a per si s t ent  veget at i ve 

st at e.   

¶67 The def endant s expl ai n t hat  " [ f ] or  t he def ense,  

however ,  t hat  assumpt i on needed t o be conf i r med or  t he possi bl e 

c l ai m of  consci ous pai n and suf f er i ng deal t  wi t h,  by def ense 

exper t s.   The conf i r mat i on .  .  .  was accompl i shed by t he Jul y  22 

admi ssi ons .  .  .  . " 41  We do not  f i nd t hi s expl anat i on of  t he 
                                                 

41 Def endant s- Co- Appel l ant s- Pet i t i oner s,  Pr i t hi pal  S.  Set hi ,  
M. D. ,  Medi cal  Col l ege of  Wi sconsi n Af f i l i at ed Hospi t al s,  I nc. ,  
and Physi c i ans I nsur ance Company of  Wi sconsi n,  I nc. ' s Repl y 
Br i ef  at  4.   See al so Def endant s- Co- Appel l ant s- Pet i t i oner s,  
Pr i t hi pal  S.  Set hi ,  M. D. ,  Medi cal  Col l ege of  Wi sconsi n 
Af f i l i at ed Hospi t al s,  I nc. ,  and Physi c i ans I nsur ance Company of  
Wi sconsi n,  I nc. ' s Br i ef  and Appendi x at  11 ( The def endant s 
expl ai n t he i nconsi st ency,  asser t i ng t hat  t he i ssue of  Ms.  
Lucket t ' s  st at e of  consci ousness " was onl y consi der ed by t he 
def ense as a ' r ul e out '  possi bi l i t y  unt i l  t he admi ssi ons of  Jul y 
22,  2005. " ) .  
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def endant s '  asser t i on of  r el i ance on t he par t i es '  assumpt i ons of  

Ms.  Lucket t ' s  per si st ent  veget at i ve st at e t o be a convi nci ng 

expl anat i on of  t he def endant s '  f ai l ur e t o conduct  an i ndependent  

medi cal  exami nat i on or  t o get  addi t i onal  deposi t i ons bet ween 

Sept ember  29,  2003,  and Jul y 22,  2005.   The def endant s wi l l  not  

be pr ej udi ced by bei ng pl aced i n t he same posi t i on t hey woul d 

have been had t he admi ssi ons not  been mi st akenl y made on 

Jul y 22,  2005.  

¶68 The ar gument  t hat  t he def endant s wi l l  be pr ej udi ced 

because wi t nesses'  memor i es have f aded i s al so not  per suasi ve.   

The medi cal  r ecor ds i ndi cat i ng t hat  Ms.  Lucket t  may not  have 

been i n a per si st ent  veget at i ve st at e ar e dat ed Apr i l  and June 

2001.   Four  year s woul d have al r eady el apsed bet ween t he 

obser vat i ons i n 2001 and any deposi t i ons t hat  coul d have been 

t aken i n 2005 i f  t he pl ai nt i f f s had not  made t he admi ssi ons.   

Memor i es of  a pat i ent ' s condi t i on i n 2001 t hr ough 2004 had 

undoubt edl y al r eady f aded by Jul y 2005.   These memor i es,  i n al l  

l i kel i hood,  wer e not  f r esh i n Jul y 2005 and al so wer e not  f r esh 

i n 2007 when t he admi ssi ons wer e wi t hdr awn.    

¶69 The def endant s al so asser t  t hat  t hey wi l l  be 

pr ej udi ced because t he wi t hdr awal  of  t he admi ssi ons may i ncr ease 

t hei r  f i nanci al  exposur e.   The def endant s poi nt  out  t hat  af t er  

t he pl ai nt i f f s '  admi ssi ons,  t hei r  l i abi l i t y  f or  damages f or  pai n 

and suf f er i ng was f or  t he 33 days t hat  Ms.  Lucket t  may have 

suf f er ed consci ous pai n f r om t he dat e of  t he oper at i on unt i l  

Sept ember  29,  2000.   Wi t h t he wi t hdr awal  of  t he admi ssi ons,  t he 

def endant s f ace l i abi l i t y  f or  many mont hs t hat  Ms.  Lucket t  may 
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have suf f er ed consci ous pai n,  namel y f r om Sept ember  29,  2000,  

unt i l  her  deat h.   The def endant s ar gue t hat  t he wi t hdr awal  of  

t he admi ssi ons t hus adds an uncapped cl ai m f or  consci ous pai n 

and suf f er i ng t hat  coul d s i gni f i cant l y i ncr ease a ver di ct  

agai nst  t hem i n t he i nst ant  case.   The wi t hdr awal  of  t he 

admi ssi ons t her ef or e l ef t  t he def endant s pot ent i al l y  l i abl e f or  

an uncapped cl ai m f or  mor e damages f or  consci ous pai n.   

¶70 We agr ee wi t h t he c i r cui t  cour t  t hat  t he def endant ' s 

" i ncr eased exposur e .  .  .  [ i s  not ]  a per t i nent  consi der at i on on 

t he pr ej udi ce pr ong"  of  Wi s.  St at .  § 804. 11( 2) .   The def endant s '  

i ncr eased exposur e r esul t s f r om t he def endant s '  havi ng t o 

l i t i gat e a quest i on ( Ms.  Lucket t ' s  capaci t y t o exper i ence 

consci ous pai n and suf f er i ng)  t hat  t he def endant s woul d have had 

t o l i t i gat e i n t he absence of  an admi ssi ons.   The case l aw i s 

c l ear  t hat  t he par t y opposi ng a mot i on t o wi t hdr aw or  amend an 

admi ssi on " must  show pr ej udi ce i n addi t i on t o t he i nher ent  

consequence t hat  t he par t y wi l l  now have t o pr ove somet hi ng t hat  

woul d have been deemed concl usi vel y est abl i shed i f  t he opposi ng 

par t y wer e hel d t o i t s admi ssi ons. " 42  As we have st at ed,  t he 

def endant s wi l l  not  be pr ej udi ced i n mai nt ai ni ng a def ense on 

t he mer i t s i f  t hey ar e pl aced i n t he same posi t i on t hey woul d 

have been i n had t he admi ssi ons not  been mi st akenl y made.    

¶71 The def endant s ur ge t hat  wi t hdr awal  of  t he pl ai nt i f f s '  

admi ssi ons shoul d not  be per mi t t ed because t he pl ai nt i f f s cannot  

                                                 
42 Mucek,  252 Wi s.  2d 426,  ¶30.  
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show excusabl e negl ect  or  good cause. 43  Sect i on 804. 11( 2)  does 

not ,  however ,  make " excusabl e negl ect "  a pr er equi s i t e f or  

wi t hdr awal  or  amendment  of  an admi ssi on.   As t he Uni t ed St at es 

Cour t  of  Appeal s f or  t he Ei ght h Ci r cui t  has expl ai ned,  a cour t  

must  " consi der  t he ef f ect  upon t he l i t i gat i on and pr ej udi ce t o 

t he r esi st i ng par t y,  r at her  t han f ocusi ng on t he movi ng par t y ' s 

excuses f or  an er r oneous admi ssi on. " 44 

¶72 I n sum,  t he c i r cui t  cour t  r ecor d i s suf f i c i ent  t o 

suppor t  t he c i r cui t  cour t ' s  di scr et i onar y det er mi nat i on t o al l ow 

t he pl ai nt i f f s t o wi t hdr aw t he admi ssi ons.   For  t he r easons set  

f or t h,  we concl ude t hat  t he c i r cui t  cour t  di d not  er r oneousl y 

exer ci se i t s di scr et i on i n gr ant i ng t he pl ai nt i f f s '  mot i on t o 

wi t hdr aw t he admi ssi ons.  

¶73 Accor di ngl y,  we af f i r m t he deci s i on of  t he cour t  of  

appeal s af f i r mi ng t he ci r cui t  cour t ' s  or der  al l owi ng t he 

pl ai nt i f f s t o wi t hdr aw t he admi ssi ons.   We r emand t he cause t o 

                                                 
43 Dur i ng t he f i nal  pr et r i al  hear i ng,  t he c i r cui t  cour t  

st at ed t hat  i t  i s  " under st andabl e t hat  gi ven t he vol ume of  
r ecor ds t hat  ar e i nvol ved,  gi ven t he l engt h of  t r eat ment ,  t he 
compl exi t y of  medi cal  i ssues,  et  cet er a,  t hat  [ t he r ecor ds 
suggest i ng t hat  Ms.  Lucket t  was consci ous i n 2001 wer e]  
quot e/ unquot e mi ssed. "   The ci r cui t  cour t  di d not  expl i c i t l y 
det er mi ne whet her  t he f ai l ur e of  pl ai nt i f f s '  counsel  t o di scover  
t he r ecor ds ear l i er  r esul t ed f r om " excusabl e negl ect . "    

44 Pr usi a,  18 F. 3d at  640 ( quot at i on mar ks and ci t at i on 
omi t t ed) .   See al so Feder al  Pr ocedur e:  Lawyer ' s  Edi t i on ( 2007)  
§§ 26. 749- . 750,  at  520 ( " The movi ng par t y ' s excuse f or  i t s 
er r oneous admi ssi on i s not  a r el evant  consi der at i on i n 
det er mi ni ng a mot i on t o wi t hdr aw or  amend an 
admi ssi on.  .  .  .  [ Fed.  R.  Ci v.  P.  36( b) ]  does not  r equi r e t he 
movi ng par t y t o pr ove excusabl e negl ect . "  ( f oot not es omi t t ed) ) .  
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t he c i r cui t  cour t  f or  f ur t her  pr oceedi ngs not  i nconsi st ent  wi t h 

t hi s opi ni on.  

By the Court.—The deci s i on of  t he Cour t  of  Appeal s i s 

af f i r med.   �
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¶74 ANNETTE KI NGSLAND ZI EGLER,  J.    (concurring).  I  j oi n 

i n t he maj or i t y opi ni on and concur  wi t h t hat  opi ni on i n t hat  t he 

maj or i t y concl udes t hat  t he def ense f ai l ed t o meet  i t s bur den t o 

show " t hat  wi t hdr awal  or  amendment  wi l l  pr ej udi ce t he par t y i n 

mai nt ai ni ng t he act i on or  def ense on t he mer i t s. "   Wi s.  St at .  

§ 804. 11( 2)  ( emphasi s added) .    

¶75 I ndeed,  t he c i r cui t  cour t  er r ed i n appl y i ng a 

bal anci ng t est  i n t he case at  i ssue.   I t  was t he ci r cui t  cour t ' s  

dut y t o consi der  t he t wo condi t i ons set  f or t h i n Wi s.  St at .  

§ 804. 11( 2) :  ( 1)  t he c i r cui t  cour t  may per mi t  wi t hdr awal  or  

amendment  of  an admi ssi on when t he pr esent at i on of  t he mer i t s of  

t he act i on wi l l  be subser ved t her eby,  and ( 2)  t he par t y who 

obt ai ned t he admi ssi on f ai l s  t o sat i sf y t he cour t  t hat  

wi t hdr awal  or  amendment  wi l l  pr ej udi ce t he par t y i n mai nt ai ni ng 

t he act i on or  def ense on t he mer i t s.   I nst ead of  maki ng f i ndi ngs  

as t o t he pr ej udi ce el ement ,  t he c i r cui t  cour t  wr ongf ul l y 

appl i ed a bal anci ng t est .   As a r esul t ,  one r emedy coul d be t o 

r emand t hi s case t o t he c i r cui t  cour t  t o r each a concl usi on 

r egar di ng pr ej udi ce.   However ,  gi ven t he r ecor d i n t hi s case and 

t he t i mi ng of  t he r el evant  event s,  a r emand i s unnecessar y.    

¶76 I  concur  wi t h t he maj or i t y opi ni on i n t hat  t he def ense 

f ai l ed t o meet  i t s bur den t o show t hat  wi t hdr awal  of  t he 

admi ssi on woul d pr ej udi ce t hem i n mai nt ai ni ng an act i on or  

def ense on t he mer i t s.   The ci r cui t  cour t  gave t he def ense an 

oppor t uni t y t o pr oduce such evi dence,  but  t he def ense f ai l ed t o 

do so.   As a r esul t ,  upon r evi ew of  t hi s r ecor d,  t he def ense di d 

not  make a showi ng t hat  at  t he t i me t he admi ssi on was obt ai ned,  
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i t  coul d have gone back sever al  year s pr evi ous t o det er mi ne 

whet her  Lucket t  was i n a per si st ent  veget at i ve st at e.    

¶77 As f or  t he cr i t i cal  nat ur e of  t he t i mi ng i n t hi s case,  

t he par t i es now agr ee t hat  as of  Jul y 22,  2005,  Ms.  Lucket t  was 

i n a per si st ent  veget at i ve st at e.   See maj or i t y op. ,  ¶4.   

Bet ween Apr i l  1,  2001,  and June 21,  2001,  Ms.  Lucket t ' s  medi cal  

r ecor ds i ndi cat e t hat  Ms.  Lucket t  was awar e of  event s and was 

r esponsi ve t o quest i ons.   On June 22,  2005,  t he def ense sought  

t he r el evant  admi ssi ons r egar di ng Ms.  Lucket t ' s  per si st ent  

veget at i ve st at e.   The r el evant  admi ssi ons wer e obt ai ned i n Jul y 

of  2005.   Ms.  Lucket t  di ed a f ew mont hs l at er ,  on Oct ober  2,  

2005.   On Januar y 18,  2007,  t he pl ai nt i f f  sought  t o wi t hdr aw t he 

pr evi ousl y made admi ssi on.    

¶78 These f act s beg t he f ol l owi ng quest i on i n t hi s  case:  

Had t he admi ssi on not  been made i n Jul y of  2005,  what  coul d t he 

def ense have done i n 2005 or  2007 t o eval uat e Ms.  Lucket t ' s  

condi t i on i n 2001?  The def ense di d not  pr oduce any pr oof  t hat  

i t  was pr ej udi ced i n pur sui ng a def ense on t he mer i t s.   I n ot her  

wor ds,  t he t r i al  cour t  was not  pr esent ed wi t h any per suasi ve 

ar gument  t hat  had t he def ense not  obt ai ned t he 2005 admi ssi on,  

or  had t he admi ssi on not  been wi t hdr awn i n 2007,  t hat  t he 

def ense coul d have done somet hi ng di f f er ent  t o have r ef ut ed t he 

2001 i nt er val .   I f  t her e was an admi ssi on or  i f  t her e was not  an 

admi ssi on,  i t  i s  al most  i r r el evant ,  gi ven t he t i mi ng of  t he 

admi ssi on and t he f act  t hat  as of  t he t i me of  t he 2005 admi ssi on 

she was i n a per si st ent  veget at i ve st at e.   Ther e i s not hi ng i n 

t he r ecor d t o r ef l ect  t hat  t he wi t hdr awal  of  t he admi ssi on 
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af f ect s t he def ense di f f er ent l y now.   Thi s case i s not  one i n 

whi ch t he admi ssi on i s made cont empor aneousl y wi t h or  on t he 

heel s of  a l uci d i nt er val .   Had t hat  been t he case,  we coul d 

cer t ai nl y r each a di f f er ent  concl usi on,  so l ong as some evi dence 

was pr esent ed r egar di ng pr ej udi ce.   I n t hi s case,  Ms.  Lucket t  

was r esponsi ve i n 2001;  t he admi ssi on was i n Jul y of  2005,  a 

t i me when ever yone agr ees Ms.  Lucket t  was i n a per si st ent  

veget at i ve st at e;  her  deat h was on Oct ober  2,  2005;  t he 

wi t hdr awal  occur r ed on Januar y 18,  2007.   I t  i s  di f f i cul t  t o 

det er mi ne how anyt hi ng ot her  t han a paper  r evi ew coul d have been 

conduct ed i n 2005 and t he same i s t r ue f or  2007 or  even at  

pr esent .   Not hi ng exi st s i n t he r ecor d t o r ef ut e t hat  

concl usi on.    

¶79 The pr obl em wi t h t he def ense' s ar gument  now i s t hat  

even i f  t he def ense i s pl aced back i n t he posi t i on t hey woul d 

have been at  t he t i me of  t he admi ssi on,  t he def ense f ai l s t o 

show t hat  an exper t  woul d be abl e t o do somet hi ng di f f er ent  t han 

he or  she coul d do now.   The bur den was on t he def ense t o show 

t he ci r cui t  cour t  how t hey ar e pr ej udi ced by t hat  admi ssi on 

bei ng wi t hdr awn and how i t  i mpact s t hei r  abi l i t y  t o go back any 

di f f er ent l y t han i t  does now.   I f  t he t i mi ng of  t he per si st ent  

veget at i ve st at e admi ssi on and wi t hdr awal  wer e di f f er ent ,  t hen 

t he out come i n t hi s case coul d be di f f er ent .   Ther e s i mpl y i s no 

showi ng of  t hat  pr ej udi ce.  

¶80 Fi nal l y,  I  woul d not e t hat  t he t r i al  cour t  i s  i n a 

posi t i on t o cr eat e a f ai r  pr ocess by whi ch a t r i al  on t he mer i t s 

can occur  and t hat  t her e i s no undue pr ej udi ce as t hi s case goes 
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f or war d.   Ther e may be i ssues t hat  ar i se r egar di ng t he ef f ect  of  

t he l at e wi t hdr awal  on t he exper t ' s  opi ni ons.   The t r i al  cour t  

wi l l  need t o addr ess t hose i n due cour se and cr eat e an even 

pl ayi ng f i el d.   Tr i al  cour t s ut i l i ze a var i et y of  t echni ques t o 

ensur e f ai r ness and t hi s t r i al  cour t  shoul d do t he same.  

¶81 For  t he f or egoi ng r eason I  concur .  

¶82 I  am aut hor i zed t o st at e t he Just i ces PATI ENCE DRAKE 

ROGGENSACK and MI CHAEL J.  GABLEMAN j oi n t hi s concur r ence.  
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¶83 DAVI D T.  PROSSER,  J.    (dissenting).   I n af f i r mi ng t he 

deci s i on of  t he cour t  of  appeal s,  t he maj or i t y ser i ousl y  

under mi nes t he val ue of  Wi s.  St at .  § 804. 11( 2)  ( 2007- 08) 1 and 

r ewr i t es t he l aw on er r oneous exer ci se of  di scr et i on.   To 

under st and t he damage t hat  i s bei ng done,  we must  exami ne t he 

f act s and l aw i n f ul l .  

I  

¶84 Chapt er  804 i n t he Wi sconsi n Code of  Ci v i l  Pr ocedur e 

per t ai ns t o " Deposi t i ons and Di scover y. "   Wi sconsi n St at .  

§ 804. 11,  ent i t l ed " Request s f or  admi ssi on, "  i s  a v i t al  par t  of  

t hi s chapt er .  

¶85 Under  Wi s.  St at .  § 804. 11( 1) ( a) ,  " a par t y may ser ve 

upon any ot her  par t y a wr i t t en r equest  f or  t he admi ssi on,  f or  

pur poses of  t he pendi ng act i on onl y,  of  t he t r ut h of  any mat t er s  

wi t hi n t he scope of  s.  804. 01( 2) . "   Sect i on 804. 01( 2) ( a)  

expl ai ns t hat  " [ p] ar t i es may obt ai n di scover y r egar di ng any 

mat t er ,  not  pr i v i l eged,  whi ch i s  r el evant  t o t he subj ect  mat t er  

i nvol ved i n t he pendi ng act i on,  whet her  i t  r el at es t o t he c l ai m 

or  def ense of  t he par t y seeki ng di scover y or  t o t he c l ai m or  

def ense of  any ot her  par t y. "   ( Emphasi s added. )  

¶86 Thi s i s st r ai ght f or war d.   The r at i onal e f or  t he r ul e 

i s expl ai ned i n a 1976 comment ar y on " new"  Chapt er  804 i n t he 

Mar quet t e Law Revi ew:  " Thi s r ul e [ sect i on 804. 11]  r epl aces 

f or mer  sect i on 889. 22 wi t h t he l anguage of  Feder al  Rul e 36 and 

of f er s a much i mpr oved pr ocedur e f or  obt ai ni ng f r om a par t y 

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  



No.   2007AP308. dt p 

 

2 
 

admi ssi ons of  f act s and ot her  i t ems of  pr oof  over  whi ch t her e i s  

no di sput e and whi ch can be cost l y and t i me- consumi ng t o pr ove 

at  t r i al . "   Pat r i c i a Gr aczyk,  The New Wi sconsi n Rul es of  Ci v i l  

Pr ocedur e Chapt er  804,  59 Mar q.  L.  Rev.  463,  519 ( 1976)  

( emphasi s added) .  

¶87 I n t hi s case,  one of  t he def endant s sent  t hr ee 

r equest s f or  admi ssi on t o t he pl ai nt i f f s,  pur suant  t o Wi s.  St at .  

§ 804. 11.   The r equest s wer e sent  on June 22,  2005.   By t hat  

t i me,  t he par t i es had t aken deposi t i ons of  ever y named 

physi c i an- def endant  as wel l  as t he f ol l owi ng t r eat i ng heal t h 

car e pr ovi der s:  Jul i e Cavey,  Sandr a Dani el s,  Jessi ca Gr aessner ,  

Chung Mea Ha,  M. D. ,  Mar i l yn Kuest er ,  Hel en Mei ssner ,  and Ri char d 

Muel l er .   I nasmuch as t he par t i es al r eady had deposi t i ons f r om 

many of  t he f act  wi t nesses,  i t  was compl et el y r easonabl e f or  t he 

def endant s t o seek admi ssi ons of  f act s " over  whi ch t her e [ wa] s 

no di sput e and whi ch [ coul d]  be cost l y and t i me- consumi ng t o 

pr ove at  t r i al . "   I d.   Most  compet ent  advocat es woul d do no 

l ess.  

¶88 The maj or i t y put s an omi nous spi n on t hese common 

sense r equest s f or  admi ssi on:  

The def endant s had t he oppor t uni t y t o make an 
i ndependent  medi cal  exami nat i on of  Ms.  Lucket t  bef or e 
t he admi ssi ons.   They di d not ,  even t hough t hei r  
r equest [ s]  f or  admi ssi on[ ] ,  al ong wi t h t he 
accompanyi ng i nt er r ogat or i es and r equest  f or  
pr oduct i on,  demonst r at e t hat  t he quest i on whet her  Ms.  
Lucket t  was i n a per si st ent  veget at i ve st at e was not  
set t l ed.   As t he cour t  of  appeal s st at ed,  t he 
" def endant s had numer ous oppor t uni t i es t o r equest  an 
or der  f or  a medi cal  exami nat i on i n connect i on wi t h 
sever al  .  .  .  schedul i ng or der s i ssued bet ween t he 
commencement  of  t hi s l i t i gat i on .  .  .  and t he Jul y 22,  
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2005,  admi ssi on[ s]  at  i ssue her e.   None of  t he 
def endant s made such a r equest . "  

Maj or i t y op.  ¶63 ( emphasi s added) .  

¶89 El sewher e i n t he opi ni on,  t he maj or i t y asser t s t hat  

" [ t ] he def endant s had t he same 2, 000 pages of  medi cal  r ecor ds"  

as t he pl ai nt i f f s.   I d. ,  ¶17.  

¶90 Ther e ar e i mpl i cat i ons i n t hese st at ement s.   The f i r st  

i s  t hat  t he def endant s shoul d have combed t hr ough 2, 000 pages of  

medi cal  r ecor ds and conduct ed a medi cal  exami nat i on of  Tywanda 

Lucket t ,  even t hough t he pl ai nt i f f s di d not .   The second 

i mpl i cat i on i s t hat  per haps t he def endant s di d comb t hr ough t he 

medi cal  r ecor ds and unear t h what  t he pl ai nt i f f s event ual l y 

di scover ed.   I n t hat  event ,  t he def endant s’  r equest s f or  

admi ssi on wer e not hi ng mor e t han a ski l l f ul  ef f or t  t o euchr e 

pl ai nt i f f s '  counsel  i nt o maki ng f at al  admi ssi ons.   I f  t hi s i s 

what  happened,  t hen def endant s '  counsel  wer e not  sur pr i sed and 

ought  not  compl ai n about  t hei r  sel f - cr eat ed pr edi cament .  

¶91 The pr obl em i s t hat  t hese expect at i ons and suspi c i ons 

ar e not  gr ounded i n t he r ecor d.   Wi t hout  j ust i f i cat i on,  t he 

maj or i t y t r eat s t he def endant s as t hough t hey possessed 

unl i mi t ed t i me and money t o conduct  i nvest i gat i on and di scover y 

and t hei r  r equest s f or  admi ssi on wer e an ef f or t  t o pul l  a f ast  

one on t he pl ai nt i f f s r at her  t han empl oy a val uabl e t ool  t o 
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nar r ow t he f act s  i n di sput e. 2  When t he supr eme cour t  engages i n 

t hi s sor t  of  second- guessi ng,  i t  i nvi t es cour t s t o specul at e 

                                                 
2 The maj or i t y c l ai ms t hat  t he i ssue of  " whet her  Ms.  Lucket t  

was i n a per si st ent  veget at i ve st at e was not  set t l ed"  because 
counsel  made t he r equest s f or  admi ssi on,  whi ch wer e al so 
accompani ed by i nt er r ogat or i es and a r equest  f or  pr oduct i on.   
Maj or i t y op. ,  ¶63.   The maj or i t y ' s st at ement  i mpl i es t hat  t he 
par t i es t hought  Ms.  Lucket t ' s  per si st ent  veget at i ve st at e was i n 
doubt .   However ,  t he maj or i t y ' s c l ai m i s unsuppor t ed by t he 
r ecor d.   I n f act ,  t he r ecor d suppor t s t he opposi t e concl usi on,  
i . e. ,  t he par t i es i n t hi s case wer e pr oceedi ng under  t he 
assumpt i on t hat  Ms.  Lucket t  was i n a per si st ent  veget at i ve st at e 
f r om t he t i me she ent er ed t he Si l ver  Spr i ng Heal t h and 
Rehabi l i t at i on Cent er  unt i l  t he t i me of  her  deat h.   I t  was not  
unt i l  t he l at e af t er noon of  Januar y 18,  2007,  when pl ai nt i f f s '  
counsel  st at es he f i r st  uncover ed t he not es f r om 2001,  t hat  t hi s 
wor ki ng assumpt i on was quest i oned.    

Request i ng t he admi ssi ons and i ncl udi ng an i nt er r ogat or y 
and r equest  f or  pr oduct i on does not  suggest  t hat  t he i ssue of  
Ms.  Lucket t ' s  per si st ent  veget at i ve st at e was i n quest i on,  
because " r equest s f or  admi ssi on ar e not  desi gned t o di scover  
f act s. "   Jef f r ey S.  Ki nsl er ,  Request s f or  Admi ssi on i n Wi sconsi n 
Pr ocedur e:  Ci v i l  Li t i gat i on' s Doubl e- Edged Swor d,  78 Mar q.  L.  
Rev.  625,  632 ( 1995) .   I n par t i cul ar ,  t he par t y r equest i ng t he 
admi ssi on " i s assumed [ t o]  .  .  .  know[ ]  t he f act s bef or e aski ng 
an adver se par t y t o admi t  t hat  t he st at ement  i s t r ue. "   I d.    

I n addi t i on,  i nt er r ogat or i es and ot her  r equest s f or  
di scover y ar e of t en i ncl uded wi t h r equest s f or  admi ssi on.   See,  
e. g. ,  Asea,  I nc.  v.  S.  Pac.  Tr ansp.  Co. ,  669 F. 2d 1242,  1244 
( 9t h Ci r .  1981)  ( " Each of  t he r equest s f or  admi ssi ons was 
accompani ed by an i nt er r ogat or y .  .  .  . " ) .   Thi s i s of t en t he 
case because t he r espondi ng par t y may not  pr ovi de st r ai ght -
f or war d,  unequi vocal  answer s t o t he r equest s.   See Ki nsl er ,  
supr a,  at  631.   I f  t he r espondi ng par t y deni es t he r equest s f or  
admi ssi on,  t hen t he i nt er r ogat or i es and ot her  f or ms of  di scover y 
ar e used t o pr obe t he f act s and r easoni ng al l egedl y suppor t i ng 
t he deni al .   See,  e. g. ,  Asea,  669 F. 2d at  1244 ( " [ The 
i nt er r ogat or i es]  asked t hat  i f  t he r ai l r oads'  r esponse was 
anyt hi ng ot her  t han an unqual i f i ed admi ssi on,  t hey shoul d st at e 
t he f act s,  document s and wi t nesses upon whi ch t he r esponse was 
based. " ) .   The i nt er r ogat or i es and r equest  f or  pr oduct i on i n 
t hi s case wer e pr opounded f or  t hi s l at t er  pur pose:  
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about  t he mot i vat i on behi nd r equest s f or  admi ssi on and 

under mi nes t he val ue of  t hi s di scover y t ool  i n c i v i l  pr act i ce.  

I I  

¶92 I t  i s  agai nst  t hi s backgr ound t hat  we exami ne t he 

maj or i t y ' s r evi ew of  t he c i r cui t  cour t ' s  deci s i on.  

¶93 On June 22,  2005,  Aur or a Si nai  Medi cal  Cent er  and t he 

Medi cal  Pr ot ect i ve Company sent  t he pl ai nt i f f s  t hr ee r equest s 

                                                                                                                                                             
 I NTERROGATORY NO.  1:  I f  you deny t hat  Tywanda 
Lucket t  i s  i n a per si st ent  veget at i ve st at e or ,  
al t er nat i vel y,  deny i nf or mat i on suf f i c i ent  t o f or m a 
bel i ef  as t o whet her  she i s i n a per si st ent  veget at i ve 
st at e,  t hen i t emi ze each and ever y behavi or ,  act i on or  
r esponse ei t her  sol i c i t ed or  obser ved by any heal t h 
car e pr ovi der  or  l ay per son,  whi ch you cont end i s 
i nconsi st ent  wi t h a di agnosi s of  per si st ent  veget at i ve 
st at e.   I dent i f y ,  by name,  addr ess and,  i f  r el evant ,  
posi t i on t i t l e,  of   each i ndi v i dual  who has seen any 
such behavi or  or  act i ons on t he par t  of  Tywanda 
Lucket t  whi ch ar e i nconsi st ent  wi t h a per si st ent  
veget at i ve st at e.  

 ANSWER:  Not  appl i cabl e.  

 I NTERROGATORY NO.  2:  I dent i f y ( by name and 
pr of essi onal  addr ess)  any heal t h car e pr ovi der s who 
have r eached a di agnosi s ot her  t han a per si st ent  
veget at i ve st at e t o expl ai n Tywanda Lucket t ' s  
condi t i on.  

 ANSWER:  Not  appl i cabl e.  

 REQUEST FOR PRODUCTI ON NO.  1:  Pr oduce any medi cal  
r ecor ds,  not es or  ot her  wr i t t en or  v i sual  
document at i on whi ch evi dences t hat  Tywanda Lucket t  i s  
i n a neur ol ogi c  condi t i on ot her  t han a per si st ent  
veget at i ve st at e.  

 ANSWER:  Not  appl i cabl e.  

I n l i ght  of  t hese consi der at i ons,  t he maj or i t y ' s  c l ai m t hat  
Ms.  Lucket t ' s  per si st ent  veget at i ve st at e was i n doubt  when t he 
r equest s f or  admi ssi on wer e made i s unsuppor t ed.    
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f or  admi ssi on.   On Jul y 22,  2005,  pl ai nt i f f s '  counsel  r esponded 

i n t he af f i r mat i ve t o each of  t he t hr ee r equest ed admi ssi ons and 

sai d t hat  t he i nt er r ogat or i es and t he r equest  f or  pr oduct i on 

wer e " not  appl i cabl e. "   On Januar y 18,  2007,  t he day bef or e t he 

f i nal  pr et r i al  conf er ence,  pl ai nt i f f s '  counsel  not i f i ed 

def endant s '  counsel  t hat  t he pl ai nt i f f s wer e wi t hdr awi ng t hei r  

t hr ee admi ssi ons.   Counsel ' s e- mai l  t o t hat  ef f ect  was sent  at  

2: 57 p. m.   The hear i ng on t he r equest  t o wi t hdr aw t he admi ssi ons 

was hel d at  9 a. m.  t he next  mor ni ng.  

¶94 I t  shoul d be not ed t hat  pl ai nt i f f s ’  counsel  di d not  

send t he af or ement i oned e- mai l  t o t he c i r cui t  cour t .   The cour t  

di d not  l ear n about  pl ai nt i f f s ’  di scover y and r equest  t o 

wi t hdr aw admi ssi ons unt i l  t he f ol l owi ng mor ni ng.   The ci r cui t  

cour t ,  i nt ent l y f ocused on mul t i pl e pendi ng mot i ons,  was gi ven 

no advance not i ce about  t he cr i t i cal  deci s i on i t  woul d be asked 

t o make.   At  t he i nf or mal  hear i ng i n chamber s,  t he cour t  may not  

have been gi ven copi es of  t he medi cal  r ecor ds i n quest i on or  a 

copy of  t he e- mai l ,  because i t  i s  c l ear  t hat  t he cour t ,  l i ke 

sever al  of  t he at t or neys,  occasi onal l y mi sst at ed t he f act s.  

¶95 When t her e i s a mot i on or  r equest  t o wi t hdr aw 

admi ssi ons pr evi ousl y made,  t he cour t  must  i nt er pr et  and appl y  

Wi s.  St at .  § 804. 11( 2) .   That  subsect i on r eads,  i n par t ,  as 

f ol l ows:  " The cour t  may per mi t  wi t hdr awal  .  .  .  when t he 

pr esent at i on of  t he mer i t s of  t he act i on wi l l  be subser ved 

t her eby and t he par t y who obt ai ned t he admi ssi on f ai l s t o 

sat i sf y t he cour t  t hat  wi t hdr awal  .  .  .  wi l l  pr ej udi ce t he par t y  
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i n mai nt ai ni ng t he act i on or  def ense on t he mer i t s. "   Wi s.  St at .  

§ 804. 11( 2) .  

¶96 The maj or i t y opi ni on cor r ect l y s t at es t hat  t he t ext  of  

Wi s.  St at .  § 804. 11( 2) ,  as wel l  as t he case l aw,  demonst r at es 

t hat  " ' a cour t  may per mi t  wi t hdr awal  i f  bot h st at ut or y  

condi t i ons ar e met [ . ] ' "   Maj or i t y op. ,  ¶30 ( quot i ng Mucek v.  

Nat i onwi de Commc' ns,  I nc. ,  2002 WI  App 60,  ¶34,  252 Wi s.  2d 426,  

643 N. W. 2d 98)  ( emphasi s and al t er at i on i n maj or i t y opi ni on) .  

¶97 The maj or i t y opi ni on al so cor r ect l y st at es t hat  t he 

c i r cui t  cour t ' s  deci s i on i s a di scr et i onar y deci s i on.   I d. ,  ¶31.   

" Thi s cour t  wi l l  uphol d t he c i r cui t  cour t ' s  or der  i f  t he c i r cui t  

cour t  [ 1]  appl i es a pr oper  st andar d of  l aw,  [ 2]  exami nes t he 

r el evant  f act s,  and [ 3]  r eaches a concl usi on t hat  a r easonabl e 

cour t  coul d r each,  [ 4]  demonst r at i ng a r at i onal  pr ocess. "   I d.  

( c i t i ng Mucek,  252 Wi s.  2d 426,  ¶25 ( c i t i ng Loy v.  Bunder son,  

107 Wi s.  2d 400,  414- 15,  320 N. W. 2d 175 ( 1982) ) ) . 3 

                                                 
3 I n 1981,  t hi s cour t  expl ai ned what  i s necessar y t o sust ai n 

a c i r cui t  cour t ' s  exer ci se of  di scr et i on:  

A di scr et i onar y det er mi nat i on,  t o be sust ai ned,  must  
demonst r abl y be made and based upon t he f act s 
appear i ng i n t he r ecor d and i n r el i ance on t he 
appr opr i at e and appl i cabl e l aw.   Addi t i onal l y,  and 
most  i mpor t ant l y,  a di scr et i onar y det er mi nat i on must  
be t he pr oduct  of  a r at i onal  ment al  pr ocess by whi ch 
t he f act s of  r ecor d and l aw r el i ed upon ar e st at ed and 
ar e consi der ed t oget her  f or  t he pur pose of  achi evi ng a 
r easoned and r easonabl e det er mi nat i on.  
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¶98 I n r evi ewi ng a di scr et i onar y deci s i on,  each of  t hese 

f act or s shoul d be consi der ed.  

¶99 Fi r st ,  t he c i r cui t  j udge appl i ed an i ncor r ect  st andar d 

of  l aw because he st at ed t hat  t he answer  " l i es i n t he bal anci ng 

of  t he t wo pr ongs"  ( f act or s) .   Thi s i s what  t he j udge wr ot e:  

[ T] her e i s a t wo- pr onged anal ysi s r equi r ed i n 
assessi ng t he pr opr i et y of  wi t hdr awal  of  an admi ssi on.   
Fi r st ,  wi l l  t he pr esent at i on of  t he mer i t s of  t he 
act i on be subser ved[ ?]   Second,  wi l l  t he par t y who 
pr evi ousl y obt ai ned and r el i ed upon t he admi ssi on be 
pr ej udi ced[ ?]  .  .  .   [ T] he r esul t ant  obl i gat i on t o 
pr ove a f act  t hat  had been concl usi vel y est abl i shed 
does not  est abl i sh pr ej udi ce.   However ,  r esul t ant  
adj our nment  and addi t i onal  di scover y i s suf f i c i ent  t o 
est abl i sh pr ej udi ce so as t o j ust i f y deni al  of  t he 
r equest  t o wi t hdr aw an admi ssi on.  

 I  have l i t t l e hesi t ance i n concl udi ng t hat  t he 
f i r st  pr ong of  t he anal ysi s i s est abl i shed.  .  .  .   

 The second pr ong i s mor e di f f i cul t  t o assess.   We 
ar e on t he ver ge of  t r i al .   Al l  par t i es have expended 
consi der abl e t i me,  ef f or t  and r esour ces i n pr epar at i on 
f or  t r i al .   We have dedi cat ed a s i gni f i cant  bl ock of  
our  cal endar  ( as have al l  t he l awyer s and,  t o a l esser  
ext ent ,  some of  t he wi t nesses)  t o t hi s t r i al .   
Al l owi ng t he wi t hdr awal ,  necessi t at i ng addi t i onal  
exper t  eval uat i on,  t est i mony and r el at ed di scover y,  
r equi r es adj our nment  of  t he i mpendi ng t r i al  and adds 
si gni f i cant  expense.  

 The pr oper  answer  t o t hi s  di l emma l i es i n t he 
bal anci ng of  t he t wo pr ongs.   I n t hat  r egar d,  I  have 

                                                                                                                                                             
Har t ung v.  Har t ung,  102 Wi s.  2d 58,  66,  306 N. W. 2d 16 ( 1981)  
( emphasi s added) .   On t he ot her  hand,  " i f  t he f act s of  r ecor d 
f ai l  t o suppor t  t he t r i al  cour t ' s  deci s i on,  or  i f  our  r evi ew of  
t he r ecor d i ndi cat es t hat  t he t r i al  cour t  appl i ed t he wr ong 
l egal  st andar d,  we wi l l  r ever se t he t r i al  cour t ' s  deci s i on as an 
er r oneous exer ci se of  di scr et i on. "   Johnson Bank v.  Br andon 
Appar el  Gr p. ,  I nc. ,  2001 WI  App 159,  ¶8,  246 Wi s.  2d 828,  632 
N. W. 2d 107 ( c i t i ng Mei er  v.  Champ' s Spor t  Bar  & Gr i l l ,  I nc. ,  
2001 WI  20,  ¶42,  241 Wi s.  2d 605,  623 N. W. 2d 94) .  
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l i t t l e di f f i cul t y r eachi ng t he concl usi on t hat  t he 
mot i on shoul d be gr ant ed.  

Let t er  f r om Chr i st opher  R.  Fol ey,  Ci r cui t  Judge,  Mi l waukee 

Count y,  t o Counsel  f or  t he Par t i es ( Jan.  19,  2007)  ( emphasi s 

added ( i nt er nal  f oot not es and ci t at i ons omi t t ed) )  [ her ei naf t er  

Let t er  f r om Judge Fol ey] .  

¶100 The cour t  appl i ed t he wr ong st andar d of  l aw,  and i t  i s  

qui t e obvi ous t hat  t he cour t  r el i ed upon t he wr ong st andar d of  

l aw t o over come t he exi st ence of  pr ej udi ce.   The cour t  

acknowl edged t hat  " s i gni f i cant  pr ej udi ce concer ns exi st . "   I d.   

The cour t  spel l ed out  some of  t hose concer ns i n i t s l et t er .   I d.   

And t he cour t  expl ai ned i t s under st andi ng t hat  " r esul t ant  

adj our nment  and addi t i onal  di scover y i s suf f i c i ent  t o est abl i sh 

pr ej udi ce. "   I d.   I n shor t ,  t he cour t  f ound pr ej udi ce.   

Nonet hel ess,  i t  s t i l l  per mi t t ed wi t hdr awal  of  t he t hr ee 

admi ssi ons.   At  a mi ni mum,  t hi s cour t  shoul d r emand t he case f or  

an eval uat i on of  a mot i on t o wi t hdr aw,  appl y i ng pr oper  l egal  

st andar ds.   Thi s i s pr eci sel y what  t he cour t  or der ed i n Schmi d 

v.  Ol sen,  111 Wi s.  2d 228,  239,  330 N. W. 2d 547 ( 1983) .  

¶101 The second def i c i ency i n t he c i r cui t  cour t ' s  

det er mi nat i on i s t hat  t he cour t  f ai l ed t o " exami ne[ ]  t he 

r el evant  f act s. "   Maj or i t y op. ,  ¶31 ( c i t i ng Mucek,  252 

Wi s.  2d 426,  ¶25 ( c i t i ng Loy,  107 Wi s.  2d at  414- 15) ) .    

¶102 The def endant s r equest ed t hr ee admi ssi ons:  

REQUEST TO ADMI T NO.  1:  Admi t  t hat  Tywanda 
Lucket t  i s  pr esent l y i n a per si st ent  veget at i ve st at e.  

REQUEST TO ADMI T NO.  2:  Admi t  t hat  Tywanda 
Lucket t  has been i n a per si st ent  veget at i ve st at e 
s i nce she was admi t t ed t o t he Si l ver  Spr i ng Heal t h and 
Rehabi l i t at i on Cent er .  
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REQUEST TO ADMI T NO.  3:  Admi t  t hat  t he per si st ent  
veget at i ve st at e of  Tywanda Lucket t  i s  per manent .    

The pl ai nt i f f  admi t t ed each r equest .  

¶103 Ei ght een mont hs l at er  and l ess t han t hr ee weeks bef or e 

a schedul ed t r i al ,  t he c i r cui t  cour t  per mi t t ed t he pl ai nt i f f s t o 

wi t hdr aw each admi ssi on.  

¶104 The pl ai nt i f f s ar guabl y submi t t ed evi dence t o j ust i f y 

t he wi t hdr awal  of  t hei r  admi ssi on t o r equest  number  t wo.   The 

pl ai nt i f f s submi t t ed evi dence t hat ,  on Apr i l  11,  2001,  Apr i l  26,  

2001,  and June 21,  2001,  doct or s made not es i ndi cat i ng s i gns of  

Ms.  Lucket t ' s  consci ousness and compr ehensi on.    

¶105 Conver sel y,  pl ai nt i f f s di d not  submi t  any evi dence of  

Ms.  Lucket t ’ s consci ousness or  compr ehensi on dur i ng t he l ast  

hal f  of  2001,  or  at  any t i me i n 2002,  2003,  2004,  or  2005.   

Hence,  t her e was no evi dence submi t t ed t o j ust i f y t he wi t hdr awal  

of  admi ssi on number  one and no evi dence submi t t ed t o j ust i f y t he 

wi t hdr awal  of  admi ssi on number  t hr ee.    

¶106 Pl ai nt i f f s ’  counsel  r epeat edl y suggest ed t hat  t he 

t r i al  woul d have t o expl or e Ms.  Lucket t ’ s consci ousness up t o 

her  deat h,  and t he ci r cui t  cour t  adopt ed t hat  suggest i on.   

Cl ear l y,  t he cour t  i nt ended t o open up t he ent i r e per i od bet ween 

Sept ember  29,  2000,  and Oct ober  2,  2005,  a f i ve year  per i od.   

The cour t  st at ed as f ol l ows:  

 Thi s br i ef  l et t er  wi l l  ser ve t o appr i se you of  my 
deci s i on wi t h r espect  t o Mr .  End' s[ ,  pl ai nt i f f s '  
counsel , ]  mot i on t o wi t hdr aw hi s admi ssi on t hat  Ms.  
Lucket t  was i n a per si st ent  veget at i ve st at e f r om l at e 
August ,  2000,  unt i l  t he t i me of  her  deat h.  .  .  .   The 
admi ssi on acknowl edged an i nabi l i t y  on t he par t  of  Ms.  
Lucket t  t o [ r ef ut e pr oof  t hat  she was i n a per si st ent  
veget at i ve st at e]  dur i ng t he per i od bet ween l at e 
August ,  2000 and t he t i me of  her  deat h.  .  .  .   I f ,  as 
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t he ent r i es i n t he medi cal  r ecor ds r ef er enced i n t hi s 
mor ni ng' s ar gument s ar guabl y i ndi cat e,  Ms.  Lucket t  was 
capabl e of  and di d exper i ence pai n and suf f er i ng f or  
t he ext ended per i od bet ween t he t i me she l apsed i nt o a 
coma t o t he t i me of  her  deat h,  i t  i s  appr opr i at e f or  
t he j ur y t o consi der  t hat  f act  .  .  .  .  

Let t er  f r om Judge Fol ey ( emphasi s added) .  

¶107 The ci r cui t  cour t ' s  deci s i on not  onl y f or ced t he 

def endant s t o f ace exposur e f or  al l  of  2001,  2002,  2003,  2004,  

and ni ne mont hs of  2005 but  al so j ust i f i ed i t s deci s i on,  i n 

par t ,  on consi der at i on of  pai n and suf f er i ng dur i ng a per i od of  

t i me i n 2000 ( l at e August  and most  of  Sept ember ) ,  when t her e was 

no admi ssi on of  a per si st ent  veget at i ve st at e r equest ed and no 

admi ssi on gi ven.   Thi s per i od i n 2000 was al r eady open t o pr oof  

of  pai n and suf f er i ng.    

¶108 I n shor t ,  t he cour t  expanded t he def endant s '  exposur e 

t o a c l ai m of  pai n and suf f er i ng f r om r oughl y t wo mont hs t o 

appr oxi mat el y 60 mont hs ( Oct ober  2000 t o Sept ember  2005) ,  when 

t her e was no evi dence pr of f er ed t o suppor t  a concl usi on t hat  Ms.  

Lucket t  was not  i n a per si st ent  veget at i ve st at e dur i ng 51 of  

t hose 60 mont hs ( Jul y 2001 t o Sept ember  2005)  and at  l east  one 

ot her  f act  was mi sunder st ood.  

¶109 I n maki ng i t s deci s i on t o per mi t  wi t hdr awal  of  

admi ssi ons one and t hr ee,  t he cour t  di d not  have any f act s t o 

j ust i f y wi t hdr awal .   The cour t  coul d not  have exami ned t he 

r el evant  f act s i f  t her e wer e no f act s t o exami ne.  

¶110 The t hi r d def i c i ency i n t he c i r cui t  cour t ' s  

det er mi nat i on i s t hat ,  af t er  s i gni f i cant l y expandi ng t he 

def endant s '  per i od of  exposur e t o damages,  t he cour t  r eached a 

deci s i on t hat  no r easonabl e j udge coul d r each.   The cour t  
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comment ed as f ol l ows:  " The [ Wi sconsi n Pat i ent s Compensat i on]  

Fund .  .  .  not ed i n t hei r  ar gument  i n opposi t i on t o t he mot i on 

t hei r  concer n wi t h r espect  t o s i gni f i cant l y i ncr eased exposur e.   

I  don' t  v i ew t hat  as a per t i nent  consi der at i on on t he pr ej udi ce 

pr ong. "   I d.   The ci r cui t  cour t  di d not  gi ve a l egal  r eason f or  

i t s answer .   I t  gave a f act ual  r eason:  

I f  t he pl ai nt i f f  can est abl i sh [ t hat ]  Ms.  Lucket t  
exper i enced pai n and suf f er i ng dur i ng t hi s per i od as a 
r esul t  of  negl i gence on t he par t  of  any of  t he heal t h 
car e pr ovi der s,  damages shoul d be awar ded.   I f  she di d 
not ,  or  i f  t he pl ai nt i f f  cannot  adequat el y pr ove t hat  
she di d,  no damages wi l l  be awar ded.  

I d.  

¶111 Thi s answer  compl et el y mi sses t he poi nt .   Noneconomi c 

damages f or  pai n and suf f er i ng ar e not  a f i xed amount  unl ess 

t her e i s a cap on t hem.   Thus,  no r easonabl e j udge woul d open up 

def endant s t o an addi t i onal  51 mont hs of  exposur e t o unl i mi t ed 

noneconomi c damages unl ess t her e wer e f act s t o j ust i f y t hat  

addi t i onal  exposur e.   The pl ai nt i f f s submi t t ed no such f act s,  

yet  t he c i r cui t  cour t  made i t s deci s i on anyway.   

¶112 I n my vi ew,  and al so i n t he v i ew of  t he maj or i t y,  t he 

c i r cui t  cour t  appl i ed t he wr ong l egal  st andar d.   The cour t  al so 

f ai l ed t o exami ne t he r el evant  f act s i n t hat  t her e wer e no f act s  

t o suppor t  wi t hdr awal  of  t wo of  t he t hr ee admi ssi ons.   I t  

mi sst at ed f act s i n i t s wr i t t en deci s i on i n r el at i on t o August  

and Sept ember  2000,  showi ng t hat  i t  was oper at i ng under  a 

mi sunder st andi ng.   Fi nal l y,  t he cour t  concl uded t hat  r equi r i ng 

t he def endant s t o def end 30 t i mes t he per i od of  exposur e t hat  
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t hey had t o def end bef or e t he r equest ed wi t hdr awal  was a f act or  

t hat  i t  coul d not  even consi der  i n assessi ng pr ej udi ce.  

¶113 Thi s was an er r oneous exer ci se of  di scr et i on.   When 

t he maj or i t y di sr egar ds a cour t ' s  mul t i pl e er r or s,  i t  r ewr i t es 

t he l aw on er r oneous exer ci se of  di scr et i on.   

I I I  

¶114 Lucket t  v.  Bodner  r epr esent s a per f ect  st or m f or  

def endant s i n a medi cal  mal pr act i ce case.  

¶115 The Wi sconsi n l egi s l at ur e i mposed a cap on noneconomi c 

damages i n medi cal  mal pr act i ce cases i n 1995.   See 1995 Wi s.  Act  

10.   Among ot her  t hi ngs,  t he l egi s l at ur e amended Wi s.  St at .  

§ 893. 55( 4)  t o l i mi t  t ot al  noneconomi c damages f or  each 

occur r ence i n a medi cal  mal pr act i ce case on or  af t er  May 25,  

1995,  t o $350, 000,  whi ch amount  was t o be adj ust ed at  l east  

annual l y t o r ef l ect  changes i n i nf l at i on measur ed by t he 

consumer  pr i ce i ndex.   See Wi s.  St at .  § 893. 55( 4) ( d)  ( 1997- 98) .   

The const i t ut i onal i t y of  t he cap was uphel d i n Guzman v.  St .  

Fr anci s Hospi t al ,  I nc. ,  2001 WI  App 21,  ¶¶1,  25,  240 

Wi s.  2d 559,  623 N. W. 2d 776.   I n Jul y 2005,  t he cap st ood at  

$445, 755.   Thi s was t he amount  Ms.  Lucket t  was sl at ed t o 

r ecei ve,  and i t  was l i kel y t he amount  t hat  t he def endant s woul d 

have conceded i f  t hei r  l i abi l i t y  was est abl i shed.  

¶116 On Jul y 14,  2005,  t he supr eme cour t  deci ded t hat  t hi s 

cap was unconst i t ut i onal .   Fer don v.  Wi sconsi n Pat i ent s Comp.  

Fund,  2005 WI  125,  ¶187,  284 Wi s.  2d 573,  701 N. W. 2d 440.   

Hence,  t he st at ut e t hat  exi st ed and l i mi t ed noneconomi c damages 

i n a medi cal  mal pr act i ce case at  t he t i me when Ms.  Lucket t  
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suf f er ed i nj ur y no l onger  exi st s.   A new st at ut e has been 

enact ed,  but  i t  was not  ef f ect i ve unt i l  Apr i l  6,  2006,  mor e t han 

si x mont hs af t er  Ms.  Lucket t ' s  deat h.   See 2005 Wi s.  Act  183.   

Consequent l y,  t her e i s no st at ut or y l i mi t at i on on noneconomi c 

damages i n t hi s case.  

¶117 Wi sconsi n St at .  § 895. 04 i s Wi sconsi n' s wr ongf ul  deat h 

st at ut e.   The cap on nonpecuni ar y wr ongf ul  deat h damages i n t he 

case of  a deceased adul t  i s  $350, 000.   Wi s.  St at .  § 895. 04( 4) .   

Thi s awar d cover s " l oss of  soci et y and compani onshi p [ and]  may 

be awar ded t o t he .  .  .  chi l dr en .  .  .  of  t he deceased. "   I d.  

¶118 I n Maur i n v.  Hal l ,  2004 WI  100,  ¶6,  274 Wi s.  2d 28,  

682 N. W. 2d 866,  t hi s cour t  det er mi ned t hat  t he noneconomi c 

damages r ecover abl e agai nst  heal t h car e pr ovi der s f or  wr ongf ul  

deat h i n a medi cal  mal pr act i ce case wer e l i mi t ed t o t he 

st at ut or y cap f or  noneconomi c damages f r om wr ongf ul  deat h.   Thi s 

cap was i n l i eu of ,  not  i n addi t i on t o,  t he st at ut or y cap on 

noneconomi c damages f or  medi cal  mal pr act i ce.   See i d.   

Si gni f i cant l y,  t he f act s i n Maur i n i nvol ved a chi l d who di ed 

l ess t han 48 hour s af t er  t he medi cal  mal pr act i ce and was not  

consci ous f or  most  of  t hat  t i me.   I d. ,  ¶¶10- 13.  

¶119 I n Bar t hol omew v.  Wi sconsi n Pat i ent s Compensat i on 

Fund,  2006 WI  91,  ¶3,  293 Wi s.  2d 38,  717 N. W. 2d 216,  t he cour t  

over r ul ed Maur i n.   The Jul y 7,  2006 deci s i on r ef l ect ed a di v i ded 

cour t  on t he quest i on of  whet her  pl ai nt i f f s,  l i ke t he pl ai nt i f f s 

her e,  can col l ect  medi cal  mal pr act i ce noneconomi c damages and 

wr ongf ul  deat h noneconomi c damages.   See i d. ,  ¶4.  
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¶120 Fer don was t he l aw of  Wi sconsi n when t he pl ai nt i f f s i n 

t hi s case made t hei r  admi ssi ons i n Jul y 2005.   Fer don and 

Bar t hol omew wer e t he l aw i n 2007 when t he ci r cui t  cour t  

per mi t t ed t he admi ssi ons t o be wi t hdr awn.    

¶121 To sum up,  under  t he l aw of  Wi sconsi n on Januar y 19,  

2007,  t he c i r cui t  cour t  knew t hat  i t  was exposi ng t he def endant s 

t o an awar d of  unl i mi t ed noneconomi c damages f or  pai n and 

suf f er i ng over  a pot ent i al  f i ve- year  per i od.   Yet ,  l i ke t he 

maj or i t y opi ni on,  i t  r ef used t o t ake t hat  f act or  i nt o account  i n 

eval uat i ng pr ej udi ce.  

¶122 The maj or i t y wr i t es as f ol l ows:  " We agr ee wi t h t he 

c i r cui t  cour t  t hat  t he def endant ' s ' i ncr eased exposur e .  .  .  [ i s  

not ]  a per t i nent  consi der at i on on t he pr ej udi ce pr ong'  of  Wi s.  

St at .  § 804. 11( 2) . "   Maj or i t y op. ,  ¶70 ( al t er at i on and el l i psi s 

i n maj or i t y opi ni on) .   Then,  t he maj or i t y adds t he f ol l owi ng:  

" The def endant s '  i ncr eased exposur e r esul t s f r om t he def endant s 

havi ng t o l i t i gat e a quest i on ( Ms.  Lucket t ' s  capaci t y t o 

exper i ence consci ous pai n and suf f er i ng)  t hat  t he def endant s 

woul d have had t o l i t i gat e i n t he absence of  admi ssi ons. "   I d.  

¶123 The l at t er  st at ement  i s unsuppor t ed and pl ai nl y wr ong.   

Had t her e been no admi ssi ons,  t he def endant s woul d have f or ced 

t he pl ai nt i f f s t o go t hr ough t he medi cal  r ecor ds 18 mont hs 

sooner  based on t he def endant s '  i nt er r ogat or i es and r equest  f or  

pr oduct i on.   The def endant s '  own exper t s al so woul d have 

exami ned t he r ecor ds,  and t hey woul d have been abl e and 

mot i vat ed t o exami ne Ms.  Lucket t  when i t  was st i l l  possi bl e t o 

do so.   Al most  cer t ai nl y,  t he def endant s woul d have been abl e t o 
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r educe t he per i od of  exposur e and woul d ser i ousl y have expl or ed 

set t l ement .   The case woul d not  have come t o t hi s cour t .  

I V 

¶124 Uni que among di scover y pr ocedur es,  r equest s f or  

admi ssi on under  Wi s.  St at .  § 804. 11 ar e used " t o def i ne and 

l i mi t  t he cont r over sy bet ween par t i es t o a l awsui t ,  t hus f r eei ng 

t he cour t  and t he par t i es t o concent r at e on t he mat t er s at  t he 

hear t  of  t he di sput e. "   Rober t  B.  Cor r i s and Mar k M.  Lei t ner ,  

Request s f or  Admi ssi on,  i n Wi sconsi n Di scover y Law and Pr act i ce,  

§ 5. 4 ( Feb.  2006) . 4  I n 1962,  Pr of essor  Ted Fi nman expl ai ned t he 

i mpor t ance of  def i ni ng and l i mi t i ng t he i ssues i n a l aw sui t  

t hr ough t he use of  r equest s f or  admi ssi on:  

A def i ni t i on of  t he cont r over sy i s essent i al .  .  .  .   A 
pr eci se st at ement  of  t he opposi ng cont ent i ons f ocuses 
t he at t ent i on of  t he l i t i gant s and t he t r i bunal  on t he 
cr i t i cal  quest i ons.   Thi s per mi t s t he l i t i gant s t o 
di r ect  t hei r  necessar i l y  l i mi t ed i nvest i gat i ve 

                                                 
4 See al so Mucek v.  Nat i onwi de Commc' ns,  I nc. ,  2002 WI  App 

60,  ¶31,  252 Wi s.  2d 426,  643 N. W. 2d 98 ( " The pur pose of  t he 
admi ssi ons pr ocess ' i s  t o expedi t e t r i al  by est abl i shi ng cer t ai n 
mat er i al  f act s as t r ue .  .  .  t hus nar r owi ng t he r ange of  i ssues 
f or  t r i al . ' "  ( el l i psi s i n or i gi nal )  ( quot i ng Asea,  669 F. 2d at  
1245) ) ;  Edwi n E.  Br yant ,  4 Wi sconsi n Pl eadi ng and Pr act i ce 
§ 31: 44 ( 4t h ed.  2003)  ( " The pur pose of  t he admi ssi ons pr ocess 
i s t o expedi t e t r i al  by est abl i shi ng cer t ai n mat er i al  f act s as 
t r ue,  t hus nar r owi ng t he r ange of  i ssues f or  t r i al . " ) ;  Jay E.  
Gr eni g,  3 Wi sconsi n Pr act i ce Ser i es:  Ci v i l  Pr ocedur e § 411. 1 ( 3d 
ed.  2003)  ( " Sect i on 804. 11 i s i nt ended t o expedi t e t he t r i al  and 
t o r el i eve t he par t i es of  t he cost  of  pr ovi ng f act s t hat  wi l l  
not  be di sput ed at  t r i al ,  t he t r ut h of  whi ch i s known t o t he 
par t i es or  can be ascer t ai ned by r easonabl e i nqui r y. " ) ;  Jay E.  
Gr eni g and Jef f r ey S.  Ki nsl er ,  8 Wi sconsi n Pr act i ce Ser i es:  
Ci v i l  Di scover y § 12: 61 ( 2d ed.  2005)  ( " The admi ssi ons ser ve t o 
el i mi nat e di sput es of  mat er i al  f act  .  .  .  . " ) ;  Ki nsl er ,  supr a,  
at  632 ( " Request s f or  admi ssi on def i ne and l i mi t  t he cont r over sy 
bet ween par t i es t o a l awsui t ,  f r eei ng t he cour t  and t he par t i es 
t o concent r at e on mat t er s at  t he hear t  of  t he di sput e. " ) .  



No.   2007AP308. dt p 

 

17 
 

capaci t i es t o t he det er mi nat i ve i ssues.  .  .  .   And,  
s i nce obscur el y def i ned quest i ons somet i mes cause 
er r oneous deci s i ons,  a pr eci se def i ni t i on pr omot es an 
accur at e and j ust  r esol ut i on of  t he di sput e.  

 A cont r over sy shoul d be l i mi t ed as wel l  as 
def i ned.   I t  i s  sel f - evi dent ,  even i n an adver sar y 
syst em,  t hat  cont ent i ons not  subj ect  t o good f ai t h 
di sput e shoul d be r esol ved t hr ough concessi on r at her  
t han by submi ssi on t o a j udge or  j ur y.  .  .  .   [ W] hen a 
cont ent i on cannot  be honest l y and r easonabl y di sput ed,  
t he adver sar y appr oach del ays and even endanger s a 
j ust  r esol ut i on of  t he case.  .  .  .   

 Thr ough such def i ni t i on and l i mi t at i on,  
admi ssi ons pr omot e bot h ef f i c i ency and economy i n 
r esol v i ng di sput es.   I f  a poi nt  i s  conceded,  l i t i gant s 
need not  expend ef f or t  i n i nvest i gat i ons concer ni ng i t  
nor  i ncur  expense i n pr esent i ng evi dence t o pr ove i t .   
Judi c i al  admi ni st r at i on i s al so ai ded.   Admi ssi ons 
r educe t he t i me r equi r ed t o t r y a case.  .  .  .   
Fi nal l y,  admi ssi ons encour age l i t i gant s t o eval uat e 
r eal i st i cal l y t he hazar ds of  t r i al  and t hus t end t o 
pr omot e set t l ement s.  

Ted Fi nman,  The Request  f or  Admi ssi ons i n Feder al  Ci v i l  

Pr ocedur e,  71 Yal e L. J.  371,  375- 76 ( 1962)  ( i nt er nal  f oot not es 

omi t t ed) . 5 
                                                 

5 See al so Ki nsl er ,  supr a,  at  633 

 No sui t  can be t r i ed wi t hout  some def i ni t i on of  
i t s  f act ual  and l egal  boundar i es.   A def i ni t i on of  t he 
cont r over sy i s essent i al .   Admi ssi ons f aci l i t at e t he 
def i ni ng of  a cont r over sy by el i mi nat i ng i ssues f r om 
t he case t hat  ar e not  i n cont r over sy and by nar r owi ng 
t hose i ssues t hat  ar e i n cont r over sy.  .  .  .   

 A cont r over sy shoul d be l i mi t ed as wel l  as 
def i ned.   Cont ent i ons not  subj ect  t o good f ai t h 
di sput e shoul d be r esol ved t hr ough concessi on r at her  
t han by submi ssi on t o a j udge or  j ur y.   When a 
cont ent i on cannot  be honest l y and r easonabl y di sput ed,  
t he adver sar i al  appr oach del ays and even endanger s a 
j ust  r esol ut i on of  t he i ssues.   Li mi t i ng t he 
cont r over sy pr omot es ef f i c i ency and economy i n c i v i l  
l i t i gat i on,  r esul t i ng i n l ower  cost s f or  c l i ent s and 
l awyer s.  
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¶125 The r eason r equest s f or  admi ssi on ar e so ef f ect i ve i n 

def i ni ng and l i mi t i ng t he i ssues i n a cont r over sy i s because,  

unl i ke ot her  f or ms of  di scover y,  such as deposi t i ons and 

i nt er r ogat or i es,  " mat t er [ s]  admi t t ed under  [ Wi s.  St at .  § 804. 11 

ar e]  concl usi vel y est abl i shed unl ess t he cour t  on mot i on per mi t s  

wi t hdr awal  or  amendment  of  t he admi ssi on. "   Wi s.  St at .  

§ 804. 11( 2) . 6  I n f act ,  because admi ssi ons ar e consi der ed 

" concl usi vel y est abl i shed"  once made,  t hey super sede t he 

pl eadi ngs.   Jay E.  Gr eni g and Jef f r ey S.  Ki nsl er ,  8 Wi sconsi n 

Pr act i ce Ser i es:  Ci v i l  Di scover y § 12: 61 ( 2d ed.  2005) ;  Jef f r ey 

S.  Ki nsl er ,  Request s f or  Admi ssi on i n Wi sconsi n Pr ocedur e:  Ci v i l  

Li t i gat i on' s Doubl e- Edged Swor d,  78 Mar q.  L.  Rev.  625,  657 

( 1995) .    

¶126 As a r esul t ,  " ' t he par t y secur i ng admi ssi ons [ may]  

r el y on t hei r  bi ndi ng ef f ect . ' "   Schmi d,  111 Wi s.  2d at  236 n. 4 

                                                                                                                                                             
( I nt er nal  f oot not es omi t t ed. )  

6 See al so Est at e of  Hegar t y v.  Beauchai ne,  2006 WI  App 248,  
¶38,  297 Wi s.  2d 70,  727 N. W. 2d 857 ( " When a par t y r esponds t o a 
r equest  f or  an admi ssi on by admi t t i ng a mat t er ,  t he admi ssi on 
concl usi vel y est abl i shes t he i ssue,  unl ess t he cour t  per mi t s 
wi t hdr awal . " )  ( c i t i ng Wi s.  St at .  § 804. 11( 2) ) ;  Br yant ,  supr a,  
§ 31: 50 ( " Unl ess t he cour t  on mot i on per mi t s  wi t hdr awal  or  
amendment  of  t he admi ssi on,  any mat t er  admi t t ed under  t he 
st at ut e i s concl usi vel y est abl i shed. " ) ;  Rober t  B.  Cor r i s and 
Mar k M.  Lei t ner ,  Request s f or  Admi ssi on,  i n Wi sconsi n Di scover y 
Law and Pr act i ce,  § 5. 10 ( Feb.  2006)  ( " Per haps t he most  
s i gni f i cant  f act  about  r equest s  f or  admi ssi ons i s t hat ,  wi t h 
ver y f ew except i ons,  a r esponse t hat  admi t s t he mat t er  r equest ed 
concl usi vel y put s t hat  mat t er  t o r est . " ) ;  Gr eni g,  supr a,  § 411. 5 
( " A mat t er  admi t t ed under  Sect i on 804. 11 i s concl usi vel y  
est abl i shed,  unl ess t he cour t  per mi t s wi t hdr awal  or  amendment  of  
t he admi ssi on. " ) ;  Ki nsl er ,  supr a,  at  657 ( " Any mat t er  admi t t ed 
under  sect i on 804. 11 i s concl usi vel y est abl i shed,  unl ess t he 
cour t  per mi t s wi t hdr awal  or  amendment  of  t he admi ssi on. " ) .  
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( quot i ng Rai nbol t  v.  Johnson,  669 F. 2d 767,  768 ( D. C.  Ci r .  

1981) ) . 7  " Thi s bi ndi ng ef f ect  [ i s  what ]  set s r equest s f or  

admi ssi on apar t  f r om al l  ot her  di scover y pr ocedur es and,  i n 

ef f ect ,  pl aces such admi ssi ons on par  wi t h j udi c i al  admi ssi ons. "   

Ki nsl er ,  supr a,  at  657.  

¶127 Consi der i ng t hi s bi ndi ng ef f ect ,  counsel  f aced wi t h a 

r equest  f or  admi ssi on must  pr ovi de a del i ber at e,  " ' s t udi ed 

r esponse. ' "   Gr eni g and Ki nsl er ,  supr a,  § 12: 61 ( quot i ng 

McSpar r an v.  Hani gan,  225 F.  Supp.  628,  637 ( E. D.  Pa.  1963) ) ;  

see al so Fi nman,  supr a,  at  421 ( " [ T] he pr ocedur e t hr ough whi ch a 

par t y becomes bound [ i s not ]  ' t echni cal . '   Admi ssi ons ar e not  

t he r esul t  of  i nadver t ence or  i nat t ent i on t o pr ocedur al  ni cet i es 

but  of  a l i t i gant ' s del i ber at e,  consci ous choi ce. " ) ;  Ki nsl er ,  

supr a,  at  657 ( " An answer  t o a r equest  .  .  .  i s  .  .  .  a st udi ed 

r esponse,  made under  sanct i ons agai nst  easy deni al s .  .  .  . " ) .   

I n par t i cul ar ,  " [ t ] he mor e har mf ul  t he i mpact  an admi ssi on may 

have upon a case,  t he mor e scr ut i ny an at t or ney shoul d devot e t o 

uncover i ng obj ect i ons or  dr af t i ng good- f ai t h qual i f y i ng answer s 

                                                 
7 See al so Cor r i s and Lei t ner ,  supr a,  § 5. 10 ( " [ S] ect i on 

804. 11 per mi t s t he par t y secur i ng admi ssi ons t o r el y on t hei r  
bi ndi ng ef f ect . " )  ( i nt er nal  quot at i ons omi t t ed) ;  Gr eni g,  supr a,  
§ 411. 5 ( " The par t y secur i ng admi ssi ons may r el y  on t he bi ndi ng 
ef f ect  of  t he admi ssi ons. " ) ;  Gr eni g and Ki nsl er ,  supr a,  § 12: 61 
( " The r equest i ng par t y i s ent i t l ed t o r el y on t he bi ndi ng ef f ect  
of  t he admi ssi on. " ) ;  Ki nsl er ,  supr a,  at  657 ( " The par t y secur i ng 
admi ssi ons may r el y on t he bi ndi ng ef f ect  of  t he admi ssi ons. " ) .   
I n addi t i on,  t he Advi sor y Commi t t ee Not es on t he 1970 amendment s 
t o Feder al  Rul e of  Ci v i l  Pr ocedur e 36 st at e t hat  t he amendment s 
c l ar i f y " t he bi ndi ng ef f ect  of  an admi ssi on. "   See Ted Fi nman,  
The Request  f or  Admi ssi ons i n Feder al  Ci v i l  Pr ocedur e,  71 Yal e 
L. J.  371,  418 n. 188 ( 1962)  ( " I t  seems l i kel y t hat  t he dr af t smen 
of  t he Rul es i nt ended admi ssi ons t o be bi ndi ng and 
concl usi ve. " ) .  
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or  deni al s. "   Ki nsl er ,  supr a,  at  647.   I f  counsel  i s  car el ess or  

i nat t ent i ve i n maki ng t he admi ssi on,  " i t  woul d be nei t her  f ai r  

nor  j ust  t o"  al l ow wi t hdr awal  of  t he admi ssi on " at  t he r i sk of  

har mi ng [ t he]  opponent "  who r easonabl y r el i ed on t he admi ssi on' s  

bi ndi ng ef f ect .   Fi nman,  supr a,  at  424.  

¶128 I f  counsel  makes a mi st ake i n r espondi ng t o a r equest  

f or  admi ssi on,  t he c i r cui t  cour t  has aut hor i t y t o gr ant  

wi t hdr awal  of  t he admi ssi on,  but  " onl y i f  ' t he mer i t s of  t he 

act i on wi l l  be subser ved'  and i f  t he par t y who benef i t s f r om t he 

admi ssi on ' f ai l s  t o sat i sf y  t he cour t  t hat  wi t hdr awal  .  .  .  wi l l  

pr ej udi ce'  t he benef i t t i ng par t y. " 8  Mucek,  252 Wi s.  2d 426,  ¶26 

( quot i ng Wi s.  St at .  § 804. 11( 2) )  ( emphasi s added and el l i psi s i n 

or i gi nal ) .   However ,  " cour t s shoul d be caut i ous i n per mi t t i ng 

t he wi t hdr awal  .  .  .  of  admi ssi ons. "   Gr eni g and Ki nsl er ,  supr a,  

§ 12: 71;  Ki nsl er ,  supr a,  at  657. 9  I n f act ,  doubt  over  whet her  t o 

                                                 
8 Ci r cui t  cour t s have di scr et i onar y aut hor i t y t o per mi t  

wi t hdr awal  of  a l i t i gant ' s r esponse t o a r equest  f or  admi ssi on,  
but  t hat  di scr et i on must  be exer ci sed wi t hi n t he t wo- pr ong t est  
set  f or t h i n Wi s.  St at .  § 804. 11( 2) .   Est at e of  Hegar t y,  297 
Wi s.  2d 70,  ¶38;  Cor r i s and Lei t ner ,  supr a,  § 5. 24;  Gr eni g and 
Ki nsl er ,  supr a,  § 12: 71;  Ki nsl er ,  supr a,  at  662.   A c i r cui t  
cour t ' s  di scr et i onar y deci s i on i s t o be uphel d i f  i t  " exami ned 
t he r el evant  f act s,  appl i ed a pr oper  st andar d of  l aw,  and,  
demonst r at i ng a r at i onal  pr ocess,  r eached a concl usi on t hat  a 
r easonabl e j udge coul d r each. "   Mucek,  252 Wi s.  2d 426,  ¶25 
( c i t i ng Loy v .  Bunder son,  107 Wi s.  2d 400,  414- 15,  320 
N. W. 2d 175 ( 1982) ) .  

9 See al so Fi nman,  supr a,  at  422 

Easy wi t hdr awal  .  .  .  woul d make r el i ance on 
admi ssi ons i mpossi bl e and t hus woul d t end t o dest r oy 
t he val ue of  [ Feder al  Rul e of  Ci v i l  Pr ocedur e]  36.   
Consequent l y,  t hough cour t s shoul d have power  t o gr ant  
r el i ef ,  t he r ul es r egul at i ng t hi s mat t er  shoul d be 
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al l ow wi t hdr awal  " shoul d be r esol ved agai nst  t he par t y seeki ng 

wi t hdr awal ,  s i nce t he opposi t e appr oach woul d under mi ne r el i ance 

on admi ssi ons. "   Fi nman,  supr a,  at  423 n. 205.   Pr of essor  Fi nman 

even suggest s t hat  " a showi ng of  except i onal  c i r cumst ances 

shoul d al ways be r equi r ed"  f or  a cour t  t o al l ow wi t hdr awal  of  an 

admi ssi on.   I d.  at  426.  

¶129 Mor eover ,  under  Wi s.  St at .  § 804. 11,  cour t s gener al l y 

appl y a br oad st andar d when det er mi ni ng whet her  pr ej udi ce exi st s  

i n a par t i cul ar  case. 10  Gr eni g and Ki nsl er ,  supr a,  § 12: 71 ( " The 

cour t s have appl i ed a somewhat  l i ber al  st andar d i n det er mi ni ng 

t he exi st ence of  pr ej udi ce. " ) ;  Ki nsl er ,  supr a,  at  663 ( same) .   

Speci f i cal l y,  " any adver se ef f ect  on a l i t i gant ' s ' gener al  

pr epar at i on'  of  an aspect  of  i t s  case caused by 

bel at ed .  .  .  wi t hdr awal  of  admi ssi ons may const i t ut e 

pr ej udi ce. "   Cor r i s and Lei t ner ,  supr a,  § 5. 24 ( quot i ng Schmi d,  

                                                                                                                                                             
desi gned t o pr event  i nj udi c i ous exer ci se of  t hat  
power .  

.  .  .   I f  a deci s i on per mi t t i ng wi t hdr awal  woul d 
make l awyer s r el uct ant  t o r el y on admi ssi ons,  r el i ef  
shoul d be deni ed.  

( Emphasi s added. )  

10 I n t he cont ext  of  Wi s.  St at .  § 804. 11,  pr ej udi ce " r el at es 
t o t he di f f i cul t y a par t y may have i n pr ovi ng i t s case because 
of  a sudden need t o obt ai n evi dence suppor t i ng t he mat t er  
pr evi ousl y admi t t ed. "   Cor r i s and Lei t ner ,  supr a,  § 5. 24;  see 
al so Gr eni g and Ki nsl er ,  supr a,  § 12: 71;  Ki nsl er ,  supr a,  at  662.   
I n ot her  wor ds,  " [ p] r ej udi ce means mor e t han an adver se ef f ect  
on t he r equest i ng par t y ' s case, "  Ki nsl er ,  supr a,  at  663,  or  
" t hat  t he par t y who obt ai ned t he admi ssi on now has t o convi nce 
t he j ur y of "  t he t r ut h of  t he mat t er  pr evi ousl y admi t t ed,  
Ber gemann v.  Uni t ed St at es,  820 F. 2d 1117,  1121 ( 10t h Ci r .  
1987) .  



No.   2007AP308. dt p 

 

22 
 

111 Wi s.  2d at  239 ( emphasi s added) ) ;  Jay E.  Gr eni g,  3 Wi sconsi n 

Pr act i ce Ser i es:  Ci v i l  Pr ocedur e § 411. 5 ( 3d ed.  2003) ;  Gr eni g 

and Ki nsl er ,  supr a,  § 12: 71;  Ki nsl er ,  supr a,  at  662- 63;  see al so 

Fi nman,  supr a,  at  422.    

¶130 Typi cal l y,  " [ p] r ej udi ce st ems f r om t he r equest i ng 

par t y ' s r el i ance on t he bi ndi ng ef f ect  of  t he admi ssi on. "   

Gr eni g and Ki nsl er ,  supr a,  § 12: 71;  Ki nsl er ,  supr a,  at  662. 11  I n 

f act ,  pr ej udi ce i s most  l i kel y t o be f ound i n cases wher e t r i al  

i s  i mmi nent  and t he par t y benef i t t i ng f r om t he admi ssi on f or goes 

di scover y on t he mat t er  admi t t ed.   Cor r i s and Lei t ner ,  supr a,  

§ 5. 24;  Gr eni g and Ki nsl er ,  supr a,  § 12: 71;  Ki ns l er ,  supr a,  at  

663. 12  I n such a s i t uat i on,  al l owi ng t he wi t hdr awal  of  an 

admi ssi on woul d l i kel y r esul t  i n del ay or  adj our nment  of  t he 

t r i al ,  added t i me and cost  f or  addi t i onal  di scover y,  and 

possi bl y a much mor e cost l y sear ch f or  evi dence or  wi t ness 

                                                 
11 See al so Fi nman,  supr a,  at  422 ( " I f  a deci s i on per mi t t i ng 

wi t hdr awal  woul d make l awyer s r el uct ant  t o r el y  on admi ssi ons,  
r el i ef  shoul d be deni ed. " ) .  

12 See al so Fi nman,  supr a,  at  422 

 Evi dence avai l abl e at  one st age of  a case may be 
unavai l abl e at  a l at er  dat e.   Consequent l y a par t y who 
assumes t hat  an admi ssi on has el i mi nat ed t he need f or  
evi dence can be pr ej udi ced by i t s wi t hdr awal .   He may 
be unabl e t o obt ai n evi dence t hat  was pr evi ousl y 
avai l abl e t o hi m.   Cl ear l y,  i f  a cour t  concl udes t hat  
wi t hdr awal  woul d cause pr ej udi ce t o a par t y who has 
r el i ed on t he admi ssi on,  wi t hdr awal  shoul d be deni ed.  
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t est i mony,  al l  of  whi ch have been f ound t o be pr ej udi c i al .   See 

Ki nsl er ,  supr a,  at  663. 13 

¶131 I n t hi s case,  t he pr ej udi ce t hat  wi l l  r esul t  f r om 

al l owi ng t he pl ai nt i f f s t o wi t hdr aw t hei r  admi ssi ons i s  

conspi cuousl y obvi ous.   As Judge Fi ne st at ed i n hi s di ssent  i n 

t he cour t  of  appeal s,  " The pr ej udi ce t o t he def endant s her e i s 

pal pabl e and out r ageous. "   Lucket t  v.  Bodner ,  No.  2007AP308,  

unpubl i shed sl i p op. ,  ¶29 ( Wi s.  Ct .  App.  Apr i l  22,  2008)  ( Fi ne,  

J. ,  di ssent i ng) .    

¶132 When t he ci r cui t  cour t  deci ded t o al l ow t he wi t hdr awal  

of  t he t hr ee admi ssi ons,  i t  knew t he pr ej udi c i al  consequences of  

i t s  r ul i ng.   The pr oj ect ed t hr ee- week t r i al  schedul ed f or  

Febr uar y 5,  2007,  woul d have t o be r eschedul ed.   Thi s woul d 

cause addi t i onal  del ay i n a case t hat  had been ongoi ng si nce 

December  5,  2003,  and had al r eady been bumped once t he year  

bef or e.   Thi s was pr ej udi ce i n and of  i t sel f  because i t  del ayed 

t he f i nal  di sposi t i on of  t he mat t er ,  i t  caused an i ncr ease i n 

                                                 
13 See al so Est at e of  Hegar t y,  297 Wi s.  2d 70,  ¶¶39- 40 

( deci di ng t hat  pr ej udi ce woul d r esul t  i f  t he wi t hdr awal  was 
al l owed i n l i ght  of  t he f ol l owi ng f act s:  ( 1)  t he par t y r el y i ng 
on t he admi ssi on oper at ed under  t he assumpt i on t hat  t he admi t t ed 
mat t er  was not  an i ssue and conduct ed no di scover y on i t ,  and 
( 2)  t her e woul d need t o be " a subst ant i al  amount  of  new 
di scover y"  t hat  woul d " caus[ e]  addi t i onal  del ays i n an al r eady 
ver y l ong pr ocess" ) ;  Mucek,  252 Wi s.  2d 426,  ¶32 n. 8 ( " An 
adj our nment  of  t he t r i al  and t he need t o agai n at t empt  di scover y 
woul d i t sel f  const i t ut e pr ej udi ce t o [ t he par t y r el y i ng on t he 
admi ssi ons] . "  ( c i t i ng EEOC v.  Jor dan Gr aphi cs,  I nc. ,  135 F. R. D.  
126,  128- 29 ( W. D. N. C.  1991) ) ) .  
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cost s,  and i t  di sr upt ed t he j udi c i al  pr ocess. 14  Judge Fol ey 

r ecogni zed t hi s i n hi s l et t er  t o t he par t i es gr ant i ng t he 

r equest  t o wi t hdr aw t he admi ssi ons.   Let t er  f r om Judge Fol ey,  

supr a ( " [ R] esul t ant  adj our nment  and addi t i onal  di scover y i s 

suf f i c i ent  t o est abl i sh pr ej udi ce so as t o j ust i f y deni al  of  t he 

r equest  t o wi t hdr aw an admi ssi on. " )  ( c i t i ng Mucek,  252 

Wi s.  2d 426,  ¶32 n. 8) .  

¶133 Appr ovi ng t he ci r cui t  cour t ' s  deci s i on now conf i r ms 

and exacer bat es t hi s pr ej udi ce.   The def endant s wi l l  be r equi r ed 

" t o under t ake a l engt hy,  l abor i ous and cost l y sear ch f or  

addi t i onal  evi dence, "  r egar di ng whet her  Ms.  Lucket t  was i n a 

per si st ent  veget at i ve st at e and when she ent er ed t hat  st at e.   

Gr eni g and Ki nsl er ,  supr a,  § 12: 71. 15  Thi s i s not  t o say t hat ,  
                                                 

14 Est at e of  Hegar t y,  297 Wi s.  2d 70,  ¶40 ( " I f  t he amendment  
woul d have been al l owed .  .  .  t hi s l at e i n t he 
game,  .  .  .  l ogi cal l y a subst ant i al  amount  of  new di scover y 
woul d have been r equi r ed,  causi ng addi t i onal  del ays i n an 
al r eady ver y l ong pr ocess.  .  .  .   [ T] he j udi c i al  pr ocess 
i t sel f [ ]  woul d have been pr ej udi ced. "  ( i nt er nal  quot at i ons 
omi t t ed) ) ;  Mucek,  252 Wi s.  2d 426,  ¶32 n. 8 ( " An adj our nment  of  
t he t r i al  and t he need t o agai n at t empt  di scover y woul d i t sel f  
const i t ut e pr ej udi ce .  .  .  . " ) ;  Ki nsl er ,  supr a,  at  663 
( " Pr ej udi ce has been f ound when t he wi t hdr awal  .  .  .  wi l l  
r equi r e a del ay of  t he t r i al  or  addi t i onal  di scover y. " ) .  

15 See,  e. g. ,  Weva Oi l  Cor p.  v.  Bel co Pet r ol eum Cor p. ,  68 
F. R. D.  663,  666- 67 ( N. D.  W.  Va.  1975)  

Fr om t he r ecor d bef or e t he cour t ,  i t  can be 
ascer t ai ned t hat  whi l e t he i nt r oduct i on of  such 
evi dence coul d i n al l  pr obabi l i t y  be accompl i shed,  t he 
t ask woul d be l engt hy,  l abor i ous and ext r emel y cost l y  
t o Bel co.   I n consi der i ng t he wei ght  of  pr ej udi ce i n 
such ci r cumst ances,  t he cour t  must  not  t r eat  l i ght l y 
such bur dens when vi s i t ed upon a l i t i gant ,  especi al l y  
when t hat  l i t i gant  has pr oper l y ut i l i zed t he [ Feder al ]  
Rul es of  Ci v i l  Pr ocedur e t o advance hi s l i t i gat i on 
t owar d a j ust ,  speedy,  and i nexpensi ve concl usi on.  
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i f  pl ai nt i f f s '  counsel  woul d have deni ed t he r equest s f or  

admi ssi on i n Jul y 2005,  t he def endant s woul d not  have had t o 

under t ake such a sear ch f or  t hi s  evi dence.   They woul d have done 

so i mmedi at el y,  whi ch i s evi denced by t he i nt er r ogat or i es and 

r equest  f or  pr oduct i on i ncl uded wi t h t he r equest s f or  admi ssi on.   

See,  supr a,  ¶9 n. 2.   However ,  havi ng t o under t ake t hat  sear ch 

f or  evi dence now,  as opposed t o Jul y 2005,  s i gni f i cant l y  

pr ej udi ces t he def endant s f or  sever al  r easons.   Fi r st ,  Ms.  

Lucket t  passed away on Oct ober  2,  2005,  mor e t han t wo mont hs 

af t er  t he admi ss i ons wer e made.   Ther ef or e,  t he def endant s wer e 

unabl e i n Januar y 2007 and ar e unabl e now t o conduct  an 

i ndependent ,  physi cal  exami nat i on of  Ms.  Lucket t  so t hat  t hei r  

exper t  or  exper t s can opi ne on her  neur ol ogi cal  st at us and any 

ot her  mat t er s of  s i gni f i cance concer ni ng a c l ai m f or  consci ous 

pai n and suf f er i ng. 16   

                                                                                                                                                             
( I nt er nal  el l i pses,  quot at i ons,  and ci t at i on omi t t ed. )   

16 Bot h t he maj or i t y and concur r i ng opi ni ons ar gue t hat  
" [ t ] he def endant s of f er  no evi dence or  ar gument  t hat  a medi cal  
exami nat i on of  Ms.  Lucket t  bet ween Jul y and Oct ober  2005 woul d 
have enabl ed [ t he def endant s '  exper t ]  or  any ot her  medi cal  
exami ner  t o eval uat e Ms.  Lucket t ' s  condi t i on f r om Sept ember  29,  
2000,  t hr ough Jul y 22,  2005. "   Maj or i t y op. ,  ¶62;  see al so 
concur r i ng op. ,  ¶¶3,  5- 6.   Thi s ar gument  f ai l s  t o appr eci at e 
t hat  t he c i r cui t  cour t  al l owed wi t hdr awal  of  al l  t hr ee 
admi ssi ons,  whi ch cover s t he per i od of  t i me f r om Jul y 22,  2005,  
t he dat e of  t he admi ssi ons,  t hr ough Oct ober  2,  2005,  t he dat e of  
Ms.  Lucket t ' s  deat h.   Cer t ai nl y,  i f  t he r equest s f or  admi ssi on 
wer e deni ed i n Jul y 2005,  t he def endant s coul d have under t aken 
an i ndependent  medi cal  exami nat i on of  Ms.  Lucket t  t o det er mi ne 
whet her  she was cur r ent l y i n a per si st ent  veget at i ve st at e and 
whet her  her  condi t i on was per manent .    
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¶134 Second,  t he def endant s '  exper t  wi t ness,  r et ai ned t o 

anal yze Ms.  Lucket t ' s  per si st ent  veget at i ve st at e, 17 was cal l ed-

of f  af t er  t he admi ssi ons wer e made.   Si nce t hat  t i me,  t he wi del y  

r ecogni zed exper t  wi t ness al so passed away.   Thi s wi l l  r equi r e 

t hat  t he def endant s f i nd and r et ai n a new exper t  or  exper t s who 

must  st ar t  t he anal ysi s f r om t he begi nni ng wi t hout  any knowl edge 

of  t he case,  t hus i ncr easi ng t he def endant s '  cost s.   Thi s  

const i t ut es pr ej udi ce because i t  " r el at es t o t he di f f i cul t y [ t he 

def endant s wi l l ]  have i n pr ovi ng [ t hei r ]  case because of  a 

sudden need t o obt ai n evi dence suppor t i ng t he mat t er  pr evi ousl y 

admi t t ed. "   Cor r i s and Lei t ner ,  supr a,  § 5. 24;  see al so Gr eni g 

and Ki nsl er ,  supr a,  § 12: 71;  Ki nsl er ,  supr a,  at  662.    

                                                                                                                                                             
Mor eover ,  t he maj or i t y and concur r i ng opi ni ons hol d 

def endant s '  counsel  t o an unr easonabl y hi gh st andar d.   I t  must  
be r emember ed t hat  t he f i r st  not i ce of  t he mot i on t o wi t hdr aw 
t he admi ssi ons came l ess t han 24 hour s bef or e t he hear i ng.   
Counsel  can har dl y be expect ed t o have f or mul at ed hi ghl y  
t echni cal  medi cal  ar gument s f or  what  an exper t  coul d or  coul d 
not  do i n eval uat i ng Ms.  Lucket t  i f  gi ven t he oppor t uni t y i n 
Jul y 2005.   Counsel  di d t he best  t hey coul d under  t he 
c i r cumst ances by maki ng t he obvi ous poi nt  t hat  t hei r  abi l i t y  t o 
def end agai nst  a c l ai m of  consci ous pai n and suf f er i ng was 
i mpai r ed by t he f act  t hat  t he pat i ent  was no l onger  l i v i ng when 
wi t hdr awal  of  t he admi ssi ons was per mi t t ed.   

17 The def endant s had r et ai ned t he pr eemi nent  medi cal  exper t  
r egar di ng per si s t ent  veget at i ve st at es,  Dr .  Ronal d Cr anf or d.   Dr  
Cr anf or d i s wel l - known f or  hi s comment ar y on t he Ter r i  Schi avo 
mat t er  i n 2005.   See,  e. g. ,  Gi ni a Bel l af ant e,  The Power  of  
I mages t o Cr eat e a Cause,  N. Y.  Ti mes,  Mar ch 27,  2005,  at  3;  
Benedi ct  Car ey and John Schwar t z,  Most  Exper t s Say They See 
Li t t l e Chance of  Recover y,  N. Y.  Ti mes,  Mar ch 26,  2005,  at  9;  
John Schwar t z and Deni se Gr ady,  A Di agnosi s Wi t h a Dose Of  
Rel i gi on,  N. Y.  Ti mes,  Mar ch 24,  2005,  at  20.   Dr .  Cr anf or d 
passed away on May 31,  2006.  
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¶135 Fi nal l y,  because t he def endant s never  f ocused on 

whet her  Ms.  Lucket t  was i n a per si st ent  veget at i ve st at e——i t  was 

assumed al l  al ong t hat  she was——t hey may be r equi r ed t o r e-

depose many,  i f  not  al l  t he wi t nesses who car ed f or  or  t r eat ed 

Ms.  Lucket t .   Thi s i s yet  anot her  exampl e of  t he pr ej udi ce t hat  

wi l l  r esul t  f r om al l owi ng t he wi t hdr awal  of  t hese admi ssi ons.   

See Cor r i s and Lei t ner ,  supr a,  § 5. 24 ( " [ A]  par t y i s pr ej udi ced 

when t r i al  i s  i mmi nent  and t he par t y,  i n r el i ance on i t s 

opponent s '  admi ssi ons,  has f or gone di scover y t hat  woul d have 

expl or ed f act s est abl i shed by t he admi ssi ons. " ) ;  Gr eni g and 

Ki nsl er ,  supr a,  § 12: 71 ( same) ;  Ki nsl er ,  supr a,  at  663 ( same) .  

¶136 I n addi t i on,  as not ed,  per mi ss i on t o wi t hdr aw t he 

admi ssi ons gr eat l y i ncr eased t he def endant s '  exposur e i n t er ms 

of  t i me ( f r om t wo mont hs t o mor e t han 60 mont hs)  and i n t er ms of  

noneconomi c damages.   See,  supr a,  ¶¶32- 41.   Def endant s '  var i ous 

counsel  t ol d t he c i r cui t  cour t  t hat  wi t hdr awal  " i mpact s t he 

damages i n t hi s  case, "  " t ur ns t hi s case .  .  .  upsi de down at  

t hi s st age, "  " pot ent i al l y  changes t he val ue of  [ t hi s]  case by 

mi l l i ons of  dol l ar s, [ 18] "  and " dr amat i cal l y af f ect s t he posi t i ons 

                                                 
18 At t or ney Paul  Gr i mst ad f or  t he def ense al so made t he 

f ol l owi ng st at ement  t o t he c i r cui t  cour t :  

 We have,  i n f act ,  r el i ed upon t hese admi ssi ons as 
we pr epar ed t hi s case f or  t r i al .   Not  onl y r el i ed upon 
t hem as par t  of  our  pr epar at i on but  we have r epor t ed 
t o our  r espect i ve c l i ent s when we have been asked t o 
anal yze,  t o eval uat e,  t hi s case i n t er ms of  pot ent i al  
val ue.   We have used t hose admi ssi ons as par t  of  our  
eval uat i on .  .  .  .  
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of  t he i nsur ance compani es and Fund. "   To deny t he pr ej udi c i al  

ef f ect  of  t hese wi t hdr awal s i s t o deny r eal i t y. 19 

¶137 Fur t her mor e,  counsel  f or  one of  t he def endant s 

compl ai ned t hat  t her e was no excusabl e negl ect .   The mot i on t o 

wi t hdr aw t he pr evi ousl y made admi ssi ons was not  mot i vat ed by t he 

di scover y of  new evi dence.   I nst ead,  t he basi s f or  t he mot i on t o 

wi t hdr aw t he admi ssi ons was f our  not es cr eat ed i n Apr i l  and June 

2001,  whi ch wer e i n t he pl ai nt i f f s '  counsel ' s possessi on l ong 

bef or e he r esponded af f i r mat i vel y t o t he r equest s f or  admi ssi on.   

As Pr of essor  Fi nman st at ed,  " Admi ssi ons ar e not  t he r esul t  of  

i nadver t ence or  i nat t ent i on t o pr ocedur al  ni cet i es but  of  a 

l i t i gant ' s del i ber at e,  consci ous choi ce. "   Fi nman,  supr a,  at  

421.   I t  i s  har d t o excuse t he negl ect  of  a par t y t hat  made 

t hese key admi ss i ons wi t hout  f i r st  exami ni ng exi st i ng r ecor ds i n 

i t s possessi on or  conf er r i ng wi t h per t i nent  heal t h car e 

                                                 
19 See Zi mmer mann v.  Cambr i dge Cr edi t  Counsel i ng Cor p. ,  529 

F.  Supp.  2d 254,  268 ( D.  Mass.  2008)  ( " I f  Def endant s '  at t empt  t o 
wi t hdr aw t hei r  admi ssi ons i s .  .  .  a change i n l i t i gat i on 
st r at egy .  .  .  i t  woul d bet r ay t he under l y i ng pur pose of  
[ r equest s f or  admi ssi on]  t o al l ow wi t hdr awal  of  t hese admi ssi ons 
when di scover y has been conduct ed and mot i ons have been pr epar ed 
i n r el i ance on a par t i cul ar  l egal  t heor y. " ) ;  Br anch Banki ng and 
Tr ust  Co.  v.  Deut z- Al l i s  Cor p. ,  120 F. R. D.  655,  659 ( E. D. N. C.  
1988) :  

When a par t y di r ect s i t s r esour ces,  f i scal ,  physi cal  
and ot her wi se,  t o t hose i ssues i t  r easonabl y bel i eves 
ar e t he onl y ones l ef t  t o be r esol ved,  an abr upt  
change i n t he s t at us of  t he l i t i gat i on occasi oned by 
mot i on of  opposi ng counsel ,  whi ch had i t  occur r ed 
ear l y on woul d l i kel y have ef f ect ed a di st i nct l y 
di f f er ent  al l ocat i on of  r esour ces,  shoul d onl y be 
al l owed upon a showi ng t hat  t he [ Feder al  Rul e of  Ci v i l  
Pr ocedur e]  36( b)  Test  i s met  by c l ear  and convi nci ng 
evi dence.  
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pr ovi der s at  Si l ver  Spr i ng Heal t h and Rehabi l i t at i on Cent er .   

See Ki nsl er ,  supr a,  at  647 ( " The mor e har mf ul  t he i mpact  an 

admi ssi on may have upon a case,  t he mor e scr ut i ny an at t or ney 

shoul d devot e t o uncover i ng obj ect i ons or  dr af t i ng good- f ai t h 

qual i f y i ng answer s or  deni al s. " ) .   Gi ven counsel ' s over si ght ,  

" i t  woul d be nei t her  f ai r  nor  j ust  t o pr ot ect  [ t he pl ai nt i f f s]  

at  t he r i sk of  har mi ng"  t he def endant s who r easonabl y r el i ed on 

t he admi ssi ons.   Fi nman,  supr a,  at  424.  

¶138 I t  shoul d be not ed t hat  Judge Fol ey was concer ned at  

t he Januar y 19,  2007 hear i ng t hat  del ayi ng t he t r i al  mi ght  

r emove hi m f r om t he case.   I n f act ,  unl ess speci al  ar r angement s 

ar e made,  Judge Fol ey wi l l  not  handl e t hi s case on r emand 

because of  j udi c i al  r ot at i on.   Addi t i onal l y,  At t or ney Paul  

Gr i mst ad,  counsel  f or  Dr .  Bodner  and Physi c i an' s I nsur ance 

Company of  Wi sconsi n,  l i ke Ms.  Lucket t  and t he exper t  wi t ness,  

has now passed away.   The i l l - advi sed and unsuppor t ed deci s i on 

of  t he c i r cui t  cour t  essent i al l y  nul l i f i ed year s of  wor k and 

vast  amount s of  money at  t he expense of  t he def endant s.  

¶139 The ci r cui t  cour t ' s  concl usi on i s not  one t hat  a 

r easonabl e j udge coul d have made af t er  consi der i ng t he r el evant  

f act s and appl yi ng t he pr oper  st andar d of  l aw.   I t  i s  not  

suppor t ed by t he r ecor d.   Ther ef or e,  t hi s cour t  shoul d r emand 

t hi s case t o t he c i r cui t  cour t  f or  a det er mi nat i on of  pr ej udi ce.  

¶140 Fi nal l y,  i n or der  f or  r equest s f or  admi ssi on t o 

cont i nue t o pl ay a usef ul  and ef f ect i ve r ol e i n pr et r i al  

di scover y,  par t i es must  be abl e t o r el y upon t he bi ndi ng ef f ect  

of  t he admi ssi ons once t hey ar e made.   Ther ef or e,  admi ssi ons 
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must  be di f f i cul t  t o wi t hdr aw.   Ot her wi se,  l awyer s may st op 

maki ng r equest s f or  admi ssi on,  causi ng needl ess l i t i gat i on,  

cost l y di scover y,  and l ess- ef f i c i ent  t r i al  pr act i ce.   The 

maj or i t y opi ni on i n t hi s case makes i t  al t oget her  t oo easy f or  

par t i es t o wi t hdr aw t hei r  pr ev i ousl y made admi ssi ons.   I n so 

doi ng,  t he maj or i t y t aci t l y  di mi ni shes t he val ue and 

ef f ect i veness of  r equest s f or  admi ssi on i n c i v i l  pr act i ce.     

V 

¶141 The maj or i t y r ef uses t o r emand t hi s mat t er  f or  a new 

hear i ng on t he pl ai nt i f f s '  r equest  t o wi t hdr awal  t he t hr ee 

admi ssi ons.   I n l i ght  of  t hat  deci s i on and mul t i pl e ot her  

f act or s di scussed her ei n,  I  r espect f ul l y di ssent .  
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