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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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¶1 ANN WALSH BRADLEY,  J.    The pet i t i oner ,  Pr i sm, 1 seeks 

r evi ew of  t wo deci s i ons of  t he cour t  of  appeal s:  ( 1)  af f i r mi ng 

t he di smi ssal  of  Pr i sm' s pet i t i on f or  j udi c i al  r evi ew of  an 

agency deci s i on;  and ( 2)  af f i r mi ng t he di smi ssal  of  Pr i sm' s 

amended compl ai nt  f or  decl ar at or y j udgment . 2  These consol i dat ed 

cases ar i se out  of  a di sput e over  a st at e pr ocur ement .   Pr i sm 

submi t t ed a bi d,  but  t he cont r act  was ul t i mat el y awar ded t o 

anot her  devel oper .   The Wi sconsi n Depar t ment  of  Admi ni st r at i on 

( " DOA" )  deni ed Pr i sm' s pr ot est ,  concl udi ng t hat  Pr i sm was not  

ent i t l ed t o t he cont r act .      

¶2 Pr i sm asser t s t hat  i t s  pet i t i on f or  j udi c i al  r ev i ew of  

t he DOA' s det er mi nat i on was er r oneousl y di smi ssed as moot .   

Speci f i cal l y,  Pr i sm cont ends t hat  i t  i s  ent i t l ed t o r el i ef ——

ei t her  money damages or  t he awar d of  a st at e cont r act .   I t  

ar gues t hat  t he c i r cui t  cour t  er r oneousl y det er mi ned t hat  Pr i sm 

was r equi r ed t o enj oi n t he DOA f r om awar di ng t he cont r act  t o 

anot her  bi dder  i n or der  t o pr eser ve i t s r emedi es.  

¶3 Pr i sm al so cont ends t hat  i t s  amended compl ai nt  f or  a 

decl ar at or y j udgment  was er r oneousl y di smi ssed because sover ei gn 

i mmuni t y i s not  a bar  t o t he act i on.   I n addi t i on,  i t  ar gues 

                                                 
1 Pl ai nt i f f s PRN Associ at es LLC and PGN Associ at es LLC ar e 

col l ect i vel y r ef er r ed t o as " Pr i sm"  t hr oughout  t hi s opi ni on.  

2 See PRN Associ at es v.  Wi s.  Dep' t  Admi n. ,  2008 WI  App 103,  
313 Wi s.  2d 263,  756 N. W. 2d 580,  af f i r mi ng or der s of  t he c i r cui t  
cour t  f or  Ozaukee Count y,  Paul  V.  Mal l oy,  Judge;  PRN Associ at es 
v.  Wi s.  Dep' t  Admi n. ,  No.  2007AP751,  unpubl i shed sl i p op.  ( Ct .  
App.  May 15,  2008) ,  af f i r mi ng a j udgment  of  t he c i r cui t  cour t  
f or  Dane Count y,  Mar yann Sumi ,  Judge.  
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t hat  t he t ype of  r el i ef  i t  seeks can be mai nt ai ned as a 

decl ar at or y act i on and t hat  t he l egi s l at ur e has consent ed t o 

sui t  under  Wi s.  St at .  § 775. 01 ( 2007- 08) . 3  

¶4 We concl ude Pr i sm' s pet i t i on f or  j udi c i al  r ev i ew of  

t he DOA' s deci s i on was pr oper l y di smi ssed.   Even assumi ng t hat  

al l  of  Pr i sm' s al l egat i ons ar e t r ue,  t her e i s no r el i ef  t hat  

Pr i sm can r ecei ve at  t hi s poi nt .   Al t hough Pr i sm coul d have 

sought  an i nj unct i on t o pr ot ect  i t s  i nt er est ,  i t  f ai l ed t o do 

so.   Ther ef or e,  we det er mi ne t hat  r esol ut i on of  Pr i sm' s pr ot est  

cannot  have any pr act i cal  ef f ect  on t hi s exi st i ng cont r over sy 

and i t  i s  t her ef or e moot .    

¶5 We f ur t her  concl ude t hat  Pr i sm' s amended compl ai nt  f or  

decl ar at or y j udgment  was pr oper l y di smi ssed.   Wi s.  St at .  

§ 775. 01 does not  wai ve sover ei gn i mmuni t y i n t hi s case because 

Pr i sm has not  compl i ed wi t h t he st at ut or y condi t i ons pr ecedent  

f or  i ni t i at i ng an act i on.   Even i f  i t  had,  a c l ai m f or  t he 

damages Pr i sm seeks cannot  be mai nt ai ned i n an act i on under  

§ 775. 01.   Accor di ngl y,  we af f i r m t he deci s i ons of  t he cour t  of  

appeal s.  

I  

¶6 These consol i dat ed cases or i gi nat ed wi t h a document  

Pr i sm f i l ed i n Ozaukee Count y ent i t l ed " Pet i t i on f or  Revi ew 

Pur suant  t o Wi s.  St at s.  § 227. 52 and § 227. 53 and/ or  f or  

Decl ar at or y Judgment  Pur suant  t o Wi s.  St at .  § 806. 04. "   The 

                                                 
3 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  
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act i on was subsequent l y spl i t  i nt o t wo separ at e cases,  whi ch 

have been r econsol i dat ed f or  our  r evi ew.   The f act s r ecount ed 

bel ow ar e pr i mar i l y t aken f r om t he pet i t i on f or  r evi ew of  t he 

agency deci s i on f i l ed i n Ozaukee Count y and t he amended 

compl ai nt  f or  decl ar at or y j udgment  f i l ed i n Dane Count y.     

¶7 I n Oct ober  2002,  t he Uni ver si t y of  Wi sconsi n- Mi l waukee 

( " UWM" )  and t he Uni ver si t y of  Wi sconsi n Syst em ( " t he Syst em" )  

sought  a devel oper  t o compl et el y r enovat e t he Keni l wor t h 

Bui l di ng,  l ocat ed on Mi l waukee' s east  s i de.   They i ssued a 

r equest  f or  pr oposal s ( " t he f i r s t  RFP" )  pur suant  t o Wi s.  Admi n.  

Code Adm Ch.  10. 4  I n addi t i on and al so pur suant  t o Adm Ch.  10,  

                                                 
4 Wi s.  St at .  § 16. 705( 2)  aut hor i zes t he DOA t o pr omul gat e 

r ul es r egul at i ng " t he pr ocur ement  of  cont r act ual  ser vi ces. "   
These r ul es ar e cont ai ned i n Wi s.  Admi n.  Code Adm Ch.  10.   

I n r el evant  par t ,  Adm § 10. 15 st at es:  

( 1)  Ri ght  t o pr ot est .   Any bi dder  or  
pr oposer  .  .  .  who i s aggr i eved i n connect i on wi t h a 
sol i c i t at i on or  a not i ce of  i nt ent  t o awar d a cont r act  
may pr ot est  t o t he pr ocur i ng agency.  .  .  .   

( 2)  Aut hor i t y t o r esol ve pr ot est s.   The head of  t he 
pr ocur i ng agency,  or  desi gnee,  shal l  have t he 
aut hor i t y t o set t l e and r esol ve a pr ot est  of  an 
aggr i eved bi dder  or  pr oposer  concer ni ng t he 
sol i c i t at i on or  i nt ent  t o awar d a cont r act .  

 .  .  .   

( 5)  Appeal .  The pr ot est er  may appeal  a deci s i on of  t he 
pr ocur i ng agency .  .  .  t o t he secr et ar y .  .  .  .  

( 6)  St at e of  pr ocur ement s dur i ng pr ot est s.   I n t he 
event  of  t he f i l i ng of  a t i mel y not i ce of  i nt ent  t o 
pr ot est ,  pr ot est ,  or  appeal  .  .  .  t he st at e shal l  not  
pr oceed f ur t her  wi t h t he sol i c i t at i on or  wi t h t he 
awar d of  t he cont r act  unt i l  a deci s i on i s r ender ed i n 
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t hey est abl i shed an eval uat i on commi t t ee t o r evi ew t he 

pr oposal s.    

¶8 Pr i sm submi t t ed a bi d whi ch was sel ect ed by t he 

eval uat i on commi t t ee.   The Vi ce Chancel l or  of  UWM sent  Pr i sm a 

l et t er  whi ch st at ed i n par t :  

I  am pl eased t o i nf or m you t hat ,  af t er  car ef ul  r evi ew 
and consi der at i on of  t he f i nal  pr oposal s,  t he 
Uni ver si t y and t he Eval uat i on Team has sel ect ed Pr i sm 
Devel opment  Company as t he devel oper  UWM woul d l i ke t o 
pur sue negot i at i ons wi t h r egar di ng t he Keni l wor t h 
r edevel opment  pr oj ect .    

On Sept ember  5,  2003,  a r esol ut i on was passed gr ant i ng t he 

Syst em t he aut hor i t y t o negot i at e a cont r act  wi t h Pr i sm.   

Because of  a l ease- back pr ovi s i on i n Pr i sm' s pr oposal ,  t he St at e 

Bui l di ng Commi ssi on' s appr oval  was al so r equi r ed.    

¶9 A devel oper  who had submi t t ed a l osi ng bi d pr ot est ed 

t he sel ect i on of  Pr i sm pur suant  t o Adm Ch.  10.   The devel oper  

ar gued t hat  t he sel ect i on pr ocess had been f aul t y.   At  t he 

Bui l di ng Commi ss i on' s Febr uar y 18,  2004 meet i ng,  t he Syst em 

wi t hdr ew i t s r equest  f or  appr oval .   Subsequent l y,  t he Syst em 

sent  a l et t er  t o Pr i sm expl ai ni ng t hat  t he r equest  had been 

wi t hdr awn because " i t  became appar ent  t hat  t her e was no suppor t  

by [ t he St at e Bui l di ng Commi ssi on] .   That  body' s appr oval  was 

                                                                                                                                                             
r esponse t o t he pr ot est  or  appeal ,  or  unl ess t he 
secr et ar y,  af t er  consul t at i on wi t h t he head of  t he 
cont r act i ng agency,  makes a wr i t t en det er mi nat i on t hat  
t he awar d of  t he cont r act  wi t hout  del ay i s necessar y 
t o pr ot ect  subst ant i al  i nt er est s of  t he st at e.   
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essent i al  t o movi ng f or war d. "   The l et t er  i nvi t ed Pr i sm t o 

par t i c i pat e i n a second r ound of  bi ddi ng.  

¶10 I n Mar ch 2004,  a second r equest  f or  pr oposal s ( " t he 

second RFP" )  was i ssued by t he DOA Di vi s i on of  St at e Faci l i t i es 

at  t he di r ect i on of  t he St at e Bui l di ng Commi ssi on.   Pr i sm agai n 

submi t t ed a bi d.   At  t he same t i me and pur suant  t o Wi s.  Admi n.  

Code Adm § 10. 15,  Pr i sm f i l ed Not i ces of  I nt ent  t o pr ot est  t he 

deci s i on t o wi t hdr aw consi der at i on of  t he f i r st  RFP.    

¶11 Pr i sm' s pr ot est  was deni ed and i t  appeal ed t o DOA 

Secr et ar y Mar k Mar ot t a.   He deni ed t he appeal  as unt i mel y,  

st at i ng i n par t :  

You have al so i ndi cat ed t hat  you bel i eve s.  Adm 
10. 15( 1) ,  Code,  al l ows you t o bot h pr ot est  and appeal  
t he deci s i on of  t he Uni ver si t y not  t o pr oceed f ur t her  
wi t h t he pr ocur ement .   Sect i on Adm 10. 15,  Code,  al l ows 
a pr ot est  t o be f i l ed wi t hi n 10 days af t er  t he 
i ssuance of  a sol i c i t at i on or  af t er  i ssuance of  t he 
l et t er  of  i nt ent  t o awar d a cont r act .   The 
sol i c i t at i on i n t hi s mat t er  was i ssued i n Oct ober ,  
2002.   Thus,  your  oppor t uni t y t o pr ot est  and appeal  
deci s i ons r el at i ng t o t he i ssuance of  t he sol i c i t at i on 
ar e passed.   No l et t er  of  i nt ent  [ f or  t he second RFP]  
has been i ssued.      

Pr i sm di d not  seek j udi c i al  r evi ew of  t hi s deci s i on.  

¶12 Pr i sm al l eges t hat  i t  was " l ul l ed i nt o a bel i ef  t hat  a 

Let t er  of  I nt ent  pur suant  t o Adm § 10. 08 woul d be f or t hcomi ng"  

t o al er t  t hose who had submi t t ed bi ds t hat  a devel oper  had been 

sel ect ed.   I t  bel i eved t hat  t hi s l et t er  was necessar y t o t r i gger  

i t s r i ght  t o pr ot est  t he sel ect i on of  anot her  devel oper .   As 

Pr i sm awai t ed t he i ssuance of  a l et t er  of  i nt ent ,  i t  

s i mul t aneousl y par t i c i pat ed i n t he second RFP.  
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¶13 I n r esponse t o a Januar y 26,  2005 l et t er  r equest i ng 

i nf or mat i on,  t he DOA i nf or med Pr i sm t hat  anot her  devel oper ,  

WEAS,  had been sel ect ed as t he wi nni ng bi dder .   The DOA' s l et t er  

expl ai ned t hat  Adm Ch.  10 di d not  appl y t o t he second RFP 

pr ocess because t he St at e Bui l di ng Commi ssi on,  a l egi s l at i ve 

body,  aut hor i zed t he RFP.   Ther ef or e,  i t  concl uded Pr i sm was not  

ent i t l ed t o pr ot est  t he awar d under  Adm Ch.  10.  

¶14 Pr i sm vi ewed t he DOA' s asser t i on t hat  Adm Ch.  10 di d 

not  appl y as " i ncor r ect  and i ncr edi bl e. "   I n Febr uar y 2005,  

Pr i sm f i l ed a Not i ce of  I nt ent  t o Pr ot est  and a Pr ot est  pur suant  

t o Adm § 10. 15.   The pr ot est  made t he f ol l owi ng cl ai ms:  ( a)  Adm 

Ch.  10 di d not  per mi t  t he i ni t i al  awar d t o Pr i sm t o be 

r esci nded,  and by r esci ndi ng t he awar d t he Syst em act ed ul t r a 

v i r es; 5 ( b)  t he Syst em' s wi t hdr awal  of  t he awar d t o Pr i sm was 

ar bi t r ar y and t her ef or e voi d;  ( c)  t he i ssuance of  t he second RFP 

was cont r ar y t o l aw,  ul t r a v i r es,  and voi d;  ( d)  t he St at e shoul d 

awar d t he cont r act  t o Pr i sm because i t  submi t t ed t he best  

pr oposal ;  and ( e)  t he di scl osur e of  Pr i sm' s i ni t i al  bi d was a 

v i ol at i on of  Adm Ch.  10,  r ender i ng t he sel ect i on pr ocess f or  t he 

second RFP voi d.    

¶15 The Syst em deni ed Pr i sm' s pr ot est  on Mar ch 25,  2005.   

I t  det er mi ned t hat  t he pr ot est  di d not  f i t  wi t hi n t he 

r equi r ement s of  Adm Ch.  10 and t hat  Adm Ch.  10 does not  pr ohi bi t  

a pr ocur i ng agency f r om abandoni ng a RFP pr i or  t o t he i ssuance 

                                                 
5 " Ul t r a v i r es"  i s def i ned as:  " Unaut hor i zed;  beyond t he 

scope of  power  al l owed or  gr ant ed by a cor por at e char t er  or  by 
l aw. "   Bl ack' s Law Di ct i onar y 1525 ( 7t h ed.  1999) .  
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of  a cont r act .   I t  f ur t her  det er mi ned t hat  t he second RFP,  

i ssued by t he Bui l di ng Commi ssi on,  was not  cover ed under  Adm Ch.  

10 and t her ef or e coul d not  be pr ot est ed. 6  Pr i sm appeal ed t o t he 

Secr et ar y of  t he DOA pur suant  t o Adm § 10. 15( 5) .  

¶16 On June 6,  2005,  DOA Secr et ar y Mar k Mar ot t a i ssued a 

seven- page deci s i on denyi ng Pr i sm' s appeal .   Thi s deci s i on i s 

t he subj ect  of  Pr i sm' s pet i t i on f or  j udi c i al  r evi ew,  and i t  was 

at t ached t o t he pet i t i on.    

¶17 Secr et ar y Mar ot t a' s deci s i on concl uded t hat  t he Syst em 

had t he aut hor i t y t o wi t hdr aw i t s l et t er  of  i nt ent  t o awar d 

Pr i sm t he pr oj ect  dur i ng t he Febr uar y Bui l di ng Commi ssi on 

meet i ng.   I t  f ur t her  det er mi ned t hat  because Pr i sm di d not  

appeal  t hi s deci s i on on t i me,  i t  had wai ved i t s r i ght  t o obj ect  

t o t he f i r st  RFP pr ocess.   Addi t i onal l y,  i t  concl uded t hat  t he 

second RFP was not  gover ned by Adm Ch.  10 because i t  was i ssued 

by t he Bui l di ng Commi ssi on,  whi ch i s a l egi s l at i ve r at her  t han 

an execut i ve commi ssi on.  

                                                 
6 The DOA cont i nued t o advance t he posi t i on t hat  Adm Ch.  10 

was i nappl i cabl e t o t he c i r cui t  cour t ,  t he cour t  of  appeal s,  and 
i n i t s br i ef  t o t hi s cour t .   Pr i sm ar gues t hat  even i f  Adm Ch.  
10 was an i nappr opr i at e pr ocedur e t o use,  t he St at e i ni t i at ed 
t he second RFP under  Adm Ch.  10 and was bound t o f ol l ow t he Adm 
Ch.  10 pr ocedur es when Pr i sm f i l ed i t s pr ot est .    

At  or al  ar gument ,  counsel  f or  t he DOA acknowl edged:  " Judge,  
I  coul dn' t  make a cogent  ar gument  t hat  [ t he St at e di d not  
i ni t i at e t he second RFP under  Adm Ch.  10] .   Does i t  appl y i n 
t hese t ypes of  cases?  No.   I  t hi nk i t  appl i es her e [ however ]  
because t hat ' s t he way [ t he DOA i ni t i al l y ]  t r eat ed i t . "   
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¶18 Meanwhi l e,  on Mar ch 15,  2005,  t he St at e and WEAS 

si gned t he cont r act .   At  no poi nt  di d Pr i sm seek an i nj unct i on 

i n c i r cui t  cour t  al l egi ng t hat  t he DOA was act i ng beyond i t s 

aut hor i t y.   The par t i es acknowl edge t hat  t he cont r act  was 

subsequent l y execut ed by WEAS and t he r edevel oped Keni l wor t h 

Bui l di ng was compl et ed i n August  2006.      

¶19 On Jul y 6,  2005,  Pr i sm f i l ed a " Pet i t i on f or  Revi ew 

Pur suant  t o Wi s.  St at s.  § 227. 52 and § 227. 53 and/ or  f or  

Decl ar at or y Judgment  Pur suant  t o Wi s.  St at .  § 806. 04. "   Pr i sm 

asser t ed t hat  i t  was ent i t l ed t o a r emedy because t he Syst em and 

t he DOA' s act i ons t o abandon t he f i r st  RFP pr ocess and t hen 

awar d t he cont r act  t o WEAS wer e " ul t r a v i r es of  t hei r  del egat ed 

power  under  Ch.  16 st at s.  and Adm.  10. " 7  

                                                 
7 Pr i sm sought  t he f ol l owi ng r el i ef  i n par agr aph 24 of  i t s 

pet i t i on:   
 

a.  a det er mi nat i on t hat  t he St at e was est opped f r om 
ar gui ng t hat  " Pr i sm i s pr ecl uded,  f or  any r eason,  f r om 
chal l engi ng .  .  .  [ t he act i ons of  UWM and t he Syst em]  
t o wi t hdr aw and/ or  r esci nd t he awar d of  t he Keni l wor t h 
cont r act  t o Pr i sm" ;  

 
b.  a det er mi nat i on t hat  t he pr ocedur es used i n bot h RFPs 

wer e i r r egul ar  and not  i n compl i ance wi t h l aw;   
 
c.  a det er mi nat i on t hat  t he DOA' s concl usi on t hat  t he 

mat t er  i s not  gover ned by Adm Ch.  10 was er r oneous;  
 
d.  a det er mi nat i on t hat  i t  was i mpr oper  t o r esci nd t he 

i ni t i al  sel ect i on of  Pr i sm because Adm § 10. 08 
pr ovi des t hat  t he cont r act  shal l  be awar ded t o t he 
bi dder  sel ect ed by t he eval uat i on commi t t ee;  

 
e.  a det er mi nat i on t hat  t he act i ons of  t he Syst em and t he 

DOA wer e ul t r a v i r es;    
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¶20 The Ozaukee Count y c i r cui t  cour t  sever ed Pr i sm' s 

pet i t i on i nt o t wo i ndependent  act i ons——one f or  j udi c i al  r evi ew 

of  t he DOA' s admi ni st r at i ve dec i s i on under  Wi s.  St at .  Ch.  227,  

and one f or  decl ar at or y j udgment .   The Ozaukee Count y cour t  

r et ai ned j ur i sdi ct i on of  t he Chapt er  227 case ( " t he Ozaukee 

Count y case" ) .   The cour t  gr ant ed t he St at e' s mot i on f or  a 

change i n venue i n t he dec l ar at or y j udgment  act i on and 

t r ansf er r ed i t  t o Dane Count y ci r cui t  cour t  ( " t he Dane Count y 

case" ) .   

¶21 I n Ozaukee Count y,  t he DOA f i l ed a mot i on t o di smi ss 

f or  f ai l ur e t o st at e a c l ai m.   I t  asser t ed t hat  even i f  al l  of  

t he al l egat i ons cont ai ned i n t he pet i t i on f or  j udi c i al  r evi ew of  

t he agency' s deci s i on wer e t r ue,  t he case was moot  because t her e 

was no r el i ef  t hat  coul d be gr ant ed.    

¶22 Af t er  a hear i ng on t he mer i t s ,  t he c i r cui t  cour t  

gr ant ed t he DOA' s mot i on t o di smi ss. 8  The cour t  st at ed,  " i n a 

                                                                                                                                                             
f .  a det er mi nat i on t hat  Pr i sm i s  ent i t l ed t o a r emedy——

ei t her  t he awar d of  t he cont r act  or  economi c damages.  
  

8 The ci r cui t  cour t  gr ant ed t he DOA' s mot i on t o di smi ss f or  
f ai l ur e t o st at e a c l ai m upon whi ch r el i ef  can be gr ant ed.   I t  
i s  uncl ear  whet her  di smi ssal  f or  f ai l ur e t o st at e a c l ai m i s an 
appr opr i at e pr ocedur e f or  di smi ssi ng a pet i t i on f or  j udi c i al  
r evi ew of  an agency deci s i on.    

 
I n Wi sconsi n Envt l .  Decade I nc.  v.  Pub.  Ser v.  Comm' n,  we 

det er mi ned t hat  t he summar y j udgment  pr ocedur e was i nappl i cabl e 
t o pr oceedi ngs f or  j udi c i al  r evi ew of  an admi ni st r at i ve 
deci s i on.   79 Wi s.  2d 161,  170,  255 N. W. 2d 917 ( 1977) .   We 
expl ai ned t hat  Chapt er  227 pr ovi des f or  r evi ew of  an agency 
deci s i on r at her  t han a new t r i al  of  t he mer i t s of  a new cl ai m.   
I d.  ( " [ J] udi c i al  r evi ew of  admi ni st r at i ve deci s i ons under  ch.  
227 envi sages a r evi ew upon t he [ agency]  r ecor d,  and t her e i s  no 
t r i al  de novo i n t he c i r cui t  cour t  dur i ng such pr oceedi ngs. " )   
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Chapt er  227 pr oceedi ng t he quest i on has t o become what  pr act i cal  

ef f ect  woul d a f avor abl e deci s i on t o t he pl ai nt i f f s have. "   I t  

concl uded t hat  i nj unct i ve r el i ef  was not  avai l abl e——t he cont r act  

had al r eady been l et  t o anot her  bi dder  and per f or med.   I t  

f ur t her  concl uded t hat  a wr onged bi dder  was not  ent i t l ed t o a 

monet ar y ( damages)  r emedy f r om t he St at e under  t he r el evant  

st at ut es,  admi ni st r at i ve code pr ovi s i ons,  and t he common l aw.   

Ther ef or e,  even i f  ever yt hi ng t hat  Pr i sm al l eged was cor r ect ,  

t he cour t  concl uded t hat  t her e was no r el i ef  t hat  coul d be 

gr ant ed and t he cl ai m was moot .   Pr i sm' s mot i on t o r econsi der  

t hi s deci s i on was deni ed. 9  

                                                                                                                                                             
The summar y j udgment  pr ocedur e was i nappl i cabl e i n a Chapt er  227 
r evi ew because t her e wer e no new f act s t o be t est ed.    

 
Never t hel ess,  a pet i t i on f or  r ev i ew of  an agency deci s i on 

can be di smi ssed i f  i t  i s  moot :   

A mot i on t o di smi ss f or  moot ness .  .  .  does not  
r equest  a det er mi nat i on on t he mer i t s.   When a case i s 
di smi ssed because t he i ssues t her ei n have become moot ,  
t he r i ght s of  t he par t i es ar e not  adj udi cat ed,  and 
nei t her  par t y i s ent i t l ed t o j udgment .   Al l  t hat  i s  
i nvol ved .  .  .  i s  a concl usi on by t he cour t  t hat  t he 
det er mi nat i on sought  cannot  have any pr act i cal  ef f ect  
upon an exi st i ng cont r over sy.    

I d.  at  171.   

We pr oceed t o exami ne t he ci r cui t  cour t ' s  det er mi nat i on 
t hat  Pr i sm' s pr ot est  i s  moot  because i t  i s  t he essence of  t he 
c i r cui t  cour t ' s  deci s i on.  

 
9 Under  Wi s.  St at .  § 227. 55,  t he agency under  r evi ew must  

t r ansmi t  t he r ecor d t o t he r evi ewi ng cour t .   Yet ,  i n t hi s case 
t he agency' s r ecor d was never  t r ansmi t t ed t o t he c i r cui t  cour t  
and i s t her ef or e not  par t  of  t he r ecor d on appeal .   Nor mal l y,  
t he absence of  t he agency' s r ecor d woul d f or ecl ose our  abi l i t y  
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¶23 I n Dane Count y,  t he DOA al so f i l ed a mot i on t o di smi ss 

Pr i sm' s amended compl ai nt  f or  decl ar at or y j udgment  f or  f ai l ur e 

t o st at e a c l ai m.   Among ot her  ar gument s,  i t  asser t ed t hat  

Pr i sm' s amended compl ai nt  shoul d be di smi ssed f or  l ack of  

per sonal  j ur i sdi ct i on because of  sover ei gn i mmuni t y.     The DOA 

ar gued t hat  Wi s.  St at .  § 775. 01,  whi ch per mi t s some cl ai ms t o be 

br ought  agai nst  t he St at e,  di d not  const i t ut e consent  t o t hi s 

sui t .   The ci r cui t  cour t  concl uded,  " t he st at e' s mot i on t o 

di smi ss f or  l ack of  per sonal  j ur i sdi ct i on based on i t s i mmuni t y 

f r om sui t  must  be gr ant ed because t he st at e has not  consent ed t o 

t hi s decl ar at or y j udgment  act i on. " 10   

I I  

¶24 These consol i dat ed cases r equi r e us t o addr ess whet her  

Pr i sm' s pet i t i on f or  j udi c i al  r evi ew was pr oper l y di smi ssed as 

moot .   We ar e al so r equi r ed t o addr ess whet her  Pr i sm' s amended 

                                                                                                                                                             
t o r evi ew t he agency' s deci s i on.   Her e,  however ,  t he basi s f or  
t he c i r cui t  cour t ' s  di smi ssal  of  t he case,  moot ness,  i s a l egal  
det er mi nat i on t hat  does not  addr ess t he mer i t s of  t he agency' s 
deci s i on.   The ci r cui t  cour t  comment ed,  " The r ecor d shoul d be 
her e.   But ,  l egal l y,  t he mat t er  woul d be moot ,  whet her  or  not  
t he r ecor d i s f i l ed. "     

 
10 Af t er  or al  ar gument  i n t hi s cour t ,  Pr i sm f i l ed a mot i on 

t o suppl ement  t he r ecor d wi t h t he Depar t ment  of  Just i ce' s 
i nvest i gat i on i nt o Secr et ar y Mar ot t a and t he Keni l wor t h Bui l di ng 
Pr oj ect .   We gr ant ed Pr i sm' s mot i on over  t he obj ect i on of  t he 
DOA.   The i nvest i gat i on concl uded t hat  " [ t ] her e i s no evi dence,  
ei t her  f r om t he i nvest i gat i on and i nt er vi ews or  f r om t he case 
document s,  t o subst ant i at e Pr i sm' s al l egat i ons agai nst  Mar ot t a. "   
We do not  f ur t her  di scuss t he f act s cont ai ned i n t he 
i nvest i gat i on because t hey do not  i l l umi nat e our  t ask of  
det er mi ni ng whet her  Pr i sm' s pet i t i on f or  j udi c i al  r evi ew and 
amended compl ai nt  wer e pr oper l y di smi ssed.  
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compl ai nt  f or  decl ar at or y j udgment  was pr oper l y di smi ssed f or  

f ai l ur e t o st at e a c l ai m upon whi ch r el i ef  can be gr ant ed.   

¶25 An i ssue i s moot  when i t s r esol ut i on wi l l  have no 

pr act i cal  ef f ect  on t he under l y i ng cont r over sy.   St at e ex r el .  

Ri esch v.  Schwar t z,  2005 WI  11,  ¶11,  278 Wi s.  2d 24,  692 

N. W. 2d 219.   Moot ness i s a quest i on of  l aw t hat  we r evi ew 

i ndependent l y of  t he det er mi nat i ons r ender ed by t he c i r cui t  

cour t  and t he cour t  of  appeal s.   Cor nucopi a I nst .  v.  U. S.  Dep' t  

Agr i cul t ur e,  560 F. 3d 673,  675 ( 7t h Ci r .  2009) .  

¶26 Whet her  a compl ai nt  st at es a c l ai m upon whi ch r el i ef  

can be gr ant ed i s al so a quest i on of  l aw.   Meyer s v.  Bayer  AG,  

2007 WI  99,  ¶21,  303 Wi s.  2d 295,  735 N. W. 2d 448.   A mot i on t o 

di smi ss f or  f ai l ur e t o st at e a c l ai m t est s t he l egal  suf f i c i ency 

of  t he compl ai nt .   I d.    

¶27 We accept  as t r ue bot h t he f act s i n t he compl ai nt  and 

t he r easonabl e i nf er ences t hat  may be dr awn f r om such f act s .   

I d.   " A compl ai nt  shoul d not  be di smi ssed f or  f ai l ur e t o st at e a 

c l ai m unl ess i t  appear s cer t ai n t hat  no r el i ef  can be gr ant ed 

under  any set  of  f act s t hat  a pl ai nt i f f  can pr ove i n suppor t  of  

[ t he]  al l egat i ons. "   Wat t s v.  Wat t s,  137 Wi s.  2d 506,  512,  405 

N. W. 2d 303 ( 1987) .   We r evi ew a gr ant  or  deni al  of  a mot i on t o 

di smi ss f or  f ai l ur e t o st at e a c l ai m i ndependent l y of  t he 

det er mi nat i ons r ender ed by t he c i r cui t  cour t  and t he cour t  of  

appeal s,  but  benef i t i ng f r om t hei r  anal yses.   Shannon E. T.  v.  

Al i c i a M.  V. M. ,  2007 WI  29,  ¶31,  299 Wi s.  2d 601,  728 

N. W. 2d 636.  
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I I I   

Ozaukee Count y Revi ew of  an Agency Deci s i on 

¶28 We t ur n now t o t he quest i on of  whet her  t he c i r cui t  

cour t  pr oper l y di smi ssed as moot  Pr i sm' s pet i t i on f or  j udi c i al  

r evi ew.   " The gener al  r ul e i s t hat  t he cour t  wi l l  not  det er mi ne 

abst r act  pr i nci pl es of  l aw. "   Ci t y of  Raci ne v.  J- T Ent er s.  of  

Am. ,  64 Wi s.  2d 691,  700,  221 N. W. 2d 869 ( 1974) .    

¶29 An i ssue i s moot  when t he cour t  concl udes t hat  i t s 

r esol ut i on cannot  have any pr act i cal  ef f ect  on t he exi st i ng 

cont r over sy.   Ri esch,  278 Wi s.  2d 24,  ¶11.   The cour t  of  appeal s 

has expl ai ned t hat  " a moot  quest i on i s one whi ch ci r cumst ances 

have r ender ed pur el y academi c. "   St at e ex r el .  Ol son v.  

Li t scher ,  2000 WI  App 61,  ¶3,  233 Wi s.  2d 685,  608 N. W. 2d 425.   

Appel l at e cour t s  gener al l y decl i ne t o r each t he mer i t s of  an 

i ssue t hat  has become moot . 11  Ri esch,  278 Wi s.  2d 24,  ¶12.    

¶30 The St at e ar gues t hat  even i f  Pr i sm i s cor r ect  on t he 

mer i t s of  i t s  pr ot est ,  a cour t  r esol ut i on woul d have no ef f ect  

on t he exi st i ng cont r over sy because t her e i s no r emedy t hat  can 

be gr ant ed t o Pr i sm at  t hi s poi nt .   I t  cont ends t hat  t he 

pet i t i on f or  j udi c i al  r evi ew i s t her ef or e r ender ed moot .   Thus,  

t he quest i on we must  answer  i s:  even i f  Pr i sm' s pr ot est  was 

                                                 
11 A cour t  wi l l  make an except i on and consi der  a moot  i ssue 

under  cer t ai n c i r cumst ances.   For  i nst ance,  a cour t  may deci de a 
moot  i ssue i f  i t  i s  of  gr eat  publ i c i mpor t ance or  ar i ses 
f r equent l y enough t o war r ant  a def i ni t i ve deci s i on t o gui de t he 
ci r cui t  cour t s.   St at e ex r el .  Ri esch v.  Schwar t z,  2005 WI  11,  
¶12,  278 Wi s.  2d 24,  692 N. W. 2d 219.   Pr i sm does not  cont end 
t hat  t hi s case f al l s under  one of  t hese except i ons.   Rat her ,  
Pr i sm ar gues t hat  t he i ssue i s not  moot .    
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i mpr oper l y deni ed,  i s t her e any r el i ef  t hat  i t  can r ecei ve now,  

al most  t hr ee year s af t er  t he pr oj ect  has been compl et ed?   

¶31 To det er mi ne whet her  t he r esol ut i on sought  can have 

any pr act i cal  ef f ect  on t he exi st i ng cont r over sy,  we do not  

addr ess t he f act ual  and l egal  i ssues i mpl i cat ed i n Pr i sm' s  

pet i t i on f or  j udi c i al  r evi ew.   For  pur poses of  t hi s r evi ew,  we 

assume t hat  Pr i sm woul d be abl e t o pr ove ever y f act  and suppor t  

ever y l egal  al l egat i on i n i t s pr ot est  and pet i t i on f or  j udi c i al  

r evi ew.   Rat her ,  we exami ne Pr i sm' s r equest ed r el i ef .   I n i t s 

pet i t i on f or  j udi c i al  r evi ew,  Pr i sm r equest ed t wo di st i nct  

r emedi es:  money damages f or  " t he val ue of  i t s  wi nni ng pr oposal "  

i n t he f i r st  RFP or  awar d of  t he cont r act .   We addr ess each 

pot ent i al  r emedy i n t ur n.  

A 

¶32 Pr i sm asser t s t hat  i t  i s  ent i t l ed t o money damages 

because i t  shoul d have been awar ded t he cont r act  under  Adm Ch.  

10,  and t he agency act ed i mpr oper l y when i t  i nst ead l et  t he 

cont r act  t o WEAS.   Pr i sm asser t s t hat  Adm § 10. 15( 2) ,  whi ch 

gi ves t he DOA t he aut hor i t y t o " set t l e and r esol ve"  a pr ot est ,  

envi s i ons a damages r emedy f or  wr onged bi dder s. 12  Yet ,  a money 

damages r emedy woul d be cont r ar y t o t he expl i c i t  pur poses of  Adm 

Ch.  10.    

                                                 
12 Adm § 10. 15( 2)  pr ovi des:  " The head of  t he pr ocur i ng 

agency,  or  desi gnee,  shal l  have t he aut hor i t y t o set t l e and 
r esol ve a pr ot est  of  an aggr i eved bi dder  or  pr oposer  concer ni ng 
t he sol i c i t at i on or  i nt ent  t o awar d a cont r act . "   
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¶33 Adm Ch.  10 pr ovi des r ul es gover ni ng t he St at e' s 

pr ocur ement  of  cont r act ual  ser vi ces.   The pur poses of  t he r ul es 

ar e,  i n par t ,  " [ t ] o ensur e t hat  cont r act s f or  cont r act ual  

ser vi ces ar e ent er ed i nt o onl y i n t he best  i nt er est s of  t he 

st at e, "  and " [ t ] o ensur e t hat  t he st at e wi l l  pr ocur e at  t he 

l owest  possi bl e pr i ce,  wi t hout  sacr i f i ce i n qual i t y,  t he 

cont r act ual  ser vi ces r equi r ed[ . ] "   Adm § 10. 02.   Fur t her ,  Wi s.  

St at .  § 16. 75 pr ovi des t hat  wi t h cer t ai n l i mi t ed except i ons,  

cont r act s shoul d be awar ded t o t he " l owest  r esponsi bl e bi dder . "    

¶34 I t  i s  an est abl i shed pr oposi t i on t hat  pr ocur i ng 

st at ut es and r egul at i ons such as Adm Ch.  10 " ar e desi gned t o 

pr event  f r aud,  col l usi on,  f avor i t i sm and i mpr ovi dence i n t he 

admi ni st r at i on of  publ i c busi ness,  as wel l  as t o ensur e t hat  t he 

publ i c r ecei ves t he best  wor k .  .  .  at  t he most  r easonabl e pr i ce 

pr act i cabl e. "   Aqua- Tech,  I nc.  v.  Como Lake Pr ot .  & Rehab.  

Di st . ,  71 Wi s.  2d 541,  550,  239 N. W. 2d 25 ( 1976) .   As such,  

t hese r egul at i ons " ar e i nt ended f or  t he benef i t  and pr ot ect i on 

of  t he publ i c and not  of  t he i ndi v i dual  bi dder . "   I d.    

¶35 Even t hough pr ot ect i on f or  an aggr i eved bi dder  i s not  

wi t hi n t he pur poses of  a pr ocur ement  r egul at i on,  a bi dder  has 

st andi ng t o cont est  an agency' s deci s i on t o awar d t he cont r act  

t o anot her  devel oper .   Thi s i s because a bi dder  " i s i n a 

par t i cul ar l y good posi t i on t o chal l enge t he bi ddi ng aut hor i t y ' s  

act i on and t her eby pr ot ect  t he r i ght s of  t he publ i c. "   I d.  at  

553.   The bi dder  has a val uabl e busi ness i nt er est  at  st ake and 

i t  i s  expect ed t hat  t he bi dder  wi l l  " zeal ousl y pr ot ect "  t he 

publ i c i nt er est  as wel l  as i t s own.   I d.     
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¶36 A damages r emedy,  however ,  t hwar t s t he pur pose 

under l y i ng t he pr ocur ement  st at ut es because i t  woul d r equi r e t he 

t axpayer s t o pay t wi ce f or  j ust  one compl et ed pr oj ect .   The 

cour t  of  appeal s addr essed a s i mi l ar  s i t uat i on i n D. M. K. ,  I nc.  

v.  Town of  Pi t t sf i el d,  2006 WI  App 40,  290 Wi s.  2d 474,  711 

N. W. 2d 672.    I n t hat  case,  D. M. K.  was t he l owest  bi dder  on f our  

muni ci pal  pr oj ect s.   I d. ,  ¶3.   The t own,  however ,  concl uded t hat  

D. M. K.  was not  a r esponsi bl e bi dder ,  and i t  of f er ed onl y t wo of  

t he pr oj ect s t o D. M. K.   I d. ,  ¶7.  

¶37 D. M. K.  sued t he t own f or  l ost  pr of i t s.   I d. ,  ¶9.   The 

ci r cui t  cour t  gr ant ed summar y j udgment  i n f avor  of  t he t own,  and 

t he cour t  of  appeal s af f i r med.   Af t er  r ecogni z i ng t hat  t he 

r egul at i ons wer e i nt ended t o pr ot ect  t he publ i c,  not  t he 

i ndi v i dual  bi dder ,  t he cour t  of  appeal s concl uded t hat  r equi r i ng 

t he t own t o pay t wi ce f or  t he same pr oj ect  i s  cont r ar y t o t he 

publ i c i nt er est :  

I f  D. M. K.  wer e successf ul  i n [ r ecover i ng i t s pur por t ed 
damages] ,  t he Town and i t s t axpayer s woul d pay 
D. M. K. ' s $216, 000 i n l ost  pr of i t s i n addi t i on t o t he 
cont r act  pr i ce pai d t o t he cont r act or  who per f or med 
t he wor k.   On i t s f ace,  t hi s r esul t  f ai l s  t o benef i t  
or  pr ot ect  t he publ i c.     

I d. ,  ¶26.  

¶38 Pr i sm ar gues t hat  because Aqua- Tech and D. M. K.  bot h 

i nvol ved l awsui t s agai nst  muni ci pal i t i es,  t hey have no 

appl i cat i on t o l awsui t s agai nst  t he St at e.   Thi s ar gument  i s 

unavai l i ng.   Li ke t he st at ut es di scussed i n Aqua- Tech and 

D. M. K. ,  t he st at ed pur pose of  Adm Ch.  10 i s t o pr ot ect  t he 

t axpayer  f r om unnecessar y expendi t ur es.   Taxpayer s ar e not  
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pr ot ect ed when any gover nment al  body pays t wi ce f or  t he 

per f or mance of  one cont r act ——r egar dl ess of  whet her  t hat  

gover nment al  body i s a muni ci pal i t y or  t he St at e.   We concl ude 

t hat  t he r easoni ng i n Aqua- Tech and D. M. K.  appl i es t o t hi s case 

and t hat  Pr i sm i s not  ent i t l ed t o a damages r emedy.   

B 

¶39 Pr i sm al so seeks as a r emedy t he awar d of  t he 

cont r act .   I t  cont ends t hat  as t he wi nni ng bi dder  of  t he f i r st  

RFP pr ocess,  i t  i s  ent i t l ed t o t he cont r act . 13  By t he t i me Pr i sm 

f i l ed i t s pet i t i on f or  j udi c i al  r evi ew of  t he agency deci s i on,  

however ,  t he cont r act  had al r eady been si gned. 14  I n St at e ex 

r el .  Hr on Br os.  Co.  v.  Ci t y of  Por t  Washi ngt on,  265 Wi s.  507,  

509,  62 N. W. 2d 1 ( 1953) ,  we st at ed,  " [ T] he f act  t hat  t he 

cont r act  has act ual l y been awar ded t o anot her  i s suf f i c i ent  t o 

i nduce t he cour t s t o decl i ne t o i nt er f er e t o f ur t her  compl i cat e 

t he mat t er ,  even t hough t hey mi ght  ot her wi se have done so. "  

( quot i ng St at e ex r el .  Phel an v.  Bd.  of  Educ. ,  24 Wi s.  2d 683,  

684 ( 1869) ) .   

¶40 Mor eover ,  as t he par t i es acknowl edge,  t he Keni l wor t h 

r edevel opment  pr oj ect  i s  f i ni shed and t he Keni l wor t h Bui l di ng 

has been f ul l y i n use f or  near l y t hr ee year s.   We cannot  unr avel  

a cont r act  when i t  has al r eady been f ul l y per f or med.   As a 

                                                 
13 As aut hor i t y f or  t hi s pr oposi t i on,  Pr i sm ci t es Adm 

§ 10. 08( 7) ,  whi ch st at es:  " Awar d shal l  be based on t he 
eval uat i on commi t t ee r ecommendat i on .  .  .  . "   

14 The cont r act  was si gned on Mar ch 15,  2005,  and Pr i sm 
f i l ed i t s pet i t i on f or  r evi ew wi t h t he c i r cui t  cour t  i n Ozaukee 
Count y on Jul y 6,  2005.    
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pr act i cal  mat t er ,  Pr i sm cannot  per f or m t hi s cont r act .   I t  makes 

no sense t o awar d a cont r act  f or  bui l di ng a pr oj ect  whi ch has 

al r eady been compl et ed.   

¶41 Because Pr i sm cannot  r ecei ve ei t her  money damages or  

an awar d of  t he cont r act  at  t hi s poi nt ,  t her e i s no r emedy t hat  

Pr i sm can r ecei ve even i f  al l  of  i t s  f act ual  and l egal  

al l egat i ons ar e t r ue.   Thi s does not  mean,  however ,  t hat  Pr i sm 

was al ways wi t hout  a r emedy.  

¶42 I t  i s  undi sput ed t hat  t he DOA i nf or med Pr i sm t hat  i t  

was goi ng ahead wi t h cont r act  negot i at i ons wi t h WEAS and t hat  i t  

di d not  i nt end t o st ay t he negot i at i ons t o per mi t  f or  r esol ut i on 

of  Pr i sm' s pr ot est . 15  Near l y s i x weeks el apsed bet ween t he dat e 

Pr i sm was put  on not i ce t hat  t her e woul d be no aut omat i c st ay 

and t he dat e t hat  t he cont r act  wi t h WEAS was si gned.   Yet  Pr i sm 

di d not  seek an i nj unct i on t o pr event  t he cont r act  f r om bei ng 

awar ded t o WEAS. 16  

                                                 
15 Adm § 10. 15( 6)  pr ovi des t hat  t he DOA wi l l  i mpose a st ay 

i n a pr ocur ement  pr oceedi ng whi l e a pr ot est  i s  pendi ng:  

I n t he event  of  t he f i l i ng of  a t i mel y not i ce of  
i nt ent  t o pr ot est ,  pr ot est  or  appeal  .  .  .  ,  t he st at e 
shal l  not  pr oceed f ur t her  wi t h t he sol i c i t at i on or  
wi t h t he awar d of  t he cont r act  unt i l  a deci s i on i s 
r ender ed i n r esponse t o t he pr ot est  or  appeal ,  or  
unl ess t he secr et ar y .  .  .  makes a wr i t t en 
det er mi nat i on t hat  t he awar d of  t he cont r act  wi t hout  
del ay i s necessar y t o pr ot ect  subst ant i al  i nt er est s of  
t he st at e.    

 
16 Pr i sm asser t s t hat  under  Adm Ch.  10,  a st ay shoul d have 

been aut omat i cal l y i mposed and t hat  a st ay woul d have r el i eved 
i t  of  t he necessi t y of  seeki ng an i nj unct i on t o pr event  t he 
awar d of  t he cont r act .   However ,  Pr i sm acknowl edges t hat  i t  was 
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¶43 I t  i s  expect ed t hat  an aggr i eved bi dder  wi l l  

" zeal ousl y pr ot ect "  t he publ i c i nt er est  and t he publ i c pur se by 

t aki ng l egal  act i on t o ensur e t hat  a cont r act  i s  not  awar ded t o 

t he wr ong bi dder .   See Aqua- Tech,  71 Wi s.  2d at  553.   I f  Pr i sm 

bel i eved t hat  i t  was ent i t l ed t o t he cont r act ,  Pr i sm was 

r equi r ed t o seek a t empor ar y i nj unct i on t o pr event  t he awar d of  

t he cont r act  t o WEAS.   I n so doi ng,  Pr i sm woul d have pr eser ved 

any ent i t l ement  i t  had t o t he cont r act .     

¶44 Pr i sm asser t s t hat  an i nj unct i on woul d not  have been 

avai l abl e because sover ei gn i mmuni t y pr ecl udes a l awsui t  agai nst  

t he St at e unl ess t he l egi s l at ur e consent s t o t he sui t . 17  Her e,  

t her e i s no st at ut e gi v i ng l egi s l at i ve consent  f or  a sui t  t o 

enj oi n t he St at e f r om awar di ng a cont r act  t o anot her  bi dder .    

¶45 However ,  t her e i s a " gener al  except i on t o t he r ul e of  

st at e i mmuni t y"  t hat  woul d have been appl i cabl e her e.   See Ci t y 

of  Kenosha v.  St at e,  35 Wi s.  2d 317,  323,  151 N. W. 2d 36 ( 1967) .   

I n Kenosha,  we expl ai ned:  

A gener al  except i on t o t he r ul e of  st at e i mmuni t y f or  
agenci es or  ar ms of  t he st at e,  however ,  i s  t hat  cour t s 
may ent er t ai n sui t s t o enj oi n st at e of f i cer s and st at e 

                                                                                                                                                             
put  on not i ce t hat  t he DOA di d not  pl an t o i mpose a st ay.   At  
or al  ar gument ,  counsel  f or  t he DOA expl ai ned:  " Febr uar y 3 of  
2005,  bef or e t he cont r act  i s  s i gned,  t he DOA sends a l et t er  t o 
Pr i sm.  .  .  .  The DOA' s posi t i on——r i ght  or  wr ong——was t hat  Adm 10 
di d not  appl y and t her ef or e t her e woul d be no aut omat i c st ay.   
Thi s was si x weeks bef or e t he cont r act  was si gned.   I t  was f our  
mont hs,  f i ve mont hs bef or e Pr i sm ever  st ar t ed an act i on,  and 
even t hen i t  di d not  seek i nj unct i ve r el i ef . "    

17 See Wi sconsi n Const i t ut i on ar t .  I V ( " The l egi s l at ur e 
shal l  di r ect  by l aw i n what  manner  and i n what  cour t s sui t s may 
be br ought  agai nst  t he st at e. " ) .  
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agenci es f r om act i ng beyond t hei r  const i t ut i onal  or  
j ur i sdi ct i onal  aut hor i t y.   These sui t s ar e per mi t t ed 
because t hey ar e sui t s agai nst  i ndi v i dual s act i ng i n 
excess of  t hei r  aut hor i t y.  

I d.  at  323- 24.   

¶46 I n Pr i sm' s pr ot est ,  f i l ed bef or e t he cont r act  was 

si gned wi t h WEAS,  Pr i sm cont ended t hat  t he Syst em and t he DOA 

wer e act i ng " ul t r a v i r es"  because t hey di d not  f ol l ow t he 

pr ovi s i ons of  Adm Ch.  10 when t hey:  ( 1)  r esci nded t he i ni t i al  

awar d of  t he cont r act  t o Pr i sm;  ( 2)  i ssued a second pr oposal ;  

and ( 3)  di scl osed i nf or mat i on f r om Pr i sm' s f i r st  bi d.   That  i s,  

Pr i sm asser t ed t hat  t he DOA was act i ng wi t hout  aut hor i t y,  whi ch 

woul d have al l owed Pr i sm t o seek an i nj unct i on agai nst  t he 

agency.   See i d.   Yet  i t  di d not  do so.  

¶47 I t  appear s t hat  Pr i sm was awar e of  t he necessi t y of  

seeki ng an i nj unct i on t o pr eser ve i t s i nt er est  i n t he cont r act .   

I nst ead of  f i l i ng f or  an i nj unct i on,  however ,  Pr i sm sought  

assur ances f r om at t or neys f or  t he DOA t hat  i t  need not  seek an 

i nj unct i on and woul d be per mi t t ed t o seek a damages r emedy. 18  

Based on t he cor r espondence pr ovi ded by Pr i sm,  t hese assur ances 

wer e not  gi ven.   Ul t i mat el y,  Pr i sm at t ai ned nei t her  an assur ance 

t hat  a damage r emedy was avai l abl e nor  an i nj unct i on t hat  coul d 

have pr eser ved i t s i nt er est  i n t he cont r act .    

                                                 
18 Thi s al l egat i on does not  appear  i n ei t her  t he pet i t i on 

f or  j udi c i al  r evi ew or  t he amended compl ai nt .   Pr i sm at t empt ed 
t o submi t  cor r espondence i n suppor t  of  t hi s ar gument  i n t he 
Ozaukee Count y case.   Al t hough t he cor r espondence bet ween Pr i sm 
and t he DOA was st r i cken f r om t he r ecor d by t he c i r cui t  cour t ,  
bot h par t i es r el i ed on t hi s cor r espondence i n t hei r  ar gument s 
her e.   
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¶48 I t  shoul d have been appar ent  t o Pr i sm t hat  under  

Wi sconsi n l aw,  a damages r emedy l i kel y was unavai l abl e and t hat  

an i nj unct i on was r equi r ed t o pr ot ect  any i nt er est  i t  had i n t he 

Keni l wor t h cont r act .   I n Aqua- Tech,  t he cour t  st at ed t hat  a 

t empor ar y i nj unct i on mi ght  be necessar y t o " avoi d r ender i ng 

i nef f ect i ve a possi bl e j udgment "  i n t he aggr i eved bi dder ' s 

f avor .   71 Wi s.  2d at  552.   An i nj unct i on woul d pr event  t he 

pr ocur i ng agency f r om awar di ng t he cont r act  t o anot her  bi dder  

pendi ng a deci s i on on t he mer i t s of  t he pr ot est .   I d.   Aqua- Tech 

st ands f or  t he pr oposi t i on t hat  a di sappoi nt ed bi dder  must  seek 

a t empor ar y i nj unct i on bef or e t he i ssue becomes moot . 19    

¶49 We concl ude t hat  t he Ozaukee Count y c i r cui t  cour t  

pr oper l y di smi ssed as moot  Pr i sm' s pet i t i on f or  j udi c i al  r evi ew 

of  t he DOA' s deci s i on.   Even assumi ng t hat  al l  of  Pr i sm' s 

al l egat i ons ar e t r ue,  t her e i s no r el i ef  t hat  Pr i sm can r ecei ve 

at  t hi s poi nt .   Pr i sm i s not  ent i t l ed t o money damages.   

Fur t her ,  t he DOA cannot  be enj oi ned t o awar d t he cont r act  t o 

Pr i sm because t he cont r act  has al r eady been f ul l y per f or med.   

Al t hough Pr i sm coul d have sought  an i nj unct i on t o pr ot ect  any 

                                                 
19 Pr i sm r equest s t hat  we send t he case back t o t he DOA t o 

ask t he Secr et ar y t o " set t l e and r esol ve"  i t s pr ot est  under  Adm 
§ 10. 15( 2) .   We f ai l  t o see how t hi s act i on woul d accompl i sh 
anyt hi ng ot her  t han t o f ur t her  ext end t hi s al r eady pr ot r act ed 
di sput e.   The DOA cannot  awar d t he cont r act  t o Pr i sm when i t  has 
been l et  t o anot her  bi dder  and f ul l y per f or med.   Fur t her ,  
awar di ng Pr i sm money damages woul d be cont r ar y t o t he pur poses 
of  t he pr ocur ement  r egul at i ons as di scussed above.  

Under  t hese ci r cumst ances,  sendi ng t he case back f or  t he 
DOA t o " set t l e and r esol ve"  a pr ot est  t hat  i t  has al r eady deni ed 
woul d amount  t o an exer ci se i n f ut i l i t y .    
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i nt er est  i t  had i n t he cont r act ,  i t  di d not  do so.   Ther ef or e,  

we concl ude t hat  r esol ut i on of  Pr i sm' s pr ot est  cannot  have any 

pr act i cal  ef f ect  on t hi s exi st i ng cont r over sy.    

I V 

Dane Count y Decl ar at or y Judgment  Act i on 

¶50 We t ur n next  t o t he act i on f or  decl ar at or y j udgment  

under  Wi s.  St at .  § 804. 06,  whi ch was di smi ssed on t he gr ounds of  

sover ei gn i mmuni t y.   Pr i sm f i l ed an amended compl ai nt  i n Dane 

Count y seeki ng t he f ol l owi ng r el i ef :  ( 1)  a decl ar at i on t hat  t he 

DOA shoul d have awar ded t he cont r act  t o Pr i sm and vi ol at ed Adm 

Ch.  10 by not  doi ng so;  ( 2)  a decl ar at i on t hat  t he DOA pr event ed 

and deni ed Pr i sm t he oppor t uni t y t o pr ot est  under  Adm Ch.  10;  

( 3)  a decl ar at i on t hat  as t he wi nni ng bi dder  of  t he f i r st  RFP,  

Pr i sm had ei t her  a cont r act  or  an excl usi ve r i ght  t o negot i at e 

f or  a cont r act ;  ( 4)  a decl ar at i on t hat  t he DOA vi ol at ed Adm Ch.  

10 by r el easi ng t he cont ent s of  Pr i sm' s f i r st  pr oposal  t o t he 

publ i c;  and ( 5)  a decl ar at i on t hat  t he DOA act ed ul t r a v i r es by 

aut hor i z i ng and conduct i ng t he second RFP.    

¶51 As di scussed above,  t he St at e cannot  be sued wi t hout  

i t s consent ,  and t he l egi s l at ur e di r ect s t he manner  i n whi ch 

sui t s may be br ought  agai nst  t he St at e.   See Kenosha,  35 

Wi s.  2d at  322;  Li st er  v.  Boar d of  Regent s,  72 Wi s.  2d 282,  291,  

240 N. W. 2d 610 ( 1976) .   A sui t  agai nst  a st at e agency 

const i t ut es a sui t  agai nst  t he St at e f or  pur poses of  sover ei gn 

i mmuni t y.   Li st er ,  72 Wi s.  2d at  291.   I f  t he l egi s l at ur e has 

not  speci f i cal l y consent ed t o t he sui t ,  t hen sover ei gn i mmuni t y 
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depr i ves t he cour t  of  per sonal  j ur i sdi ct i on over  t he St at e,  

assumi ng t hat  t he def ense has been pr oper l y r ai sed.   I d.  at  291.  

¶52 Li ke ot her  l awsui t s,  act i ons f or  decl ar at or y r el i ef  

can be di smi ssed on t he gr ounds of  sover ei gn i mmuni t y.   

Nonet hel ess,  t her e ar e occasi ons when a sui t  f or  decl ar at or y 

j udgment  agai nst  a st at e agency i s per mi ssi bl e.   I n Li st er ,  we 

expl ai ned:   

[ T] he cour t  has [ ]  r ecogni zed t hat  t he decl ar at or y 
j udgment  pr ocedur e i s par t i cul ar l y wel l - sui t ed ( i n 
cases wher e such r el i ef  i s  ot her wi se appr opr i at e)  f or  
r esol v i ng cont r over si es as t o t he const i t ut i onal i t y or  
pr oper  const r uct i on and appl i cat i on of  st at ut or y 
pr ovi s i ons.   As a r esul t ,  i t  has been necessar y t o 
engage i n a f i c t i on t hat  al l ows such act i ons t o be 
br ought  agai nst  t he of f i cer  or  agency char ged wi t h 
admi ni st er i ng t he st at ut e[ . ]   

I d.  at  303.  

¶53 Decl ar at or y j udgment  pr ovi des pr ospect i ve r at her  t han 

r emedi al  r el i ef .   The pur pose of  decl ar at or y r el i ef  and Wi s.  

St at .  § 806. 04,  t he Uni f or m Decl ar at or y Judgment s Act ,  i s :   

t o enabl e cont r over si es of  a j ust i c i abl e nat ur e t o be 
br ought  bef or e t he cour t s f or  set t l ement  and 
det er mi nat i on pr i or  t o t he t i me t hat  a wr ong has been 
t hr eat ened or  commi t t ed.   The pur pose i s f aci l i t at ed 
by aut hor i z i ng a cour t  t o t ake j ur i sdi ct i on at  a poi nt  
ear l i er  i n t i me t han i t  woul d do under  or di nar y 
r emedi al  r ul es and pr ocedur es.  

I d.  at  307 ( emphasi s added) .   Decl ar at or y j udgment  " pr ovi des a 

r emedy whi ch i s pr i mar i l y ant i c i pat or y or  pr event at i ve i n 

nat ur e. "   I d.   

¶54 I n Li st er ,  a gr oup of  st udent s br ought  sui t  agai nst  

t he Uni ver si t y of  Wi sconsi n Boar d of  Regent s.   The st udent s 
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ar gued t hat  t hey had been cl ass i f i ed as non- r es i dent s cont r ar y  

t o t he Wi sconsi n St at ut es and t her ef or e had t o pay t ui t i on at  a 

hi gher  r at e.   Among ot her  r emedi es,  t hey sought  a decl ar at or y 

j udgment  of  t hei r  r i ght  t o have been cl assi f i ed as r esi dent s.   

I d.  at  305.  

¶55 Thi s cour t  concl uded t hat  t he act i on f or  a decl ar at or y 

j udgment  coul d not  be mai nt ai ned.   We sai d:  

A cour t  cannot  c l ose i t s eyes t o t he pur pose whi ch a 
decl ar at i on of  r i ght s wi l l  ser ve i n t he par t i cul ar  
case.   I t  i s  not  a suf f i c i ent  gr ound f or  decl ar at or y 
r el i ef  t hat  t he par t i es have a di f f er ence of  opi ni on 
as t o t he pr oper  const r uct i on and appl i cat i on of  a 
par t i cul ar  st at ut e.   No ant i c i pat or y or  pr event at i ve 
r el i ef  i s  sought  i n t hi s act i on.   To t he ext ent  t hat  
t he compl ai nt  at t empt s t o st at e a c l ai m t o r el i ef  
under  st at e l aw,  t he onl y consequence whi ch t he 
desi r ed decl ar at i on of  r i ght s  coul d have woul d be t o 
set t l e t he pl ai nt i f f s '  r i ght s t o r ecover  t he amount s 
pai d i n nonr esi dent  t ui t i on.   The act i on i s,  i n 
ef f ect ,  one f or  damages.   

I d.  at  308 ( emphasi s added) ;  see al so Br own v.  St at e,  230 

Wi s.  2d 355,  382,  602 N. W. 2d 79 ( Ct .  App.  1999)  ( " We acknowl edge 

t hat  sover ei gn i mmuni t y does not  bar  a sui t  f or  a decl ar at or y 

r ul i ng t hat  an i ndi v i dual  st at e of f i c i al  or  agency has vi ol at ed 

a st at ut e when t her e i s an ant i c i pat or y or  pr event at i ve pur pose 

f or  t he r ul i ng .  .  .  .   I t  i s  t her ef or e not  appar ent  f r om t he 

compl ai nt  .  .  .  t hat  t her e i s any pur pose f or  t he decl ar at or y 

j udgment  ot her  t han t o est abl i sh t he St at e' s  l i abi l i t y  f or  

damages on a c l ai m bar r ed by sover ei gn i mmuni t y. "  ( emphasi s 

added) ) .  

¶56 The si t uat i on her e i s anal ogous t o t he s i t uat i on i n 

Li st er .   The decl ar at i ons Pr i sm seeks al l  r el at e t o t he DOA' s 
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past  act i ons,  such as f ai l i ng t o awar d t he cont r act  t o Pr i sm,  

r esci ndi ng t he f i r st  RFP,  and i ssui ng a second RFP.   None 

r el at es t o t he St at e' s f ut ur e conduct .   I n ef f ect ,  Pr i sm seeks a 

decl ar at i on t hat  i t s r i ght s wer e v i ol at ed dur i ng t he pr ocur ement  

pr ocedur e so i t  can pur sue a damage r emedy agai nst  t he St at e. 20 

¶57 " A decl ar at i on whi ch seeks t o f i x  t he st at e' s 

r esponsi bi l i t y  t o r espond t o a monet ar y c l ai m i s  not  aut hor i zed 

by Wi sconsi n' s Decl ar at or y Judgment s Act . "   Li st er  at  308.   We 

concl ude t hat  a decl ar at or y act i on cannot  be mai nt ai ned because 

Pr i sm i s seeki ng money damages r at her  t han ant i c i pat or y or  

pr event at i ve r el i ef .     

¶58 Nonet hel ess,  Pr i sm ar gues t hat  i t s amended compl ai nt  

i s  j ust i c i abl e because Wi s.  St at .  § 775. 01 wai ves sover ei gn 

i mmuni t y and aut hor i zes sui t  agai nst  t he St at e f or  cont r act  

act i ons t hat  woul d r ender  t he st at e a debt or .   Wi s.  St at .  

§ 775. 01 pr ovi des:  

                                                 
20 I n i t s br i ef ,  Pr i sm st at ed:  " The ul t i mat e obj ect i ve i s a 

money j udgment  agai nst  t he St at e, "  and t hat  " The decl ar at or y 
j udgment  i s pr ef at or y t o f ur t her  act i on f or  act ual  r el i ef . "     

At  or al  ar gument ,  Pr i sm' s at t or ney cl ar i f i ed t hat  i t  sought  
a decl ar at or y j udgment  so i t  coul d ul t i mat el y r ecei ve money 
damages:  " [ Damages]  ar e cont empl at ed st r ongl y i n [ Adm Ch.  10] .  
Ther e i s r eal l y no ot her  meani ngf ul  r el i ef  t hat  can be 
gr ant ed.  .  .  .  What  I  woul d c i t e t o i s 775 cer t ai nl y  
cont empl at es money bei ng pai d t o cont r act i ng par t i es who l ose 
out  and t hei r  cont r act  i s  br eached. "   Counsel  l at er  cont i nued:  
" What  I  need t he cour t  t o say i s  Adm 10 appl i es;  Adm 10. 08 says 
t he cont r act  shal l  be awar ded t o t he wi nner [ . ]  .  .  .  and [ t he 
cour t ]  shoul d I  t hi nk——I  hope i t  does——addr ess t he i ssue of  t he 
t ype of  r el i ef  avai l abl e i n t he Adm 10. 15 pr ot est  and appeal  
pr oceedi ngs. "     
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Upon t he r ef usal  of  t he l egi s l at ur e t o al l ow a c l ai m 
agai nst  t he st at e t he c l ai mant  may commence an act i on 
agai nst  t he st at e by ser vi ce .  .  .  and by f i l i ng wi t h 
t he c l er k of  cour t  a bond .  .  .  t o t he ef f ect  t hat  t he 
c l ai mant  wi l l  i ndemni f y t he st at e agai nst  al l  cost s 
t hat  may accr ue i n such act i on .  .  .  i n case t he 
cl ai mant  f ai l s  t o obt ai n j udgment  agai nst  t he st at e.    

Chapt er  775 i s l i mi t ed t o c l ai ms whi ch,  " i f  val i d,  woul d r ender  

t he St at e a debt or  t o t he c l ai mant . "   Br own,  230 Wi s.  2d at  364 

( c i t i ng Cor ds v.  St at e,  62 Wi s.  2d 42,  50,  214 N. W. 2d 405 

( 1974) .   The chapt er  does not  aut hor i ze t or t  c l ai ms agai nst  t he 

St at e.   See i d. ;  Houst on v.  St at e,  98 Wi s.  481,  487,  74 N. W.  111 

( 1898) .  

¶59 Pr i sm' s ar gument  t hat  Sect i on 775. 01 aut hor i zes t hi s 

l awsui t  i s  unper suasi ve f or  t wo r easons.   Fi r st ,  Pr i sm i s 

pr ocedur al l y bar r ed f r om r el y i ng on Wi s.  St at .  Ch.  775 because 

i t  has not  met  t he condi t i ons pr ecedent  f or  f i l i ng such a c l ai m.   

Bef or e a Chapt er  775 cl ai m can be f i l ed,  t he f ol l owi ng 

condi t i ons must  be met :  ( 1)  t he c l ai m must  be submi t t ed t o t he 

l egi s l at ur e;  ( 2)  t he c l ai m must  be deni ed;  and ( 3)  t he c l ai mant  

must  f i l e a bond wi t h t he c l er k of  cour t s.   Wi s.  St at .  § 775. 01.    

¶60 Pr i sm acknowl edges t hat  i t  has not  sat i sf i ed t hese 

st at ut or y r equi r ement s.   Rat her ,  i t  cont ends t hat  t he Cl ai ms 

Boar d decl i ned t o t ake any act i on on t he cl ai m unt i l  t he cour t  

case was compl et ed because t he Cl ai ms Boar d i s a f or um of  l ast  

r esor t .   Pr i sm ar gues t hat  i t  was pl aced i n a Cat ch- 22 si t uat i on 

because i t  coul d not  f i l e a cl ai m unt i l  t hi s cour t  case was 

compl et e,  but  i t  coul d not  be gr ant ed r el i ef  i n cour t  unl ess i t  

coul d demonst r at e t hat  t he l egi s l at ur e aut hor i zed sui t .    
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¶61 Thi s ar gument  i s not  per suasi ve.   Her e,  Pr i sm f i l ed an 

act i on i n cour t  seeki ng a decl ar at i on of  r i ght s,  pr esumabl y so 

t hat  i t  coul d l at er  f i l e a c l ai m f or  money damages wi t h t he 

l egi s l at ur e.   I n or der  t o have per sonal  j ur i sdi ct i on over  t he 

DOA,  however ,  we must  f i r st  concl ude t hat  t he l egi s l at ur e 

aut hor i zed t hi s sui t .    The l egi s l at ur e has not  aut hor i zed t hi s 

sui t  agai nst  t he St at e unl ess Pr i sm has f ol l owed t he condi t i ons 

pr ecedent  f or  br i ngi ng sui t .   I t  has not  done so her e.  

¶62 Second,  t he damages Pr i sm seeks ar e not  t he t ype t hat  

ar e aut hor i zed under  Sect i on 775. 01 as t hat  s t at ut e has been 

i nt er pr et ed by t he cour t s.   I n Koshi ck v.  St at e,  2005 WI  App 

232,  287 Wi s.  2d 608,  706 N. W. 2d 174,  t he pl ai nt i f f  br ought  a 

br each of  cont r act  act i on agai nst  t he St at e.   He asser t ed t hat  

he ent er ed i nt o a cont r act  wi t h t he St at e per mi t t i ng hi m t o 

l ease t he Wi sconsi n St at e Fai r  Par k f or  an event .   I d. ,  ¶2.   The 

St at e r eneged on i t s pr omi se.   I d.   Koshi ck f ol l owed t he 

st at ut or y pr ocedur es necessar y t o br i ng a c l ai m agai nst  t he 

St at e.   I d. ,  ¶4 n. 3.   When t he l egi s l at ur e r ej ect ed hi s c l ai m,  

he t hen f i l ed a c i v i l  sui t  i n c i r cui t  cour t  seeki ng damages f or  

l ost  pr of i t s and expenses i ncur r ed.   I d. ,  ¶1.  

¶63 The cour t  of  appeal s i nt er pr et ed a l ong l i ne of  cases 

t o det er mi ne whet her  Koshi ck coul d mai nt ai n a br each of  cont r act  

c l ai m under  § 775. 01 f or  l ost  pr of i t s and expenses i ncur r ed.   

Rel y i ng on a 1952 case,  Tr empeal eau Count y v.  St at e,  260 Wi s.  

602,  51 N. W. 2d 499 ( 1952) ,  t he cour t  concl uded t hat  § 775. 01 

aut hor i zes sui t s t o r ecover  " a speci f i c  sum of  money whi ch i s 

due or  owi ng f r om [ t he St at e]  t o anot her . "   Koshi ck,  287 
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Wi s.  2d 608,  ¶11.   The cour t  concl uded t hat  Koshi ck coul d not  

mai nt ai n an act i on under  § 775. 01 because he was not  seeki ng " an 

amount  due f or  goods or  ser vi ces t hat  he has sol d or  del i ver ed 

t o t he St at e"  or  " money t hat  t he St at e has r ecei ved t hat  he 

asser t s he i s ent i t l ed t o. " 21  I d. ,  ¶12.   

¶64 The f act s i n t hi s case ar e s i mi l ar  t o t he f act s i n 

Koshi ck.   As i n Koshi ck,  Pr i sm cl ai ms t hat  i t  had a cont r act  

wi t h t he St at e and i t  seeks damages f or  t he cost  of  pr epar i ng 

i t s wi nni ng bi d and f or  " t he val ue of  t he cont r act . " 22   

¶65 Pr i sm does not  asser t  t hat  i t s  ch.  775 act i on can be 

mai nt ai ned under  t he hol di ng of  Koshi ck.   I nst ead,  i t  cont ends 

t hat  Koshi ck was wr ongl y deci ded.   I n essence,  Pr i sm concedes 

t hat  we must  over r ul e Koshi ck t o per mi t  Pr i sm' s c l ai m under  

Sect i on 775. 01 t o go f or war d.    

¶66 We decl i ne t o do so her e.   I t  i s  t he r ol e of  t he 

l egi s l at ur e,  r at her  t han t hat  of  t he cour t ,  t o consent  t o sui t  

agai nst  t he St at e.   The Koshi ck cour t  r el i ed on t he t ext  of  t he 

                                                 
21 See Tr empeal eau Count y v.  St at e,  260 Wi s.  602,  51 

N. W. 2d 499 ( 1952)  ( per mi t t i ng t he count y t o br i ng an act i on 
under  t he pr edecessor  t o t he cur r ent  § 775. 01 t o r ecover  money 
mi st akenl y pai d t o t he St at e f or  hunt i ng and f i shi ng l i censes 
i ssued by t he count y) ;  Bol dt  v.  St at e,  101 Wi s.  2d 566,  568,  305 
N. W. 2d 133 ( 1981)  ( per mi t t i ng a c l ai m f or  r ecover y of  cer t ai n 
Soci al  Secur i t y  payment s t he St at e had r ecei ved on t he 
pl ai nt i f f ' s  behal f ) .  

22 At  or al  ar gument ,  one of  t he j ust i ces comment ed,  " What  
you' r e aski ng f or  her e as I  under st and i t  i s  t he money damages 
f or  t he cost  of  put t i ng t oget her  a pr oposal . "   Pr i sm' s counsel  
r esponded,  " We want  at  l east  t hat .   We al so want  t he val ue of  
t hat  pr oposal .   Whi ch i s——I  mean,  don' t  say l ost  pr of i t s,  but  I  
t hi nk t her e i s some val ue t o t hat  pr oposal  t hat  i s  subst ant i al . "   
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st at ut e and exi s t i ng case l aw when i t  concl uded t hat  a br each of  

cont r act  act i on f or  l ost  pr of i t s and expenses i ncur r ed coul d not  

be mai nt ai ned under  § 775. 01. 23   

¶67 We concl ude t hat  Pr i sm cannot  mai nt ai n a decl ar at or y 

act i on agai nst  t he DOA because Pr i sm i s seeki ng money damages 

r at her  t han ant i c i pat or y or  pr event at i ve r el i ef .   We f ur t her  

det er mi ne t hat  Wi s.  St at .  § 775. 01 does not  wai ve sover ei gn 

i mmuni t y i n t hi s case because Pr i sm has not  compl i ed wi t h t he 

st at ut or y condi t i ons pr ecedent  of  t hat  sect i on and because even 

i f  i t  had,  t he damages Pr i sm seeks cannot  be mai nt ai ned i n an 

act i on under  § 775. 01.    

V 

¶68 I n sum,  we concl ude Pr i sm' s pet i t i on f or  j udi c i al  

r evi ew of  t he DOA' s deci s i on was pr oper l y di smi ssed.   Even 

assumi ng t hat  al l  of  Pr i sm' s al l egat i ons ar e t r ue,  t her e i s no 

r el i ef  t hat  Pr i sm can r ecei ve at  t hi s poi nt .   Al t hough Pr i sm 

coul d have sought  an i nj unct i on t o pr ot ect  i t s  i nt er est ,  i t  

f ai l ed t o do so.   Ther ef or e,  we det er mi ne t hat  r esol ut i on of  

                                                 
23 Pr i sm al so ar gues t hat  t he t aki ngs cl ause of  t he 

Wi sconsi n Const i t ut i on i s an except i on t o sover ei gn i mmuni t y 
t hat  appl i es i n t hi s case.   See Wi s.  Const .  ar t .  I ,  § 13.   I t s 
br i ef  spends l ess t han one page di scussi ng t he t aki ngs except i on 
bef or e movi ng on t o ot her  i ssues.   I t  c i t es j ust  one case 
r el at i ng t o t he l aw of  emi nent  domai n and r eal  est at e l aw.   See 
Zi nn v.  St at e,  112 Wi s.  2d 417,  324 N. W. 2d 67 ( 1983) .   Mor e 
i mpor t ant l y,  Pr i sm' s amended compl ai nt  di d not  even asser t  a 
t aki ngs cl ai m.   Under  t hese ci r cumst ances,  we decl i ne t o addr ess 
t he ar gument .   See St at e v.  Fr ankl i n,  2004 WI  38,  n. 5,  270 
Wi s.  2d 271,  677 N. W. 2d 276 ( not i ng t hat  we gener al l y decl i ne t o 
addr ess i ssues t hat  ar e not  f ul l y  pr esent ed by t he par t i es) .  
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Pr i sm' s pr ot est  cannot  have any pr act i cal  ef f ect  on t hi s  

exi st i ng cont r over sy and i s t her ef or e moot .    

¶69 We f ur t her  concl ude t hat  Pr i sm' s amended compl ai nt  f or  

decl ar at or y j udgment  was pr oper l y di smi ssed.   Wi s.  St at .  

§ 775. 01 does not  wai ve sover ei gn i mmuni t y i n t hi s case because 

Pr i sm has not  compl i ed wi t h t he st at ut or y condi t i ons pr ecedent  

f or  i ni t i at i ng an act i on.   Even i f  i t  had,  a c l ai m f or  t he 

damages Pr i sm seeks cannot  be mai nt ai ned i n an act i on under  

§ 775. 01.   Accor di ngl y,  we af f i r m t he deci s i ons of  t he cour t  of  

appeal s.   

By the Court.—The deci s i ons of  t he cour t  of  appeal s ar e 

af f i r med.  
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