2009 W 53

SUPREME COURT OF W SCONSI N

Case No. :

2007AP476 & 2007AP751

CowPLETE TI TLE:

PRN Associ ates LLC and PGN Associ ates LLC,
Plaintiffs-Appellants-Petitioners,
V.
State of Wsconsin Departnent of Adm nistration,
Def endant - Respondent .

PRN Associ ates LLC and PGN Associ ates LLC,
Plaintiffs-Appellants-Petitioners,
V.
State of Wsconsin Departnent of Adm nistration,
Def endant - Respondent .

REVI EW OF THE DECI SI ONS OF THE COURT OF APPEALS
2008 W App 103
Reported at: 313 Ws. 2d 263, 756 N.W2d 580
(Ct. App. 2008-Published)
and
Reported at: 312 Ws. 2d 812, 754 N.W2d 254
(C. App. 2008-Unpublished)

OPI NI ON FI LED:

SUBM TTED ON BRI EFS:

ORAL ARGUMENT:

June 17, 2009

March 5, 2009

SOURCE OF APPEAL:

COURT: Circuit

CouNTY: Ozaukee & Dane

JUDGE: Paul V. Malloy & Maryann Sumi
JUSTI CES:

CONCURRED:

DI SSENTED:

NOT PARTI CI PATI NG:

ATTORNEYS:

For the plaintiffs-appellants-petitioners there were briefs
by Joseph R Cincotta and the Law O fices of Joseph R Cincotta,
and oral argunent by Joseph R Cincotta.

M | waukee,

For

t he

def endant -respondent the cause was argued by

Richard E. Braun, assistant attorney general, with whom on the
brief was J.B. Van Hollen, attorney general.



2009 W 53
NOT| CE

This opinion is subject to further
editing and nodification. The final
version wll appear in the bound
vol ume of the official reports.

No. 2007AP476 & 2007AP751
(L.C. No. 2005CV312 & 2005CV4179)

STATE OF W SCONSI N ) I N SUPREME COURT

PRN Associ ates LLC and PGN Associ ates LLC,
Plaintiffs-Appellants-Petitioners, FI| LED

V.
JUN 17, 2009

State of Wsconsin Departnent of

Adm ni strati on, David R Schanker
Clerk of Supreme Court

Def endant - Respondent .

PRN Associ ates LLC and PGN Associ ates LLC,
Plaintiffs-Appellants-Petitioners,
V.

State of Wsconsin Departnent of
Adm ni strati on,

Def endant - Respondent .

REVI EW of deci sions of the Court of Appeals. Affirned.



No. 2007AP476 & 2007AP751

M1 ANN WALSH BRADLEY, J. The petitioner, Prism?! seeks
review of two decisions of the court of appeals: (1) affirmng
the dismssal of Prisms petition for judicial review of an
agency decision; and (2) affirmng the dismssal of Prisms
amended conplaint for declaratory judgnent.? These consolidated
cases arise out of a dispute over a state procurenent. Prism
submtted a bid, but the contract was ultimtely awarded to
anot her devel oper. The Wsconsin Departnent of Adm nistration
("DQA") denied Prisms protest, concluding that Prism was not
entitled to the contract.

12 Prism asserts that its petition for judicial review of
the DOA's determnation was erroneously dismssed as noot.
Specifically, Prism contends that it is entitled to relief—
either noney damages or the award of a state contract. | t
argues that the circuit court erroneously determ ned that Prism
was required to enjoin the DOA from awarding the contract to
anot her bidder in order to preserve its renedies.

13 Prism also contends that its anmended conplaint for a
decl aratory judgnment was erroneously dism ssed because sovereign

immunity is not a bar to the action. In addition, it argues

L Plaintiffs PRN Associates LLC and PGN Associates LLC are
collectively referred to as "Prism throughout this opinion.

2 See PRN Associates v. Ws. Dep't Admin., 2008 W App 103,
313 Ws. 2d 263, 756 N.W2d 580, affirmng orders of the circuit
court for Ozaukee County, Paul V. WMalloy, Judge; PRN Associ ates
v. Ws. Dep't Admn., No. 2007AP751, wunpublished slip op. (C.
App. May 15, 2008), affirmng a judgnent of the circuit court
for Dane County, Maryann Sum , Judge.
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that the type of relief it seeks can be muintained as a
declaratory action and that the legislature has consented to
suit under Ws. Stat. § 775.01 (2007-08).°3

14 We conclude Prisms petition for judicial review of
the DOA's decision was properly dismssed. Even assum ng that
all of Prismis allegations are true, there is no relief that
Prism can receive at this point. Al though Prism could have
sought an injunction to protect its interest, it failed to do
So. Therefore, we determine that resolution of Prisnms protest
cannot have any practical effect on this existing controversy
and it is therefore noot.

15 We further conclude that Prism s anmended conplaint for
declaratory judgnent was properly dism ssed. Ws. Stat.
8 775.01 does not waive sovereign inmunity in this case because
Prism has not conplied with the statutory conditions precedent
for initiating an action. Even if it had, a claim for the
damages Prism seeks cannot be mintained in an action under
8§ 775.01. Accordingly, we affirm the decisions of the court of
appeal s.

I

16 These consolidated cases originated wth a docunent
Prism filed in Ozaukee County entitled "Petition for Review
Pursuant to Ws. Stats. § 227.52 and § 227.53 and/or for

Decl aratory Judgnent Pursuant to Ws. Stat. § 806.04." The

3 All subsequent references to the Wsconsin Statutes are to
t he 2007-08 version unless ot herw se indicat ed.
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action was subsequently split into two separate cases, which
have been reconsolidated for our review. The facts recounted
below are primarily taken from the petition for review of the
agency decision filed in Ozaukee County and the anended
conplaint for declaratory judgnent filed in Dane County.

M7 In Cctober 2002, the University of Wsconsin-M | waukee
("UWM') and the University of Wsconsin System ("the Systeni)
sought a developer to conpletely renovate the Kenilworth
Building, located on M| waukee's east side. They issued a
request for proposals ("the first RFP') pursuant to Ws. Adm n.

Code Adm Ch. 10.* In addition and also pursuant to Adm Ch. 10,

* Ws. Stat. § 16.705(2) authorizes the DOA to pronul gate
rules regulating "the procurenent of contractual services."
These rules are contained in Ws. Adm n. Code Adm Ch. 10.

In rel evant part, Adm § 10. 15 states:

(1) Ri ght to pr ot est . Any bi dder or
proposer . . . who is aggrieved in connection wth a
solicitation or a notice of intent to award a contract
may protest to the procuring agency.

(2) Authority to resolve protests. The head of the

procuring agency, or desi gnee, shal | have the
authority to settle and resolve a protest of an
aggri eved bi dder or pr oposer concer ni ng t he

solicitation or intent to award a contract.

(5) Appeal. The protester may appeal a decision of the

procuring agency . . . to the secretary .

(6) State of procurenents during protests. In the
event of the filing of a tinely notice of intent to
protest, protest, or appeal . . . the state shall not
proceed further wth the solicitation or wth the
award of the contract until a decision is rendered in

4
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they established an evaluation commttee to review the
proposal s.

18 Prism submtted a bid which was selected by the
eval uation comm ttee. The Vice Chancellor of UM sent Prism a

letter which stated in part:

| am pleased to inform you that, after careful review
and consideration of the final proposal s, t he
University and the Evaluation Team has selected Prism
Devel opment Conpany as the devel oper UMM woul d like to
pursue negotiations wth regarding the Kenilworth
redevel opnent project.

On Septenber 5, 2003, a resolution was passed granting the
System the authority to negotiate a contract wth Prism
Because of a |ease-back provision in Prisms proposal, the State
Bui | di ng Comm ssion's approval was al so required.

19 A devel oper who had submtted a losing bid protested
the selection of Prism pursuant to Adm Ch. 10. The devel oper
argued that the selection process had been faulty. At the
Buil ding Comm ssion's February 18, 2004 neeting, the System
withdrew its request for approval. Subsequently, the System
sent a letter to Prism explaining that the request had been
w t hdrawn because "it becane apparent that there was no support

by [the State Building Comm ssion]. That body's approval was

response to the protest or appeal, or wunless the
secretary, after consultation with the head of the
contracting agency, makes a witten determ nation that
the award of the contract wthout delay is necessary
to protect substantial interests of the state.
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essential to noving forward." The letter invited Prism to
participate in a second round of bidding.

120 In March 2004, a second request for proposals ("the
second RFP") was issued by the DOA Division of State Facilities
at the direction of the State Building Comm ssion. Prism again
submtted a bid. At the sane tinme and pursuant to Ws. Adm n.
Code Adm § 10.15, Prism filed Notices of Intent to protest the
decision to wi thdraw consideration of the first RFP

11 Prismis protest was denied and it appealed to DOA
Secretary Mark Marotta. He denied the appeal as untinely,
stating in part:

You have also indicated that you believe s. Adm
10.15(1), Code, allows you to both protest and appea

the decision of the University not to proceed further
with the procurenent. Section Adm 10.15, Code, allows
a protest to be filed within 10 days after the
issuance of a solicitation or after issuance of the
letter of i nt ent to award a contract. The
solicitation in this matter was issued in OCctober,

2002. Thus, your opportunity to protest and appeal

decisions relating to the issuance of the solicitation
are passed. No letter of intent [for the second RFP]

has been i ssued.

Prismdid not seek judicial review of this decision.
12 Prismalleges that it was "lulled into a belief that a
Letter of Intent pursuant to Adm 8§ 10.08 would be forthcom ng"

to alert those who had submtted bids that a devel oper had been

selected. It believed that this letter was necessary to trigger
its right to protest the selection of another devel oper. As
Prism awaited the issuance of a letter of intent, it

si mul t aneously participated in the second RFP
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113 In response to a January 26, 2005 letter requesting
information, the DOA informed Prism that another devel oper,
VEEAS, had been selected as the winning bidder. The DOA's letter
explained that Adm Ch. 10 did not apply to the second RFP
process because the State Building Conmi ssion, a legislative
body, authorized the RFP. Therefore, it concluded Prism was not
entitled to protest the award under Adm Ch. 10.

14 Prism viewed the DOA's assertion that Adm Ch. 10 did
not apply as "incorrect and incredible." In February 2005,
Prismfiled a Notice of Intent to Protest and a Protest pursuant
to Adm 8§ 10. 15. The protest nmade the followng clains: (a) Adm
Ch. 10 did not permt the initial award to Prism to be
rescinded, and by rescinding the award the System acted ultra
vires;®> (b) the Systemis withdrawal of the award to Prism was
arbitrary and therefore void; (c) the issuance of the second RFP
was contrary to law, ultra vires, and void; (d) the State should
award the contract to Prism because it submtted the Dbest
proposal; and (e) the disclosure of Prismis initial bid was a
violation of Adm Ch. 10, rendering the selection process for the
second RFP voi d.

115 The System denied Prisms protest on Mrch 25, 2005.
It determined that the protest did not fit wthin the
requi renents of Adm Ch. 10 and that Adm Ch. 10 does not prohibit

a procuring agency from abandoning a RFP prior to the issuance

>"Utra vires" is defined as: "Unauthorized; beyond the
scope of power allowed or granted by a corporate charter or by
law.” Black's Law Dictionary 1525 (7th ed. 1999).
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of a contract. It further determned that the second RFP
i ssued by the Building Comm ssion, was not covered under Adm Ch.
10 and therefore could not be protested.® Prism appealed to the
Secretary of the DOA pursuant to Adm 8 10. 15(5).

16 On June 6, 2005, DOA Secretary Mark Marotta issued a
seven- page decision denying Prisms appeal. This decision is
the subject of Prisms petition for judicial review, and it was
attached to the petition.

117 Secretary Marotta's decision concluded that the System
had the authority to withdraw its letter of intent to award
Prism the project during the February Building Conm ssion
meet i ng. It further determned that because Prism did not
appeal this decision on tinme, it had waived its right to object
to the first RFP process. Additionally, it concluded that the
second RFP was not governed by Adm Ch. 10 because it was issued
by the Building Conm ssion, which is a legislative rather than

an executive conm ssi on.

® The DOA continued to advance the position that Adm Ch. 10
was inapplicable to the circuit court, the court of appeals, and
in its brief to this court. Prism argues that even if Adm Ch.
10 was an inappropriate procedure to use, the State initiated
the second RFP under Adm Ch. 10 and was bound to follow the Adm
Ch. 10 procedures when Prismfiled its protest.

At oral argunent, counsel for the DOA acknow edged: "Judge,
| couldn't nmake a cogent argunent that [the State did not
initiate the second RFP under Adm Ch. 10]. Does it apply in
these types of cases? No. | think it applies here [however]
because that's the way [the DOA initially] treated it."
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118 Meanwhile, on March 15, 2005, the State and WEAS
signed the contract. At no point did Prism seek an injunction
in circuit court alleging that the DOA was acting beyond its
authority. The parties acknowl edge that the contract was
subsequently executed by WEAS and the redeveloped Kenilworth
Bui | di ng was conpl eted i n August 2006.

119 On July 6, 2005, Prism filed a "Petition for Review
Pursuant to Ws. Stats. § 227.52 and § 227.53 and/or for
Decl aratory Judgnent Pursuant to Ws. Stat. § 806.04." Prism
asserted that it was entitled to a renmedy because the System and
the DOA's actions to abandon the first RFP process and then
award the contract to WEAS were "ultra vires of their del egated

power under Ch. 16 stats. and Adm 10."’

" Prism sought the following relief in paragraph 24 of its
petition:

a.a determnation that the State was estopped from
arguing that "Prismis precluded, for any reason, from
challenging . . . [the actions of UWM and the Systen]
to withdraw and/or rescind the award of the Kenilworth
contract to Prisni;

b. a determnation that the procedures used in both RFPs
were irregular and not in conpliance with | aw,

c.a determnation that the DOA' s conclusion that the
matter is not governed by Adm Ch. 10 was erroneous;

d. a determnation that it was inproper to rescind the
initial selection of Prism because Adm § 10.08
provides that the contract shall be awarded to the
bi dder sel ected by the evaluation commttee;

e. a determnation that the actions of the System and the
DOA were ultra vires;
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20 The (Ozaukee County circuit court severed Prisnis
petition into two independent actions—ene for judicial review
of the DOA's adm nistrative decision under Ws. Stat. Ch. 227,
and one for declaratory judgnent. The Ozaukee County court
retained jurisdiction of the Chapter 227 case ("the OQOzaukee
County case"). The court granted the State's notion for a
change in venue in the declaratory judgnent action and
transferred it to Dane County circuit court ("the Dane County
case").

121 In Ozaukee County, the DOA filed a notion to dismss
for failure to state a claim It asserted that even if all of
the allegations contained in the petition for judicial review of
the agency's decision were true, the case was noot because there
was no relief that could be granted.

22 After a hearing on the nerits, the circuit court

granted the DOA's motion to dismiss.® The court stated, "in a

f.a determnation that Prismis entitled to a renmedy—
either the award of the contract or econom c danages.

8 The circuit court granted the DOA's motion to dismiss for
failure to state a claim upon which relief can be granted. I t
is unclear whether dismssal for failure to state a claimis an
appropriate procedure for dismssing a petition for judicial
revi ew of an agency deci sion.

In Wsconsin Envtl. Decade Inc. v. Pub. Serv. Commn, we
determ ned that the summary judgnment procedure was inapplicable
to proceedings for judicial review of an admnistrative
deci si on. 79 Ws. 2d 161, 170, 255 N w2d 917 (1977). We
expl ained that Chapter 227 provides for review of an agency
decision rather than a new trial of the nmerits of a new claim
Id. ("[J]udicial review of admnistrative decisions under ch.
227 envi sages a review upon the [agency] record, and there is no
trial de novo in the circuit court during such proceedings.")

10
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Chapter 227 proceeding the question has to becone what practical
effect would a favorable decision to the plaintiffs have." | t
concluded that injunctive relief was not avail abl e—the contract
had already been let to another bidder and perforned. I t
further concluded that a wonged bidder was not entitled to a
monetary (damages) remedy from the State under the relevant
statutes, admnistrative code provisions, and the conmmon | aw.
Therefore, even if everything that Prism alleged was correct,
the court concluded that there was no relief that could be
granted and the claim was noot. Prismis notion to reconsider

this deci sion was deni ed.®

The summary judgnent procedure was inapplicable in a Chapter 227
revi ew because there were no new facts to be tested.

Neverthel ess, a petition for review of an agency decision
can be dismssed if it is noot:

A notion to dismss for nootness . . . does not
request a determnation on the nerits. \Wien a case is
di sm ssed because the issues therein have becone nvoot,
the rights of the parties are not adjudicated, and
neither party is entitled to judgnent. Al that is
involved . . . is a conclusion by the court that the
determ nati on sought cannot have any practical effect
upon an exi sting controversy.

ld. at 171.
W proceed to examne the circuit court's determnation

that Prismis protest is npoot because it is the essence of the
circuit court's decision.

® Under Ws. Stat. § 227.55, the agency under review nust

transmt the record to the review ng court. Yet, in this case
the agency's record was never transmtted to the circuit court
and is therefore not part of the record on appeal. Nor mal | y,

the absence of the agency's record would foreclose our ability

11
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123 I n Dane County, the DOA also filed a notion to dismss
Prisms anended conplaint for declaratory judgnent for failure
to state a claim Anmong other argunents, it asserted that
Prisms anmended conplaint should be dismssed for |ack of
personal jurisdiction because of sovereign immunity. The DQOA
argued that Ws. Stat. 8 775.01, which permts sone clains to be
brought against the State, did not constitute consent to this
suit. The circuit court concluded, "the state's notion to
dismss for lack of personal jurisdiction based on its imunity
fromsuit nmust be granted because the state has not consented to
this declaratory judgnent action."?®

I
24 These consolidated cases require us to address whet her

Prisms petition for judicial review was properly dismssed as

noot . W are also required to address whether Prisns anended

to review the agency's decision. Here, however, the basis for
the circuit court's dismssal of the case, nootness, is a |lega
determ nation that does not address the nerits of the agency's
deci si on. The circuit court commented, "The record should be
her e. But, legally, the matter would be noot, whether or not
the record is filed."

0 After oral argunent in this court, Prismfiled a notion
to supplenent the record with the Departnment of Justice's
investigation into Secretary Marotta and the Kenilworth Buil ding
Proj ect. W granted Prisms notion over the objection of the
DQA. The investigation concluded that "[t]here is no evidence,
either from the investigation and interviews or from the case
docunents, to substantiate Prism s allegations against Marotta."
W do not further discuss the facts <contained in the
i nvestigation because they do not illumnate our task of
determining whether Prismis petition for judicial review and
anended conpl ai nt were properly di sm ssed.

12
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conplaint for declaratory judgnent was properly dismssed for
failure to state a claimupon which relief can be granted.
125 An issue is nmoot when its resolution will have no

practical effect on the underlying controversy. State ex rel.

Ri esch . Schwart z, 20056 W 11, 111, 278 Ws. 2d 24, 692

N. W2d 219. Mootness is a question of law that we review
i ndependently of the determnations rendered by the circuit

court and the court of appeals. Cornucopia Inst. v. U S. Dep't

Agriculture, 560 F.3d 673, 675 (7th Cr. 2009).

126 Whether a conplaint states a claim upon which relief

can be granted is also a question of |aw Meyers v. Bayer AG

2007 W 99, 121, 303 Ws. 2d 295, 735 N W2d 448. A notion to
dismss for failure to state a claimtests the |egal sufficiency
of the conplaint. Id.

127 We accept as true both the facts in the conplaint and
the reasonable inferences that may be drawn from such facts.
Id. "A conplaint should not be dismssed for failure to state a
claim unless it appears certain that no relief can be granted
under any set of facts that a plaintiff can prove in support of

[the] allegations.” Watts v. Watts, 137 Ws. 2d 506, 512, 405

N. W2d 303 (1987). W review a grant or denial of a notion to
dismss for failure to state a claim independently of the
determ nations rendered by the circuit court and the court of

appeal s, but benefiting from their analyses. Shannon E. T. .

Alicia M V.M, 2007 W 29, 931, 299 Ws. 2d 601, 728

N. W2d 636.

13
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11
Ozaukee County Revi ew of an Agency Deci sion
128 W& turn now to the question of whether the circuit
court properly dismssed as noot Prismis petition for judicial
revi ew. "The general rule is that the court wll not determ ne

abstract principles of law" City of Racine v. J-T Enters. of

Am, 64 Ws. 2d 691, 700, 221 N.W2d 869 (1974).

29 An issue is noot when the court concludes that its
resolution cannot have any practical effect on the existing
controversy. Riesch, 278 Ws. 2d 24, Y11. The court of appeals
has explained that "a noot question is one which circunstances

have rendered purely academc."” State ex rel. dson .

Litscher, 2000 W App 61, 13, 233 Ws. 2d 685, 608 N W2d 425.
Appel l ate courts generally decline to reach the nerits of an
i ssue that has becone noot.! Riesch, 278 Ws. 2d 24, Y12.

130 The State argues that even if Prismis correct on the
merits of its protest, a court resolution would have no effect
on the existing controversy because there is no renedy that can
be granted to Prism at this point. It contends that the
petition for judicial review is therefore rendered noot. Thus,

the question we nust answer is: even if Prismis protest was

1 A court will make an exception and consider a noot issue
under certain circunstances. For instance, a court my decide a
moot issue if it is of great public inportance or arises
frequently enough to warrant a definitive decision to guide the

circuit courts. State ex rel. R esch v. Schwartz, 2005 W 11,
112, 278 Ws. 2d 24, 692 N W2d 219. Prism does not contend
that this case falls under one of these exceptions. Rat her ,

Pri smargues that the issue is not noot.

14
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inproperly denied, is there any relief that it can receive now,
al nost three years after the project has been conpl et ed?

131 To determ ne whether the resolution sought can have
any practical effect on the existing controversy, we do not
address the factual and legal issues inplicated in Prisns
petition for judicial review For purposes of this review, we
assunme that Prism would be able to prove every fact and support
every legal allegation in its protest and petition for judicia
revi ew. Rat her, we examne Prisms requested relief. In its
petition for judicial review, Prism requested tw distinct
remedi es: noney damages for "the value of its w nning proposal”
in the first RFP or award of the contract. We address each
potential renmedy in turn.

A

132 Prism asserts that it is entitled to noney danages
because it should have been awarded the contract under Adm Ch.
10, and the agency acted inproperly when it instead let the
contract to WEAS. Prism asserts that Adm 8§ 10.15(2), which
gives the DOA the authority to "settle and resolve" a protest,
envi sions a damages remedy for wonged bidders.? Yet, a noney
damages renmedy would be contrary to the explicit purposes of Adm

Ch. 10.

12 Addm § 10.15(2) provides: "The head of the procuring
agency, or designee, shall have the authority to settle and
resolve a protest of an aggrieved bidder or proposer concerning
the solicitation or intent to award a contract."

15
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133 Adm Ch. 10 provides rules governing the State's
procurenent of contractual services. The purposes of the rules
are, in part, "[t]o ensure that <contracts for contractua
services are entered into only in the best interests of the
state,” and "[t]o ensure that the state will procure at the
| onest possible price, wthout sacrifice in quality, the
contractual services required[.]" Adm 8§ 10. 02. Further, Ws.
Stat. 8 16.75 provides that wth certain limted exceptions,
contracts should be awarded to the "l owest responsibl e bidder."

134 It is an established proposition that procuring
statutes and regulations such as Adm Ch. 10 "are designed to
prevent fraud, collusion, favoritism and inprovidence in the

adm ni stration of public business, as well as to ensure that the

public receives the best work . . . at the nost reasonable price
practicable." Aqua- Tech, Inc. v. Conpb Lake Prot. & Rehab.
Dist., 71 Ws. 2d 541, 550, 239 N w2d 25 (1976). As such,

these regulations "are intended for the benefit and protection
of the public and not of the individual bidder." 1Id.

135 Even though protection for an aggrieved bidder is not
within the purposes of a procurenent regulation, a bidder has
standing to contest an agency's decision to award the contract
to another devel oper. This is because a bidder "is in a
particularly good position to challenge the bidding authority's
action and thereby protect the rights of the public.” Id. at
553. The bidder has a val uable business interest at stake and
it is expected that the bidder wll "zealously protect” the
public interest as well as its own. |d.

16
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136 A damages renedy, however, thwarts the purpose
underlying the procurenent statutes because it would require the
taxpayers to pay twice for just one conpleted project. The

court of appeals addressed a simlar situation in DMK., Inc

v. Town of Pittsfield, 2006 W App 40, 290 Ws. 2d 474, 711

N. W2d 672. In that case, D.MK was the |owest bidder on four
muni ci pal projects. 1d., 3. The town, however, concluded that
D.MK was not a responsible bidder, and it offered only two of
the projects to DMK 1d., 17

137 D.MK sued the town for lost profits. Id., 99. The
circuit court granted summary judgnent in favor of the town, and
the court of appeals affirned. After recognizing that the
regulations were intended to protect the public, not the
i ndi vi dual bidder, the court of appeals concluded that requiring
the town to pay twice for the same project is contrary to the

public interest:

If DMK were successful in [recovering its purported
damages], the Town and its taxpayers would pay
DMK 's $216,000 in lost profits in addition to the
contract price paid to the contractor who perforned

t he work. On its face, this result fails to benefit
or protect the public.
ld., 926.

138 Prism argues that because Aqua-Tech and D.M K. both

i nvol ved | awsuits agai nst muni ci palities, t hey have no
application to lawsuits against the State. This argunent is
unavai |l i ng. Like the statutes discussed in Agqua-Tech and

DMK , the stated purpose of Adm Ch. 10 is to protect the

taxpayer from unnecessary expenditures. Taxpayers are not

17



No. 2007AP476 & 2007AP751

protected when any governnental body pays twice for the
performance  of one contract—+regardless of whet her t hat
governnmental body is a nunicipality or the State. We concl ude
that the reasoning in Agua-Tech and D.MK applies to this case
and that Prismis not entitled to a damages renedy.
B

139 Prism also seeks as a renedy the award of the
contract. It contends that as the winning bidder of the first
RFP process, it is entitled to the contract.*® By the time Prism
filed its petition for judicial review of the agency decision,
however, the contract had already been signed. In State ex

rel. Hon Bros. Co. v. Gty of Port Washington, 265 Ws. 507,

509, 62 NW2d 1 (1953), we stated, "[T]lhe fact that the
contract has actually been awarded to another is sufficient to
i nduce the courts to decline to interfere to further conplicate
the matter, even though they mght otherwi se have done so."
(quoting State ex rel. Phelan v. Bd. of Educ., 24 Ws. 2d 683,
684 (1869)).

140 Moreover, as the parties acknow edge, the Kenilworth
redevel opnent project is finished and the Kenilworth Building
has been fully in use for nearly three years. W cannot unravel

a contract when it has already been fully perforned. As a

13 As authority for this proposition, Prism cites Adm
8§ 10.08(7), which states: "Award shal l be based on the
eval uati on committee reconmendation . "

% The contract was signed on March 15, 2005, and Prism
filed its petition for review with the circuit court in Ozaukee
County on July 6, 2005.
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practical matter, Prism cannot perform this contract. It makes
no sense to award a contract for building a project which has
al ready been conpl et ed.

141 Because Prism cannot receive either noney danmages or
an award of the contract at this point, there is no renedy that
Prism can receive even if all of its factual and |ega
all egations are true. This does not nean, however, that Prism
was al ways w thout a renedy.

42 It is undisputed that the DOA informed Prism that it
was going ahead with contract negotiations with WEAS and that it
did not intend to stay the negotiations to permt for resolution
of Prisms protest.® Nearly six weeks el apsed between the date
Prism was put on notice that there would be no automatic stay
and the date that the contract with WEAS was signed. Yet Prism
did not seek an injunction to prevent the contract from being

awar ded to WEAS. '©

15 Adm § 10.15(6) provides that the DOA will inpose a stay
in a procurenent proceeding while a protest is pending:

In the event of the filing of a tinely notice of

intent to protest, protest or appeal . . . , the state
shall not proceed further with the solicitation or
with the award of the contract until a decision is
rendered in response to the protest or appeal, or
unl ess t he secretary . . . nakes a witten

determ nation that the award of the contract wthout
delay is necessary to protect substantial interests of
the state.

16 prism asserts that under Adm Ch. 10, a stay should have
been automatically inposed and that a stay would have relieved
it of the necessity of seeking an injunction to prevent the
award of the contract. However, Prism acknow edges that it was
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143 It is expected that an aggrieved bidder wll
"zeal ously protect” the public interest and the public purse by
taking legal action to ensure that a contract is not awarded to

the wong bidder. See Aqua-Tech, 71 Ws. 2d at 553. [f Prism

believed that it was entitled to the contract, Prism was
required to seek a tenporary injunction to prevent the award of
the contract to WEAS. In so doing, Prism would have preserved
any entitlenent it had to the contract.

44 Prism asserts that an injunction would not have been
avai | abl e because sovereign immunity precludes a | awsuit agai nst
the State unless the legislature consents to the suit.! Here,
there is no statute giving legislative consent for a suit to
enjoin the State fromawarding a contract to another bi dder.

145 However, there is a "general exception to the rule of
state imunity" that would have been applicable here. See Cty

of Kenosha v. State, 35 Ws. 2d 317, 323, 151 N.W2d 36 (1967).

I n Kenosha, we expl ai ned:

A general exception to the rule of state immnity for
agencies or arnms of the state, however, is that courts
may entertain suits to enjoin state officers and state

put on notice that the DOA did not plan to inpose a stay. At
oral argunent, counsel for the DOA explained: "February 3 of
2005, before the contract is signed, the DOA sends a letter to
Prism . . . The DOA' s position—+ight or wong—was that Adm 10
did not apply and therefore there would be no automatic stay.
This was six weeks before the contract was signed. It was four
months, five nonths before Prism ever started an action, and
even then it did not seek injunctive relief.™

17 See Wsconsin Constitution art. |V ("The legislature
shall direct by law in what manner and in what courts suits may
be brought against the state.”).
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agencies from acting beyond their constitutional or
jurisdictional authority. These suits are permtted
because they are suits against individuals acting in
excess of their authority.

Id. at 323-24.

46 In Prismis protest, filed before the contract was
signed with WEAS, Prism contended that the System and the DOA
were acting "ultra vires" because they did not follow the
provi sions of Adm Ch. 10 when they: (1) rescinded the initial
award of the contract to Prism (2) issued a second proposal
and (3) disclosed information from Prismis first bid. That is,
Prism asserted that the DOA was acting w thout authority, which
would have allowed Prism to seek an injunction against the
agency. See id. Yet it did not do so.

147 1t appears that Prism was aware of the necessity of
seeking an injunction to preserve its interest in the contract.
Instead of filing for an injunction, however, Prism sought
assurances from attorneys for the DOA that it need not seek an
injunction and would be permitted to seek a danmges renedy.!®
Based on the correspondence provided by Prism these assurances
were not given. Utimately, Prism attained neither an assurance
that a danmage remedy was available nor an injunction that could

have preserved its interest in the contract.

18 This allegation does not appear in either the petition
for judicial review or the anmended conplaint. Prism attenpted
to submt correspondence in support of this argument in the
Ozaukee County case. Al t hough the correspondence between Prism
and the DOA was stricken from the record by the circuit court,
both parties relied on this correspondence in their argunents
her e.
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148 1t should have been apparent to Prism that wunder
Wsconsin |aw, a danages renedy |ikely was unavail able and that
an injunction was required to protect any interest it had in the
Keni lworth contract. In Aqua-Tech, the court stated that a
tenporary injunction mght be necessary to "avoid rendering
ineffective a possible judgnment” in the aggrieved bidder's
favor. 71 Ws. 2d at 552. An injunction would prevent the
procuring agency from awarding the contract to another bidder

pendi ng a decision on the nerits of the protest. [1d. Aqua-Tech

stands for the proposition that a disappointed bidder nust seek
a tenporary injunction before the issue beconmes noot.°

149 We conclude that the Ozaukee County circuit court
properly dism ssed as noot Prisms petition for judicial review
of the DOA's decision. Even assumng that all of Prisms
all egations are true, there is no relief that Prism can receive
at this point. Prism is not entitled to nobney danages.
Further, the DOA cannot be enjoined to award the contract to
Prism because the contract has already been fully perforned.

Al t hough Prism could have sought an injunction to protect any

19 Prism requests that we send the case back to the DOA to
ask the Secretary to "settle and resolve" its protest under Adm
8§ 10. 15(2). W fail to see how this action would acconplish
anything other than to further extend this already protracted
di spute. The DOA cannot award the contract to Prism when it has
been let to another bidder and fully perforned. Furt her,
awardi ng Prism noney damages would be contrary to the purposes
of the procurenent regul ati ons as di scussed above.

Under these circunstances, sending the case back for the
DOA to "settle and resolve" a protest that it has already denied
woul d amount to an exercise in futility.
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interest it had in the contract, it did not do so. Ther ef or e,
we conclude that resolution of Prismis protest cannot have any
practical effect on this existing controversy.
|V
Dane County Decl aratory Judgnent Action

150 We turn next to the action for declaratory judgnent
under Ws. Stat. 8§ 804.06, which was dism ssed on the grounds of
sovereign immunity. Prism filed an anended conplaint in Dane
County seeking the following relief: (1) a declaration that the
DOA should have awarded the contract to Prism and violated Adm
Ch. 10 by not doing so; (2) a declaration that the DOA prevented
and denied Prism the opportunity to protest under Adm Ch. 10;
(3) a declaration that as the winning bidder of the first RFP,
Prism had either a contract or an exclusive right to negotiate
for a contract; (4) a declaration that the DOA violated Adm Ch.
10 by releasing the contents of Prisms first proposal to the
public; and (5) a declaration that the DOA acted ultra vires by
aut hori zi ng and conducting the second RFP.

151 As discussed above, the State cannot be sued w thout
its consent, and the legislature directs the manner in which

suits my be brought against the State. See Kenosha, 35

Ws. 2d at 322; Lister v. Board of Regents, 72 Ws. 2d 282, 291,

240 N W2d 610 (1976). A suit against a state agency
constitutes a suit against the State for purposes of sovereign
i mmunity. Lister, 72 Ws. 2d at 291. If the legislature has

not specifically consented to the suit, then sovereign immunity
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deprives the court of personal jurisdiction over the State,
assum ng that the defense has been properly raised. 1d. at 291.
152 Like other lawsuits, actions for declaratory relief
can be dismssed on the grounds of sovereign imunity.
Nonet hel ess, there are occasions when a suit for declaratory

j udgnent against a state agency is permssible. In Lister, we

expl ai ned:

[T]he court has [] recognized that the declaratory
judgnment procedure is particularly well-suited (in
cases where such relief is otherwi se appropriate) for
resolving controversies as to the constitutionality or
proper construction and application of statutory
provi si ons. As a result, it has been necessary to
engage in a fiction that allows such actions to be
brought against the officer or agency charged wth
adm nistering the statute[.]

Id. at 303.

53 Declaratory judgnent provides prospective rather than
remedial relief. The purpose of declaratory relief and Ws.

Stat. 8§ 806.04, the Uniform Declaratory Judgnents Act, is:

to enable controversies of a justiciable nature to be
br ought before the courts for settl enment and
determ nation prior to the tine that a wong has been
threatened or conmtted. The purpose is facilitated
by authorizing a court to take jurisdiction at a point
earlier in tinme than it wuld do wunder ordinary
remedi al rul es and procedures.

Id. at 307 (enphasis added). Decl aratory judgnent "provides a
remedy which is primarily anticipatory or preventative in
nature." 1d.

154 In Lister, a group of students brought suit against

the University of Wsconsin Board of Regents. The students
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argued that they had been classified as non-residents contrary
to the Wsconsin Statutes and therefore had to pay tuition at a
hi gher rate. Anmong other renedies, they sought a declaratory
judgnent of their right to have been classified as residents.
Id. at 305.

155 This court concluded that the action for a declaratory

j udgnent could not be maintained. W said:

A court cannot close its eyes to the purpose which a
declaration of rights will serve in the particular
case. It is not a sufficient ground for declaratory
relief that the parties have a difference of opinion
as to the proper construction and application of a
particul ar statute. No anticipatory or preventative
relief is sought in this action. To the extent that
the conplaint attenpts to state a claim to relief
under state Jlaw, the only consequence which the
desired declaration of rights could have would be to
settle the plaintiffs' rights to recover the amounts
paid in nonresident tuition. The action is, 1in
effect, one for danmges.

ld. at 308 (enphasis added); see also Brown v. State, 230

Ws. 2d 355, 382, 602 NW2d 79 (C. App. 1999) ("W acknow edge

that sovereign immunity does not bar a suit for a declaratory
ruling that an individual state official or agency has violated

a statute when there is an anticipatory or preventative purpose

for the ruling . . . . It is therefore not apparent from the

conplaint . . . that there is any purpose for the declaratory
judgnment other than to establish the State's liability for
damages on a claim barred by sovereign immunity." (enphasis
added)) .

56 The situation here is analogous to the situation in

Li ster. The declarations Prism seeks all relate to the DOA's
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past actions, such as failing to award the contract to Prism
rescinding the first RFP, and issuing a second RFP. None
relates to the State's future conduct. |In effect, Prism seeks a
declaration that its rights were violated during the procurenent
procedure so it can pursue a damage renedy agai nst the State.?

157 "A declaration which seeks to fix the state's
responsibility to respond to a nonetary claimis not authorized
by Wsconsin's Declaratory Judgnents Act." Lister at 308. W
conclude that a declaratory action cannot be maintained because
Prism is seeking noney damages rather than anticipatory or
preventative relief.

158 Nonet hel ess, Prism argues that its amended conplaint
is justiciable because Ws. Stat. 8 775.01 waives sovereign
immunity and authorizes suit against the State for contract
actions that would render the state a debtor. Ws. Stat.

§ 775.01 provides:

20 1n its brief, Prismstated: "The ultimate objective is a

nmoney judgnent against the State,"” and that "The declaratory
judgment is prefatory to further action for actual relief.”

At oral argunent, Prisnms attorney clarified that it sought
a declaratory judgnent so it could ultimately receive noney
damages: "[Danages] are contenplated strongly in [Adm Ch. 10].
There is really no other neaningful relief that can be
granted. . . . \What I woul d cite to IS 775 certainly
contenpl ates noney being paid to contracting parties who |ose
out and their contract is breached.™ Counsel later continued
"What | need the court to say is Adm 10 applies; Adm 10.08 says
the contract shall be awarded to the winner[.] . . . and [the
court] should I think—+ hope it does—address the issue of the
type of relief available in the Adm 10.15 protest and appeal
proceedi ngs. "

26



No. 2007AP476 & 2007AP751

Upon the refusal of the legislature to allow a claim
against the state the clainmant may commence an action

against the state by service . . . and by filing with
the clerk of court a bond . . . to the effect that the
claimant will indemify the state against all costs
that may accrue in such action. . . in case the
claimant fails to obtain judgnent against the state.
Chapter 775 is limted to clains which, "if valid, would render
the State a debtor to the claimant.” Brown, 230 Ws. 2d at 364

(citing Cords v. State, 62 Ws. 2d 42, 50, 214 N W2d 405

(1974). The chapter does not authorize tort clains against the

St at e. See id.; Houston v. State, 98 Ws. 481, 487, 74 NW 111

(1898) .

159 Prisms argunent that Section 775.01 authorizes this
lawsuit is wunpersuasive for two reasons. First, Prism is
procedurally barred from relying on Ws. Stat. Ch. 775 because
it has not net the conditions precedent for filing such a claim
Before a Chapter 775 <claim can be filed, the followng
conditions nust be net: (1) the claim nust be subnmtted to the
| egi slature; (2) the claim nust be denied; and (3) the claimant
must file a bond with the clerk of courts. Ws. Stat. 8§ 775.01.

60 Prism acknow edges that it has not satisfied these
statutory requirenents. Rather, it contends that the d ains
Board declined to take any action on the claimuntil the court
case was conpleted because the Clains Board is a forum of |ast
resort. Prismargues that it was placed in a Catch-22 situation
because it could not file a claim until this court case was
conplete, but it could not be granted relief in court unless it

coul d denonstrate that the | egislature authorized suit.
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61 This argunent is not persuasive. Here, Prismfiled an
action in court seeking a declaration of rights, presumably so
that it could later file a claim for noney damages with the
| egi sl ature. In order to have personal jurisdiction over the
DOA, however, we nust first conclude that the |Ilegislature
authorized this suit. The | egislature has not authorized this
suit against the State unless Prism has followed the conditions
precedent for bringing suit. It has not done so here.

162 Second, the damages Prism seeks are not the type that
are authorized under Section 775.01 as that statute has been

interpreted by the courts. In Koshick v. State, 2005 W App

232, 287 Ws. 2d 608, 706 N W2d 174, the plaintiff brought a
breach of contract action against the State. He asserted that
he entered into a contract wth the State permtting him to
| ease the Wsconsin State Fair Park for an event. Id., 2. The
State reneged on its promse. Id. Koshick followed the
statutory procedures necessary to bring a claim against the
State. Id., 14 n.3. When the legislature rejected his claim
he then filed a civil suit in circuit court seeking damages for
| ost profits and expenses incurred. |d., f1.

163 The court of appeals interpreted a long |line of cases
to determ ne whether Koshick could maintain a breach of contract
claim under § 775.01 for lost profits and expenses incurred.

Relying on a 1952 case, Trenpealeau County v. State, 260 Ws.

602, 51 N W2d 499 (1952), the court concluded that § 775.01
authorizes suits to recover "a specific sum of noney which is
due or owing from [the State] to another."” Koshi ck, 287
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Ws. 2d 608, q11. The court concluded that Koshick could not
mai ntain an action under 8 775.01 because he was not seeking "an
anount due for goods or services that he has sold or delivered
to the State" or "noney that the State has received that he
asserts he is entitled to."* 1d., f12.

64 The facts in this case are simlar to the facts in
Koshi ck. As in Koshick, Prism clains that it had a contract
with the State and it seeks damages for the cost of preparing
its winning bid and for "the value of the contract."??

165 Prism does not assert that its ch. 775 action can be
mai nt ai ned under the holding of Koshick. I nstead, it contends
that Koshick was wongly decided. In essence, Prism concedes
that we nust overrule Koshick to permt Prisms claim under
Section 775.01 to go forward.

166 We decline to do so here. It is the role of the
| egislature, rather than that of the court, to consent to suit

agai nst the State. The Koshick court relied on the text of the

’l See Trenpeal eau County v. State, 260 Ws. 602, 51
N.W2d 499 (1952) (permtting the county to bring an action
under the predecessor to the current 8 775.01 to recover nobney
m stakenly paid to the State for hunting and fishing |icenses
i ssued by the county); Boldt v. State, 101 Ws. 2d 566, 568, 305
N.W2d 133 (1981) (permtting a claim for recovery of certain
Soci al Security paynents the State had received on the
plaintiff's behal f).

2 At oral argunment, one of the justices conmented, "What
you're asking for here as | understand it is the nobney danages

for the cost of putting together a proposal.™ Prism s counsel
responded, "W want at |east that. W also want the value of
that proposal. Wich is—+ nean, don't say lost profits, but I

think there is sone value to that proposal that is substantial.”
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statute and existing case |aw when it concluded that a breach of
contract action for lost profits and expenses incurred could not
be maintai ned under § 775.01. %

167 We conclude that Prism cannot maintain a declaratory
action against the DOA because Prism is seeking noney damages
rather than anticipatory or preventative relief. We further
determine that Ws. Stat. 8 775.01 does not waive sovereign
immunity in this case because Prism has not conplied with the
statutory conditions precedent of that section and because even
if it had, the damages Prism seeks cannot be nmintained in an
action under 8§ 775.01.

\

68 In sum we conclude Prisms petition for judicial

review of the DOA' s decision was properly dism ssed. Even

assumng that all of Prismis allegations are true, there is no

relief that Prism can receive at this point. Al t hough Prism
could have sought an injunction to protect its interest, it
failed to do so. Therefore, we determne that resolution of

22 prism also argues that the takings clause of the
Wsconsin Constitution is an exception to sovereign imunity

that applies in this case. See Ws. Const. art. I, 8§ 13. Its
brief spends |ess than one page discussing the takings exception
before noving on to other issues. It cites just one case
relating to the law of em nent domain and real estate |law.  See
Zinn v. State, 112 Ws. 2d 417, 324 N W2d 67 (1983). Mor e

inportantly, Prisms anmended conplaint did not even assert a
takings claim Under these circunstances, we decline to address
the argunent. See State v. Franklin, 2004 W 38, n.5, 270
Ws. 2d 271, 677 N.W2d 276 (noting that we generally decline to
address issues that are not fully presented by the parties).

30



No. 2007AP476 & 2007AP751

Prisms protest cannot have any practical effect on this
exi sting controversy and is therefore noot.

169 We further conclude that Prisnis anmended conplaint for
declaratory judgnent was properly dism ssed. Ws. Stat.
8 775.01 does not waive sovereign inmmunity in this case because
Prism has not conplied with the statutory conditions precedent
for initiating an action. Even if it had, a claim for the
damages Prism seeks cannot be mintained in an action under
8§ 775.01. Accordingly, we affirm the decisions of the court of
appeal s.

By the Court.—JFhe decisions of the court of appeals are

af firned.
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