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No. 2007AP496
(L.C. No. 2006CV193)

STATE OF W SCONSI N ) I N SUPREME COURT

Coul ee Catholic School s

Petitioner-Appel | ant-Petitioner FI LED
v JUL 21, 2009
Labor and Industry Revi ew Comm ssi on, bavid R Schanker
Depart ment of Workforce Devel opnent and Wendy Oerk of Supreme Court
Gstl und

Respondent s- Respondent s

REVI EW of a decision of the Court of Appeals. Reversed and

r emanded.

11 M CHAEL J. GABLEMAN, J. wendy Ostlund (" Ostlund")
brought a claimalleging that she was term nated from her first-
grade teaching position at a Catholic school on the basis of her
age in violation of the Wsconsin Fair Enploynent Act ("WEA").
The school responded that her position was "mnisterial,"”
mai ntaining therefore, that her suit was barred by the First
Amendment of the United States Constitution. The La Crosse

County Circuit Court, Dale T. Pasell, Judge, determ ned that her
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position was not mnisterial. In a published decision,' the
court of appeals affirnmed the judgnent of the circuit court.

12 The question before wus is whether Ostlund' s age
discrimnation claim under the WEA is precluded by the First
Amendnent and/or the Freedom of Conscience Clauses in Article I,
Section 18 of the Wsconsin Constitution.

13 We conclude that both the Free Exercise C ause of the
First Amendnent of the United States Constitution and the
Freedom of Conscience Clauses in Article I, Section 18 of the
W sconsin Constitution preclude enploynent discrimnation clains
under 88 111.31 to 111.395 of the Wsconsin Fair Enploynent Act
for enployees whose positions are inportant and closely |inked
to the religious mssion of a religious organization. In the
case at bar, Ostlund's school was conmmtted to a religious
m ssi on—the inculcation of the Catholic faith and worl dvi ew—
and Ostlund's position was inportant and closely linked to that
m ssi on. Therefore, OCstlund's age discrimnation claim under
the WFEA unconstitutionally inpinges upon her enployer's right
to religious freedom Accordingly, we reverse the court of
appeal s' decision and remand to the circuit court to dismss
Gstlund's claim

| . FACTS
14 Wendy Ostlund began working as a first-grade teacher

at St. Patrick's Elenentary School, a Catholic school located in

! Coulee Catholic Schs. v. Labor & Indus. Review Conmin,
Dep't of Wrkforce Dev., 2008 W App 68, 312 Ws. 2d 331, 752
N. W2d 341.
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Onal aska, Wsconsin, in 1974. St. Patrick's is a nenber school
of Coulee Catholic Schools ("CCS'), which is a cooperative
effort between area Catholic schools to share resources,
streamine admnistration, and unify curriculum CCS is owned,
operated, and subject to the authority of the D ocese of La
Crosse, Wsconsin, and is therefore an entity of the Catholic
Chur ch. In 2003, CCS consisted of one high school, one mddle
school, five primary/elenmentary schools, and one early chil dhood
center.

15 The Catholic school is considered a "mnistry" of the
Cat holic Church. According to docunents submtted in the course
of this [litigation, the Catholic Church considers "the

foundation of the whole educational enterprise in a Catholic

school” to be Jesus Christ. The Catholic school ains at "a
Christian concept of life centered on Jesus Christ." Teachers
are believed to be essential to this mnistry. As Archbi shop

Eneritus of St. Louis, Raynond L. Burke, the Bishop of La Crosse
at the tine of Gstlund's term nation, testified in his
deposi tion:

[I]t's the teachers who make the Catholic school
happen. In other words, the students first learn the
integration of faith and culture, the integration of
faith and learning the practice of their faith from
their active learning from the wtness that their

teachers give. And to teach a Catholic spirit, a
Christian spirit in a whole school, the teachers have
toreflect this, first of all, in their own lives.

16 During her tenure with CCS, Gstlund' s typical school

day would run from approximately 7:30 a.m until 3:30 p.m
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Before students arrived, Ostlund would finish preparations for
the day, including finalizing her |esson plans. After students
arrived, Ostlund began the day with prayer and the Pledge of
Al | egi ance.

17 The first subject of the day was reading. After
readi ng, students had recess, followed by either conputer
instruction or art class. Both of these were taught by another
teacher. GOstlund would then teach science and social studies on
alternating days. Her social studies instruction contained a
Christmas unit during which Ostlund had the students nake a
bookl et that discussed ways other countries cel ebrate Christnas.

18 After this, students had lunch, followed by recess
Gstlund did not supervise |lunch, but did sonetines go out to the
pl ayground with the students. Foll owi ng lunch, Ostlund again
led the students in prayer. The afternoon schedul e consisted of
math and handwiti ng. The students then went to physical
education or nusic class, which were taught by another teacher.

19 During this nore traditional academic curriculum
OGstlund made efforts to incorporate religious exanples, synbols,
and values into the | essons. For exanple, in a reading exercise
involving word recognition that required students to match
colors with corresponding nunbers on a worksheet, the colors
corresponded to different objects in the Garden of Eden. O in
mat h, sone of the exercises involved worksheets where students
connected dots that forned religious inmages.

110 The final period of the day was religion, which

usually lasted thirty mnutes. Gstlund taught religion on her
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own three days per week. A priest or deacon acconpanied Ostlund
on the fourth day. During religion class, Ostlund taught the
Catholic faith, not conparative religion. Gstlund taught her
students about prayer, and was often the first person to teach
the first graders certain Catholic prayers. She taught them
basic Catholic doctrine, and specific worship practices |like the
Stations of the Cross. OGstlund also helped her students
cel ebrate school-wde religious holidays such as St. Patrick's

3 and Lent.*?

Day, Advent,? May crowning,

11 On the fifth day of the week, Ostlund attended a
school -wi de Mass with her students. Approxi mately every fourth
week, Ostlund was responsible for helping to plan the Mass with
her cl ass. When planning Mass, Ostlund was in charge of
choosing appropriate readings from the Bible. She was al so
responsible for the petitions that would be read and prayed
during WMass. These she would either choose from a |liturgy

guide, or at tinmes, wite herself. Ostlund also participated in

vari ous aspects of the Mss, including reading responsorial

2 puring the Christmas season, Ostlund put up a nativity
scene, and cel ebrated Advent with the traditional weath.

3 May crowning is a day of devotion to Mary when a statue of
Mary IS cerenonial ly cr owned. See
http://canpus. udayt on. edu/ mary// medi t ati ons/ crowned. ht m . On
that day, Ostlund would lead her children in crowning a statue
of Mary.

“ During Lent, Ostlund facilitated the giving up of sone
activity or food (beginning on Ash Wdnesday), displayed pal ns
in her class during Holy Wek, and had her students collect
nmoney for Catholic m ssions.
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psal ns and carrying the bread and wi ne. Thus, Gstlund played an
inportant role in planning the all-school Mass and in teaching
her students about the Mass—ene of the central acts of worship
in the Catholic faith.

12 In addition to these specific duties, Gstlund' s
cl assroom incorporated objects of the Catholic faith into the
| earning environnment, such as a crucifix and statue of Mary.
The classroom had a prayer corner where the Bible, a rosary, and
religious candles were displayed. She also incorporated certain
seasonal displays such as palm | eaves around Palm Sunday and a
nativity scene during Christnas.

113 Each year, GOstlund was required to sign an enpl oynent

contract, which provided in pertinent part:

The Enpl oyee agrees to faithfully and conscientiously
perform any and all duties of the position(s) for
whi ch he/she is hired and all other duties as directed
by the Enployer including, but not limted to :
conply with the requirenents of the Diocese of La
Crosse and the State of Wsconsin regarding the
educati onal preparation of teachers.

It al so provided:

The Enployee as a teacher in a Catholic educational
system agrees that as a condition of enploynent he/she
will support and exenplify in conduct both Catholic
doctrine and norality. He/ She must be consistent in
expression and exanple, with the teaching and practice
of the Catholic faith and shall not teach, advocate,
encourage or counsel beliefs or practices contrary to
the Catholic faith.
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114 The CCS Faculty and Staff Handbook included witten
rules, regulations, and policies adopted by the D ocese of La
Crosse and approved by its Bishop. These policies required
teachers to conply with certain standards. A preanble to these

standards stated in pertinent part:

The primary mssion of the Catholic Church is to
continue the mssion of Jesus: PROCLAIM NG THE Kl NGDOM
OF GOD. Central to this mssion is the teaching of
the Wrd of Cod. This mnistry of the Wrd is given
expression in the education efforts of the Church.

It is the goal of the five dioceses in the state of
Wsconsin to pronote and support a conprehensive
educational mnistry. The ministry extends to people
of all ages: adults, youth and children.

Following their long tradition of service to the
peopl e of Wsconsin, Catholic elenentary and secondary
schools and religious education prograns continue to
be an essential part of the educational mnistry of

t he Church

By virtue of their mnistry, personnel in Catholic
education are role nodels for other adults, youth and
chi | dren. Therefore, they are called to be well-

informed in Catholic teachings and commtted to a

Catholic way of life.

115 The standards thenselves contain several requirenents
for teachers. Not ably, elenentary school teachers of religion
were required to have both basic and advanced certifications in
religion, which Gstlund acquired and maintained. Both the basic
and advanced certifications involved yearly continuing education
sessions where Ostlund was instructed on how to teach Catholic

princi pl es and doctri ne.
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116 Teachers were also required to "have appropriate
certification wth the Departnment of Public Instruction.”
Gstlund had a Bachelor of Science degree in physical education,
but was not a licensed teacher. She was working to obtain her
teaching |icense, however, which at sone point had becone a new
requi renent for CCS el enmentary school teachers.

17 Additionally, the standards required teachers of
religion to be "Catholics who have admssion to the full
sacranental life of the Church and are engaged in the conmmunity
of the faithful." However, the review ng agency in this case
concluded that, as a matter of practice, CCS did not require
el enentary school teachers to be nenbers of a religious order or
menbers of the Catholic Church. As discussed bel ow, we defer to
this finding as long as it is substantially supported by the
record, which it appears to be. Gstlund herself was Catholic
and a nmenber of St. Patrick's parish.

18 CCS provided a formal job description to Ostlund,
whi ch she signed.®> The job description also served as a tenplate
for her yearly performance eval uation. Gstlund had six main
areas of responsibility, broadly categorized as: (1) providing a
"Religious Atnosphere,” (2) "Teaching Responsibilities,” (3)
"Supervising Responsibilities,” (4) "Professional" duties, (5)
"Grade Level Responsibilities,” and (6) conplying "with all
areas addressed in the contract and policies of the D ocese of

La Crosse."

® The last record of her signing was on August 30, 2000.
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119 The "Religious Atnosphere" conponent contained the

foll om ng standards:

A Provide a good Christian nodel and exanple
in one's attitudes and acti ons.

B. Encourage spiritual growh in students by
devel opi ng i nner di sci pli ne, character,
noral s, and val ues.

C. Provide leadership in living and cel ebrating
life and liturgies.

20 Her "Professional"™ duties required her to, anong other
things, "Earn and maintain Religious Certification."

21 As part of her yearly evaluation, Gstlund and a
supervi sor commented on various aspects of her job perfornance
as outlined in her job description. Sonme of Ostlund's coments

regarding the "Religious Atnosphere” conponent of her job duties

are rel evant here. In her 1997 job evaluation, Ostlund stated
"When | teach prayer or religion class, attend or prepare
l[iturgy or talk about norals and values, | know that | am

dealing with things that are not found in a public school."

Wth regard to her teaching technique, Ostlund commented in that

sanme evaluation: "I am able to incorporate Catholic values into
all of the subjects that | teach.” In her 2001 job evaluation
she comented: "I encourage spiritual growh during religion
class as well as throughout the day." In her 2002 eval uation,
Gstlund stated: "I have taught religion daily and prepared

l[iturgies, which are well thought out and appropriate for first

graders. " Gstlund's evaluator stated that GOstlund "prepares
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students for participation in liturgies and prayer services
cel ebrated during the school year."

122 In the spring of 2002, CCS <closed one of its
el ementary schools due to |low enrollnent. This required the
school system to lay off several teachers. On March 27, 2002
Gstlund received a letter from the president of CCS stating
that, due to the staff reductions, Ostlund would not be offered
a contract for the 2002-03 school year. She was one of ten
teachers not to receive contract extensions from CCS.°® Gstlund
was age 53 when she was termnated, and was replaced with a 35-
year-ol d teacher who was certified to teach el ementary school .’

1. PROCEDURAL HI STORY

123 Following her termnation, Gstlund filed an age
discrimnation conplaint with the Equal R ghts Division of the
W sconsin Departnent of Wrkforce Devel opnent ("Equal Rights
Di vision"). Gstlund alleged that CCS term nated her because of
her age in violation of the WEA Ws. Stat. 8§ 111.31 to
111.395% (2007-08).° The Equal Rights Oficer did not find

® O the ten teachers who did not receive contract
extensi ons, six were over age 40 and four were under age 40.

" At the time of her termination, Ostlund had not conpl eted
her state teaching certification, though she was working on it.
After her termnation, all of the remaining teachers at St.
Patrick's were certified to teach el enmentary school

8 The WFEA prohibits enployers from denying enploynent to
individuals on the basis of certain enunerated grounds.
Rel evant provisions are as foll ows:

Ws. Stat. § 111.31 Declaration of Policy

10
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(1) The legislature finds that the practice of
unfair discrimnation in enploynent against
properly qualified individuals by reason of
their age, race, creed, color, disability,
marital st at us, sex, nat i onal origin,
ancestry, sexual orientation, arrest record,
conviction record, mlitary service, or use
or nonuse of |awful products off the
enpl oyer's prem ses during nonworking hours,
substantially and adversely affects the

gener al wel fare of t he st at e.
Enpl oyers . . . that deny enpl oynment
opportunities and discrimnate in enploynent
agai nst properly qualified i ndi vi dual s
solely because of their age . . . deprive

those individuals of the earnings that are
necessary to mamintain a just and decent
standard of |iving.

(2) It is the intent of the Ilegislature to

protect by law the rights of all individuals
to obtain gainful enploynent and to enjoy
privil eges free from enpl oynent
di scrim nation because of age, . . . and to
encour age t he full, nondi scri m nat ory

utilization of the productive resources of
the state to the benefit of the state, the
famly, and all the people of the state.

Stat. § 111. 321 Prohi bited bases of discrimnation.

Subj ect to SS. 111. 33 to 111. 36, no
enpl oyer . . . may engage in any act of
enpl oyment discrimnation as specified in s.
111. 322 against any individual on the basis of
age . . . .

Stat. 8 111.322 Discrimnatory actions prohibited.

Subject to ss. 111.33 to 111.36, it is an act of
enpl oynent discrimnation to do any of the
fol | ow ng:

(1) To refuse to hire, enploy, admt or license

any individual, to bar or termnate from
enpl oynment . . . any i ndi vi dual or to
di scrimnate against any individual in

11
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probable cause that CCS violated the WEA when it term nated
Gst | und.

24 Ostlund then appealed this initial determnation and
received a formal admnistrative hearing with the Equal Rights
Division to address her «claim CCS nmoved to dismss the
conplaint on the grounds that the Equal R ghts Division |acked
subject matter jurisdiction. CCS argued that Gstlund' s position

was "mnisterial” under Jocz v. LIRC, 196 Ws. 2d 273, 538

N.W2d 588 (Ct. App. 1995), and therefore that adjudication of
the conplaint would infringe upon its First Amendnent rights.

25 The Equal Rights D vision Admnistrative Law Judge,
("ALJ"), John L. Brown, nade several findings of fact and
concluded that Ostlund's position was not mnisterial. ALJ
Brown found that, though Ostlund did engage in religiously-
related activities, her primary duty was to instruct her
students in a core of secular disciplines. Therefore, ALJ Brown
dismssed CCS's notion, concluding that adj udi cation of
Gstlund's conplaint would not violate CCS's Free Exercise
rights, and that the Equal R ghts D vision had subject matter
jurisdiction over Gstlund's age discrimnation claim ALJ Brown
then ordered a hearing to determ ne whether there was probable

cause that CCS violated the WFEA when it term nated Gstl und.

pronoti on, conpensati on or i n terns,
condi tions or privil eges of
enpl oynment . . . because of any basi s

enunerated in s. 111. 321.

® All subsequent references to the Wsconsin Statutes are to
t he 2007-08 version unless otherw se indicat ed.

12
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26 CCS appealed the Equal Rights Division ruling to the
State of Wsconsin Labor and Industry Review Conmm ssion ("LIRC")
for admnistrative review LIRC held that ALJ Brown's decision
was not final, and that the pending Equal R ghts Division
proceedi ng on probable cause prevented it from hearing CCS s
appeal . Therefore, LIRC concluded that Ws. Admn. Code 8§ DWD
218.21(1) (April 2004)'° prevented it from reviewing the
adm ni strative deci sion.

127 CCS then sought judicial review in the La Crosse
County Circuit Court, Dennis G Montabon, Judge. CCS petitioned
for reversal of LIRC s decision not to review the Equal Rights
Division decision and for a declaratory judgnent and wit of
prohibition to prevent adj udi cation of the <claim until
adm nistrative review was conplete. The circuit court concl uded
that any investigation or judicial review of the discrimnation
claimwould have to wait until LIRC nade its decision on whether
OGstlund's position was mnisterial or not. The circuit court

therefore granted CCS's wit of prohibition and remanded to LIRC

' Ws. Adnin. Code § DWD 218.21(1) (April 2004) Petition
for review by the Labor and Industry Revi ew Comn ssi on.

APPEALS LIM TED TO FI NAL DECI SI ON AND ORDERS. Any
party may file a witten petition for review of a
final decision and order of the admnistrative
law judge by the labor and industry review
conmi ssi on. Only final decisions and orders of
the adm nistrative |aw judge nay be appeal ed. A
final decision is one that disposes of the entire
conplaint and l|eaves no further proceedings on
t he conpl ai nt pendi ng before the division.

13
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for review of ALJ Brown's decision that Gstlund' s position was
not mnisterial.

128 LIRC then reviewed the adm nistrative decision of ALJ
Brown and affirned. Specifically, LIRC agreed with ALJ Brown's
conclusion that Gstlund's primary duty as a first-grade teacher
was to instruct her students in a core of secular disciplines.
LIRC agreed that teaching religion four tinmes a week, |eading
prayers, referring to religious synbols, incorporating religious
themes into classes, preparing liturgy, and supervising liturgy
did not constitute Ostlund's primary duty. LI RC thus concl uded
that, Ostlund's position was not mnisterial and adjudication of
Gstlund's conplaint would not violate CCS's First Anmendnent
rights. Because LIRC determ ned that the DW had jurisdiction
it concluded that a hearing should be held to determ ne whether
there was probable cause that CCS engaged in age discrimnation
agai nst Ostl und. CCS again sought judicial review of LIRC s
decision in the La Crosse County Circuit Court.

29 The circuit court, now presided over by Judge Dale T.
Pasel | , agreed with LIRC that, despite Ostlund teaching
religion, participating in religious activities wth students,
and using religious exanples in her lessons, her primary duty
was to teach secular subject matters to her students. Hence
the circuit court held that she was not a mnisterial enployee,
and that adjudication of Gstlund's age discrimnation claim
under the WFEA coul d proceed.

130 CCS appeal ed, and the court of appeals also concl uded

that her position was not mnisterial. Coulee Catholic Schs. v.

14
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Labor & Indus. Review Conmin, Dep't of Wrkforce Dev., 2008 W

App 68, 136, 312 Ws. 2d 331, 752 N.W2d 341. I n determ ning
whether a teacher has a mnisterial function, the court of
appeals considered the "primary duties" test in Jocz and the

three-factor test in Starkman v. Evans, 198 F.3d 173 (5th Gr.

1999). It chose to apply the primary duties test wth an
additional factor from Starkman, asking whether there were
"largely religious" «criteria for hiring teachers. Coul ee

Catholic Schs., 312 Ws. 2d 331, 1131, 39. The court of appeals

ultimately concl uded:

The religion class, prayers, and participation wth
her students in |liturgies do not «constitute the
primary part of her work day and they are not the
primary focus either of the job description or the job
evaluation . . . . There is no evidence that there
were any religious criteria for Ostlund to obtain the
job, although there was required in-service religious
training for all elenentary teachers . . . . W
conclude the hiring and in-service criteria support
the <conclusion that, while Gstlund had religious
duties, they were not her primary duties.

ld., 739. CCS then sought review before this court.
[11. STANDARD OF REVI EW
1831 In reviewing the decision of an adm nistrative agency,
we review the agency decision and not the decision of the

circuit court. Li berty Trucking Co. v. Dep't of Indus. Labor &

Human Relations, 57 Ws. 2d 331, 342, 204 N.W2d 457 (1973).

Thus, we apply the sane standard and scope of review as applied
by the circuit court. | d. This case requires us to determ ne
whet her LIRC s decision infringes on the rights of CCS under the

First Anendnent of the United States Constitution and the

15
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Freedom of Conscience Clauses in Article |, Section 18 of the
Wsconsin Constitution. This is an issue of constitutional |aw,
which we review de novo. Jocz, 196 Ws. 2d at 304. CQur scope
of reviewis limted by Ws. Stat. 8§ 227.57, which prohibits us
from substituting our judgnment for that of the agency as to the
wei ght of the evidence on any disputed finding of fact. Ws.
Stat. 8§ 227.57(6). However, we may set aside a finding of fact
that is not supported by substantial evidence in the record.
Id.
| V. DI SCUSSI ON

132 The right to practice one's religion according to the

dictates of conscience is fundanental to our system of

gover nment . See Rayburn v. Gen. Conference of Seventh-day

Adventists, 772 F.2d 1164, 1167 (4th Cr. 1985) ("Each person's
right to believe as he wshes and to practice that belief
according to the dictates of his conscience so |long as he does
not violate the personal rights of others, is fundanental to our
system"). W are a nation commtted to and founded upon

religious freedom Elk Gove Unified Sch. Dist. v. Newdow, 542

UsS 1, 35 (2004) (O Connor, J., concurring) (noting that we are
a "Nation founded by religious refugees and dedicated to
religious freedoni).

133 This right is fundanental in a court of |I|aw not
because religious freedom is broadly understood to be a basic
human right, but because our nation's founders recognized and
enshrined this right in our nation's Constitution. Roughly 60
years later, Wsconsinites saw fit to include nore specific and

16



No. 2007AP496

nore extensive protections for religious liberty in our state
constitution.

134 W& begin by analyzing religious freedom in the First
Amendnent of the United States Constitution. Then, we anal yze
the Wsconsin Constitution's religious freedom guarantees.
Finally, we apply the federal and state constitutional
provisions to Gstlund and her claim ultimtely concluding that
her age discrimnation claim inpinges upon CCS s religious
freedom in violation of both the U S. and Wsconsin
Constitutions.

A Rel i gi ous Freedom under the U.S. Constitution

135 The First Anmendnent to the U S. Constitution provides
in pertinent part: "Congress shall make no |aw respecting an
establishment of religion, or prohibiting the free exercise
t hereof . " U S Const. anend. 1. The first portion of this
provision contains what is called the "Establishnment d ause,”
and the second portion is called the "Free Exercise O ause."

136 Ostlund asserts that the Establishnment C ause provides
the adjudicatory principles for this case. She argues, for
exanple, that giving religious enployers an exenption from non-
di scrim nation | aws "dangerously encr oaches upon t he
Est abl i shnent C ause's prohibition against furthering religion.”
OGstlund further asserts that the three-part Establishnment C ause

test announced by the Suprenme Court in Lenon v. Kurtzman, 403

US 602 (1971), should govern our determ nation of whether

application of the WEA here violates CCS s constitutional

17
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rights.' Though at tines mentioning the Free Exercise O ause
Ostlund argues that the only relevant question here is whether
t he WFEA creates excessive governnment entanglement with religion
under the third prong of the Lenon test.

137 Suprene Court case |aw and conmon sense, however, | ead
to the conclusion that it is the Free Exercise Cause, and not
the Establishment Clause, that is inplicated in this case. The
Suprene Court has stated that religious organizations generally
have the "power to decide for thenselves, free from state
interference, matters of church governnment as well as those of

faith and doctrine." Kedroff v. St. N cholas Cathedral of

Russi an Orthodox Church in N. Am, 344 U. S. 94, 116 (1952). The

Suprene  Court then went further, expl ai ning that t he
Constitution forbids the state frominterfering wwth a church's
selection of its leaders, and that this protection was grounded

in "the free exercise of religion.” 1d.; see also Rayburn, 772

F.2d at 1168 ("Any attenpt by governnment to restrict a church's
free choice of its leaders thus constitutes a burden on the
church's free exercise rights."). This approach makes sense. W
do not see how granting churches and religious organizations
control over the selection of their leaders inplicates the
establishment of religion or the favoring of one religion over

anot her . Wi |l e excessive entanglenent with religion is in sone

1 The Lenon test states that any statute (1) nust have a
secul ar purpose, (2) the principal or primary effect of which is
neither to advance nor inhibit religion, and (3) which does not
foster excessive governnent entanglenment with religion. Lenon
V. Kurtzman, 403 U.S. 602, 612-13 (1971).
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sense at issue, it is at issue only to the extent it burdens
CCS's right to practice its faith freely. Thus, we analyze this
case under the Free Exercise C ause.

138 The Free Exercise C ause of the First Amendnent states
that "Congress shall nmke no law. . . prohibiting the free
exercise" of religion. US Const. anmend. |I. Thi s provision
was incorporated through the Fourteenth Amendnent, that is, nmade
applicable to the states as well as the federal governnment, in

Cantwel|l v. Connecticut, 310 U S. 296, 303 (1940). It is well

settled that this provision protects not only the right to
freedom in what one believes, but extends (with limtations) to

acting on those beliefs. See Enploynent Div., Dep't of Human

Res. of Oregon v. Smth, 494 U S. 872, 877 (1990). Thi s nost

basic of freedons is not just an individual right, but a
col l ective right. That is, both individuals and comunities of

individuals have a right to the freedom of religion. > See

12 The extent of the Constitution's protection for freedom
of religion presents vexing questions nmade all the nore salient

by the devel opnent of Anmerican society on two fronts. First,
religious practice in the United States has becone exceedingly
nore diverse than it was at the tinme of the founding. Sch.

Dist. of Abington Twp., Pa. v. Schenpp, 374 U.S. 203, 240-41
(1963) ("[Qur religious conposition nakes us a vastly nore
di verse people than were our forefathers."). CGeneral laws are
nore likely to burden or prohibit aspects of religious practice
because of this increasing diversity. Second, governnment has
becone significantly nore intrusive and nore involved 1in
everyday life, including its regulation of churches. See
Dougl as Laycock, Towards a General Theory of the Religion
Cl auses: The Case of Church Labor Relations and the Right to
Church Autonony, 81 Colum L. Rev. 1373, 1373 (1981) (noting
that "secul ar regul ation of churches has increased substantially
in recent vyears,” and discussing the increasing litigation
resulting fromthis trend).
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Rayburn, 772 F.2d at 1167 (stating that religious freedom "is
guaranteed not only to individuals but also to churches in their
col l ective capacities").

139 Courts around the country have universally recognized
that the First Anmendnent protects houses of worship from state
interference with the decision of who wll teach and lead a
congr egati on. Every jurisdiction to consider the question has
adopt ed what had been called the "ministerial exception."®® The
m ni steri al exception is grounded in the idea that the

"introduction of governnent standards [in]Jto the selection of

spiritual | eaders would significantly, and perniciously,
rearrange the relationship between church and state.” Raybur n,
772 F.2d at 1168-69. It recognizes that "perpetuation of a

church's existence nmay depend upon those whom it selects to
preach its values, teach its nessage, and interpret its
doctrines both to its own nenbership and to the world at large."
Id.

140 The state certainly has a strong interest i n

eradicating discrimnation, but courts  "nust di stingui sh

13 Though on first glance it appears problematic, few courts
have been troubled by the Suprene Court's decision in Enpl oynent
Div., Dep't of Human Res. of Oregon v. Smith, which held that
there is no individual religious exenption from neutral |aws of
general applicability. 494 U.S. 872, 877 (1990). It is one
thing to say that individuals may not disregard an otherw se
neutral crimnal law on the grounds that their conscience or
religion require them to disobey it. It is quite another thing
for the governnent to adjudicate, for exanple, an age
di scrim nation claim agai nst a denomnation's mandat ory
retirement age for pastors.
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incidental burdens on free exercise in the service of a
conpelling state interest from burdens where the 'inroad on
religious liberty' is too substantial to be permssible." | d.

at 1169 (citing Thomas v. Review Bd. of I|ndiana Enpl oynent Sec.

Div., 450 US. 707, 718 (1981)). Recognition of a church's
authority to make hiring and firing decisions does renove the
church's decisions in these matters fromthe jurisdiction of the
courts with respect to anti-discrimnation laws, laws that are a
conpelling part of our national character in their own right.
But this freedom does provide protection for the church's First
Amrendnent - sancti oned autonony. Id.

41 The mnisterial exception has deep roots in Anerican
history, but was first articulated in the context of non-

discrimnation clains in MCure v. Salvation Arny, 460 F.2d

553 (5th Gir. 1972).' The ministerial exception was clarified

and so nanmed in Rayburn. Odination is not required to be

5

considered "ministerial."?! See Rayburn, 772 F.2d at 1168-609.

4 McCure was an officer in the Salvation Army, a church,
and brought a gender discrimnation suit after being discharged.
The Fifth Corcuit Court of Appeals found that MCure was
functionally a mnister and that application of Title VII to the
Sal vation Arny under these facts would violate the Free Exercise
Cl ause of the First Anmendnent. McClure v. Salvation Arny, 460
F.2d 553, 558-61 (5th Gr. 1972).

1> The dissent decides that the nonenclature "ninisterial
exception” is not very precise, opting instead for the phrase
"eccl esiastical exception.” Dissent, {89 n.1. One cannot help
but note that this departure in termnology fromvirtually every
other case seens intended to make the exception exceedingly
nar r ow.
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Rather, it is the function of the position that is primry.?®
See id.

42 The Rayburn court proposed a test for deciding when a
position should be considered mnisterial. It suggested an
enployee is mnisterial if his or her "primary duties consist of
teachi ng, spreading the faith, church governance, supervision of
a religious order, or supervision or participation in religious
ritual and worship." Id. at 1169. This inquiry "necessarily
requires a court to determne whether a position is inportant to
the spiritual and pastoral mssion of the church.” Id. The
court in Rayburn ultimately concluded that a pastoral care
associate at a Seventh-day Adventist Church was "so significant
in the expression and realization of Seventh-day Adventi st
beliefs that state intervention in the appointnment process woul d
excessively inhibit religious liberty." Id. at 1168.

143 This test for determining whether a position is
m ni sterial has subsequently been called the "primary duties
test." In practice, the primary duties test has proved to be a
flexible test wthout an answer Kkey and has not vyielded

predi ctable results. See Note, The Mnisterial Exception to

Title VII: The Case for a Deferential Primary Duties Test, 121

16 The dissent is very clear to say that a "lay" religious
school teacher does not fall wthin the mnisterial exception.
See, e.g., dissent, 9189, 90, 97, 99, 122. One wonders how the
dissent's analysis would change if Gstlund had been a nun
instead of a lay teacher. The focus, however, should be on the
function of the position, not the title or a categorization of
j ob duties.
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Harv. L. Rev. 1776, 1788 (2008) ("[J]udicial evaluation of the
role of enployees—from parochial school teachers to church
or gani sts—has not created any discernibly consistent pattern.")

(footnotes omtted); Janet S. Bel cove- Shal i n, M ni steri al

Exception and Title VII Cains: Case Law Gid Analysis, 2 Nev.

L.J. 86, 115 (2002) ("Applying these gqguidelines to specific
cases has not yielded consistent results.").

44 The crux of the problem with the application of the
primary duties test is what the word "primary" neans. Sone
courts have interpreted it to nean that religious tasks nust
enconpass the largest share of the position, what mght be
called the "quantitative approach.” These courts will look, in
t he education context, for exanple, at the amount of time spent
on particular subjects deened "secular" versus subjects deened
"religious,” or at the nunber of job duties that can be
classified as "religious" or deened "secular." See, e.g.,

@Quinan v. Roman Catholic Archdiocese of |Indianapolis, 42 F

Supp. 2d 849 (S.D. Ind. 1998) (holding that mnisterial status
did not apply to a teacher at a Catholic elenentary school where
"the vast mjority" of her duties involved teaching secular

cl asses); Redhead v. Conference of Seventh-day Adventists, 440

F. Supp. 2d 211, 221 (E.D.N. Y. 2006) (holding that mnisterial
status did not apply to an elenentary school teacher because
"plaintiff's teaching duties were primarily secular,” and "those
religious in nature were |limted to only one hour of Bible
instruction per day and attending religious cerenonies wth
students only once per year."). This line of argunent is the
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approach advanced by Ostlund in this case, and adopted by ALJ

® and the court of appeals.?°

Brown,!” LIRC, ' the circuit court,?

145 Another, and we think better, way to view the
m ni steri al exception is from what mght be <called the
"functional" approach. This perspective focuses nore on the
second statenent in Rayburn: "whether a position is inportant to
the spiritual and pastoral mssion of the church.” Rayburn, 772
F.2d at 1169. This is a nore holistic approach in which
activities such as teaching, church governance, and supervision
of or participation in worship are relevant evidence as to the
i nportance of the position to the spiritual and pastoral m ssion
of a house of worship or religious organization. The primry

concern here is the function of the enployee, not only the

enuner at ed tasks thensel ves.

7 ALJ Brown concl uded:

Measured by the anpbunt of tinme Ms. Ostlund spent in
non-religious versus religious activities, or by the
nunber of religious versus non-religious functions
contained in her job description and the evaluations
of her performance of those functions, M. Gstlund's
job was not primarily mnisterial.

18 | IRC quoted ALJ Brown's statenent in footnote 17 above as
part of its own concl usion.

9 The «circuit court insisted it was not trying to
conpartnmentalize religion by dismssing the clainmed integration
of faith and learning in everything. It concluded nonethel ess
that her primary duties were still to teach secul ar subjects.

20 The court of appeals found that Ostlund' s religious
duties "do not constitute the primary part of her work day and
they are not the primary focus either of the job description or
j ob evaluation.”™ Coulee Catholic Schs., 312 Ws. 2d 331, {39.
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146 We reject a primary duties test that |ooks to see if
the "vast mpjority" of tasks are religious, or whether a
majority of the enployee's tine is spent on quintessentially
religious tasks. This narrow view does not, in our Vview,
sufficiently respect the constitutional inperatives of the free
exercise of religion. It also serves to mnimze or privatize
religion by calling a faith-centered social studies class, for
exanple, "secular" because it does not involve worship and
prayer. VWhat the quantitative approach neans as a practical
matter is that the state can interfere wth the hiring and
firing of the |eaders of religious organizations and houses of
worship so long as the leaders are spending (presumably) 49
percent or less of their time or tasks on whatever the court
determnes to be "religious" activities. This redounds in an
i ntrusiveness inconsistent with the free exercise of religion.?

147 A functional analysis of the mnisterial exception
involves significantly less intrusion into the affairs of houses
of worship and religious organizations. It envisages a nore
limted role for courts in determning whether activities or
positions are religious. A functional analysis avoids reducing

the significance of a position to a rote quantitative formula.

L The dissent asserts that we alter the primary duties
test. Di ssent, 189. What we have done is reject a version of
the primary duties test used by sone courts that reduces the
inquiry into the mnisterial role of an enployee to a
guantitative analysis and thus m sses the bigger picture.
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In short, a functional analysis is truer to the First
Anendnent's protection of religious freedom %2

148 A functional analysis of the mnisterial exception has
two steps. The first step is an inquiry into whether the
organi zation in both statenment and practice has a fundanentally
religious m ssion. That is, does the organization exist
primarily to worship and spread the faith? Any inquiry will be
highly fact-sensitive. It may be, for exanple, that one
religiously-affiliated organization conmtted to feeding the
honmel ess has only a nomnal tie to religion, while another
religiously-affiliated organization conmtted to feeding the
homel ess has a religiously infused m ssion involving teaching,
evangelism and worship. Simlarly, one religious school may
have sone affiliation with a church but not attenpt to ground
the teaching and life of the school in the religious faith,
while another simlarly situated school may be commtted to life
and | earning grounded in a religious worldview

149 The second step in the analysis is an inquiry into how
inmportant or closely linked the enployee's work is to the

fundanmental m ssion of that organization. This again wll be

2 The dissent contains nunerous statenents suggesting,
t hough not stating outright, that we ought to defer to the
W sconsin Court of Appeals opinion in Jocz v. LIRC 196 Ws. 2d
273, 538 NW2d 588 (Ct. App. 1995), which outlined a fram ng of

the primary duties test. See, e.g., dissent, 91009. As the
di ssent knows, our constitutional interpretation, t hough
benefiting from previous courts, is de novo. See Jocz, 196

Ws. 2d at 304. Moreover, this opinion clearly explains why we
depart fromthe fram ng of the issues outlined in Jocz.
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hi ghly fact-specific. Rel evant evidence as to the enployee's
inportance to the religious mssion of the organization wll
i ncl ude objective enploynent indicators such as hiring criteria,
the job application, the enploynent contract, actual job duties,
per f or mance eval uati ons, and t he under st andi ng or
characterization of a position by the organization.? Teaching,
evangel i zing, church governance, supervision of a religious
order, and overseeing, leading, or participating in religious
rituals, worshinp, and/or worship services wll serve as
inportant factors, rather than the only evidence we neasure or
consi der as under t he quantitative appr oach. These
quintessentially religious tasks will evince a close link and
i nportance to an organi zation's religious m ssion.

50 It is helpful to review two cases that illustrate the

approach we adopt today. In Pardue v. Center Cty Consortium

Schools of the Archdiocese of Wshington, Inc., 875 A 2d 669

(D.C. 2005), the District of Colunbia Court of Appeals held that
the mnisterial exception applied to a Catholic elenentary

school principal, thereby precluding her race discrimnation and

22 0CS argues that courts should defer to the
characterization of a position by the organization or church.
We Dbelieve courts should certainly consider the organization's
understanding or characterization of a position, and it 1is

likely that this will provide great insight into the centrality
of a position to the organization's mssion. The weight of this
evidence is for the court to determ ne, however. W are not

persuaded that an organization's characterization should be
determ native or, by definition, be accorded greater weight than
all other rel evant evidence.
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retaliation clains against the Archdiocese of Washington. Id.
at 670.

151 The court's analysis focused, correctly in our view,
on the directive in Rayburn to "determ ne whether a position is
inportant to the spiritual and pastoral m ssion of the church.”
Rayburn, 772 F.2d at 1169. Thus, the court's analysis initially
focused on the school's mssion, concluding that the Catholic
schools in the Archdiocese had a "pervasive religious mssion"

where instruction on faith and norals was "part of the total

educati onal process." These Catholic schools were, the court
found, "an integral part of the religious mssion of the
Catholic Church.” Pardue, 875 A 2d at 675 (quoting Lenon, 403

U S. at 615-16).

152 After this, the court examned the principal's
function, which the lower court concluded was to conmuni cate the
school's nessage, one founded on religious belief, to the staff,
students, and parents. |d. at 676-77. The court rejected the
argunent that because nost of her daily responsibilities were no
different from a public school principal, she could not have
been a mnisterial enployee. The court explained: "[Merely
enunerating the duties in Pardue's job description, many under
secul ar-soundi ng headings such as 'materials managenent' and
‘office managenent,' tells us little about whether her 'position
is inportant to the spiritual and pastoral mssion of the
church.'" Id. at 677 (citing Rayburn, 772 F.2d at 1169).

Instead, the court concluded that her responsibilities when
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viewed as a whole were "inextricably intertwined in the school's
mssion." 1d.

153 Simlarly, in an wunpublished opinion, the Fourth
Crcuit |looked primarily at the mssion of a Seventh-day
Adventist school in determining that the mnisterial exception
precluded an elenentary school teacher's discrimnation clains.

Cl apper v. Chesapeake Conference of Seventh-day Adventists, No.

97-2648, 166 F.3d 1208 (table), 1998 W 904528, *8 (4th Gr.
Dec. 29, 1998). The court noted that the school's mssion, or
primary purpose, was "the salvation of each student's sou

through his or her indoctrination in Seventh-day Adventi st
t heol ogi cal beliefs.” [Id. at *1. Teachers were a vital part of
this mssion, and were encouraged to | ook at teaching "as a holy
vocation." Id. at *3. The court explicitly rejected the
teacher's argunents that he was not mnisterial because only one
of his thirteen stated responsibilities was religious in nature.
Id. at *6. It found that the teacher taught the Bible,
i ncorporated church teachings throughout the curriculum and |ed
the students in prayer, worship, and witnessing activities. 1d.
at *7.

54 In short, the court applied a functional analysis,
choosing to understand teaching a "secular" class as not purely
secular in the context of that religious school. Teachers were
considered to have significant roles in the propagation of the
faith even though a majority of their tasks and tine was spent
teaching a traditional academ c curriculum Id. The primry
duties test was not a quantitative test, the court stated. 1d.
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I nstead, based on a total view of the facts, the central
constitutional question is whether enforcenent of the teacher's
action "would substantially infringe upon the Chesapeake
Conference's right to choose its spiritual leaders.” 1d. The

court expl ai ned:

Wile the relative quantity of tinme an enployee of a
religious entity spends directly t eachi ng and
spreading the faith, providing church governance,
supervising a religious order, or supervising or
participating in religious ritual and worship is
inportant in determ ning whether those activities are
the primary duties of such enpl oyee, the degree of the
church entity's reliance upon such enployee to
i ndoctrinate persons in its theology is equally
i nportant.

Id. The court then concluded that "for the reasons previously
set forth, the quantitative and qualitative conbination of
factual circunstances in the present case conpels us to concl ude
that the primary duties test is satisfied." |I|d.

155 A functional analysis of the mnisterial exception
makes sense because, though it departs in formfromthe anal ysis
used by nmany other courts, it gets to the real heart of the
mnisterial exception, which is preventing the state from
intruding into the mssion of religious organizations or houses
of worship. The state surely has a strong interest in ensuring
fair enploynment opportunities regardless of age, race, and other
such factors. Nonet hel ess, we conclude that the Wsconsin
| egi slature oversteps its constitutional authority when its
ot herwi se |laudable efforts at fairness interfere with the hiring

and firing of enployees who are inportant and closely linked to
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the religious mssion of a religious organization. Such actions

inpermssibly intrude wupon the organization's exercise of

religious liberty.
B. Rel i gi ous Freedom under the W sconsin Constitution

156 Article 1, Section 18 of the Wsconsin Constitution
was included as part of Wsconsin's original constitution in

1848.2%% |t provides as foll ows:

Freedom of worship; Iliberty of conscience; state
religion; public funds. Section 18. The right of
every person to worship Almghty God according to the
di ctates of conscience shall never be infringed; nor
shall any person be conpelled to attend, erect or
support any place of worship, or to mnmaintain any
mnistry, wthout consent; nor shall any control of,
or interference with, the rights of conscience be
permtted, or any preference be given by law to any
religious establishnments or nodes of worship; nor
shall any noney be drawn from the treasury for the
benefit of religious societies, or religious or
t heol ogi cal sem nari es.

157 As with any docunent, the interpretive task is to

"ascertain its true intent and neaning." State v. Beno, 116

Ws. 2d 122, 136-37, 341 N.W2d 668 (1984). The authoritative,
and usually final, indicator of the neaning of a provision is

the text—the actual words used.?® See State ex rel. Kalal .

24 The clause was anended in 1982 to change gender-specific
| anguage to gender-neutral | anguage.

2 In  Beno, we discussed a three-step process for
interpreting our constitution. The court is to exam ne:

(1) The plain nmeaning of the words in the context
used;

(2) The historical analysis of the constitutional
debates and of what practices were in existence
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Crcuit Court for Dane County, 2004 W 58, 944, 271 Ws. 2d 633,

681 N.W2d 110 (discussing statutory interpretation).

158 The text here contains several clauses applying in
di fferent factual scenarios. It contains two clauses referring
to the rights of conscience (the "Freedom of Conscience
Cl auses"), which we understand to refer generally to the
exercise of religious freedom?® The main right protected is to
"worship Almghty God according to the dictates of conscience."

This right is accorded to "every person.” By |ogical extension

in 1848, which the court nay reasonably presune
were also known to the framers of the 1848
constitution; and

(3) The earliest interpretation of this section by
the legislature as manifested in the first |aw
passed fol |l ow ng t he adoption of t he
constitution.

State v. Beno, 116 Ws. 2d 122, 136-37, 341 N W2d 668 (1984)

(citations omtted). In this case, we see little reason to
extend our interpretation beyond the text. And even if we did
engage in steps tw and three, there is little historical

evidence regarding the neaning of this provision in 1848 or
shortly thereafter.

%6 |n 1848, the year the Wsconsin Constitution was adopted,
the Pennsylvania Suprene Court decided a case under its
constitution, which contained nearly identical |anguage wth
respect to the rights of conscience as our own. The court there
defined the rights of conscience as "sinply a right to worship
the Suprene Being according to the dictates of the heart; to
adopt any creed or hold any opinion whatever, or to support any
religion; and to do, or forbear to do, any act for conscience'
sake, the doing or forbearing of which is not prejudicial to the
public.” Specht v. Commonwealth, 8 Pa. 312, *9 (1848). That is
to say, the "rights of conscience" was another way of describing
the right to believe and practice one's faith according to one's
convi cti ons.
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and as affirnmed by the Suprenme Court with respect to First

Amendnent rights (see Rayburn, 772 F.2d at 1167), individuals

al so have the right to practice their religious faith in groups,
as collections of individuals, and to form houses of worship and
faith-based organizations commtted to achieving their faith-
based ends.

159 The Wsconsin Constitution uses the strongest possible

| anguage in the protection of this right. It provides that the
right to worship as one is so convinced "shall never be
infringed." It goes even further, stating, "nor shall any

control of, or interference with, the rights of conscience be

permtted.” It is difficult to conceive of |anguage being
stronger than this. The question is, how do these strong
prohi bitions on state governnent apply here?

60 This court has stated that Article 1, Section 18
serves the sane dual purposes as the Establishnent C ause and

Free Exercise Clause of the U S. Constitution. State ex rel.

Warren v. Nusbaum 55 Ws. 2d 316, 332, 198 N.W2d 650 (1972).

However, we have also recognized that these provisions, though
sharing some simlarities with the federal provisions, are not

the sanme. State v. MIler, 202 Ws. 2d 56, 63-66, 549

N.W2d 235 (1996). The protections and prohibitions in the
W sconsin Constitution are far nore specific. And with regard
to the rights of conscience, this clause contains extrenely
strong |anguage, providing expansive protections for religious
liberty. Thus, we are not limted to current First Anmendnent
jurisprudence when interpreting our own constitutiona
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protections for religious liberty; rather, we are required to
give effect to the nore explicit guarantees set forth in our
state constitution. |d. at 65-66.

161 When faced with a claimthat a state |aw violates an
i ndi vidual or organization's freedom of conscience, we have
general ly appl i ed t he conpel i ng state i nterest/| east
restrictive alternative test. |d. at 66. Under this test, the
religious organization has to prove (1) that it has a sincerely
held religious belief, and (2) that such belief is burdened by
the application of the state law at issue. Upon this show ng,
the burden shifts to the state to prove (3) that the law is

based upon a conpelling state interest (4) that cannot be served

by a less restrictive alternative. Id.
162 This anal ysi s—though appropriate in nost
circumstances?” regarding laws burdening the rights of

consci ence—+s not hel pful here. The law at issue in this case
is not sinply a burden on an individual's or organization's
religious beliefs; it is an effort by the state to intrude into
the hiring and firing decisions of a religious organization. As
we have previously stated, Article |, Section 18 "operate[s] as

a perpetual bar to the state from the infringenent, control, or

2/ \Wen Mller was decided, this was a correct statement of
the law applicable to the First Anmendnent's protection for
religious freedom However, the Suprene Court overturned this
as it applies to state laws in Cty of Boerne v. Flores, 521
U S 507 (1997). We still believe, however, that this is the
appropriate standard under the Wsconsin Constitution for nost
| aws burdening religious belief.
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interference with" the rights of conscience. State ex rel.

Wiss v. Dist. Bd. of Sch.-Dist. No. 8 of City of Edgerton, 76

Ws. 177, 210-11, 44 N.W 967 (1890).

163 No one could legitinmately claim for exanple, that the
state's conpelling interest in prohibiting racial discrimnation
(and a law narrowly tailored to doing precisely that) would
allow the state to adjudicate a race discrimnation claimin the
selection of a religious |eader such as a priest, pastor, rabbi,
i mm etc. There is no weighing of the state's interest or
exam nation of whether the law is narrowWy tailored to achieve
that interest. The state sinply has no authority to control or
interfere with the selection of spiritual |eaders of a religious
organi zation wth a religious mssion. The text of our
constitution states that the state cannot do it—at all. The
main inquiry is not how inportant the right in question is, but
whether the law is "controlling"” or "interfering with" religious
freedom

164 By analogy, the Thirteenth Anmendnent of the U S
Constitution provi des: "Nei t her sl avery nor i nvol untary
servitude, except as a punishnent for crinme whereof the party
shall have been duly convicted, shall exist within the United
States, or any place subject to their jurisdiction." uU. S
Const. anend. X I1I. We think it inconceivable that one m ght
conclude slavery can exist in the United States as long as the
state has a conpelling interest. The text is clear—slavery is

not al |l owed.
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165 We do not nean to suggest that anything interfering
with a religious organization is totally prohibited. Cener a
laws related to building licensing, taxes, social security, and
the like are normally acceptable. Simlarly, enpl oynent
discrimnation l|laws applying to enployees who are not in
positions that are inportant and closely linked to the religious
mssion of a religious organization also do not rise to the
| evel of control or interference wth the free exercise of
religion.

166 The Wsconsin Constitution, wth its specific and
expansive |anguage, provides nmuch broader protections for
religious liberty than the First Amendnent. MIller, 202 Ws. 2d
at 64. W need not explore the outer boundaries of those
protections here. But it is ~clear that the Wsconsin
Constitution provides at |east the protections contained in the
First Amendnent as outlined earlier in this opinion.

167 Thus, the state may not interfere with the hiring or
firing decisions of religious organizations with a religious
mssion with respect to enployees who are inportant and closely
linked to that m ssion. These enployees are "mnisterial."
Wth respect to these mnisterial enployees, |laws such as the

WFEA constitute an inperm ssible effort to control or interfere
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with the organization's rights of conscience in violation of
Article I, Section 18 of the Wsconsin Constitution.?®
C. Application to Gstlund

168 This case is heavily fact-dependent. As such, our
treatment of the facts is inportant to our disposition of the
case. As discussed above, we defer to facts found by the agency
(in this case, LIRC adopted the ALJ's findings of fact) as |ong
as they are substantially supported by the record. Ws. Stat
§ 227.57(6).

169 However, two caveats are relevant. First, our review
is of the entire record. See Ws. Stat. § 227.57(1). W t hus
consider unrebutted facts in the record so long as they do not
conflict with those found by LIRC Additionally, we wll not
defer to characterizations of facts found by LIRC, particularly
where those characterizations are couched as |egal judgnents.
Here, there are at least tw findings of fact that are
characterizations or |egal judgnents. LIRC finding of fact 16
states that the textbooks were not religious and that, except
for a Christmas unit, "her instruction in social studies was not
primarily religious." However, GOstlund testified that she
incorporated (or attenpted to incorporate) religious exanples

and values into everything she taught. Whet her or not her

2 Eyven if the Suprenme Court were to construe the First
Amendnent in a fashion inconsistent with our application today,
our holding that the Wsconsin Constitution provides an
i ndependent basis for the mnisterial exception's broader
application would clearly remain the standard in Wsconsin.
This is so because the text warrants it.
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teaching of social studies was "primarily religious" is nore a
characterization or legal judgnent than a factual finding to
whi ch we owe deference.

170 LIRC finding of fact 25 simlarly states that
"religious related activities did not constitute her primry
duty." This finding of fact is particularly intriguing in that
it uses the |anguage of the primary duties test. To the extent
finding of fact 25 purports to answer the question before us, we
reject that finding of fact as to its characterization or |ega
judgment. Wiile it may be that the majority of her duties were
teaching "secular" subjects, it does not follow that her
"primary duties" were secular for purposes of determning
whet her the mnisterial exception applies.

171 In our previous analysis, we concluded that the
Wsconsin Constitution provides at | east the protections
guaranteed by the U S. Constitution. Thus, we proceed under the
functional analysis of the mnisterial exception as outlined in
the First Anmendnent discussion above. That is, we look to
whet her Ostlund's position was inportant and closely linked to
the religious mssion of a religious organization. We concl ude
that it was.

172 Qur first inquiry is into the nature and m ssion of
Gstlund's enpl oyer—Coul ee Catholic Schools. The record is
clear that CCS has a religious mssion and substantially
practices it. CCS is an entity commtted to marshalling the
resources and expertise of the Catholic schools in the D ocese
of La Crosse. CCS is an entity of the Catholic Church itself,
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subject to the authority of the Bishop of La Crosse, who hinself
approved certain CCS rules and policies.

73 CCS is commtted to a distinctly Catholic education
aimed at a "Christian concept of life." The preanble to the CCS
Faculty and Staff Handbook explicitly stated that Catholic
school education is an essential part of the Catholic Church's
efforts to live out its mssion "to proclaim the kingdom of
God. " Consistent with this mssion, Catholic elenentary and
secondary schools are called "educational mnistry." CCS is
commtted to an "education rooted in the Gospel of Jesus Christ”
that "celebrates the devel opnent of Gospel faith and identity
t hrough sacranent and service." It ainms to be a worship-filled
educat i onal environment with a faith-centered approach to
| ear ni ng. It is beyond dispute, then, that CCS has a religious
m ssi on.

174 The actual practice of GOstlund's school substantially
affirme that CCS gives life to the words of its mssion.
Teachers made efforts to integrate Catholic values into various

aspects of the curricula.? This included integrating

2 Based on facts such as this, the dissent argues that our
deci sion today sonehow inplicates the constitutionality of the
M | waukee Parental Choice Program ("MPCP'), which this court
upheld in Jackson v. Benson, 218 Ws. 2d 835, 578 N W2d 602
(1998). Dissent, 9Y112. This argunent is mstaken, reflecting a
m sreading of this court's decision in Jackson and a failure to
apply subsequent Suprene Court precedent that has now settled
the matter.
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First, we did not nmake the facts up in this case. The
di ssent is troubled not by our reasoning or even our approach to
the facts, but by the facts thensel ves. | ndeed, the dissent

never challenges the unrebutted evidence from the record that
CCS was aimng to integrate the Catholic faith into the whole
educational process, and Ostlund testified that she nmade efforts
to do this. These are the facts before us and upon which we
nmust base our deci sion.

Second, contrary to the dissent's assertions, the opt-out
provision played only a mnor, inconsequential role in our
opinion in Jackson. As the dissent acknow edges but never
grapples wth, Jackson was decided on the basis of the
Est abl i shnment C ause of the U S. Constitution, and the "benefits
cl ause” and "conpell ed support clause" of Article I, Section 18
of the Wsconsin Constitution (other issues were discussed, but
are not relevant here). See Jackson, 218 Ws. 2d at 875-76.

In its analysis under the First Amendnent's Establishnment
Cl ause, the court in Jackson applied the Lenon test (see supra
136 and n.11). See Jackson, 218 Ws. 2d at 856. The main
guestion in the analysis was whether the program had the primry
effect of advancing or inhibiting religion. Id. at 858-73.
Anal yzing Suprenme Court precedent, we identified the dua
principles of neutrality and indirect aid. [|d. at 860. W thus
stated the rule as foll ows:

[S]tate educational assistance prograns do not have
the primary effect of advancing religion if those
progranms provide public aid to both sectarian and
nonsectarian institutions (1) on the basis of neutral,
secular «criteria that neither favor nor disfavor
religion; and (2) only as a result of nunerous private
choices of the individual parents of school age

chi | dren.
ld. at 869. The analysis was straightforward based on these
criteria. The MPCP was neutral and offered aid to religious
school s only through individual parental choice. 1d. at 872-73.

We further stated that the program did not create excessive
government entanglenment with religion nmerely because the state
woul d have sonme mnimal oversight, auditing, health, and other
such obligations. 1d. at 874.
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It is true that the opt-out provision was nentioned in the

analysis, but this needs to be placed in perspective. The
Est abl i shnent Cl ause analysis in Jackson is contained in 1Y20-52
and pages 853-76 of the official Wsconsin Reports. In 33

paragraphs covering 24 pages of analysis wunder the US.
Constitution, the court nentioned the opt-out provision exactly
one tinme in one sentence. The opt-out clause was a factor, but
merely a negligible one in the court's anal ysis.

Qur analysis of the benefits clause of the Wsconsin
Constitution queried whether the MPCP had the principal or
primary effect of advancing religion. Id. at 878. Enpl oyi ng
the sane anal ysis as under the Establishnment C ause, nanely, the
neutrality and indirect aid principles, we concluded that the
MPCP did not violate the benefits clause of the Wsconsin
Constitution. See id. at 876-82. The opt-out provision which
SO0 preoccupies the dissent, was not nentioned at all in the 10
paragraphs and 7 pages of this analysis in the Wsconsin
Reports.

Finally, the Jackson court determned that the provision
did not violate the conpelled support clause of the Wsconsin
Consti tution. The court did reference the opt-out provision as
relevant to this analysis, but it seens clear that the program
conpels no child to attend or participate in religious classes
or activities unless the parent chooses to send them to that
religious school. See id. at 883.

Even so, the MPCP was not upheld because the court

concluded that religious schools are not really all that
religi ous anyway. There is no evidence that the integration of
religious values into classes and school life was unknown to the

court, or conversely, that the court considered the opt-out
provision sufficient to keep all religious influences away from
participating children.
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t heol ogical and noral principles into each subject, as well as
use of religious exanples and synbols that would not be found in
a public school. Students were taught the Catholic faith in a
daily religion class, and cel ebrated Mass weekly. The students
also prayed at points throughout the day and celebrated
religious holidays. Teachers were required to teach, support,
and exenplify Catholic doctrine and norality, and they were to
hel p foster spiritual growth anong their students.

175 In short, CCS nenber schools are not just public
schools with a few supplenental religious extras. CCS was
explicitly and intentionally faith-centered, and the record
supports that CCS tried to live out its m ssion.

176 The second step in our inquiry is an exam nation of
Gstlund's position itself and the degree to which it 1is
inmportant and closely linked to CCS's mssion. As a first-grade

teacher at St. Patrick's Elenentary School, one of the CCS

Possibly the nost confusing aspect of the dissent's
di scussion on this point is that it conpletely ignores Suprene
Court precedent that has since settled this issue. In Zelmn v.
Si rmons-Harri s, 536 U. S 639 (2002), the Suprene Court
considered the constitutionality of Ceveland s school voucher
pr ogram There is no evidence that Ceveland' s program had a
simlar opt-out provision. Yet, the Supreme Court took the sane
approach as this court did in Jackson, identifying the two
governing principles as neutrality and private choice, and found
that the Ceveland program was neutral and a program of true
private choice, and thus did not violate the Establishnent
Cl ause. Zelman, 536 U S at 662-63. Therefore, even if the
di ssenters are not confortable with a school choice program that
does not conpletely insulate children in religious schools from
religion, the Suprene Court has spoken: There is no
Establ i shment C ause vi ol ati on.
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schools, it is obvious that Ostlund's role was of high
i nportance and closely linked to the mi ssion of the school —the
i ncul cation of a Christ-centered concept of life.

177 The record supports this characterization. Gst |l und
|l ed prayer with her students, incorporated religious exanples
synbols, and stories into other subjects, and hel ped cel ebrate
school -wi de cel ebrations of religious holidays. Significantly,
OGstlund was a catechist for four days per week; that is, she
taught Catholic doctrine and practice to her students. Gst | und
al so took her students to Mass each week, sonetines planning
Bible readings and witing prayers for worship services.
Gstlund was inportant and closely linked to the religious
m ssion of CCS with regard to her first-grade students.

178 OCstlund was required to obtain basic and advanced
certifications in religious instruction. This means she was
required to and did receive ongoing training and instruction on
how to teach the Catholic faith to her students. She further
agreed to nodel and support Catholic teaching. In her job
description, which also served as the tenplate for her
performance evaluation, her first responsibility was to maintain

a "Religious Atnosphere,” which required her to "[p]rovide a

good Christian nodel and exanple," "[e]ncourage spiritual growth
in students,"” and "[p]rovide l|eadership in living and
celebrating life and liturgies.” Gstlund acknow edged her

efforts to incorporate Catholic values and encourage spiritual

growt h t hroughout the day, not just in religion class.
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179 The evidence shows that Ostlund's position as a first-
grade teacher was inportant and closely linked to the
religiously-infused mssion of the school. In particular, her
specific obligations to contribute to worship services and teach
Catholic doctrine to her students point to her significance in
the religious mssion of the school. Gstlund was required to
perform quintessentially religious tasks as a central part of
her job, and her role was an essential part of the Catholic
Church's educational mnistry to its youth.

80 In sum Ostlund was not sinply a public school teacher
with an added obligation to teach religion. She was an
inportant instrunent in a faith-based organization's efforts to
pass on its faith to the next generation. The state and federal
constitutions do not permt the state to interfere wth
enpl oynent decisions regarding teachers, |ike GOstlund, who are
important and closely linked to the religious m ssion of CCS.

81 Qur jurisprudential approach and outcone are not

novel. O her courts have reached simlar results to our hol ding
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t oday. *° O her courts who have considered simlar cases have

reached the opposite result. 3!

% In addition to those discussed in supra YY50-54, see,
e.g., EECC v. Hosanna- Tabor Evangelical Lutheran Church & Sch.,
582 F. Supp. 2d 881 (E.D. Mch. 2008) (holding that the
mnisterial exception applied to a kindergarten teacher who
taught at a Lutheran school offering a "Christ-centered
education” and where she received the title of "conm ssioned
mnister” from the Lutheran Church—M ssouri Synod, even though
she did not need to be Lutheran and the teacher's religious-
oriented tasks took up only about 45 m nutes of her 7 hour day);
Stately v. Indian Cnty. Sch. of MIwaukee, Inc., 351 F. Supp. 2d
858, 868 (E.D. Ws. 2004) (holding that the mnisterial
exception applied to an elementary school teacher because the
school required the teacher to integrate Native Anerican culture
and religion into her classes, she participated in and sonetines
led the school's religious cerenonies and cultural activities,
and she hel ped devel op her students spiritually); Porth v. Ronan
Catholic Diocese of Kalamazoo, 532 N.W2d 195 (Mch. Q. App.
1995) (hol di ng t hat an el enentary school teacher's
discrimnation clains were barred by the First Anendnent, and
even though the balance of her duties was teaching secular
subj ect s, the teacher's overall duties were "inexorably
intertwned wth the primary function of defendants' school,
which is the education of its students consistent with the
Catholic faith").
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182 We address two factual counterargunents. First, the
| ower courts were particularly affected by the fact that OGstlund
was not required to be Catholic (a finding adopted by LIRC and
bi nding upon us if, as it is, substantially supported by the
record). It may seem at first blush, counterintuitive to call
a position "mnisterial" when the person occupying it is not
required to be a nmenber of the faith she is mnistering. But
this ignores the fact that Ostlund was still required to engage
in Catholic worship, nodel Catholic living, and inpart Catholic
t eachi ng. Thus, though it may be that she was not required to
be Catholic (the record is clear, however, that she was a
practicing nenber of the church connected to the school), she
was required to live, enbody, and teach Catholicismin her role

as a teacher consistent with the m ssion of the school.

31 See, e.g., DeMarco v. Holy Cross High Sch., 4 F.3d 166
(2d Gir. 1993) (holding that the mnisterial exception did not
apply to a lay teacher who brought an ADEA action against a
par ochi al school even though the teacher perfornmed sone
religious duties, including leading his students in prayers and
taking them to Mss); Redhead v. Conference of Seventh-day
Adventi st s, 440 F. Supp. 2d 211 (E.D.N. Y. 2006) (holding that
the mnisterial exception did not apply to an elenentary school
teacher who taught primarily secular subjects but also taught
religion for an hour a day and attended religious cerenonies
with students once per year); (Qinan V. Roman Catholic
Archdi ocese of Indianapolis, 42 F. Supp. 2d 849 (S.D. Ind. 1998)
(holding that the mnisterial exception did not apply to a
teacher at a Catholic elenmentary school because teachers at this
school were not required to be Catholic, the vast mjority of
cl asses she taught were secular, and she did not |ead worship
services); EEOC v. Tree of Life Christian Schs., 751 F. Supp.
700 (S.D. Ohio 1990) (holding that the mnisterial exception did
not apply to parochial school teachers and adm nistrators).
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183 Previous courts also pointed to the "secular" teaching
materials as inportant. But as discussed above, Ostlund
testified that she made efforts to integrate Catholicism into
all her subjects. The fact that she used a secular social
studi es book does not nean that the social studies class was
"secul ar." Gstlund clains she used religious exanples and
brought Catholic teaching into all of her subjects.

184 In our holding today, we are not giving a blanket
exception to all religious school teachers. Future cases al ong
these lines will necessarily be very fact-sensitive. But here
the state has no constitutional authority to regulate the hiring
and firing decisions of CCS for this first-grade teaching
posi tion. 3

185 Some also mght argue that religious organizations
should not be accorded deference or special freedons to which
ot her non-rel i gi ous but ot herw se simlarly si tuated

organi zations are not entitled. That may or may not be true as

32 ostlund also argues that even if she is held to be a
mni sterial enployee, LIRC may nonetheless hear the «claim
because CCS does not assert that Ostlund was term nated for
religious reasons. We di sagree. Gstlund m stakenly assunes
that the only constitutional right at stake is non-establishnment
of religion, whereby the state nmust nmake a decision as to the
t heol ogi cal views of a church. This, as we have explained, is
the wong question. Therefore, Ostlund may not pursue her claim
under the WFEA. See Rayburn v. Gen. Conference of Seventh-day
Adventists, 772 F.2d 1164, 1169 (4th Cr. 1985) (holding that
the role of the enployee, not the reason for the enployee's
dism ssal, is the operative question). As the court in Rayburn
stated, "In these sensitive areas, the state may no nore require
a mninmum basis in doctrinal reasoning [for the dism ssal] than
it may supervise doctrinal content.” Id.
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a mtter of policy, but it is not relevant to our analysis
because religious freedom is accorded a special status in both
our state and federal constitutions.

186 The u. S Constitution IS a supermgjoritarian

docunent . %3 See generally, John O MGnnis & Mchael B

Rappaport, Qur Supernmjoritarian Constitution, 80 Tex. L. Rev.

703 (2002). That is, when a supermgjority of citizens believes
that our framework of governnent needs to be changed, or that a
fundanmental right or protection or value is needed, it can be
changed. And this change binds future generations, including
the acts of future |egislatures. As a court, our job is to
interpret and apply the law the people adopt, not to nmake it up
in accord with ours or society's current policy preferences.

187 We recognize that the state has a strong interest in
preventing age discrimnation in society as a whole. Qur
opinion today is a determnation that Ostlund's role is
mnisterial and is therefore an expression of CCSs free
exercise of religion. This, the people of Wsconsin and the
people of the United States have chosen to protect as a
f undanent al constitutional right. The state's attenpted
interference with and control of CCS's hiring decisions is
prohibited not as a matter of policy, but as a matter of

constitutional | aw.

3 The Wsconsin Constitution can be anended either by a
constitutional convention, which has never been used, or by
majority votes in each house of +the legislature in two
consecutive legislatures followed by a mpjority vote of the
el ectorate. Wsconsin Const. art. Xl
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V.  CONCLUSI ON

188 We conclude that both the Free Exercise C ause of the
First Amendnent of the United States Constitution and the
Freedom of Conscience Clauses in Article I, Section 18 of the
W sconsin Constitution preclude enploynent discrimnation clains
under 88 111.31 to 111.395 of the Wsconsin Fair Enploynent Act
for enployees whose positions are inportant and closely |inked
to the religious mssion of a religious organization. In the
case at bar, Ostlund's school was conmmtted to a religious
m ssi on—the inculcation of the Catholic faith and worl dvi ew—
and Ostlund's position was inportant and closely linked to that
m ssi on. Therefore, OGstlund's age discrimnation claim under
the WFEA unconstitutionally inpinges upon her enployer's right
to religious freedom Accordingly, we reverse the court of
appeals decision and remand to the circuit court to dismss
Gstlund's claim

By the Court.—Fhe decision by the court of appeals is
reversed, and the cause is remanded to the circuit court for

further proceedi ngs consistent with this opinion.
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189 N. PATRI CK CROOKS, J. (di ssenting). As a result of
the mpjority opinion, our court 1is reaching the anomalous
conclusion that a first-grade lay schoolteacher at a Catholic

school fits within the narrow "eccl esiastical"?

exception barring
adjudication of her age discrimnation suit against her
enpl oyer. To reach that conclusion, the mgjority inprovidently
alters the primary duties test that Wsconsin courts and a
significant majority of other jurisdictions have applied when
confronted wth the question of whet her to apply the
eccl esiastical exception. | disagree with the mjority's
conclusion that the Free Exercise Clause of the First Amendnent
to the United States Constitution and the freedom of conscience
clauses in Article I, Section 18 of the Wsconsin Constitution
precl ude adjudication of this claim

190 Moreover, while | recognize the majority's analysis
under the First Anmendnent centers on the Free Exercise J ause,
the majority's sweeping |anguage and analysis nonethel ess
jeopardizes this court's long-standing decisions under the

Est abli shnent C ause of the United States Constitution, and the

benefits clause and conpelled support clause in Article 1,

! Courts have used the terms  "nministerial" and
"ecclesiastical" interchangeably to describe the function of
enmpl oynment positions that fall wthin the exception. See, e.g.,
MIller v. Bay View United Methodist Church, Inc., 141 F. Supp.
2d 1174, 1180 (E.D. Ws. 2001); Jocz v. LIRC, 196 Ws. 2d 273,
301, 538 N.W2d 588 (Ct. App. 1995). Al t hough nost courts have
described the exception as the "mnisterial exception," | use
the word "ecclesiastical" (rather than "mnisterial") throughout
this dissent because it is a nore precise termthan mnisterial
and avoids confusion with an exception to imunity in other
cont ext s.
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Section 18 of the Wsconsin Constitution. Specifically, the
majority's conclusion that based on the facts here CCS infuses
its secular subjects with religion effectively extends a free
pass to religious schools to discrimnate against their |ay
enpl oyees; noreover, it undoubtedly threatens this court's

decision in Jackson v. Benson, 218 Ws. 2d 835, 578 N W2d 602

(1998), and, consequently, the <continued viability of the
M | waukee school choice program Accordingly, | dissent.

91 As an initial wmtter, | cannot subscribe to the
majority's view that the primary duties test should be altered
by supplenenting it with its self-styled "functional analysis.”
| ndeed, given that "our job is to interpret and apply the |aw
the people adopt, not to make it up in accord with ours or
society's current policy preferences,” majority op., 9186, an
exam nation of Wsconsin court precedent, and the mjority of
other jurisdictions that wuse that test, counsels for our
continued use of the primary duties test. Wsconsin courts and
a mjority of other jurisdictions have applied the test to
determ ne whet her the ecclesiastical exception should apply to a
lay teacher? at a religious school.

192 As a matter of context, the law, as it stood when this

case nmoved its way up through the admnistrative hearings, the

2 The facts presented here involve a lay teacher. It is
unnecessary in this case to speculate on the question of how the
eccl esiastical exception would apply "if Gstlund had been a nun

instead of a lay teacher.” Majority op., 741 n.16. A nun who
is a teacher may very well have primary duties that would differ
from the primary duties of a lay teacher. In any event, that

gquestion is not before us.
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circuit court, and the court of appeals, was well-established:
The United States Constitution and the Wsconsin Constitution do
not categorically deprive courts of subject matter jurisdiction
to hear and adjudi cate enploynent discrimnation clainms against
religious organizations because doing so "would dangerously
encroach upon the Establishnment Cause's prohibition against
furthering religion by providing a benefit exclusively to a

religious association.” Jocz v. LIRC, 196 Ws. 2d 273, 300, 538

N.W2d 588 (Ct. App. 1995); see also Sacred Heart Sch. Bd. .

LIRC, 157 Ws. 2d 638, 644, 460 N W2d 430 (C. App. 1990).
However, our courts have also recognized that the First
Amendnent and Wsconsin Constitution may preclude investigation
and adjudication of discrimnation conplaints in sone cases
where doing so would inpinge on a religious organization's
ability to choose mnisters to teach and interpret its doctrine
and policy. Jocz, 196 Ws. 2d at 300. The rationale for that
exception reflects an i nt erest in al | owi ng religious
associations the right to choose nmnisters or persons in simlar
positions without interference by state courts or quasi-judicia
agencies interpreting religious canons, doctrines, or policies.
Id. at 300-01.

193 Accordingly, when confronted wth the question of
whet her an enpl oyee of a religious organization fits within the
eccl esiastical exception, our agencies and courts apply the
primary duties test: An enployee fits within the ecclesiastica
exception if "the enployee's primary duties consist of teaching,

spreading the faith, church governance, supervision of a
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religious order, or supervision or participation in religious
ritual or worship . . . ." Jocz, 196 Ws. 2d at 303 (citing
Rayburn v. Gen. Conference of Seventh-Day Adventists, 772 F.2d

1164 (4th Cir. 1985)). As the factors denonstrate, the centra
purpose of this test is to allow a court to distinguish between
i ndi viduals for whom enpl oynent decisions by a religious group
are likely to require a court to interpret matters of religious
faith, doctrine, and governance, and those for whom enpl oynent
decisions are highly unlikely to require a court to investigate

such matters. See Pritzlaff v. Archdiocese of MIwaukee, 194

Ws. 2d 302, 327, 533 N.W2d 780 (1995).
194 Gven that background, ALJ Brown, LIRC, the circuit

court, and the court of appeals all applied that |aw and
ultimately concl uded t hat Gstlund' s position was not
eccl esi astical . ALJ Brown's reasoning, as adopted by LIRC is

particularly cogent in its explanation of why Gstlund s position
properly fell outside the ecclesiastical exception under the

primary duties test:

In practical terns, the idea that, as a teacher, M.
Gstlund should try to infuse religion into her secul ar
subjects, and should strive to create a religious
"atnosphere” in her <class, neant that, while she
performed her primary duty of teaching the typical,
secul ar school curricul um she occasionally nade
references to noral or religious lessons, or to
religious synbols or rituals. This did not nake her
job mnisterial. Not one exanple in case | aw has been
cited for holding that a teacher enployed by a
religious association who taught sonething other than
exclusively religious subjects has a mnisterial
position, preventing adjudication of a conplaint under
an enploynment discrimnation law (other than for
discrimnation on the basis of religion). On the
other hand, a nunmber of court decisions considering

4
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this issue have found that the position was not
mnisterial and/or that there was no unconstitutional
entangl enent with the free exercise clause.

195 O course, that is not to say that the primary duties
test is definitive. As tests designed for agencies and courts
to apply on a case-by-case basis often go, the test speaks in
sone degree of generality. See Jocz, 196 Ws. 2d at 303 ("Wiile
this test is not meant to provide the exclusive definition of
"mnisterial' or '"ecclesiastical' functions, it should provide a
basic framework for review ng agencies or courts to follow when
addressing the prima facie question of whether a position is
entitled to constitutional protection from state
interference."). For exanple, when confronted with the facts
here, it is not patently clear when one of Ostlund' s specific
duties falls within the categories identified in the primry
duties test, and what mekes a particular duty "primry."

196 Thus, our task is to identify how broadly or narrowy
we resolve those questions. To acconplish that, | believe that
the correct approach is nmuch like that taken by the court of
appeal s® in this case: examning the sources of the primry
duties test for a gquiding principle, and supplenenting that
exam nation by considering other jurisdictions' decisions in

which those courts determ ned whether the ecclesiastical

31n an appeal following an adninistrative agency decision,
this court reviews the decision of the agency, in this case,
LI RC. See County of Dane v. LIRC, 2009 W 9, 114, 315
Ws. 2d 295, 759 N.W2d 571. However, this court benefits from
the analyses of the circuit court and the court of appeals.
Seider v. O Connell, 2000 W 76, 927, 236 Ws. 2d 211, 612
N. W 2d 659.
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exception applied in circunmstances simlar to those presented
here.

197 The source of the primary duties test in Wsconsin is
Jocz, 196 Ws. 2d at 301. In that case, the court relied on
McClure v. Salvation Arny, 460 F.2d 553 (5th Gr. 1972), and

Rayburn in adopting the primary duties test. O those two
cases, Rayburn provides an especially helpful analysis of the
constitutional basis for the ecclesiastical exception. In that
case, which involved allegations of discrimnation under Title
VIl of the Cvil Rghts Act by a wonan who was denied an
associate pastor position in the Seventh-day Adventist Church,
the court observed that the primary duties test "necessarily
requires a court to determ ne whether a position is inportant to
the spiritual and pastoral m ssion of the church.” Rayburn, 772
F.2d at 1169. After concluding that the associate pastor
position was of that nature, the court observed that the Free
Exerci se Cl ause properly precl udes adj udi cati on of
"quintessentially religious" matters because those natters
present a danger of adjudicative bodies making an "inroad on

religious liberty" that is "too substantial to be perm ssible.”

| d. However, the <court also enphasized that the state's
interest in enforcing discrimnation laws was one "of the
hi ghest order,"” and that courts could properly adjudicate "the

secul ar enpl oynent decisions of a religious institution,” such
as a lay teacher at a religious school or an editorial secretary

in a sectarian-based publishing house. 1d. (citations omtted).
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198 | derive from Rayburn, as did the court of appeals,
the principle that in cases involving discrimnation clains the
eccl esi astical exception properly overrides enforcenent of those
claims only when the enployee's position is quintessentially
religious. In other words, the ecclesiastical exception is
designed to remain just that—an exception—+reserved for
positions of spiritual |eadership.

199 Moreover, other jurisdictions evaluating whether the
eccl esiastical exception applied to lay teachers at primary or
secondary religious schools alleging enploynment discrimnation

against their enployers have held, consistently wth that
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principle from Rayburn, that those enployees did not fit within
t he eccl esiastical exception.?

100 Significantly, Guinan v. Roman Catholic Archdi ocese of

| ndi anapolis, 42 F. Supp. 2d 849 (S.D. Ind. 1998), offers nearly

i dentical duties—and, if anything, even nore directly religious
duti es—than the instant case does, yet that court concluded

that the ecclesiastical exception did not apply. That case

4 Although not all of those courts expressly applied the
primary duties test, those cases are relevant to this court's
anal ysi s. For exanple, several courts, in addressing whether
the exception applies to lay teachers, |ooked to Rayburn wv.
Ceneral Conference of Seventh-Day Adventists, 772 F.2d 1164 (4th
Cr. 1985), for guidance on defining the scope of the exception
but did not expressly apply the primary duties test. See, e.g.
Dol e v. Shenandoah Baptist Church, 899 F.2d 1389 (4th G r. 1990)
(no ecclesiastical exception for elementary and high school
teachers in Baptist school system who teach Bible study and
integrate biblical material into secular subjects, but who did
not perform sacerdotal functions, serve as church governors, or
belong to a clearly delineated religious order); EEOC v. Frenont
Christian Sch., 781 F.2d 1362 (9th G r. 1986) (no ecclesiastica
exception for elementary and high school teachers required to
foll ow specific tenets of faith); EEOCC v. Tree of Life Christian
Sch., 751 F. Supp. 700 (S.D. Chio 1990) (no ecclesiastical
exception for primary through secondary school teachers, even
t hough they view their primary responsibility to be inculcating
the students with Christianity). Nonet hel ess, those deci sions
are consistent with the underlying principle in Rayburn and with
the reasoning by other courts that have expressly applied the
primary duties test to a lay teacher at a religious primary or
secondary school . See, e.g., Redhead v. Conference of Seventh-
Day Adventists, 440 F. Supp. 2d 211 (E.D. NY. 2006) (no
exception applies where Seventh-day Adventist school's |[ay
teacher had generally secular duties except for one daily hour
of Bible instruction and attendance at a religious cerenony once
a year); @Gllo v. Salesian Soc'y, Inc., 676 A 2d 580 (N.J.
Super. C. App. Div. 1996) (no exception applies to a secondary
English and history teacher who was required to exenplify
Christian principles in her teaching and to begin class with a
prayer, and who taught at a school with a religious philosophy
and purpose).




No. 2007AP496. npc

involved a fifth-grade Catholic school teacher, Quinan, who
taught religion class and secular courses, was a "Catechist,"”
identified one of her principal duties to be "an exanple of
Christianity" and an "evangelist"” to her students, and organized
one Mass per nonth. The court concluded that because the vast
majority of her duties were teaching secul ar courses and because
the school did not require its instructors to be Catholic,
GQuinan did not fit within the ecclesiastical exception. 1d. at
853.

101 That court went on to enphasize, "Mreover, the
application of the mnisterial exception to non-mnisters has
been reserved generally for those positions that are, at the
very |east, close to being exclusively religious based, such as

a chaplain or pastor's assistant.” Id. (citing Scharon v. St

Luke's Episcopal Presbyterian Hosps., 929 F.2d 360 (8th Cr

1991), and Rayburn, 772 F.2d at 1164).

1102 From the cases discussed, | cull, as did the court of
appeal s, several persuasive points: First, those cases reject
the proposition that the primary duties test may be satisfied in
favor of the enployer school sinply because that school has a

religious mssion. See, e.g., Dole v. Shenandoah Bapti st

Church, 899 F.2d 1389, 1392, 1396 (4th Cr. 1990); EEOCC v. Tree

of Life Christian Sch., 751 F. Supp. 700, 706 (S.D. Chio 1990).

Second, those cases also reject, as a determnative factor, a
stated duty by teachers to serve as a nodel of particular

religious values. See, e.g., @inan, 42 F. Supp. 2d at 852 n.6;

Gllo v. Salesian Soc'y, Inc., 676 A 2d 580, 588 (N.J. Super.
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Ct. App. Div. 1996). | ndeed, neither of those factors would
appear to di stingui sh bet ween eccl esi asti cal and non-
eccl esiastical positions; those conclusions are consistent wth
Rayburn and offer assistance to the anal ysis here.

103 In contrast, the nmajority cannot identify one opinion
i npl enenting the primary duties test as devel oped under Rayburn,
and as applied by Wsconsin courts and a mmjority of other
courts, that concludes that the ecclesiastical exception applies
in a lay teacher/religious school context.?® That is not
sur pri si ng. As the principles stated in Rayburn show, courts
have recogni zed that the point of the primary duties test is to

di stinguish between enployees of churches or religious

®> Stately v. Indian Comunity School of M| waukee, Inc., 351
F. Supp. 2d 858 (E.D. Ws. 2004), which is the only published
case that appears to go the other way under the primary duties
test, is of limted utility. In that case, the school in
guestion taught Native American culture and practices to Native
American children; it is not clear fromthat case the degree to
whi ch that school or the teacher taught secular subjects or was
required to inculcate Native American culture and practices into
t hose subjects.

Furthernore, one can easily distinguish the other published
cases that the mmjority invokes for support for the case at
hand. See, e.g., EEOC v. Hosanna-Tabor Evangelical Lutheran
Church & Sch., 582 F. Supp. 2d 881 (E.D. Mch. 2008)
(eccl esi asti cal exception applied to a teacher designated
"conm ssioned mnister,” as opposed to its non-titled |Ilay
t eachers); Pardue v. Cr. City Consortium Sch. of the

Archdi ocese  of Wash. , I nc., 875 A 2d 669 (D.C 2005)
(determining that exception applied to elementary Catholic
school principal). Cf. Porth v. Roman Catholic Diocese of

Kal amazoo, 532 N.W2d 195 (Mch. C. App. 1995) (refusing to
allow state religious discrimnation laws to apply to parochia
school s). But see Wishuhn v. Catholic Diocese of Lansing, 756
N.W2d 483 (Mch. . App. 2008) (concluding that Porth is not
controlling of question of whether ecclesiastical exception
exi sts in M chigan).

10
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organi zations for whom enploynent decisions are likely to
i nvol ve eccl esi asti cal deci si ons or matters of church
governance, faith, and doctrine, and those other enployees for
whom such enpl oynent decisions are unlikely to inplicate such
matters. In other words, the ecclesiastical exception is
intended to apply narrowy in situations where lay teachers
assert clains alleging enploynent discrimnation by a religious
school enpl oyer.

1104 Hence, given the facts in this case, | conclude, as
did ALJ Brown, LIRC, the circuit court, and the court of
appeals, that Ostlund does not fit wthin the ecclesiastical
exception. As an initial matter, the focus of the primry
duties test is, as its nanme indicates, the enployee' s duties,
not the religious mssion of the group, the school, or its
teachers. To conclude otherwi se would inperm ssibly broaden the
eccl esiastical exception, given that all sectarian schools are
likely to identify a religious purpose that is integral to the
particular religion s mssion.

105 In addition, | conclude, as did the court of appeals,
that Ostlund's duty to nodel and support Catholic values is not
a distinguishing factor to be included within the prinmary duties
test. Again, undoubtedly all sectarian schools ask nmany, if not
all, of their enployees to serve as nodels of particular val ues.
That factor does not operate to distinguish between enployees
whose positions fit wthin the ecclesiastical exception and

t hose whose positions do not.

11
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1106 Further, | am not persuaded that the facts here
present a situation where the secul ar subjects taught by Ostlund
are so infused with religious doctrine that that instruction can
be characterized as teaching the faith in each secular subject.
CCS uses non-religious textbooks for its secular classes; the
isolated instances in which religious inages and concepts
crossed over into secular subjects—the "Christmas around the
world" wunit in social studies, the wuse of connect-the-dots
religious images in math class, and the reading exercise using
imges from the Garden of Eden—eannot logically be said to
"infuse" the first-graders' secular education wth religious
doctrine. Furthernore, | conclude, as did the court of appeals,
that evaluations of Ostlund's job perfornmance generally refer
not to specific Catholic doctrine, but to noral qualities and
val ues (such as honesty, fairness, and following rules) that are

not exclusive to Catholicism

1107 Moreover, in light of the above conclusions, | reach a
different result than the nmjority reaches when | apply the
primary duties test to the undisputed facts here. Al t hough

Gstlund had religious duties as part of her job, those duties

cannot be considered "primary," which | wuse in both the
guantitative and qualitative sense. The religion class,
prayers, and participation in and planning of liturgies did not

come close to making up a mgjor portion of GCstlund s work day,
nor was inculcating <children wth Catholic doctrine and
practices a central focus of her job description or evaluation

Further, CCS did not require its teachers to be Catholic. W

12
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are aware, however, that Ostlund and other elenentary school
teachers were required to conplete in-service religious
trai ni ng. | conclude, as did the court of appeals, that such
information certainly is not enough to lead nme to the concl usion
that Ostlund's religious duties were her primary duties.®

1108 Finally, the conclusion that Ostlund s circunstances
do not satisfy the ecclesiastical exception is consistent with
the underlying principle that the exception should be applied to
quintessentially religious positions for which enploynent
decisions are likely to inplicate matters of religious canons,
doctri nes, or policies. In short, enpl oynent  deci si ons
involving Ostlund's position are unlikely to inplicate matters
of Catholic governance, faith, or doctrine. Thus, neither the
First Amendment of the United States Constitution nor Article I,
Section 18 of the Wsconsin Constitution operate, in this
situation, to bar adjudication of Ostlund's discrimnation
claim Hence, LIRC did not err in concluding as nuch.

1109 Indeed, the najority and | appear to agree that a fair
application of the primary duties test, as our courts and a

majority of others have applied it, yields only one sensible

® The court of appeals, in an effort to increase the utility
of the primary duties test, adopted the school's "hiring
criteria® as an additional factor to supplenent the primary
duties test, based on Starkman v. Evans, 198 F.3d 173, 176-77

(5th Cr. 1999). Because our review is limted to LIRCSs
decision, we need not decide whether evidence of such hiring
criteria supplenents the primary duties test. Mor eover

evidence of an enployer's hiring criteria or the individual's
j ob description seemngly would be relevant to an anal ysis under
the primary duties test as indicative of what the parties
considered to be the primary duti es.

13
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result: that Ostlund's position is not "ecclesiastical." Yet
rather than accept that result, the majority opts to gild the
primary duties test with a functional analysis that produces a
significantly broader approach, see mmjority op., 9147, and to
apply the facts selectively to that approach. | disagree with
the majority's view for three primary reasons.

1110 First, the mgjority, in advocating for its so-called
functional analysis, fails to identify—aor can | point to—a
principle in Wsconsin law justifying its adoption as an
addendum that significantly alters the primary duties test.’
More specifically, it fails to explain persuasively why this

court should toss out the analysis that Wsconsin courts and a

" The mmjority appears to support its reasoning in great
part with the freedom of conscience clauses in Article 1,
Section 18 of the Wsconsin Constitution and those clauses' use

of the "strongest possible” I|anguage to ensure autonony for
religious groups and individuals. Majority op., 959. However,
it is worth noting that Article I, Section 18 uses identically

strong | anguage ("nor shall any person be conpelled to attend

erect, or support a place of worship, or to nmaintain any
mnistry, wthout consent; nor shall . . . any preference be
given by law to any religious establishnents or nodes of
wor shi p; nor shall any noney be drawn from the treasury for the
benefit of religious societies . . . ") in describing its
prohi bi ti ons agai nst state advancenent of religion.

14
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majority of other courts have been applying® and replace it with
an approach that has little or no support from other
jurisdictions and that appears to be nerely a matter of
preference for the majority. The majority furthernore uses its
new test to reach a result that is an utter anomaly conpared
with the results reached by nearly every other court that has
confronted a simlar issue. Here, the nmmjority extends the
eccl esiastical exception, which has traditionally been reserved
for ordained clergy and mnisters, to a first-grade l|lay teacher
at a Catholic school.

111 Second, what is of great concern is that the
majority's over br oad and sweepi ng | anguage i nplicates
significantly far-reaching consequences beyond sinply calling

Gstlund "ecclesiastical”™ for purposes of applying the exception.

8 The majority appears to conflate the concept of de novo
review of the application of constitutional principles to a
given set of facts with the concept of overruling precedent.
Majority op., 9147 n.22. Jocz is a decision of the court of
appeals, in which the court adopted the primary duties test. In
Cook v. Cook, we stated, "[Ws. Stat. 8§ 752.41(2)] provides that
officially published opinions of the court of appeals shall have
statew de precedential effect. Thus, the principle of stare
decisis is applicable to the decisions of the court of appeals.”
Cook v. Cook, 208 Ws. 2d 166, 186, 560 N W2d 246 (1997)
(citing Ws. Stat. 8§ 752.41(2) (1995-96)). Therefore, while we
of course review de novo the application of constitutiona
principles to the facts of this case, that concept in no way
authorizes wholesale disregard of the principle of stare
decisis. In other words, though we, in essence, "start over" in
the analysis of the application of the law to this case, we do
not "start over" with respect to determ ning whether the primary
duties test is the right test wunless we are prepared to
undertake a full explanation of the reasons we are disregarding
pr ecedent . O herwise, it is entirely appropriate to follow the
approach in Jocz.

15
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As an initial matter, | cannot take confort in the majority's
assurances that its proposed analysis wll be very fact-
sensitive, majority op., 1Y48-49, and that its holding is "not
giving a blanket exception to all religious school teachers,™
id., 184. CCS's mssion is not unique anong Catholic schools,

and Ostlund's duties are not wunique anong lay Catholic

school teachers. If this case is to serve as an exanple of how a
Catholic school infuses Catholic doctrine into every secular
subject taught there, | fail to see how any lay Catholic
schoolteacher wll fall outside of this broad "exception”

devi sed by the majority.

112 Third, and of greatest concern, as noted previously,
while | recognize the nmgjority's analysis under the First
Amendnent centers on the Free Exercise Cause, the mpjority's
sweepi ng |anguage and analysis nonetheless jeopardizes this
court's long-standing decisions under the Establishnment d ause
of the United States Constitution, and under Article |, Section
18 of the Wsconsin Constitution. Specifically, thanks to the

majority's opinion, the <continued viability of Jackson v.

Benson, which upheld the M Iwaukee school choice program is in
grave danger.

113 In Jackson v. Benson, the central issue before our

court was the constitutionality, under the Establishnent C ause
of the United States Constitution and Article |, Section 18 of
the Wsconsin Constitution, of the amended M |waukee Parenta
Choice Program (amended MPCP), a school choice program that

enables <children in Jlowincone famlies to attend private

16
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school s through a voucher system The participating schools in
that program include both nonsectarian and sectarian schools.
Significantly, the program also includes an "opt-out” provision
that prohibits private schools from requiring children to
participate in religious activities if their parents or
guardi ans wish their children to be exenpt from such activities.
Jackson, 218 Ws. 2d at 849. The program also requires

participating private schools to conply with nondiscrimnation

| aws. Id. at 846-47. We ultimately concluded that the anended

MPCP did not run afoul of either the Establishnment C ause or
Article I, Section 18. 1d. at 875-76, 883-84.

1114 Those features of the M| waukee school choice program
were not remarkably different from those in a Ceveland school

voucher program in Zelman v. Simons-Harris, 536 U S. 639

(2002). Not ably, conpliance wth nondiscrimnation |aws was
also a requirement of the school choice program upheld by the
United States Suprene Court in that case. The nmgjority
correctly states that in Zelman, the Court "found that the
Cl evel and [school voucher] program was neutral and a program of
true private choice, and thus did not violate the Establishnment
Cl ause. " Majority op., 174 n.29. However, the nmajority omts
the fact that the United States Suprene Court expressly noted in
that case that participating private schools were required by
statute to conply with nondiscrimnation |laws. Zelman, 536 U. S.
639, 645 (citing to Chio Rev. Code Ann. § 3313.976). In
contrast, under the mmjority's overly broad interpretation of

the ecclesiastical exception here, a participating private

17
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school may, in fact, disregard such nondiscrimnation laws wth
impunity where lay teachers are concerned because no claim of
di scri m nati on—whet her based on race, religion, et hnic
background, or other forbidden grounds of discrimnation—ean be
pur sued.

1115 | believe that the nmgjority opinion, by its holdings,

underm nes our court's conclusions in Jackson v. Benson in

mul tiple respects. First, as to our conclusion that the anmended
MPCP did not violate the Establishnent Cause, the nmgjority

opi nion here cannot be squared with our analyses in Jackson v.

Benson under (a) the second prong of the Lenpbn test, under which
we assessed whether the school choice program had a prinmary
effect of advancing religion, and (b) the third prong of the
Lenon test, under which we assessed whether the school choice
program woul d result in excessive governnent entangl enent. See

Lenon v. Kurtzman, 403 U. S. 602, 612-613 (1971). Second, as to

our conclusion in Jackson v. Benson that the anended MPCP did

not violate Article I, Section 18 of the Wsconsin Constitution
the majority opinion |Iikew se runs counter to our anal yses under
both (a) the benefits clause and (b) the conpelled support
cl ause of that constitutional provision. Below, | revisit all

four of those portions of our analysis in Jackson v. Benson and

explain in detail why | believe the mjority opinion here

under m nes those concl usi ons.

18
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116 As an initial matter, as to our Establishnment d ause®

analysis in Jackson v. Benson, we applied the test first

established in Lenon. In the context of a public benefit such

as a school voucher program that benefit does not run afoul of
the Establishment Cause if (1) it has a secular |egislative
purpose; (2) its principal or primary effect neither advances
nor inhibits religion; and (3) it does not create excessive
ent angl enment between governnment and religion. Jackson, 218
Ws. 2d at 856 (citing Lenon, 403 U.S. at 612-13). CQur analysis

in Jackson v. Benson under the second prong of that test—

whet her the benefit in question has a principal or primry
effect of neither advancing nor inhibiting religi on—eannot be
squared with the majority opinion here.

117 In assessing the constitutionality of the amended MPCP

under the second prong of the Lenon test, we first explained

that benefits under the anended MPCP needed to be "determ ned by

"neutral, secular <criteria that neither favor nor disfavor

religion,” and aid 'is nade available to both religious and

secul ar beneficiaries on a nondiscrimnatory basis. Jackson

218 Ws. 2d at 869 (quoting Agostini v. Felton, 521 U S. 203

(1997)). We observed that the criteria for selecting schools
eligible to participate in the program were established on a
religion-neutral basis—that is, both sectarian and nonsectari an
schools could participate in the program However, we also

enphasi zed that the "opt-out" provision, preventing religious

® The Establishment Clause to the First Amendment of the
United States Constitution provides that "Congress shall nmake no
| aw respecting an establishnment of religion . "

19
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private schools from requiring students to participate in any
religious activity provided at the school, was a significant
factor in finding the anmended MPCP did not have a primary effect
of advancing religion. Jackson, 218 Ws. 2d at 869-70. W
further concluded that, because of those features in the
program the anmended MPCP "provides a neutral benefit to
beneficiaries selected on religious-neutral criteria" and
"neither leads to religious indoctrination, nor <creates [a]
financial incentive for students to wundertake a sectarian
education.” 1d. at 871 (quotation marks and citations omtted

brackets in Jackson v. Benson).

1118 Yet, the mgjority in the instant case reaches its
conclusion by conflating selected evidence that, taken together,
creates the false inpression that the teaching of secular
subjects at CCS is infused with religion. For exanple, the

majority particularly enphasizes the school's stated m ssion,

which, as | observed earlier, see supra, 9102, does not
differentiate at al | bet ween eccl esi asti cal and non-
ecclesiastical positions at the school. See, e.g., mjority

op., 15 ("The Catholic school is considered a 'mnistry' of the
Catholic Church. . . . [ T]he Catholic Church considers 'the

foundation of the whole educational enterprise in a Catholic

school' to be Jesus Christ. The Catholic school ains at a

Christian concept of |life centered on Jesus Christ.""); id., 973

(citing CCSs mssion to provide a distinctly Catholic
education ained at a 'Christian concept of life'"); id. ("[CCS]

ainrs to be a worship-filled educational environment with a

20
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faith-centered approach to learning."). Likewise, the majority
puts great weight on CCS's view that teachers should attenpt to
incorporate religious material into teaching secular subjects.
See id., 974 ("Teachers made efforts to integrate Catholic
values into various aspects of the curricula,” including the
integration of "theological and noral principles into each
subject, as well as the use of religious exanples and synbols
that would not be found in a public school.").

1119 The mgjority then overgeneralizes the evidence of the
school's actual practices, see id., 977, to support its
statenents that CCS infuses the teaching of its subjects wth
religious doctrine where the actual evidence of faith-based
instruction and activity is unremarkable for a Catholic or any

other religious primary or secondary school. See, e.g., id.

197, 9 (evidence of incorporated religious exanples and synbols
and values into lessons included a unit on Christmas
celebrations around the world in social studies, a reading
exercise using objects in the Garden of Eden, and a math
exerci se connecting dots to form "religious inmages"); id. 16, 8
(OCstlund led students in prayer before school and after |unch);
id., 710 (Ostlund taught 30 mnutes of religion three days a
week and participated in school-wi de recognition of several
Catholic holidays); id., 112 (the classroom had a prayer corner,
cruci fix, and other seasonal religious objects). Those
instances of religious activity fuel the mmjority's conclusion

that "it is obvious that Gstlund's role was of high inportance
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and closely linked to the mssion of the school —the incul cation
of a Christ-centered concept of life." 1d., 176.

1120 Put bluntly, the mpjority's conclusions here are based
on facts that do not distinguish CCS' s practices and Ostlund's
duties from those of any other Catholic school or schoolteacher
in Wsconsin, or, for that mtter, from any other religious
school and its approach toward education. If the majority is
correct in its conclusions, | fail to see howit can continue to
be namintained that benefits flowing from the M I waukee school
choice program do not have the primary effect of advancing
religion. |If indeed a Catholic school infuses religion into al
of its subjects, including courses thought to be secular, as the
majority clainms, how can the jurisprudential reasoning of

Jackson v. Benson survive the majority's holding in this case?

121 Further, we concluded in Jackson v. Benson that the

anended MPCP does not create excessive entangl enent between the
state and religion under the third prong of the Lenbn test. See
Lenon, 403 U. S at 613. Al though that program requires
participating schools to be subject to sone state oversight,
including the requirenent that "[p]articipating private schools

are subject to . . . applicable nondiscrimnation, health, and

safety obligations,” Jackson, 218 Ws. 2d at 874 (enphasis
added), we concluded that standard oversight activities, such as

the requirenent to conply with nondiscrimnation |aws, do not

Create excessi ve ent angl enent . Quot i ng Her nandez V.

Comm ssi oner, 490 U.S. 680, 696-97 (1989), we observed:

[Rloutine regulatory interaction which involves no
inquiries into religious doctrine, no delegation of

22



No. 2007AP496. npc

state power to a religious body, and no detailed
monitoring and close admnistrative contact between
secular and religious bodies, does not of itself
vi ol ate the nonent angl ement conmand.

Jackson, 218 Ws. 2d at 875.

122 Again, if it 1is unconstitutional for a court to
adjudicate a claimfor discrimnation by a |lay teacher against a
Catholic school, as the majority holds here, surely the amended
MPCP' s provision requiring participating schools to conply with
nondi scrim nation | aws nust then al so be unconstitutional.

1123 Li kew se, the mpjority's decision endangers our

holding in Jackson v. Benson under the benefits clause in

Article 1, Section 18 of the Wsconsin Constitution. That
clause, which is the Wsconsin equivalent of the federa

Est abl i shnent C ause, provides: nor shall any noney be drawn
from the treasury for the benefit of religious societies, or

religious or theological semnaries.”" See Jackson, 218 Ws. 2d

at 876 n.20. Qur inquiry under the benefits clause is identical
to our analysis under the second prong of the Lenobn test. See
id. at 878 (the ultimate question under the benefits clause is
"whether [a benefit's] primary effect advances religion”
(citation omtted)). Additionally, our courts have treated that

cl ause as such. Conpare State ex rel. Warren v. Nusbaum 64

Ws. 2d 314, 325, 219 NW2d 577 (1974) (Nusbaum [1) (no

violation of benefits clause where a state program subsidized
speci al -needs children's attendance at sectarian private schools
where the program chose students through a neutral process and
the legislature went to "great lengths" to ensure "that the

inculcation of religious tenets [did] not take place"), wth
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State ex rel. Wiss v. Dist. Bd., 76 Ws. 177, 44 N W 967

(1890) (public funds nmay not be used to fund a school that
requires students to read fromthe Bible).

124 Thus, just as with the above anal ysis under the second
prong of the Lenon test, the majority's characterization of
facts that religion is <central to every part of CCSs
curriculum see, e.g., majority op., 915, 72, 73, 75-77, and, by
extension, any other Catholic or otherwise religious school,

| i kewi se jeopardizes our holding in Jackson v. Benson that the

anended MPCP does not violate the benefits clause in Article 1,
Section 18.
1125 Finally, the mgjority's conclusion inplicates our

hol ding in Jackson v. Benson under the conpelled support clause

in Article |, Section 18 of the Wsconsin Constitution. That

cl ause provides: "nor shall any person be conpelled to attend,

erect or support any place of worship." I n uphol ding school

choice, it was very significant to our court that the program
prohibited "a sectarian private school from requiring students
attending wunder the program to participate in religious
activities offered at such school." Jackson, 218 Ws. 2d at

883. Hence, a query: If secular subjects at CCS are so infused
with religion (see majority op., 115, 72, 73, 75-77), how does a
student whose parents wsh to exenpt him or her from
participation in religious activities escape inculcation? The
answer to such a question, if the position of the majority is

foll owed here, clearly jeopardizes our analysis of the

constitutionality of the M I waukee school choice program under
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the conpell ed support clause. | disagree with the mpjority, see
majority op., 974 n.29, that the opt-out provision was not

i mportant to our holding in Jackson v. Benson.

126 In conclusion, | disagree with the majority's view
that the primary duties test needs to be altered with its self-
styled "functional analysis."” The primary duties test is the
test that Wsconsin courts and nost other courts in the country
have been applying. To the extent courts have applied that test
to lay teachers at religious schools, the results have been
consistent: The ecclesiastical exception is not intended to be
applied to such individuals. That result is consistent with the
underlying rationale for the ecclesiastical exception and in no
way inplicates state interference with natters of religious
polity or doctrine. Additionally, the mpjority fails to
identify a conpelling reason to change how Wsconsin courts have
approached such cases. Finally, the majority's conclusion that,
based on the facts here, CCS infuses its secular subjects wth
religion effectively extends a free pass to religious schools to
violate nondiscrimnation laws wth regard to their lay
enpl oyees; noreover, it undoubtedly threatens this «court's

decision in Jackson v. Benson and, consequently, the continued

viability of the MIwaukee school choice program

1127 For those reasons, | respectfully dissent.

1128 | am authorized to state that Chief Justice SH RLEY S.
ABRAHANMSON and Justice ANN WALSH BRADLEY join this dissent.
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