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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed and 

remanded. 

 

¶1 MI CHAEL J.  GABLEMAN,  J.   Wendy Ost l und ( " Ost l und" )  

br ought  a c l ai m al l egi ng t hat  she was t er mi nat ed f r om her  f i r st -

gr ade t eachi ng posi t i on at  a Cat hol i c school  on t he basi s of  her  

age i n v i ol at i on of  t he Wi sconsi n Fai r  Empl oyment  Act  ( " WFEA" ) .   

The school  r esponded t hat  her  posi t i on was " mi ni st er i al , "  

mai nt ai ni ng t her ef or e,  t hat  her  sui t  was bar r ed by t he Fi r st  

Amendment  of  t he Uni t ed St at es Const i t ut i on.   The La Cr osse 

Count y Ci r cui t  Cour t ,  Dal e T.  Pasel l ,  Judge,  det er mi ned t hat  her  
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posi t i on was not  mi ni st er i al .   I n a publ i shed deci s i on, 1 t he 

cour t  of  appeal s af f i r med t he j udgment  of  t he c i r cui t  cour t .  

¶2 The quest i on bef or e us i s whet her  Ost l und' s age 

di scr i mi nat i on c l ai m under  t he WFEA i s pr ecl uded by t he Fi r st  

Amendment  and/ or  t he Fr eedom of  Consci ence Cl auses i n Ar t i c l e I ,  

Sect i on 18 of  t he Wi sconsi n Const i t ut i on.  

¶3 We concl ude t hat  bot h t he Fr ee Exer ci se Cl ause of  t he 

Fi r st  Amendment  of  t he Uni t ed St at es Const i t ut i on and t he 

Fr eedom of  Consci ence Cl auses i n Ar t i c l e I ,  Sect i on 18 of  t he 

Wi sconsi n Const i t ut i on pr ecl ude empl oyment  di scr i mi nat i on c l ai ms 

under  §§ 111. 31 t o 111. 395 of  t he Wi sconsi n Fai r  Empl oyment  Act  

f or  empl oyees whose posi t i ons ar e i mpor t ant  and cl osel y l i nked 

t o t he r el i gi ous mi ssi on of  a r el i gi ous or gani zat i on.   I n t he 

case at  bar ,  Ost l und' s school  was commi t t ed t o a r el i gi ous 

mi ssi on——t he i ncul cat i on of  t he Cat hol i c f ai t h and wor l dvi ew——

and Ost l und' s posi t i on was i mpor t ant  and cl osel y  l i nked t o t hat  

mi ssi on.   Ther ef or e,  Ost l und' s age di scr i mi nat i on c l ai m under  

t he WFEA unconst i t ut i onal l y i mpi nges upon her  empl oyer ' s r i ght  

t o r el i gi ous f r eedom.   Accor di ngl y,  we r ever se t he cour t  of  

appeal s '  deci s i on and r emand t o t he c i r cui t  cour t  t o di smi ss 

Ost l und' s c l ai m.  

I .  FACTS 

¶4 Wendy Ost l und began wor ki ng as a f i r st - gr ade t eacher  

at  St .  Pat r i ck ' s El ement ar y School ,  a Cat hol i c school  l ocat ed i n 

                                                 
1 Coul ee Cat hol i c  Schs.  v.  Labor  & I ndus.  Revi ew Comm' n,  

Dep' t  of  Wor kf or ce Dev. ,  2008 WI  App 68,  312 Wi s.  2d 331,  752 
N. W. 2d 341.  
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Onal aska,  Wi sconsi n,  i n 1974.   St .  Pat r i ck ' s i s a member  school  

of  Coul ee Cat hol i c School s ( " CCS" ) ,  whi ch i s  a cooper at i ve 

ef f or t  bet ween ar ea Cat hol i c school s t o shar e r esour ces,  

st r eaml i ne admi ni st r at i on,  and uni f y cur r i cul um.   CCS i s owned,  

oper at ed,  and subj ect  t o t he aut hor i t y of  t he Di ocese of  La 

Cr osse,  Wi sconsi n,  and i s t her ef or e an ent i t y of  t he Cat hol i c 

Chur ch.   I n 2003,  CCS consi st ed of  one hi gh school ,  one mi ddl e 

school ,  f i ve pr i mar y/ el ement ar y school s,  and one ear l y chi l dhood 

cent er .  

¶5 The Cat hol i c school  i s  consi der ed a " mi ni st r y"  of  t he 

Cat hol i c Chur ch.   Accor di ng t o document s submi t t ed i n t he cour se 

of  t hi s l i t i gat i on,  t he Cat hol i c Chur ch consi der s " t he 

f oundat i on of  t he whol e educat i onal  ent er pr i se i n a Cat hol i c  

school "  t o be Jesus Chr i st .   The Cat hol i c school  ai ms at  " a 

Chr i st i an concept  of  l i f e cent er ed on Jesus Chr i st . "   Teacher s 

ar e bel i eved t o be essent i al  t o t hi s mi ni st r y.   As Ar chbi shop 

Emer i t us of  St .  Loui s,  Raymond L.  Bur ke,  t he Bi shop of  La Cr osse 

at  t he t i me of  Ost l und' s t er mi nat i on,  t est i f i ed i n hi s  

deposi t i on:  

[ I ] t ' s  t he t eacher s who make t he Cat hol i c school  
happen.   I n ot her  wor ds,  t he st udent s f i r st  l ear n t he 
i nt egr at i on of  f ai t h and cul t ur e,  t he i nt egr at i on of  
f ai t h and l ear ni ng t he pr act i ce of  t hei r  f ai t h f r om 
t hei r  act i ve l ear ni ng f r om t he wi t ness t hat  t hei r  
t eacher s gi ve.   And t o t each a Cat hol i c spi r i t ,  a 
Chr i st i an spi r i t  i n a whol e school ,  t he t eacher s have 
t o r ef l ect  t hi s,  f i r st  of  al l ,  i n t hei r  own l i ves.  

¶6 Dur i ng her  t enur e wi t h CCS,  Ost l und' s t ypi cal  school  

day woul d r un f r om appr oxi mat el y 7: 30 a. m.  unt i l  3: 30 p. m.   
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Bef or e st udent s ar r i ved,  Ost l und woul d f i ni sh pr epar at i ons f or  

t he day,  i ncl udi ng f i nal i z i ng her  l esson pl ans.   Af t er  st udent s 

ar r i ved,  Ost l und began t he day wi t h pr ayer  and t he Pl edge of  

Al l egi ance.  

¶7 The f i r st  subj ect  of  t he day was r eadi ng.   Af t er  

r eadi ng,  st udent s had r ecess,  f ol l owed by ei t her  comput er  

i nst r uct i on or  ar t  c l ass.   Bot h of  t hese wer e t aught  by anot her  

t eacher .   Ost l und woul d t hen t each sci ence and soci al  st udi es on 

al t er nat i ng days.   Her  soci al  st udi es i nst r uct i on cont ai ned a 

Chr i st mas uni t  dur i ng whi ch Ost l und had t he st udent s make a 

bookl et  t hat  di scussed ways ot her  count r i es cel ebr at e Chr i st mas.  

¶8 Af t er  t hi s,  st udent s had l unch,  f ol l owed by r ecess.   

Ost l und di d not  super vi se l unch,  but  di d somet i mes go out  t o t he 

pl aygr ound wi t h t he st udent s.   Fol l owi ng l unch,  Ost l und agai n 

l ed t he st udent s i n pr ayer .   The af t er noon schedul e consi st ed of  

mat h and handwr i t i ng.   The st udent s t hen went  t o physi cal  

educat i on or  musi c c l ass,  whi ch wer e t aught  by anot her  t eacher .  

¶9 Dur i ng t hi s mor e t r adi t i onal  academi c cur r i cul um,  

Ost l und made ef f or t s t o i ncor por at e r el i gi ous exampl es,  symbol s,  

and val ues i nt o t he l essons.   For  exampl e,  i n a r eadi ng exer ci se 

i nvol v i ng wor d r ecogni t i on t hat  r equi r ed st udent s t o mat ch 

col or s wi t h cor r espondi ng number s on a wor ksheet ,  t he col or s 

cor r esponded t o di f f er ent  obj ect s i n t he Gar den of  Eden.   Or  i n 

mat h,  some of  t he exer ci ses i nvol ved wor ksheet s wher e st udent s  

connect ed dot s t hat  f or med r el i gi ous i mages.  

¶10 The f i nal  per i od of  t he day was r el i gi on,  whi ch 

usual l y l ast ed t hi r t y mi nut es.   Ost l und t aught  r el i gi on on her  
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own t hr ee days per  week.   A pr i est  or  deacon accompani ed Ost l und 

on t he f our t h day.   Dur i ng r el i gi on c l ass,  Ost l und t aught  t he 

Cat hol i c f ai t h,  not  compar at i ve r el i gi on.   Ost l und t aught  her  

st udent s about  pr ayer ,  and was of t en t he f i r st  per son t o t each 

t he f i r st  gr ader s cer t ai n Cat hol i c pr ayer s.   She t aught  t hem 

basi c Cat hol i c doct r i ne,  and speci f i c  wor shi p pr act i ces l i ke t he 

St at i ons of  t he Cr oss.   Ost l und al so hel ped her  st udent s 

cel ebr at e school - wi de r el i gi ous hol i days such as St .  Pat r i ck ' s 

Day,  Advent , 2 May cr owni ng, 3 and Lent . 4 

¶11 On t he f i f t h day of  t he week,  Ost l und at t ended a 

school - wi de Mass wi t h her  st udent s.   Appr oxi mat el y ever y f our t h 

week,  Ost l und was r esponsi bl e f or  hel pi ng t o pl an t he Mass wi t h 

her  c l ass.   When pl anni ng Mass,  Ost l und was i n char ge of  

choosi ng appr opr i at e r eadi ngs f r om t he Bi bl e.   She was al so 

r esponsi bl e f or  t he pet i t i ons t hat  woul d be r ead and pr ayed 

dur i ng Mass.   These she woul d ei t her  choose f r om a l i t ur gy 

gui de,  or  at  t i mes,  wr i t e her sel f .   Ost l und al so par t i c i pat ed i n 

var i ous aspect s  of  t he Mass,  i ncl udi ng r eadi ng r esponsor i al  

                                                 
2 Dur i ng t he Chr i st mas season,  Ost l und put  up a nat i v i t y 

scene,  and cel ebr at ed Advent  wi t h t he t r adi t i onal  wr eat h.  

3 May cr owni ng i s a day of  devot i on t o Mar y when a st at ue of  
Mar y i s cer emoni al l y cr owned.   See 
ht t p: / / campus. udayt on. edu/ mar y/ / medi t at i ons/ cr owned. ht ml .   On 
t hat  day,  Ost l und woul d l ead her  chi l dr en i n cr owni ng a st at ue 
of  Mar y.  

4 Dur i ng Lent ,  Ost l und f aci l i t at ed t he gi v i ng up of  some 
act i v i t y or  f ood ( begi nni ng on Ash Wednesday) ,  di spl ayed pal ms 
i n her  c l ass dur i ng Hol y Week,  and had her  st udent s col l ect  
money f or  Cat hol i c mi ssi ons.  
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psal ms and car r y i ng t he br ead and wi ne.   Thus,  Ost l und pl ayed an 

i mpor t ant  r ol e i n pl anni ng t he al l - school  Mass and i n t eachi ng 

her  st udent s about  t he Mass——one of  t he cent r al  act s of  wor shi p 

i n t he Cat hol i c f ai t h.  

¶12 I n addi t i on t o t hese speci f i c  dut i es,  Ost l und' s 

c l assr oom i ncor por at ed obj ect s of  t he Cat hol i c f ai t h i nt o t he 

l ear ni ng envi r onment ,  such as a cr uci f i x  and s t at ue of  Mar y.   

The cl assr oom had a pr ayer  cor ner  wher e t he Bi bl e,  a r osar y,  and 

r el i gi ous candl es wer e di spl ayed.   She al so i ncor por at ed cer t ai n 

seasonal  di spl ays such as pal m l eaves ar ound Pal m Sunday and a 

nat i v i t y scene dur i ng Chr i st mas.  

¶13 Each year ,  Ost l und was r equi r ed t o s i gn an empl oyment  

cont r act ,  whi ch pr ovi ded i n per t i nent  par t :  

The Empl oyee agr ees t o f ai t hf ul l y and consci ent i ousl y 
per f or m any and al l  dut i es of  t he posi t i on( s)  f or  
whi ch he/ she i s hi r ed and al l  ot her  dut i es as di r ect ed 
by t he Empl oyer  i ncl udi ng,  but  not  l i mi t ed t o .  .  .   
compl y wi t h t he r equi r ement s of  t he Di ocese of  La 
Cr osse and t he St at e of  Wi sconsi n r egar di ng t he 
educat i onal  pr epar at i on of  t eacher s.  

I t  al so pr ovi ded:  

The Empl oyee as a t eacher  i n a Cat hol i c educat i onal  
syst em agr ees t hat  as a condi t i on of  empl oyment  he/ she 
wi l l  suppor t  and exempl i f y i n conduct  bot h Cat hol i c 
doct r i ne and mor al i t y.   He/ She must  be consi st ent  i n 
expr essi on and exampl e,  wi t h t he t eachi ng and pr act i ce 
of  t he Cat hol i c  f ai t h and shal l  not  t each,  advocat e,  
encour age or  counsel  bel i ef s or  pr act i ces cont r ar y t o 
t he Cat hol i c f ai t h.  
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¶14 The CCS Facul t y  and St af f  Handbook i ncl uded wr i t t en 

r ul es,  r egul at i ons,  and pol i c i es adopt ed by t he Di ocese of  La 

Cr osse and appr oved by i t s Bi shop.   These pol i c i es r equi r ed 

t eacher s t o compl y wi t h cer t ai n st andar ds.   A pr eambl e t o t hese 

st andar ds st at ed i n per t i nent  par t :  

The pr i mar y mi ssi on of  t he Cat hol i c Chur ch i s t o 
cont i nue t he mi ssi on of  Jesus:  PROCLAI MI NG THE KI NGDOM 
OF GOD.   Cent r al  t o t hi s mi ssi on i s t he t eachi ng of  
t he Wor d of  God.   Thi s mi ni st r y  of  t he Wor d i s  gi ven 
expr essi on i n t he educat i on ef f or t s of  t he Chur ch.  

I t  i s  t he goal  of  t he f i ve di oceses i n t he st at e of  
Wi sconsi n t o pr omot e and suppor t  a compr ehensi ve 
educat i onal  mi ni st r y.   The mi ni st r y ext ends t o peopl e 
of  al l  ages:  adul t s,  yout h and chi l dr en.  

Fol l owi ng t hei r  l ong t r adi t i on of  ser vi ce t o t he 
peopl e of  Wi sconsi n,  Cat hol i c el ement ar y and secondar y 
school s and r el i gi ous educat i on pr ogr ams cont i nue t o 
be an essent i al  par t  of  t he educat i onal  mi ni st r y of  
t he Chur ch.  

By vi r t ue of  t hei r  mi ni st r y,  per sonnel  i n Cat hol i c 
educat i on ar e r ol e model s f or  ot her  adul t s,  yout h and 
chi l dr en.   Ther ef or e,  t hey ar e cal l ed t o be wel l -
i nf or med i n Cat hol i c t eachi ngs and commi t t ed t o a 
Cat hol i c way of  l i f e.  

¶15 The st andar ds t hemsel ves cont ai n sever al  r equi r ement s 

f or  t eacher s.   Not abl y,  el ement ar y school  t eacher s of  r el i gi on 

wer e r equi r ed t o have bot h basi c  and advanced cer t i f i cat i ons i n 

r el i gi on,  whi ch Ost l und acqui r ed and mai nt ai ned.   Bot h t he basi c 

and advanced cer t i f i cat i ons i nvol ved year l y cont i nui ng educat i on 

sessi ons wher e Ost l und was i nst r uct ed on how t o t each Cat hol i c 

pr i nci pl es and doct r i ne.  
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¶16 Teacher s wer e al so r equi r ed t o " have appr opr i at e 

cer t i f i cat i on wi t h t he Depar t ment  of  Publ i c I nst r uct i on. "   

Ost l und had a Bachel or  of  Sci ence degr ee i n phys i cal  educat i on,  

but  was not  a l i censed t eacher .   She was wor ki ng t o obt ai n her  

t eachi ng l i cense,  however ,  whi ch at  some poi nt  had become a new 

r equi r ement  f or  CCS el ement ar y school  t eacher s.  

¶17 Addi t i onal l y,  t he st andar ds r equi r ed t eacher s of  

r el i gi on t o be " Cat hol i cs who have admi ssi on t o t he f ul l  

sacr ament al  l i f e of  t he Chur ch and ar e engaged i n t he communi t y 

of  t he f ai t hf ul . "   However ,  t he r evi ewi ng agency i n t hi s case 

concl uded t hat ,  as a mat t er  of  pr act i ce,  CCS di d not  r equi r e 

el ement ar y school  t eacher s t o be member s of  a r el i gi ous or der  or  

member s of  t he Cat hol i c Chur ch.   As di scussed bel ow,  we def er  t o 

t hi s f i ndi ng as l ong as i t  i s  subst ant i al l y  suppor t ed by t he 

r ecor d,  whi ch i t  appear s t o be.   Ost l und her sel f  was Cat hol i c 

and a member  of  St .  Pat r i ck ' s par i sh.  

¶18 CCS pr ovi ded a f or mal  j ob descr i pt i on t o Ost l und,  

whi ch she si gned. 5  The j ob descr i pt i on al so ser ved as a t empl at e 

f or  her  year l y per f or mance eval uat i on.   Ost l und had si x mai n 

ar eas of  r esponsi bi l i t y ,  br oadl y  cat egor i zed as:  ( 1)  pr ovi di ng a 

" Rel i gi ous At mospher e, "  ( 2)  " Teachi ng Responsi bi l i t i es, "  ( 3)  

" Super vi s i ng Responsi bi l i t i es, "  ( 4)  " Pr of essi onal "  dut i es,  ( 5)  

" Gr ade Level  Responsi bi l i t i es, "  and ( 6)  compl yi ng " wi t h al l  

ar eas addr essed i n t he cont r act  and pol i c i es of  t he Di ocese of  

La Cr osse. "  

                                                 
5 The l ast  r ecor d of  her  s i gni ng was on August  30,  2000.    
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¶19 The " Rel i gi ous At mospher e"  component  cont ai ned t he 

f ol l owi ng st andar ds:  

A.  Pr ovi de a good Chr i st i an model  and exampl e 
i n one' s at t i t udes and act i ons.    

B.  Encour age spi r i t ual  gr owt h i n st udent s by 
devel opi ng i nner  di sci pl i ne,  char act er ,  
mor al s,  and val ues.    

C.  Pr ovi de l eader shi p i n l i v i ng and cel ebr at i ng 
l i f e and l i t ur gi es.    

¶20 Her  " Pr of essi onal "  dut i es r equi r ed her  t o,  among ot her  

t hi ngs,  " Ear n and mai nt ai n Rel i gi ous Cer t i f i cat i on. "   

¶21 As par t  of  her  year l y eval uat i on,  Ost l und and a 

super vi sor  comment ed on var i ous aspect s of  her  j ob per f or mance 

as out l i ned i n her  j ob descr i pt i on.   Some of  Ost l und' s comment s 

r egar di ng t he " Rel i gi ous At mospher e"  component  of  her  j ob dut i es 

ar e r el evant  her e.   I n her  1997 j ob eval uat i on,  Ost l und st at ed:  

" When I  t each pr ayer  or  r el i gi on c l ass,  at t end or  pr epar e 

l i t ur gy or  t al k about  mor al s and val ues,  I  know t hat  I  am 

deal i ng wi t h t hi ngs t hat  ar e not  f ound i n a publ i c school . "   

Wi t h r egar d t o her  t eachi ng t echni que,  Ost l und comment ed i n t hat  

same eval uat i on:  " I  am abl e t o i ncor por at e Cat hol i c val ues i nt o 

al l  of  t he subj ect s t hat  I  t each. "   I n her  2001 j ob eval uat i on,  

she comment ed:  " I  encour age spi r i t ual  gr owt h dur i ng r el i gi on 

c l ass as wel l  as t hr oughout  t he day. "   I n her  2002 eval uat i on,  

Ost l und st at ed:  " I  have t aught  r el i gi on dai l y and pr epar ed 

l i t ur gi es,  whi ch ar e wel l  t hought  out  and appr opr i at e f or  f i r st  

gr ader s. "   Ost l und' s eval uat or  st at ed t hat  Ost l und " pr epar es 
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st udent s f or  par t i c i pat i on i n l i t ur gi es and pr ayer  ser vi ces 

cel ebr at ed dur i ng t he school  year . "  

¶22 I n t he spr i ng of  2002,  CCS cl osed one of  i t s  

el ement ar y school s due t o l ow enr ol l ment .   Thi s r equi r ed t he 

school  syst em t o l ay of f  sever al  t eacher s.   On Mar ch 27,  2002,  

Ost l und r ecei ved a l et t er  f r om t he pr esi dent  of  CCS st at i ng 

t hat ,  due t o t he st af f  r educt i ons,  Ost l und woul d not  be of f er ed 

a cont r act  f or  t he 2002- 03 school  year .   She was one of  t en 

t eacher s not  t o r ecei ve cont r act  ext ensi ons f r om CCS. 6  Ost l und 

was age 53 when she was t er mi nat ed,  and was r epl aced wi t h a 35-

year - ol d t eacher  who was cer t i f i ed t o t each el ement ar y school . 7 

I I .  PROCEDURAL HI STORY 

¶23 Fol l owi ng her  t er mi nat i on,  Ost l und f i l ed an age 

di scr i mi nat i on compl ai nt  wi t h t he Equal  Ri ght s Di v i s i on of  t he 

Wi sconsi n Depar t ment  of  Wor kf or ce Devel opment  ( " Equal  Ri ght s 

Di v i s i on" ) .   Ost l und al l eged t hat  CCS t er mi nat ed her  because of  

her  age i n v i ol at i on of  t he WFEA,  Wi s.  St at .  §§ 111. 31 t o 

111. 3958 ( 2007- 08) . 9  The Equal  Ri ght s Of f i cer  di d not  f i nd 

                                                 
6 Of  t he t en t eacher s who di d not  r ecei ve cont r act  

ext ensi ons,  s i x wer e over  age 40 and f our  wer e under  age 40.  

7 At  t he t i me of  her  t er mi nat i on,  Ost l und had not  compl et ed 
her  st at e t eachi ng cer t i f i cat i on,  t hough she was wor ki ng on i t .   
Af t er  her  t er mi nat i on,  al l  of  t he r emai ni ng t eacher s at  St .  
Pat r i ck ' s wer e cer t i f i ed t o t each el ement ar y school .  

8 The WFEA pr ohi bi t s empl oyer s f r om denyi ng empl oyment  t o 
i ndi v i dual s on t he basi s of  cer t ai n enumer at ed gr ounds.   
Rel evant  pr ovi s i ons ar e as f ol l ows:  

 Wi s.  St at .  § 111. 31 Decl ar at i on of  Pol i cy 
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( 1)  The l egi s l at ur e f i nds t hat  t he pr act i ce of  

unf ai r  di scr i mi nat i on i n empl oyment  agai nst  
pr oper l y qual i f i ed i ndi v i dual s by r eason of  
t hei r  age,  r ace,  cr eed,  col or ,  di sabi l i t y ,  
mar i t al  st at us,  sex,  nat i onal  or i gi n,  
ancest r y,  sexual  or i ent at i on,  ar r est  r ecor d,  
convi ct i on r ecor d,  mi l i t ar y ser vi ce,  or  use 
or  nonuse of  l awf ul  pr oduct s of f  t he 
empl oyer ' s pr emi ses dur i ng nonwor ki ng hour s,  
subst ant i al l y  and adver sel y af f ect s t he 
gener al  wel f ar e of  t he st at e.   
Empl oyer s .  .  .  t hat  deny empl oyment  
oppor t uni t i es and di scr i mi nat e i n empl oyment  
agai nst  pr oper l y qual i f i ed i ndi v i dual s 
sol el y because of  t hei r  age .  .  .  depr i ve 
t hose i ndi v i dual s of  t he ear ni ngs t hat  ar e 
necessar y t o mai nt ai n a j ust  and decent  
st andar d of  l i v i ng.  

( 2)  I t  i s  t he i nt ent  of  t he l egi s l at ur e t o 
pr ot ect  by l aw t he r i ght s of  al l  i ndi v i dual s 
t o obt ai n gai nf ul  empl oyment  and t o enj oy 
pr i v i l eges f r ee f r om empl oyment  
di scr i mi nat i on because of  age,  .  .  .  and t o 
encour age t he f ul l ,  nondi scr i mi nat or y 
ut i l i zat i on of  t he pr oduct i ve r esour ces of  
t he st at e t o t he benef i t  of  t he st at e,  t he 
f ami l y,  and al l  t he peopl e of  t he st at e.   

Wi s.  St at .  § 111. 321 Pr ohi bi t ed bases of  di scr i mi nat i on.  

Subj ect  t o ss.  111. 33 t o 111. 36,  no 
empl oyer  .  .  .  may engage i n any act  of  
empl oyment  di scr i mi nat i on as speci f i ed i n s.  
111. 322 agai nst  any i ndi v i dual  on t he basi s of  
age .  .  .  .  

Wi s.  St at .  § 111. 322 Di scr i mi nat or y act i ons pr ohi bi t ed.  

Subj ect  t o ss.  111. 33 t o 111. 36,  i t  i s  an act  of  
empl oyment  di scr i mi nat i on t o do any of  t he 
f ol l owi ng:  

( 1)   To r ef use t o hi r e,  empl oy,  admi t  or  l i cense 
any i ndi v i dual ,  t o bar  or  t er mi nat e f r om 
empl oyment  .  .  .  any i ndi v i dual ,  or  t o 
di scr i mi nat e agai nst  any i ndi v i dual  i n 
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pr obabl e cause t hat  CCS vi ol at ed t he WFEA when i t  t er mi nat ed 

Ost l und.  

¶24 Ost l und t hen appeal ed t hi s i ni t i al  det er mi nat i on and 

r ecei ved a f or mal  admi ni st r at i ve hear i ng wi t h t he Equal  Ri ght s  

Di v i s i on t o addr ess her  c l ai m.   CCS moved t o di smi ss t he 

compl ai nt  on t he gr ounds t hat  t he Equal  Ri ght s Di v i s i on l acked 

subj ect  mat t er  j ur i sdi ct i on.   CCS ar gued t hat  Ost l und' s posi t i on 

was " mi ni st er i al "  under  Jocz v.  LI RC,  196 Wi s.  2d 273,  538 

N. W. 2d 588 ( Ct .  App.  1995) ,  and t her ef or e t hat  adj udi cat i on of  

t he compl ai nt  woul d i nf r i nge upon i t s Fi r st  Amendment  r i ght s.  

¶25 The Equal  Ri ght s Di v i s i on Admi ni st r at i ve Law Judge,  

( " ALJ" ) ,  John L.  Br own,  made sever al  f i ndi ngs of  f act  and 

concl uded t hat  Ost l und' s posi t i on was not  mi ni st er i al .   ALJ 

Br own f ound t hat ,  t hough Ost l und di d engage i n r el i gi ousl y-

r el at ed act i v i t i es,  her  pr i mar y dut y was t o i nst r uct  her  

st udent s i n a cor e of  secul ar  di sci pl i nes.   Ther ef or e,  ALJ Br own 

di smi ssed CCS' s mot i on,  concl udi ng t hat  adj udi cat i on of  

Ost l und' s compl ai nt  woul d not  v i ol at e CCS' s Fr ee Exer ci se 

r i ght s,  and t hat  t he Equal  Ri ght s Di v i s i on had subj ect  mat t er  

j ur i sdi ct i on over  Ost l und' s age di scr i mi nat i on c l ai m.   ALJ Br own 

t hen or der ed a hear i ng t o det er mi ne whet her  t her e was pr obabl e 

cause t hat  CCS vi ol at ed t he WFEA when i t  t er mi nat ed Ost l und.  

                                                                                                                                                             
pr omot i on,  compensat i on or  i n t er ms,  
condi t i ons or  pr i v i l eges of  
empl oyment  .  .  .  because of  any basi s 
enumer at ed i n s.  111. 321.  

9 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  
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¶26 CCS appeal ed t he Equal  Ri ght s  Di v i s i on r ul i ng t o t he 

St at e of  Wi sconsi n Labor  and I ndust r y Revi ew Commi ssi on ( " LI RC" )  

f or  admi ni st r at i ve r evi ew.   LI RC hel d t hat  ALJ Br own' s deci s i on 

was not  f i nal ,  and t hat  t he pendi ng Equal  Ri ght s Di v i s i on 

pr oceedi ng on pr obabl e cause pr event ed i t  f r om hear i ng CCS' s 

appeal .   Ther ef or e,  LI RC concl uded t hat  Wi s.  Admi n.  Code § DWD 

218. 21( 1)  ( Apr i l  2004) 10 pr event ed i t  f r om r evi ewi ng t he 

admi ni st r at i ve deci s i on.  

¶27 CCS t hen sought  j udi c i al  r evi ew i n t he La Cr osse 

Count y Ci r cui t  Cour t ,  Denni s G.  Mont abon,  Judge.   CCS pet i t i oned 

f or  r ever sal  of  LI RC' s deci s i on not  t o r evi ew t he Equal  Ri ght s 

Di v i s i on deci s i on and f or  a decl ar at or y j udgment  and wr i t  of  

pr ohi bi t i on t o pr event  adj udi cat i on of  t he c l ai m unt i l  

admi ni st r at i ve r evi ew was compl et e.   The ci r cui t  cour t  concl uded 

t hat  any i nvest i gat i on or  j udi c i al  r evi ew of  t he di scr i mi nat i on 

c l ai m woul d have t o wai t  unt i l  LI RC made i t s dec i s i on on whet her  

Ost l und' s posi t i on was mi ni st er i al  or  not .   The ci r cui t  cour t  

t her ef or e gr ant ed CCS' s wr i t  of  pr ohi bi t i on and r emanded t o LI RC 

                                                 
10 Wi s.  Admi n.  Code § DWD 218. 21( 1)  ( Apr i l  2004)  Pet i t i on 

f or  r evi ew by t he Labor  and I ndust r y Revi ew Commi ssi on.  

APPEALS LI MI TED TO FI NAL DECI SI ON AND ORDERS.  Any 
par t y may f i l e a wr i t t en pet i t i on f or  r evi ew of  a 
f i nal  deci s i on and or der  of  t he admi ni st r at i ve 
l aw j udge by t he l abor  and i ndust r y r evi ew 
commi ssi on.   Onl y f i nal  deci s i ons and or der s of  
t he admi ni st r at i ve l aw j udge may be appeal ed.   A 
f i nal  deci s i on i s one t hat  di sposes of  t he ent i r e 
compl ai nt  and l eaves no f ur t her  pr oceedi ngs on 
t he compl ai nt  pendi ng bef or e t he di v i s i on.  
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f or  r evi ew of  ALJ Br own' s deci s i on t hat  Ost l und' s posi t i on was 

not  mi ni st er i al .  

¶28 LI RC t hen r evi ewed t he admi ni st r at i ve deci s i on of  ALJ 

Br own and af f i r med.   Speci f i cal l y,  LI RC agr eed wi t h ALJ Br own' s 

concl usi on t hat  Ost l und' s pr i mar y dut y as a f i r st - gr ade t eacher  

was t o i nst r uct  her  st udent s i n a cor e of  secul ar  di sci pl i nes.   

LI RC agr eed t hat  t eachi ng r el i gi on f our  t i mes a week,  l eadi ng 

pr ayer s,  r ef er r i ng t o r el i gi ous symbol s,  i ncor por at i ng r el i gi ous 

t hemes i nt o c l asses,  pr epar i ng l i t ur gy,  and super vi s i ng l i t ur gy 

di d not  const i t ut e Ost l und' s pr i mar y dut y.   LI RC t hus concl uded 

t hat ,  Ost l und' s posi t i on was not  mi ni st er i al  and adj udi cat i on of  

Ost l und' s compl ai nt  woul d not  v i ol at e CCS' s Fi r st  Amendment  

r i ght s.   Because LI RC det er mi ned t hat  t he DWD had j ur i sdi ct i on,  

i t  concl uded t hat  a hear i ng shoul d be hel d t o det er mi ne whet her  

t her e was pr obabl e cause t hat  CCS engaged i n age di scr i mi nat i on 

agai nst  Ost l und.   CCS agai n sought  j udi c i al  r evi ew of  LI RC' s 

deci s i on i n t he La Cr osse Count y Ci r cui t  Cour t .  

¶29 The ci r cui t  cour t ,  now pr esi ded over  by Judge Dal e T.  

Pasel l ,  agr eed wi t h LI RC t hat ,  despi t e Ost l und t eachi ng 

r el i gi on,  par t i c i pat i ng i n r el i gi ous act i v i t i es wi t h st udent s,  

and usi ng r el i gi ous exampl es i n her  l essons,  her  pr i mar y dut y 

was t o t each secul ar  subj ect  mat t er s t o her  st udent s.   Hence,  

t he c i r cui t  cour t  hel d t hat  she was not  a mi ni st er i al  empl oyee,  

and t hat  adj udi cat i on of  Ost l und' s age di scr i mi nat i on c l ai m 

under  t he WFEA coul d pr oceed.  

¶30 CCS appeal ed,  and t he cour t  of  appeal s al so concl uded 

t hat  her  posi t i on was not  mi ni st er i al .   Coul ee Cat hol i c Schs.  v.  
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Labor  & I ndus.  Revi ew Comm' n,  Dep' t  of  Wor kf or ce Dev. ,  2008 WI  

App 68,  ¶36,  312 Wi s.  2d 331,  752 N. W. 2d 341.   I n det er mi ni ng 

whet her  a t eacher  has a mi ni st er i al  f unct i on,  t he cour t  of  

appeal s consi der ed t he " pr i mar y dut i es"  t est  i n Jocz and t he 

t hr ee- f act or  t est  i n St ar kman v.  Evans,  198 F. 3d 173 ( 5t h Ci r .  

1999) .   I t  chose t o appl y t he pr i mar y dut i es t est  wi t h an 

addi t i onal  f act or  f r om St ar kman,  aski ng whet her  t her e wer e 

" l ar gel y r el i gi ous"  cr i t er i a f or  hi r i ng t eacher s.   Coul ee 

Cat hol i c Schs. ,  312 Wi s.  2d 331,  ¶¶31,  39.   The cour t  of  appeal s 

ul t i mat el y concl uded:  

The r el i gi on c l ass,  pr ayer s,  and par t i c i pat i on wi t h 
her  st udent s i n l i t ur gi es do not  const i t ut e t he 
pr i mar y par t  of  her  wor k day and t hey ar e not  t he 
pr i mar y f ocus ei t her  of  t he j ob descr i pt i on or  t he j ob 
eval uat i on .  .  .  .  Ther e i s no evi dence t hat  t her e 
wer e any r el i gi ous cr i t er i a f or  Ost l und t o obt ai n t he 
j ob,  al t hough t her e was r equi r ed i n- ser vi ce r el i gi ous 
t r ai ni ng f or  al l  el ement ar y t eacher s .  .  .  .  We 
concl ude t he hi r i ng and i n- ser vi ce cr i t er i a suppor t  
t he concl usi on t hat ,  whi l e Ost l und had r el i gi ous 
dut i es,  t hey wer e not  her  pr i mar y dut i es.  

I d. ,  ¶39.   CCS t hen sought  r evi ew bef or e t hi s cour t .  

I I I .  STANDARD OF REVI EW 

¶31 I n r evi ewi ng t he deci s i on of  an admi ni st r at i ve agency,  

we r evi ew t he agency deci s i on and not  t he deci s i on of  t he 

c i r cui t  cour t .   Li ber t y Tr ucki ng Co.  v.  Dep' t  of  I ndus.  Labor  & 

Human Rel at i ons,  57 Wi s.  2d 331,  342,  204 N. W. 2d 457 ( 1973) .   

Thus,  we appl y t he same st andar d and scope of  r evi ew as appl i ed 

by t he c i r cui t  cour t .   I d.   Thi s case r equi r es us t o det er mi ne 

whet her  LI RC' s deci s i on i nf r i nges on t he r i ght s of  CCS under  t he 

Fi r st  Amendment  of  t he Uni t ed St at es Const i t ut i on and t he 
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Fr eedom of  Consci ence Cl auses i n Ar t i c l e I ,  Sect i on 18 of  t he 

Wi sconsi n Const i t ut i on.   Thi s i s an i ssue of  const i t ut i onal  l aw,  

whi ch we r evi ew de novo.   Jocz,  196 Wi s.  2d at  304.   Our  scope 

of  r evi ew i s l i mi t ed by Wi s.  St at .  § 227. 57,  whi ch pr ohi bi t s us 

f r om subst i t ut i ng our  j udgment  f or  t hat  of  t he agency as t o t he 

wei ght  of  t he evi dence on any di sput ed f i ndi ng of  f act .   Wi s.  

St at .  § 227. 57( 6) .   However ,  we may set  asi de a f i ndi ng of  f act  

t hat  i s  not  suppor t ed by subst ant i al  evi dence i n t he r ecor d.   

I d.  

I V.  DI SCUSSI ON 

¶32 The r i ght  t o pr act i ce one' s r el i gi on accor di ng t o t he 

di ct at es of  consci ence i s f undament al  t o our  syst em of  

gover nment .   See Raybur n v.  Gen.  Conf er ence of  Sevent h- day 

Advent i st s,  772 F. 2d 1164,  1167 ( 4t h Ci r .  1985)  ( " Each per son' s 

r i ght  t o bel i eve as he wi shes and t o pr act i ce t hat  bel i ef  

accor di ng t o t he di ct at es of  hi s  consci ence so l ong as he does 

not  v i ol at e t he per sonal  r i ght s of  ot her s,  i s  f undament al  t o our  

syst em. " ) .   We ar e a nat i on commi t t ed t o and f ounded upon 

r el i gi ous f r eedom.   El k Gr ove Uni f i ed Sch.  Di st .  v.  Newdow,  542 

U. S.  1,  35 ( 2004)  ( O' Connor ,  J. ,  concur r i ng)  ( not i ng t hat  we ar e 

a " Nat i on f ounded by r el i gi ous r ef ugees and dedi cat ed t o 

r el i gi ous f r eedom" ) .  

¶33 Thi s r i ght  i s  f undament al  i n a cour t  of  l aw not  

because r el i gi ous f r eedom i s br oadl y under st ood t o be a basi c 

human r i ght ,  but  because our  nat i on' s f ounder s r ecogni zed and 

enshr i ned t hi s r i ght  i n our  nat i on' s Const i t ut i on.   Roughl y 60 

year s l at er ,  Wi sconsi ni t es saw f i t  t o i ncl ude mor e speci f i c  and 
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mor e ext ensi ve pr ot ect i ons f or  r el i gi ous l i ber t y i n our  st at e 

const i t ut i on.  

¶34 We begi n by anal yzi ng r el i gi ous f r eedom i n t he Fi r st  

Amendment  of  t he Uni t ed St at es Const i t ut i on.   Then,  we anal yze 

t he Wi sconsi n Const i t ut i on' s r el i gi ous f r eedom guar ant ees.   

Fi nal l y,  we appl y t he f eder al  and st at e const i t ut i onal  

pr ovi s i ons t o Ost l und and her  c l ai m,  ul t i mat el y concl udi ng t hat  

her  age di scr i mi nat i on c l ai m i mpi nges upon CCS' s r el i gi ous 

f r eedom i n v i ol at i on of  bot h t he U. S.  and Wi sconsi n 

Const i t ut i ons.  

A.  Rel i gi ous Fr eedom under  t he U. S.  Const i t ut i on 

¶35 The Fi r st  Amendment  t o t he U. S.  Const i t ut i on pr ovi des 

i n per t i nent  par t :  " Congr ess shal l  make no l aw r espect i ng an 

est abl i shment  of  r el i gi on,  or  pr ohi bi t i ng t he f r ee exer ci se 

t her eof . "   U. S.  Const .  amend.  I .   The f i r st  por t i on of  t hi s 

pr ovi s i on cont ai ns what  i s cal l ed t he " Est abl i shment  Cl ause, "  

and t he second por t i on i s cal l ed t he " Fr ee Exer ci se Cl ause. "  

¶36 Ost l und asser t s t hat  t he Est abl i shment  Cl ause pr ovi des 

t he adj udi cat or y pr i nci pl es f or  t hi s case.   She ar gues,  f or  

exampl e,  t hat  gi v i ng r el i gi ous empl oyer s an exempt i on f r om non-

di scr i mi nat i on l aws " danger ousl y encr oaches upon t he 

Est abl i shment  Cl ause' s pr ohi bi t i on agai nst  f ur t her i ng r el i gi on. "   

Ost l und f ur t her  asser t s t hat  t he t hr ee- par t  Est abl i shment  Cl ause 

t est  announced by t he Supr eme Cour t  i n Lemon v.  Kur t zman,  403 

U. S.  602 ( 1971) ,  shoul d gover n our  det er mi nat i on of  whet her  

appl i cat i on of  t he WFEA her e v i ol at es CCS' s const i t ut i onal  
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r i ght s. 11  Though at  t i mes ment i oni ng t he Fr ee Exer ci se Cl ause,  

Ost l und ar gues t hat  t he onl y r el evant  quest i on her e i s whet her  

t he WFEA cr eat es excessi ve gover nment  ent angl ement  wi t h r el i gi on 

under  t he t hi r d pr ong of  t he Lemon t est .  

¶37 Supr eme Cour t  case l aw and common sense,  however ,  l ead 

t o t he concl usi on t hat  i t  i s  t he Fr ee Exer ci se Cl ause,  and not  

t he Est abl i shment  Cl ause,  t hat  i s  i mpl i cat ed i n t hi s case.   The 

Supr eme Cour t  has st at ed t hat  r el i gi ous or gani zat i ons gener al l y  

have t he " power  t o deci de f or  t hemsel ves,  f r ee f r om st at e 

i nt er f er ence,  mat t er s of  chur ch gover nment  as wel l  as t hose of  

f ai t h and doct r i ne. "   Kedr of f  v.  St .  Ni chol as Cat hedr al  of  

Russi an Or t hodox Chur ch i n N.  Am. ,  344 U. S.  94,  116 ( 1952) .   The 

Supr eme Cour t  t hen went  f ur t her ,  expl ai ni ng t hat  t he 

Const i t ut i on f or bi ds t he st at e f r om i nt er f er i ng wi t h a chur ch' s 

sel ect i on of  i t s  l eader s,  and t hat  t hi s pr ot ect i on was gr ounded 

i n " t he f r ee exer ci se of  r el i gi on. "   I d. ;  see al so Raybur n,  772 

F. 2d at  1168 ( " Any at t empt  by gover nment  t o r est r i ct  a chur ch' s 

f r ee choi ce of  i t s  l eader s t hus const i t ut es a bur den on t he 

chur ch' s f r ee exer ci se r i ght s. " ) .   Thi s appr oach makes sense.   We 

do not  see how gr ant i ng chur ches and r el i gi ous or gani zat i ons 

cont r ol  over  t he sel ect i on of  t hei r  l eader s i mpl i cat es t he 

est abl i shment  of  r el i gi on or  t he f avor i ng of  one r el i gi on over  

anot her .   Whi l e excessi ve ent angl ement  wi t h r el i gi on i s i n some 

                                                 
11 The Lemon t est  st at es t hat  any st at ut e ( 1)  must  have a 

secul ar  pur pose,  ( 2)  t he pr i nci pal  or  pr i mar y ef f ect  of  whi ch i s 
nei t her  t o advance nor  i nhi bi t  r el i gi on,  and ( 3)  whi ch does not  
f ost er  excessi ve gover nment  ent angl ement  wi t h r el i gi on.   Lemon 
v.  Kur t zman,  403 U. S.  602,  612- 13 ( 1971) .  
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sense at  i ssue,  i t  i s  at  i ssue onl y t o t he ext ent  i t  bur dens 

CCS' s r i ght  t o pr act i ce i t s f ai t h f r eel y.   Thus,  we anal yze t hi s  

case under  t he Fr ee Exer ci se Cl ause.  

¶38 The Fr ee Exer ci se Cl ause of  t he Fi r st  Amendment  st at es 

t hat  " Congr ess shal l  make no l aw .  .  .  pr ohi bi t i ng t he f r ee 

exer ci se"  of  r el i gi on.   U. S.  Const .  amend.  I .   Thi s pr ovi s i on 

was i ncor por at ed t hr ough t he Four t eent h Amendment ,  t hat  i s ,  made 

appl i cabl e t o t he st at es as wel l  as t he f eder al  gover nment ,  i n 

Cant wel l  v.  Connect i cut ,  310 U. S.  296,  303 ( 1940) .   I t  i s  wel l  

set t l ed t hat  t hi s pr ovi s i on pr ot ect s not  onl y t he r i ght  t o 

f r eedom i n what  one bel i eves,  but  ext ends ( wi t h l i mi t at i ons)  t o 

act i ng on t hose bel i ef s.   See Empl oyment  Di v. ,  Dep' t  of  Human 

Res.  of  Or egon v.  Smi t h,  494 U. S.  872,  877 ( 1990) .   Thi s most  

basi c of  f r eedoms i s not  j ust  an i ndi v i dual  r i ght ,  but  a 

col l ect i ve r i ght .   That  i s,  bot h i ndi v i dual s and communi t i es of  

i ndi v i dual s have a r i ght  t o t he f r eedom of  r el i gi on. 12  See 
                                                 

12 The ext ent  of  t he Const i t ut i on' s pr ot ect i on f or  f r eedom 
of  r el i gi on pr esent s vexi ng quest i ons made al l  t he mor e sal i ent  
by t he devel opment  of  Amer i can soci et y on t wo f r ont s.   Fi r st ,  
r el i gi ous pr act i ce i n t he Uni t ed St at es has become exceedi ngl y  
mor e di ver se t han i t  was at  t he t i me of  t he f oundi ng.   Sch.  
Di st .  of  Abi ngt on Twp. ,  Pa.  v.  Schempp,  374 U. S.  203,  240- 41 
( 1963)  ( " [ O] ur  r el i gi ous composi t i on makes us a vast l y mor e 
di ver se peopl e t han wer e our  f or ef at her s. " ) .   Gener al  l aws ar e 
mor e l i kel y t o bur den or  pr ohi bi t  aspect s of  r el i gi ous pr act i ce 
because of  t hi s i ncr easi ng di ver si t y.   Second,  gover nment  has 
become si gni f i cant l y mor e i nt r usi ve and mor e i nvol ved i n 
ever yday l i f e,  i ncl udi ng i t s r egul at i on of  chur ches.   See 
Dougl as Laycock,  Towar ds a Gener al  Theor y of  t he Rel i gi on 
Cl auses:  The Case of  Chur ch Labor  Rel at i ons and t he Ri ght  t o 
Chur ch Aut onomy,  81 Col um.  L.  Rev.  1373,  1373 ( 1981)  ( not i ng 
t hat  " secul ar  r egul at i on of  chur ches has i ncr eased subst ant i al l y  
i n r ecent  year s, "  and di scussi ng t he i ncr easi ng l i t i gat i on 
r esul t i ng f r om t hi s t r end) .  
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Raybur n,  772 F. 2d at  1167 ( st at i ng t hat  r el i gi ous f r eedom " i s 

guar ant eed not  onl y t o i ndi v i dual s but  al so t o chur ches i n t hei r  

col l ect i ve capaci t i es" ) .  

¶39 Cour t s ar ound t he count r y have uni ver sal l y r ecogni zed 

t hat  t he Fi r st  Amendment  pr ot ect s houses of  wor shi p f r om st at e 

i nt er f er ence wi t h t he deci s i on of  who wi l l  t each and l ead a 

congr egat i on.   Ever y j ur i sdi ct i on t o consi der  t he quest i on has 

adopt ed what  had been cal l ed t he " mi ni st er i al  except i on. " 13  The 

mi ni st er i al  except i on i s gr ounded i n t he i dea t hat  t he 

" i nt r oduct i on of  gover nment  st andar ds [ i n] t o t he sel ect i on of  

spi r i t ual  l eader s woul d s i gni f i cant l y,  and per ni c i ousl y,  

r ear r ange t he r el at i onshi p bet ween chur ch and st at e. "   Raybur n,  

772 F. 2d at  1168- 69.   I t  r ecogni zes t hat  " per pet uat i on of  a 

chur ch' s exi st ence may depend upon t hose whom i t  sel ect s t o 

pr each i t s val ues,  t each i t s message,  and i nt er pr et  i t s  

doct r i nes bot h t o i t s own member shi p and t o t he wor l d at  l ar ge. "   

I d.  

¶40 The st at e cer t ai nl y has a st r ong i nt er est  i n 

er adi cat i ng di scr i mi nat i on,  but  cour t s " must  di st i ngui sh 

                                                 
13 Though on f i r st  gl ance i t  appear s pr obl emat i c,  f ew cour t s 

have been t r oubl ed by t he Supr eme Cour t ' s  deci s i on i n Empl oyment  
Di v. ,  Dep' t  of  Human Res.  of  Or egon v.  Smi t h,  whi ch hel d t hat  
t her e i s no i ndi v i dual  r el i gi ous exempt i on f r om neut r al  l aws of  
gener al  appl i cabi l i t y .   494 U. S.  872,  877 ( 1990) .   I t  i s  one 
t hi ng t o say t hat  i ndi v i dual s may not  di sr egar d an ot her wi se 
neut r al  cr i mi nal  l aw on t he gr ounds t hat  t hei r  consci ence or  
r el i gi on r equi r e t hem t o di sobey i t .   I t  i s  qui t e anot her  t hi ng 
f or  t he gover nment  t o adj udi cat e,  f or  exampl e,  an age 
di scr i mi nat i on c l ai m agai nst  a denomi nat i on' s mandat or y 
r et i r ement  age f or  past or s.  
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i nci dent al  bur dens on f r ee exer ci se i n t he ser vi ce of  a 

compel l i ng st at e i nt er est  f r om bur dens wher e t he ' i nr oad on 

r el i gi ous l i ber t y '  i s  t oo subst ant i al  t o be per mi ssi bl e. "   I d.  

at  1169 ( c i t i ng Thomas v.  Revi ew Bd.  of  I ndi ana Empl oyment  Sec.  

Di v. , 450 U. S.  707,  718 ( 1981) ) .   Recogni t i on of  a chur ch' s 

aut hor i t y t o make hi r i ng and f i r i ng deci s i ons does r emove t he 

chur ch' s deci s i ons i n t hese mat t er s f r om t he j ur i sdi ct i on of  t he 

cour t s wi t h r espect  t o ant i - di scr i mi nat i on l aws,  l aws t hat  ar e a 

compel l i ng par t  of  our  nat i onal  char act er  i n t hei r  own r i ght .  

But  t hi s f r eedom does pr ovi de pr ot ect i on f or  t he chur ch' s Fi r st  

Amendment - sanct i oned aut onomy.   I d.  

¶41 The mi ni st er i al  except i on has deep r oot s i n Amer i can 

hi st or y,  but  was f i r st  ar t i cul at ed i n t he cont ext  of  non-

di scr i mi nat i on c l ai ms i n McCl ur e v.  Sal vat i on Ar my,  460 F. 2d 

553 ( 5t h Ci r .  1972) . 14  The mi ni st er i al  except i on was cl ar i f i ed 

and so named i n Raybur n.   Or di nat i on i s not  r equi r ed t o be 

consi der ed " mi ni st er i al . " 15  See Raybur n,  772 F. 2d at  1168- 69.   

                                                 
14 McCl ur e was an of f i cer  i n t he Sal vat i on Ar my,  a chur ch,  

and br ought  a gender  di scr i mi nat i on sui t  af t er  bei ng di schar ged.   
The Fi f t h Ci r cui t  Cour t  of  Appeal s f ound t hat  McCl ur e was 
f unct i onal l y a mi ni st er  and t hat  appl i cat i on of  Ti t l e VI I  t o t he 
Sal vat i on Ar my under  t hese f act s woul d v i ol at e t he Fr ee Exer ci se 
Cl ause of  t he Fi r st  Amendment .   McCl ur e v.  Sal vat i on Ar my,  460 
F. 2d 553,  558- 61 ( 5t h Ci r .  1972) .  

15 The di ssent  deci des t hat  t he nomencl at ur e " mi ni st er i al  
except i on"  i s not  ver y pr eci se,  opt i ng i nst ead f or  t he phr ase 
" eccl esi ast i cal  except i on. "   Di ssent ,  ¶89 n. 1.   One cannot  hel p 
but  not e t hat  t hi s depar t ur e i n t er mi nol ogy f r om vi r t ual l y ever y 
ot her  case seems i nt ended t o make t he except i on exceedi ngl y 
nar r ow.  
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Rat her ,  i t  i s  t he f unct i on of  t he posi t i on t hat  i s pr i mar y. 16  

See i d.  

¶42 The Raybur n cour t  pr oposed a t est  f or  deci di ng when a 

posi t i on shoul d be consi der ed mi ni st er i al .   I t  suggest ed an 

empl oyee i s mi ni st er i al  i f  hi s or  her  " pr i mar y dut i es consi st  of  

t eachi ng,  spr eadi ng t he f ai t h,  chur ch gover nance,  super vi s i on of  

a r el i gi ous or der ,  or  super vi s i on or  par t i c i pat i on i n r el i gi ous 

r i t ual  and wor shi p. "   I d.  at  1169.   Thi s i nqui r y " necessar i l y  

r equi r es a cour t  t o det er mi ne whet her  a posi t i on i s i mpor t ant  t o 

t he spi r i t ual  and past or al  mi ssi on of  t he chur ch. "   I d.   The 

cour t  i n Raybur n ul t i mat el y concl uded t hat  a past or al  car e 

associ at e at  a Sevent h- day Advent i st  Chur ch was " so s i gni f i cant  

i n t he expr essi on and r eal i zat i on of  Sevent h- day Advent i st  

bel i ef s t hat  st at e i nt er vent i on i n t he appoi nt ment  pr ocess woul d 

excessi vel y i nhi bi t  r el i gi ous l i ber t y. "   I d.  at  1168.  

¶43 Thi s t est  f or  det er mi ni ng whet her  a posi t i on i s 

mi ni st er i al  has subsequent l y been cal l ed t he " pr i mar y dut i es 

t est . "   I n pr act i ce,  t he pr i mar y dut i es t est  has pr oved t o be a 

f l exi bl e t est  wi t hout  an answer  key and has not  y i el ded 

pr edi ct abl e r esul t s.   See Not e,  The Mi ni st er i al  Except i on t o 

Ti t l e VI I :  The Case f or  a Def er ent i al  Pr i mar y Dut i es Test ,  121 

                                                 
16 The di ssent  i s ver y c l ear  t o say t hat  a " l ay"  r el i gi ous 

school  t eacher  does not  f al l  wi t hi n t he mi ni st er i al  except i on.   
See,  e. g. ,  di ssent ,  ¶¶89,  90,  97,  99,  122.   One wonder s how t he 
di ssent ' s anal ys i s woul d change i f  Ost l und had been a nun 
i nst ead of  a l ay t eacher .   The f ocus,  however ,  shoul d be on t he 
f unct i on of  t he posi t i on,  not  t he t i t l e or  a cat egor i zat i on of  
j ob dut i es.  
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Har v.  L.  Rev.  1776,  1788 ( 2008)  ( " [ J] udi c i al  eval uat i on of  t he 

r ol e of  empl oyees——f r om par ochi al  school  t eacher s t o chur ch 

or gani st s——has not  cr eat ed any di scer ni bl y consi st ent  pat t er n. " )  

( f oot not es omi t t ed) ;  Janet  S.  Bel cove- Shal i n,  Mi ni st er i al  

Except i on and Ti t l e VI I  Cl ai ms:  Case Law Gr i d Anal ysi s,  2 Nev.  

L. J.  86,  115 ( 2002)  ( " Appl y i ng t hese gui del i nes t o speci f i c  

cases has not  y i el ded consi st ent  r esul t s. " ) .  

¶44 The cr ux of  t he pr obl em wi t h t he appl i cat i on of  t he 

pr i mar y dut i es t est  i s  what  t he wor d " pr i mar y"  means.   Some 

cour t s have i nt er pr et ed i t  t o mean t hat  r el i gi ous t asks must  

encompass t he l ar gest  shar e of  t he posi t i on,  what  mi ght  be 

cal l ed t he " quant i t at i ve appr oach. "   These cour t s wi l l  l ook,  i n 

t he educat i on cont ext ,  f or  exampl e,  at  t he amount  of  t i me spent  

on par t i cul ar  subj ect s deemed " secul ar "  ver sus subj ect s deemed 

" r el i gi ous, "  or  at  t he number  of  j ob dut i es t hat  can be 

cl assi f i ed as " r el i gi ous"  or  deemed " secul ar . "   See,  e. g. ,  

Gui nan v.  Roman Cat hol i c Ar chdi ocese of  I ndi anapol i s,  42 F.  

Supp.  2d 849 ( S. D.  I nd.  1998)  ( hol di ng t hat  mi ni st er i al  st at us 

di d not  appl y t o a t eacher  at  a Cat hol i c el ement ar y school  wher e 

" t he vast  maj or i t y"  of  her  dut i es i nvol ved t eachi ng secul ar  

c l asses) ;  Redhead v.  Conf er ence of  Sevent h- day Advent i st s,   440 

F.  Supp.  2d 211,  221 ( E. D. N. Y.  2006)  ( hol di ng t hat  mi ni st er i al  

st at us di d not  appl y t o an el ement ar y school  t eacher  because 

" pl ai nt i f f ' s  t eachi ng dut i es wer e pr i mar i l y secul ar , "  and " t hose 

r el i gi ous i n nat ur e wer e l i mi t ed t o onl y one hour  of  Bi bl e 

i nst r uct i on per  day and at t endi ng r el i gi ous cer emoni es wi t h 

st udent s onl y once per  year . " ) .   Thi s l i ne of  ar gument  i s t he 
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appr oach advanced by Ost l und i n t hi s case,  and adopt ed by ALJ 

Br own, 17 LI RC, 18 t he c i r cui t  cour t , 19 and t he cour t  of  appeal s. 20   

¶45 Anot her ,  and we t hi nk bet t er ,  way t o v i ew t he 

mi ni st er i al  except i on i s f r om what  mi ght  be cal l ed t he 

" f unct i onal "  appr oach.   Thi s per spect i ve f ocuses mor e on t he 

second st at ement  i n Raybur n:  " whet her  a posi t i on i s i mpor t ant  t o 

t he spi r i t ual  and past or al  mi ssi on of  t he chur ch. "   Raybur n,  772 

F. 2d at  1169.   Thi s i s a mor e hol i st i c appr oach i n whi ch 

act i v i t i es such as t eachi ng,  chur ch gover nance,  and super vi s i on 

of  or  par t i c i pat i on i n wor shi p ar e r el evant  evi dence as t o t he 

i mpor t ance of  t he posi t i on t o t he spi r i t ual  and past or al  mi ssi on 

of  a house of  wor shi p or  r el i gi ous or gani zat i on.   The pr i mar y 

concer n her e i s t he f unct i on of  t he empl oyee,  not  onl y t he 

enumer at ed t asks t hemsel ves.  

                                                 
17 ALJ Br own concl uded:    

Measur ed by t he amount  of  t i me Ms.  Ost l und spent  i n 
non- r el i gi ous ver sus r el i gi ous act i v i t i es,  or  by t he 
number  of  r el i gi ous ver sus non- r el i gi ous f unct i ons 
cont ai ned i n her  j ob descr i pt i on and t he eval uat i ons 
of  her  per f or mance of  t hose f unct i ons,  Ms.  Ost l und' s 
j ob was not  pr i mar i l y mi ni st er i al .  

18 LI RC quot ed ALJ Br own' s st at ement  i n f oot not e 17 above as 
par t  of  i t s  own concl usi on.  

19 The ci r cui t  cour t  i nsi st ed i t  was not  t r y i ng t o 
compar t ment al i ze r el i gi on by di smi ssi ng t he cl ai med i nt egr at i on 
of  f ai t h and l ear ni ng i n ever yt hi ng.   I t  concl uded nonet hel ess 
t hat  her  pr i mar y dut i es wer e st i l l  t o t each secul ar  subj ect s.  

20 The cour t  of  appeal s f ound t hat  Ost l und' s r el i gi ous 
dut i es " do not  const i t ut e t he pr i mar y par t  of  her  wor k day and 
t hey ar e not  t he pr i mar y f ocus ei t her  of  t he j ob descr i pt i on or  
j ob eval uat i on. "   Coul ee Cat hol i c Schs. ,  312 Wi s.  2d 331,  ¶39.  
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¶46 We r ej ect  a pr i mar y dut i es t est  t hat  l ooks t o see i f  

t he " vast  maj or i t y"  of  t asks ar e r el i gi ous,  or  whet her  a 

maj or i t y of  t he empl oyee' s t i me i s spent  on qui nt essent i al l y  

r el i gi ous t asks.   Thi s nar r ow vi ew does not ,  i n our  v i ew,  

suf f i c i ent l y r espect  t he const i t ut i onal  i mper at i ves of  t he f r ee 

exer ci se of  r el i gi on.   I t  al so ser ves t o mi ni mi ze or  pr i vat i ze 

r el i gi on by cal l i ng a f ai t h- cent er ed soci al  st udi es c l ass,  f or  

exampl e,  " secul ar "  because i t  does not  i nvol ve wor shi p and 

pr ayer .   What  t he quant i t at i ve appr oach means as a pr act i cal  

mat t er  i s t hat  t he st at e can i nt er f er e wi t h t he hi r i ng and 

f i r i ng of  t he l eader s of  r el i gi ous or gani zat i ons and houses of  

wor shi p so l ong as t he l eader s ar e spendi ng ( pr esumabl y)  49 

per cent  or  l ess of  t hei r  t i me or  t asks on what ever  t he cour t  

det er mi nes t o be " r el i gi ous"  act i v i t i es.   Thi s r edounds i n an 

i nt r usi veness i nconsi st ent  wi t h t he f r ee exer ci se of  r el i gi on. 21 

¶47 A f unct i onal  anal ysi s of  t he mi ni st er i al  except i on 

i nvol ves s i gni f i cant l y l ess i nt r usi on i nt o t he af f ai r s of  houses 

of  wor shi p and r el i gi ous or gani zat i ons.   I t  envi sages a mor e 

l i mi t ed r ol e f or  cour t s i n det er mi ni ng whet her  act i v i t i es or  

posi t i ons ar e r el i gi ous.   A f unct i onal  anal ysi s avoi ds r educi ng 

t he si gni f i cance of  a posi t i on t o a r ot e quant i t at i ve f or mul a.   

                                                 
21 The di ssent  asser t s t hat  we al t er  t he pr i mar y dut i es 

t est .   Di ssent ,  ¶89.   What  we have done i s r ej ect  a ver si on of  
t he pr i mar y dut i es t est  used by some cour t s t hat  r educes t he 
i nqui r y i nt o t he mi ni st er i al  r ol e of  an empl oyee t o a 
quant i t at i ve anal ysi s and t hus mi sses t he bi gger  pi ct ur e.  
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I n shor t ,  a f unct i onal  anal ysi s i s t r uer  t o t he Fi r st  

Amendment ' s pr ot ect i on of  r el i gi ous f r eedom. 22 

¶48 A f unct i onal  anal ysi s of  t he mi ni st er i al  except i on has 

t wo st eps.   The f i r st  st ep i s an i nqui r y i nt o whet her  t he 

or gani zat i on i n bot h st at ement  and pr act i ce has a f undament al l y 

r el i gi ous mi ssi on.   That  i s,  does t he or gani zat i on exi st  

pr i mar i l y t o wor shi p and spr ead t he f ai t h?  Any i nqui r y wi l l  be 

hi ghl y f act - sensi t i ve.   I t  may be,  f or  exampl e,  t hat  one 

r el i gi ousl y- af f i l i at ed or gani zat i on commi t t ed t o f eedi ng t he 

homel ess has onl y a nomi nal  t i e t o r el i gi on,  whi l e anot her  

r el i gi ousl y- af f i l i at ed or gani zat i on commi t t ed t o f eedi ng t he 

homel ess has a r el i gi ousl y i nf used mi ssi on i nvol v i ng t eachi ng,  

evangel i sm,  and wor shi p.   Si mi l ar l y,  one r el i gi ous school  may 

have some af f i l i at i on wi t h a chur ch but  not  at t empt  t o gr ound 

t he t eachi ng and l i f e of  t he school  i n t he r el i gi ous f ai t h,  

whi l e anot her  s i mi l ar l y s i t uat ed school  may be commi t t ed t o l i f e 

and l ear ni ng gr ounded i n a r el i gi ous wor l dvi ew.  

¶49 The second st ep i n t he anal ysi s i s an i nqui r y i nt o how 

i mpor t ant  or  c l osel y l i nked t he empl oyee' s wor k i s t o t he 

f undament al  mi ssi on of  t hat  or gani zat i on.   Thi s agai n wi l l  be 

                                                 
22 The di ssent  cont ai ns numer ous st at ement s suggest i ng,  

t hough not  st at i ng out r i ght ,  t hat  we ought  t o def er  t o t he 
Wi sconsi n Cour t  of  Appeal s opi ni on i n Jocz v.  LI RC,  196 Wi s.  2d 
273,  538 N. W. 2d 588 ( Ct .  App.  1995) ,  whi ch out l i ned a f r ami ng of  
t he pr i mar y dut i es t est .   See,  e. g. ,  di ssent ,  ¶109.   As t he 
di ssent  knows,  our  const i t ut i onal  i nt er pr et at i on,  t hough 
benef i t i ng f r om pr evi ous cour t s,  i s  de novo.   See Jocz,  196 
Wi s.  2d at  304.   Mor eover ,  t hi s opi ni on cl ear l y expl ai ns why we 
depar t  f r om t he f r ami ng of  t he i ssues out l i ned i n Jocz.  
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hi ghl y f act - speci f i c .   Rel evant  evi dence as t o t he empl oyee' s 

i mpor t ance t o t he r el i gi ous mi ssi on of  t he or gani zat i on wi l l  

i ncl ude obj ect i ve empl oyment  i ndi cat or s such as hi r i ng cr i t er i a,  

t he j ob appl i cat i on,  t he empl oyment  cont r act ,  act ual  j ob dut i es,  

per f or mance eval uat i ons,  and t he under st andi ng or  

char act er i zat i on of  a posi t i on by t he or gani zat i on. 23  Teachi ng,  

evangel i z i ng,  chur ch gover nance,  super vi s i on of  a r el i gi ous 

or der ,  and over seei ng,  l eadi ng,  or  par t i c i pat i ng i n r el i gi ous 

r i t ual s,  wor shi p,  and/ or  wor shi p ser vi ces wi l l  ser ve as 

i mpor t ant  f act or s,  r at her  t han t he onl y evi dence we measur e or  

consi der  as under  t he quant i t at i ve appr oach.   These 

qui nt essent i al l y  r el i gi ous t asks wi l l  evi nce a c l ose l i nk and 

i mpor t ance t o an or gani zat i on' s r el i gi ous mi ssi on.  

¶50 I t  i s  hel pf ul  t o r evi ew t wo cases t hat  i l l ust r at e t he 

appr oach we adopt  t oday.   I n Par due v.  Cent er  Ci t y Consor t i um 

School s of  t he Ar chdi ocese of  Washi ngt on,  I nc. ,  875 A. 2d 669 

( D. C.  2005) ,  t he Di st r i ct  of  Col umbi a Cour t  of  Appeal s hel d t hat  

t he mi ni st er i al  except i on appl i ed t o a Cat hol i c el ement ar y 

school  pr i nci pal ,  t her eby pr ecl udi ng her  r ace di scr i mi nat i on and 

                                                 
23 CCS ar gues t hat  cour t s shoul d def er  t o t he 

char act er i zat i on of  a posi t i on by t he or gani zat i on or  chur ch.   
We bel i eve cour t s shoul d cer t ai nl y consi der  t he or gani zat i on' s  
under st andi ng or  char act er i zat i on of  a posi t i on,  and i t  i s  
l i kel y t hat  t hi s  wi l l  pr ovi de gr eat  i nsi ght  i nt o t he cent r al i t y 
of  a posi t i on t o t he or gani zat i on' s mi ssi on.   The wei ght  of  t hi s  
evi dence i s f or  t he cour t  t o det er mi ne,  however .   We ar e not  
per suaded t hat  an or gani zat i on' s char act er i zat i on shoul d be 
det er mi nat i ve or ,  by def i ni t i on,  be accor ded gr eat er  wei ght  t han 
al l  ot her  r el evant  evi dence.  
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r et al i at i on c l ai ms agai nst  t he Ar chdi ocese of  Washi ngt on.   I d.  

at  670.  

¶51 The cour t ' s  anal ysi s f ocused,  cor r ect l y i n our  v i ew,  

on t he di r ect i ve i n Raybur n t o " det er mi ne whet her  a posi t i on i s 

i mpor t ant  t o t he spi r i t ual  and past or al  mi ssi on of  t he chur ch. "   

Raybur n,  772 F. 2d at  1169.   Thus,  t he cour t ' s  anal ysi s i ni t i al l y  

f ocused on t he school ' s mi ssi on,  concl udi ng t hat  t he Cat hol i c 

school s i n t he Ar chdi ocese had a " per vasi ve r el i gi ous mi ssi on"  

wher e i nst r uct i on on f ai t h and mor al s was " par t  of  t he t ot al  

educat i onal  pr ocess. "   These Cat hol i c school s wer e,  t he cour t  

f ound,  " an i nt egr al  par t  of  t he r el i gi ous mi ssi on of  t he 

Cat hol i c Chur ch. "   Par due,  875 A. 2d at  675 ( quot i ng Lemon,  403 

U. S.  at  615- 16) .  

¶52 Af t er  t hi s,  t he cour t  exami ned t he pr i nci pal ' s  

f unct i on,  whi ch t he l ower  cour t  concl uded was t o communi cat e t he 

school ' s message,  one f ounded on r el i gi ous bel i ef ,  t o t he st af f ,  

st udent s,  and par ent s.   I d.  at  676- 77.   The cour t  r ej ect ed t he 

ar gument  t hat  because most  of  her  dai l y r esponsi bi l i t i es wer e no 

di f f er ent  f r om a publ i c school  pr i nci pal ,  she coul d not  have 

been a mi ni st er i al  empl oyee.   The cour t  expl ai ned:  " [ M] er el y 

enumer at i ng t he dut i es i n Par due' s j ob descr i pt i on,  many under  

secul ar - soundi ng headi ngs such as ' mat er i al s management '  and 

' of f i ce management , '  t el l s  us l i t t l e about  whet her  her  ' posi t i on 

i s i mpor t ant  t o t he spi r i t ual  and past or al  mi ssi on of  t he 

chur ch. ' "   I d.  at  677 ( c i t i ng Raybur n,  772 F. 2d at  1169) .   

I nst ead,  t he cour t  concl uded t hat  her  r esponsi bi l i t i es when 
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v i ewed as a whol e wer e " i next r i cabl y i nt er t wi ned i n t he school ' s 

mi ssi on. "   I d.  

¶53 Si mi l ar l y,  i n an unpubl i shed opi ni on,  t he Four t h 

Ci r cui t  l ooked pr i mar i l y at  t he mi ssi on of  a Sevent h- day 

Advent i st  school  i n det er mi ni ng t hat  t he mi ni st er i al  except i on 

pr ecl uded an el ement ar y school  t eacher ' s di scr i mi nat i on c l ai ms.  

Cl apper  v.  Chesapeake Conf er ence of  Sevent h- day Advent i st s,  No.  

97- 2648,  166 F. 3d 1208 ( t abl e) ,  1998 WL 904528,  * 8 ( 4t h Ci r .  

Dec.  29,  1998) .   The cour t  not ed t hat  t he school ' s mi ssi on,  or  

pr i mar y pur pose,  was " t he sal vat i on of  each st udent ' s soul  

t hr ough hi s or  her  i ndoct r i nat i on i n Sevent h- day Advent i st  

t heol ogi cal  bel i ef s. "   I d.  at  * 1.   Teacher s wer e a v i t al  par t  of  

t hi s mi ssi on,  and wer e encour aged t o l ook at  t eachi ng " as a hol y  

vocat i on. "   I d.  at  * 3.   The cour t  expl i c i t l y  r ej ect ed t he 

t eacher ' s ar gument s t hat  he was not  mi ni st er i al  because onl y one 

of  hi s t hi r t een st at ed r esponsi bi l i t i es was r el i gi ous i n nat ur e.   

I d.  at  * 6.   I t  f ound t hat  t he t eacher  t aught  t he Bi bl e,  

i ncor por at ed chur ch t eachi ngs t hr oughout  t he cur r i cul um,  and l ed 

t he st udent s i n pr ayer ,  wor shi p,  and wi t nessi ng act i v i t i es.   I d.  

at  * 7.  

¶54 I n shor t ,  t he cour t  appl i ed a f unct i onal  anal ysi s,  

choosi ng t o under st and t eachi ng a " secul ar "  c l ass as not  pur el y 

secul ar  i n t he cont ext  of  t hat  r el i gi ous school .   Teacher s wer e 

consi der ed t o have si gni f i cant  r ol es i n t he pr opagat i on of  t he 

f ai t h even t hough a maj or i t y of  t hei r  t asks and t i me was spent  

t eachi ng a t r adi t i onal  academi c cur r i cul um.   I d.   The pr i mar y 

dut i es t est  was not  a quant i t at i ve t est ,  t he cour t  st at ed.   I d.   
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I nst ead,  based on a t ot al  v i ew of  t he f act s,  t he cent r al  

const i t ut i onal  quest i on i s whet her  enf or cement  of  t he t eacher ' s  

act i on " woul d subst ant i al l y  i nf r i nge upon t he Chesapeake 

Conf er ence' s r i ght  t o choose i t s spi r i t ual  l eader s. "   I d.   The 

cour t  expl ai ned:  

Whi l e t he r el at i ve quant i t y of  t i me an empl oyee of  a 
r el i gi ous ent i t y spends di r ect l y t eachi ng and 
spr eadi ng t he f ai t h,  pr ovi di ng chur ch gover nance,  
super vi s i ng a r el i gi ous or der ,  or  super vi s i ng or  
par t i c i pat i ng i n r el i gi ous r i t ual  and wor shi p i s 
i mpor t ant  i n det er mi ni ng whet her  t hose act i v i t i es ar e 
t he pr i mar y dut i es of  such empl oyee,  t he degr ee of  t he 
chur ch ent i t y ' s r el i ance upon such empl oyee t o 
i ndoct r i nat e per sons i n i t s t heol ogy i s equal l y 
i mpor t ant .  

I d.   The cour t  t hen concl uded t hat  " f or  t he r easons pr evi ousl y 

set  f or t h,  t he quant i t at i ve and qual i t at i ve combi nat i on of  

f act ual  c i r cumst ances i n t he pr esent  case compel s us t o concl ude 

t hat  t he pr i mar y dut i es t est  i s  sat i sf i ed. "   I d.  

¶55 A f unct i onal  anal ysi s of  t he mi ni st er i al  except i on 

makes sense because,  t hough i t  depar t s i n f or m f r om t he anal ysi s 

used by many ot her  cour t s,  i t  get s t o t he r eal  hear t  of  t he 

mi ni st er i al  except i on,  whi ch i s pr event i ng t he st at e f r om 

i nt r udi ng i nt o t he mi ssi on of  r el i gi ous or gani zat i ons or  houses 

of  wor shi p.   The st at e sur el y has a st r ong i nt er est  i n ensur i ng 

f ai r  empl oyment  oppor t uni t i es r egar dl ess of  age,  r ace,  and ot her  

such f act or s.   Nonet hel ess,  we concl ude t hat  t he Wi sconsi n 

l egi s l at ur e over st eps i t s const i t ut i onal  aut hor i t y when i t s 

ot her wi se l audabl e ef f or t s at  f ai r ness i nt er f er e wi t h t he hi r i ng 

and f i r i ng of  empl oyees who ar e i mpor t ant  and cl osel y l i nked t o 
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t he r el i gi ous mi ssi on of  a r el i gi ous or gani zat i on.   Such act i ons 

i mper mi ssi bl y i nt r ude upon t he or gani zat i on' s exer ci se of  

r el i gi ous l i ber t y.  

B.  Rel i gi ous Fr eedom under  t he Wi sconsi n Const i t ut i on 

¶56 Ar t i c l e I ,  Sect i on 18 of  t he Wi sconsi n Const i t ut i on 

was i ncl uded as par t  of  Wi sconsi n' s or i gi nal  const i t ut i on i n 

1848. 24  I t  pr ovi des as f ol l ows:  

Freedom of worship; liberty of conscience; state 
religion; public funds.  Sect i on 18.   The r i ght  of  
ever y per son t o wor shi p Al mi ght y God accor di ng t o t he 
di ct at es of  consci ence shal l  never  be i nf r i nged;  nor  
shal l  any per son be compel l ed t o at t end,  er ect  or  
suppor t  any pl ace of  wor shi p,  or  t o mai nt ai n any 
mi ni st r y,  wi t hout  consent ;  nor  shal l  any cont r ol  of ,  
or  i nt er f er ence wi t h,  t he r i ght s of  consci ence be 
per mi t t ed,  or  any pr ef er ence be gi ven by l aw t o any 
r el i gi ous est abl i shment s or  modes of  wor shi p;  nor  
shal l  any money be dr awn f r om t he t r easur y f or  t he 
benef i t  of  r el i gi ous soci et i es,  or  r el i gi ous or  
t heol ogi cal  semi nar i es.  

¶57 As wi t h any document ,  t he i nt er pr et i ve t ask i s t o 

" ascer t ai n i t s t r ue i nt ent  and meani ng. "   St at e v.  Beno,  116 

Wi s.  2d 122,  136- 37,  341 N. W. 2d 668 ( 1984) .   The aut hor i t at i ve,  

and usual l y f i nal ,  i ndi cat or  of  t he meani ng of  a pr ovi s i on i s 

t he t ext ——t he act ual  wor ds used. 25  See St at e ex r el .  Kal al  v.  

                                                 
24 The cl ause was amended i n 1982 t o change gender - speci f i c 

l anguage t o gender - neut r al  l anguage.  

25 I n Beno,  we di scussed a t hr ee- st ep pr ocess f or  
i nt er pr et i ng our  const i t ut i on.   The cour t  i s  t o exami ne:  

 ( 1)  The pl ai n meani ng of  t he wor ds i n t he cont ext  
used;  

 ( 2)  The hi st or i cal  anal ysi s of  t he const i t ut i onal  
debat es and of  what  pr act i ces wer e i n exi st ence 
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Ci r cui t  Cour t  f or  Dane Count y,  2004 WI  58,  ¶44,  271 Wi s.  2d 633,  

681 N. W. 2d 110 ( di scussi ng st at ut or y i nt er pr et at i on) .  

¶58 The t ext  her e cont ai ns sever al  c l auses appl y i ng i n 

di f f er ent  f act ual  scenar i os.   I t  cont ai ns t wo cl auses r ef er r i ng 

t o t he r i ght s of  consci ence ( t he " Fr eedom of  Consci ence 

Cl auses" ) ,  whi ch we under st and t o r ef er  gener al l y t o t he 

exer ci se of  r el i gi ous f r eedom. 26  The mai n r i ght  pr ot ect ed i s t o 

" wor shi p Al mi ght y God accor di ng t o t he di ct at es of  consci ence. "   

Thi s r i ght  i s  accor ded t o " ever y per son. "   By l ogi cal  ext ensi on 

                                                                                                                                                             
i n 1848,  whi ch t he cour t  may r easonabl y pr esume 
wer e al so known t o t he f r amer s of  t he 1848 
const i t ut i on;  and 

 ( 3)  The ear l i est  i nt er pr et at i on of  t hi s sect i on by 
t he l egi s l at ur e as mani f est ed i n t he f i r st  l aw 
passed f ol l owi ng t he adopt i on of  t he 
const i t ut i on.  

St at e v.  Beno,  116 Wi s.  2d 122,  136- 37,  341 N. W. 2d 668 ( 1984)  
( c i t at i ons omi t t ed) .   I n t hi s case,  we see l i t t l e r eason t o 
ext end our  i nt er pr et at i on beyond t he t ext .   And even i f  we di d 
engage i n st eps t wo and t hr ee,  t her e i s l i t t l e hi st or i cal  
evi dence r egar di ng t he meani ng of  t hi s pr ovi s i on i n 1848 or  
shor t l y t her eaf t er .   

26 I n 1848,  t he year  t he Wi sconsi n Const i t ut i on was adopt ed,  
t he Pennsyl vani a Supr eme Cour t  deci ded a case under  i t s 
const i t ut i on,  whi ch cont ai ned near l y i dent i cal  l anguage wi t h 
r espect  t o t he r i ght s of  consci ence as our  own.   The cour t  t her e 
def i ned t he r i ght s of  consci ence as " s i mpl y a r i ght  t o wor shi p 
t he Supr eme Bei ng accor di ng t o t he di ct at es of  t he hear t ;  t o 
adopt  any cr eed or  hol d any opi ni on what ever ,  or  t o suppor t  any 
r el i gi on;  and t o do,  or  f or bear  t o do,  any act  f or  consci ence'  
sake,  t he doi ng or  f or bear i ng of  whi ch i s not  pr ej udi c i al  t o t he 
publ i c. "   Specht  v.  Commonweal t h,  8 Pa.  312,  * 9 ( 1848) .   That  i s 
t o say,  t he " r i ght s of  consci ence"  was anot her  way of  descr i bi ng 
t he r i ght  t o bel i eve and pr act i ce one' s f ai t h accor di ng t o one' s 
convi ct i ons.  
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and as af f i r med by t he Supr eme Cour t  wi t h r espect  t o Fi r st  

Amendment  r i ght s ( see Raybur n,  772 F. 2d at  1167) ,  i ndi v i dual s 

al so have t he r i ght  t o pr act i ce t hei r  r el i gi ous f ai t h i n gr oups,  

as col l ect i ons of  i ndi v i dual s,  and t o f or m houses of  wor shi p and 

f ai t h- based or gani zat i ons commi t t ed t o achi evi ng t hei r  f ai t h-

based ends.  

¶59 The Wi sconsi n Const i t ut i on uses t he st r ongest  possi bl e 

l anguage i n t he pr ot ect i on of  t hi s r i ght .   I t  pr ovi des t hat  t he 

r i ght  t o wor shi p as one i s so convi nced " shal l  never  be 

i nf r i nged. "   I t  goes even f ur t her ,  st at i ng,  " nor  shal l  any 

cont r ol  of ,  or  i nt er f er ence wi t h,  t he r i ght s of  consci ence be 

per mi t t ed. "   I t  i s  di f f i cul t  t o concei ve of  l anguage bei ng 

st r onger  t han t hi s.   The quest i on i s,  how do t hese st r ong 

pr ohi bi t i ons on st at e gover nment  appl y her e? 

¶60 Thi s cour t  has st at ed t hat  Ar t i c l e I ,  Sect i on 18 

ser ves t he same dual  pur poses as t he Est abl i shment  Cl ause and 

Fr ee Exer ci se Cl ause of  t he U. S.  Const i t ut i on.   St at e ex r el .  

War r en v.  Nusbaum,  55 Wi s.  2d 316,  332,  198 N. W. 2d 650 ( 1972) .   

However ,  we have al so r ecogni zed t hat  t hese pr ovi s i ons,  t hough 

shar i ng some si mi l ar i t i es wi t h t he f eder al  pr ovi s i ons,  ar e not  

t he same.   St at e v.  Mi l l er ,  202 Wi s.  2d 56,  63- 66,  549 

N. W. 2d 235 ( 1996) .   The pr ot ect i ons and pr ohi bi t i ons i n t he 

Wi sconsi n Const i t ut i on ar e f ar  mor e speci f i c .   And wi t h r egar d 

t o t he r i ght s of  consci ence,  t hi s c l ause cont ai ns ext r emel y 

st r ong l anguage,  pr ovi di ng expansi ve pr ot ect i ons f or  r el i gi ous 

l i ber t y.   Thus,  we ar e not  l i mi t ed t o cur r ent  Fi r st  Amendment  

j ur i spr udence when i nt er pr et i ng our  own const i t ut i onal  
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pr ot ect i ons f or  r el i gi ous l i ber t y;  r at her ,  we ar e r equi r ed t o 

gi ve ef f ect  t o t he mor e expl i c i t  guar ant ees set  f or t h i n our  

st at e const i t ut i on.   I d.  at  65- 66.  

¶61 When f aced wi t h a c l ai m t hat  a st at e l aw vi ol at es an 

i ndi v i dual  or  or gani zat i on' s f r eedom of  consci ence,  we have 

gener al l y appl i ed t he compel l i ng st at e i nt er est / l east  

r est r i ct i ve al t er nat i ve t est .   I d.  at  66.   Under  t hi s t est ,  t he 

r el i gi ous or gani zat i on has t o pr ove ( 1)  t hat  i t  has a s i ncer el y 

hel d r el i gi ous bel i ef ,  and ( 2)  t hat  such bel i ef  i s  bur dened by 

t he appl i cat i on of  t he st at e l aw at  i ssue.   Upon t hi s showi ng,  

t he bur den shi f t s t o t he st at e t o pr ove ( 3)  t hat  t he l aw i s 

based upon a compel l i ng st at e i nt er est  ( 4)  t hat  cannot  be ser ved 

by a l ess r est r i ct i ve al t er nat i ve.   I d.  

¶62 Thi s anal ysi s——t hough appr opr i at e i n most  

c i r cumst ances27 r egar di ng l aws bur deni ng t he r i ght s of  

consci ence——i s not  hel pf ul  her e.   The l aw at  i ssue i n t hi s case 

i s not  s i mpl y a bur den on an i ndi v i dual ' s or  or gani zat i on' s 

r el i gi ous bel i ef s;  i t  i s  an ef f or t  by t he st at e t o i nt r ude i nt o 

t he hi r i ng and f i r i ng deci s i ons of  a r el i gi ous or gani zat i on.   As 

we have pr evi ous l y st at ed,  Ar t i c l e I ,  Sect i on 18 " oper at e[ s]  as 

a per pet ual  bar  t o t he st at e f r om t he i nf r i ngement ,  cont r ol ,  or  

                                                 
27 When Mi l l er  was deci ded,  t hi s was a cor r ect  st at ement  of  

t he l aw appl i cabl e t o t he Fi r st  Amendment ' s pr ot ect i on f or  
r el i gi ous f r eedom.   However ,  t he Supr eme Cour t  over t ur ned t hi s  
as i t  appl i es t o st at e l aws i n Ci t y of  Boer ne v.  Fl or es,  521 
U. S.  507 ( 1997) .   We st i l l  bel i eve,  however ,  t hat  t hi s i s t he 
appr opr i at e st andar d under  t he Wi sconsi n Const i t ut i on f or  most  
l aws bur deni ng r el i gi ous bel i ef .  
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i nt er f er ence wi t h"  t he r i ght s of  consci ence.   St at e ex r el .  

Wei ss v.  Di st .  Bd.  of  Sch. - Di st .  No.  8 of  Ci t y of  Edger t on,  76 

Wi s.  177,  210- 11,  44 N. W.  967 ( 1890) .  

¶63 No one coul d l egi t i mat el y c l ai m,  f or  exampl e,  t hat  t he 

st at e' s compel l i ng i nt er est  i n pr ohi bi t i ng r aci al  di scr i mi nat i on 

( and a l aw nar r owl y t ai l or ed t o doi ng pr eci sel y t hat )  woul d 

al l ow t he st at e t o adj udi cat e a r ace di scr i mi nat i on c l ai m i n t he 

sel ect i on of  a r el i gi ous l eader  such as a pr i est ,  past or ,  r abbi ,  

i mam,  et c.   Ther e i s no wei ghi ng of  t he st at e' s i nt er est  or  

exami nat i on of  whet her  t he l aw i s nar r owl y t ai l or ed t o achi eve 

t hat  i nt er est .   The st at e s i mpl y has no aut hor i t y t o cont r ol  or  

i nt er f er e wi t h t he sel ect i on of  spi r i t ual  l eader s of  a r el i gi ous 

or gani zat i on wi t h a r el i gi ous mi ssi on.   The t ext  of  our  

const i t ut i on st at es t hat  t he st at e cannot  do i t ——at  al l .   The 

mai n i nqui r y i s not  how i mpor t ant  t he r i ght  i n quest i on i s,  but  

whet her  t he l aw i s " cont r ol l i ng"  or  " i nt er f er i ng wi t h"  r el i gi ous 

f r eedom.  

¶64 By anal ogy,  t he Thi r t eent h Amendment  of  t he U. S.  

Const i t ut i on pr ovi des:  " Nei t her  s l aver y nor  i nvol unt ar y 

ser vi t ude,  except  as a puni shment  f or  cr i me wher eof  t he par t y 

shal l  have been dul y convi ct ed,  shal l  exi st  wi t hi n t he Uni t ed 

St at es,  or  any pl ace subj ect  t o t hei r  j ur i sdi ct i on. "   U. S.  

Const .  amend.  XI I I .   We t hi nk i t  i nconcei vabl e t hat  one mi ght  

concl ude sl aver y can exi st  i n t he Uni t ed St at es as l ong as t he 

st at e has a compel l i ng i nt er est .   The t ext  i s  c l ear ——sl aver y i s 

not  al l owed.  
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¶65 We do not  mean t o suggest  t hat  anyt hi ng i nt er f er i ng 

wi t h a r el i gi ous or gani zat i on i s t ot al l y pr ohi bi t ed.   Gener al  

l aws r el at ed t o bui l di ng l i censi ng,  t axes,  soci al  secur i t y,  and 

t he l i ke ar e nor mal l y accept abl e.   Si mi l ar l y,  empl oyment  

di scr i mi nat i on l aws appl y i ng t o empl oyees who ar e not  i n 

posi t i ons t hat  ar e i mpor t ant  and cl osel y l i nked t o t he r el i gi ous 

mi ssi on of  a r el i gi ous or gani zat i on al so do not  r i se t o t he 

l evel  of  cont r ol  or  i nt er f er ence wi t h t he f r ee exer ci se of  

r el i gi on.  

¶66 The Wi sconsi n Const i t ut i on,  wi t h i t s speci f i c  and 

expansi ve l anguage,  pr ovi des much br oader  pr ot ect i ons f or  

r el i gi ous l i ber t y t han t he Fi r st  Amendment .   Mi l l er ,  202 Wi s.  2d 

at  64.   We need not  expl or e t he out er  boundar i es of  t hose 

pr ot ect i ons her e.   But  i t  i s  c l ear  t hat  t he Wi sconsi n 

Const i t ut i on pr ovi des at  l east  t he pr ot ect i ons cont ai ned i n t he 

Fi r st  Amendment  as out l i ned ear l i er  i n t hi s opi ni on.  

¶67 Thus,  t he st at e may not  i nt er f er e wi t h t he hi r i ng or  

f i r i ng deci s i ons of  r el i gi ous or gani zat i ons wi t h a r el i gi ous 

mi ssi on wi t h r espect  t o empl oyees who ar e i mpor t ant  and cl osel y 

l i nked t o t hat  mi ssi on.   These empl oyees ar e " mi ni st er i al . "   

Wi t h r espect  t o t hese mi ni st er i al  empl oyees,  l aws such as t he 

WFEA const i t ut e an i mper mi ssi bl e ef f or t  t o cont r ol  or  i nt er f er e 
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wi t h t he or gani zat i on' s r i ght s  of  consci ence i n v i ol at i on of  

Ar t i c l e I ,  Sect i on 18 of  t he Wi sconsi n Const i t ut i on. 28 

C.  Appl i cat i on t o Ost l und 

¶68 Thi s case i s  heavi l y f act - dependent .   As such,  our  

t r eat ment  of  t he f act s i s i mpor t ant  t o our  di sposi t i on of  t he 

case.   As di scussed above,  we def er  t o f act s f ound by t he agency 

( i n t hi s case,  LI RC adopt ed t he ALJ' s f i ndi ngs of  f act )  as l ong 

as t hey ar e subst ant i al l y  suppor t ed by t he r ecor d.   Wi s.  St at .  

§ 227. 57( 6) .  

¶69 However ,  t wo caveat s ar e r el evant .   Fi r st ,  our  r evi ew 

i s of  t he ent i r e r ecor d.   See Wi s.  St at .  § 227. 57( 1) .   We t hus 

consi der  unr ebut t ed f act s i n t he r ecor d so l ong as t hey do not  

conf l i c t  wi t h t hose f ound by LI RC.   Addi t i onal l y,  we wi l l  not  

def er  t o char act er i zat i ons of  f act s f ound by LI RC,  par t i cul ar l y 

wher e t hose char act er i zat i ons ar e couched as l egal  j udgment s.   

Her e,  t her e ar e at  l east  t wo f i ndi ngs of  f act  t hat  ar e 

char act er i zat i ons or  l egal  j udgment s.   LI RC f i ndi ng of  f act  16 

st at es t hat  t he t ext books wer e not  r el i gi ous and t hat ,  except  

f or  a Chr i st mas uni t ,  " her  i nst r uct i on i n soci al  st udi es was not  

pr i mar i l y r el i gi ous. "   However ,  Ost l und t est i f i ed t hat  she 

i ncor por at ed ( or  at t empt ed t o i ncor por at e)  r el i gi ous exampl es 

and val ues i nt o ever yt hi ng she t aught .   Whet her  or  not  her  

                                                 
28 Even i f  t he Supr eme Cour t  wer e t o const r ue t he Fi r st  

Amendment  i n a f ashi on i nconsi st ent  wi t h our  appl i cat i on t oday,  
our  hol di ng t hat  t he Wi sconsi n Const i t ut i on pr ovi des an 
i ndependent  basi s f or  t he mi ni st er i al  except i on' s br oader  
appl i cat i on woul d c l ear l y r emai n t he st andar d i n Wi sconsi n.   
Thi s i s so because t he t ext  war r ant s i t .  
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t eachi ng of  soci al  st udi es was " pr i mar i l y r el i gi ous"  i s mor e a 

char act er i zat i on or  l egal  j udgment  t han a f act ual  f i ndi ng t o 

whi ch we owe def er ence.  

¶70 LI RC f i ndi ng of  f act  25 s i mi l ar l y st at es t hat  

" r el i gi ous r el at ed act i v i t i es di d not  const i t ut e her  pr i mar y 

dut y. "   Thi s f i ndi ng of  f act  i s  par t i cul ar l y i nt r i gui ng i n t hat  

i t  uses t he l anguage of  t he pr i mar y dut i es t est .   To t he ext ent  

f i ndi ng of  f act  25 pur por t s t o answer  t he quest i on bef or e us,  we 

r ej ect  t hat  f i ndi ng of  f act  as t o i t s char act er i zat i on or  l egal  

j udgment .   Whi l e i t  may be t hat  t he maj or i t y of  her  dut i es wer e 

t eachi ng " secul ar "  subj ect s,  i t  does not  f ol l ow t hat  her  

" pr i mar y dut i es"  wer e secul ar  f or  pur poses of  det er mi ni ng 

whet her  t he mi ni st er i al  except i on appl i es.  

¶71 I n our  pr evi ous anal ysi s,  we concl uded t hat  t he 

Wi sconsi n Const i t ut i on pr ovi des at  l east  t he pr ot ect i ons 

guar ant eed by t he U. S.  Const i t ut i on.   Thus,  we pr oceed under  t he 

f unct i onal  anal ysi s of  t he mi ni st er i al  except i on as out l i ned i n 

t he Fi r st  Amendment  di scussi on above.   That  i s,  we l ook t o 

whet her  Ost l und' s posi t i on was i mpor t ant  and cl osel y l i nked t o 

t he r el i gi ous mi ssi on of  a r el i gi ous or gani zat i on.   We concl ude 

t hat  i t  was.  

¶72 Our  f i r st  i nqui r y i s i nt o t he nat ur e and mi ssi on of  

Ost l und' s empl oyer ——Coul ee Cat hol i c School s.   The r ecor d i s 

c l ear  t hat  CCS has a r el i gi ous mi ssi on and subst ant i al l y  

pr act i ces i t .   CCS i s an ent i t y commi t t ed t o mar shal l i ng t he 

r esour ces and exper t i se of  t he Cat hol i c school s i n t he Di ocese 

of  La Cr osse.   CCS i s an ent i t y of  t he Cat hol i c Chur ch i t sel f ,  
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subj ect  t o t he aut hor i t y of  t he Bi shop of  La Cr osse,  who hi msel f  

appr oved cer t ai n CCS r ul es and pol i c i es.  

¶73 CCS i s commi t t ed t o a di st i nct l y Cat hol i c educat i on 

ai med at  a " Chr i st i an concept  of  l i f e. "   The pr eambl e t o t he CCS 

Facul t y and St af f  Handbook expl i c i t l y  st at ed t hat  Cat hol i c 

school  educat i on i s an essent i al  par t  of  t he Cat hol i c Chur ch' s 

ef f or t s t o l i ve out  i t s mi ssi on " t o pr ocl ai m t he ki ngdom of  

God. "   Consi st ent  wi t h t hi s mi ssi on,  Cat hol i c  el ement ar y and 

secondar y school s ar e cal l ed " educat i onal  mi ni s t r y. "   CCS i s 

commi t t ed t o an " educat i on r oot ed i n t he Gospel  of  Jesus Chr i st "  

t hat  " cel ebr at es t he devel opment  of  Gospel  f ai t h and i dent i t y 

t hr ough sacr ament  and ser vi ce. "   I t  ai ms t o be a wor shi p- f i l l ed 

educat i onal  envi r onment  wi t h a f ai t h- cent er ed appr oach t o 

l ear ni ng.   I t  i s  beyond di sput e,  t hen,  t hat  CCS has a r el i gi ous 

mi ssi on.  

¶74 The act ual  pr act i ce of  Ost l und' s school  subst ant i al l y  

af f i r ms t hat  CCS gi ves l i f e t o t he wor ds of  i t s  mi ssi on.   

Teacher s made ef f or t s t o i nt egr at e Cat hol i c val ues i nt o var i ous 

aspect s of  t he cur r i cul a. 29  Thi s i ncl uded i nt egr at i ng 

                                                 
29 Based on f act s such as t hi s,  t he di ssent  ar gues t hat  our  

deci s i on t oday somehow i mpl i cat es t he const i t ut i onal i t y of  t he 
Mi l waukee Par ent al  Choi ce Pr ogr am ( " MPCP" ) ,  whi ch t hi s cour t  
uphel d i n Jackson v.  Benson,  218 Wi s.  2d 835,  578 N. W. 2d 602 
( 1998) .   Di ssent ,  ¶112.   Thi s ar gument  i s mi st aken,  r ef l ect i ng a 
mi sr eadi ng of  t hi s cour t ' s  deci s i on i n Jackson and a f ai l ur e t o 
appl y subsequent  Supr eme Cour t  pr ecedent  t hat  has now set t l ed 
t he mat t er .  
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Fi r st ,  we di d not  make t he f act s up i n t hi s case.   The 

di ssent  i s t r oubl ed not  by our  r easoni ng or  even our  appr oach t o 
t he f act s,  but  by t he f act s t hemsel ves.   I ndeed,  t he di ssent  
never  chal l enges t he unr ebut t ed evi dence f r om t he r ecor d t hat  
CCS was ai mi ng t o i nt egr at e t he Cat hol i c f ai t h i nt o t he whol e 
educat i onal  pr ocess,  and Ost l und t est i f i ed t hat  she made ef f or t s  
t o do t hi s.   These ar e t he f act s bef or e us and upon whi ch we 
must  base our  deci s i on.  

Second,  cont r ar y t o t he di ssent ' s asser t i ons,  t he opt - out  
pr ovi s i on pl ayed onl y a mi nor ,  i nconsequent i al  r ol e i n our  
opi ni on i n Jackson.   As t he di ssent  acknowl edges but  never  
gr appl es wi t h,  Jackson was deci ded on t he basi s of  t he 
Est abl i shment  Cl ause of  t he U. S.  Const i t ut i on,  and t he " benef i t s  
c l ause"  and " compel l ed suppor t  c l ause"  of  Ar t i c l e I ,  Sect i on 18 
of  t he Wi sconsi n Const i t ut i on ( ot her  i ssues wer e di scussed,  but  
ar e not  r el evant  her e) .   See Jackson,  218 Wi s.  2d at  875- 76.  

I n i t s anal ysi s under  t he Fi r st  Amendment ' s Est abl i shment  
Cl ause,  t he cour t  i n Jackson appl i ed t he Lemon t est  ( see supr a 
¶36 and n. 11) .   See Jackson,  218 Wi s.  2d at  856.   The mai n 
quest i on i n t he anal ysi s was whet her  t he pr ogr am had t he pr i mar y 
ef f ect  of  advanci ng or  i nhi bi t i ng r el i gi on.   I d.  at  858- 73.   
Anal yzi ng Supr eme Cour t  pr ecedent ,  we i dent i f i ed t he dual  
pr i nci pl es of  neut r al i t y and i ndi r ect  ai d.   I d.  at  860.   We t hus 
st at ed t he r ul e as f ol l ows:  

[ S] t at e educat i onal  assi st ance pr ogr ams do not  have 
t he pr i mar y ef f ect  of  advanci ng r el i gi on i f  t hose 
pr ogr ams pr ovi de publ i c ai d t o bot h sect ar i an and 
nonsect ar i an i nst i t ut i ons ( 1)  on t he basi s of  neut r al ,  
secul ar  cr i t er i a t hat  nei t her  f avor  nor  di sf avor  
r el i gi on;  and ( 2)  onl y as a r esul t  of  numer ous pr i vat e 
choi ces of  t he i ndi v i dual  par ent s of  school  age 
chi l dr en.  

I d.  at  869.   The anal ysi s was st r ai ght f or war d based on t hese 
cr i t er i a.   The MPCP was neut r al  and of f er ed ai d t o r el i gi ous 
school s onl y t hr ough i ndi v i dual  par ent al  choi ce.   I d.  at  872- 73.    

We f ur t her  st at ed t hat  t he pr ogr am di d not  cr eat e excessi ve 
gover nment  ent angl ement  wi t h r el i gi on mer el y because t he st at e 
woul d have some mi ni mal  over si ght ,  audi t i ng,  heal t h,  and ot her  
such obl i gat i ons.   I d.  at  874.  
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I t  i s  t r ue t hat  t he opt - out  pr ovi s i on was ment i oned i n t he 

anal ysi s,  but  t hi s needs t o be pl aced i n per spect i ve.   The 
Est abl i shment  Cl ause anal ysi s i n Jackson i s cont ai ned i n ¶¶20- 52 
and pages 853- 76 of  t he of f i c i al  Wi sconsi n Repor t s.   I n 33 
par agr aphs cover i ng 24 pages of  anal ysi s under  t he U. S.  
Const i t ut i on,  t he cour t  ment i oned t he opt - out  pr ovi s i on exact l y  
one t i me i n one sent ence.   The opt - out  c l ause was a f act or ,  but  
mer el y a negl i gi bl e one i n t he cour t ' s  anal ysi s.   

Our  anal ysi s of  t he benef i t s c l ause of  t he Wi sconsi n 
Const i t ut i on quer i ed whet her  t he MPCP had t he pr i nci pal  or  
pr i mar y ef f ect  of  advanci ng r el i gi on.   I d.  at  878.   Empl oyi ng 
t he same anal ysi s as under  t he Est abl i shment  Cl ause,  namel y,  t he 
neut r al i t y and i ndi r ect  ai d pr i nci pl es,  we concl uded t hat  t he 
MPCP di d not  v i ol at e t he benef i t s c l ause of  t he Wi sconsi n 
Const i t ut i on.   See i d.  at  876- 82.   The opt - out  pr ovi s i on whi ch 
so pr eoccupi es t he di ssent ,  was not  ment i oned at  al l  i n t he 10 
par agr aphs and 7 pages of  t hi s anal ysi s i n t he Wi sconsi n 
Repor t s.  

Fi nal l y,  t he Jackson cour t  det er mi ned t hat  t he pr ovi s i on 
di d not  v i ol at e t he compel l ed suppor t  c l ause of  t he Wi sconsi n 
Const i t ut i on.   The cour t  di d r ef er ence t he opt - out  pr ovi s i on as 
r el evant  t o t hi s anal ysi s,  but  i t  seems cl ear  t hat  t he pr ogr am 
compel s no chi l d t o at t end or  par t i c i pat e i n r el i gi ous c l asses 
or  act i v i t i es unl ess t he par ent  chooses t o send t hem t o t hat  
r el i gi ous school .   See i d.  at  883.  

Even so,  t he MPCP was not  uphel d because t he cour t  
concl uded t hat  r el i gi ous school s ar e not  r eal l y al l  t hat  
r el i gi ous anyway.   Ther e i s no evi dence t hat  t he i nt egr at i on of  
r el i gi ous val ues i nt o c l asses and school  l i f e was unknown t o t he 
cour t ,  or  conver sel y,  t hat  t he cour t  consi der ed t he opt - out  
pr ovi s i on suf f i c i ent  t o keep al l  r el i gi ous i nf l uences away f r om 
par t i c i pat i ng chi l dr en.  
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t heol ogi cal  and mor al  pr i nci pl es i nt o each subj ect ,  as wel l  as 

use of  r el i gi ous exampl es and symbol s t hat  woul d not  be f ound i n 

a publ i c school .   St udent s wer e t aught  t he Cat hol i c f ai t h i n a 

dai l y r el i gi on c l ass,  and cel ebr at ed Mass weekl y .   The st udent s 

al so pr ayed at  poi nt s t hr oughout  t he day and cel ebr at ed 

r el i gi ous hol i days.   Teacher s wer e r equi r ed t o t each,  suppor t ,  

and exempl i f y Cat hol i c doct r i ne and mor al i t y,  and t hey wer e t o 

hel p f ost er  spi r i t ual  gr owt h among t hei r  st udent s.  

¶75 I n shor t ,  CCS member  school s ar e not  j ust  publ i c 

school s wi t h a f ew suppl ement al  r el i gi ous ext r as.   CCS was 

expl i c i t l y  and i nt ent i onal l y f ai t h- cent er ed,  and t he r ecor d 

suppor t s t hat  CCS t r i ed t o l i ve out  i t s mi ssi on.  

¶76 The second st ep i n our  i nqui r y i s an exami nat i on of  

Ost l und' s posi t i on i t sel f  and t he degr ee t o whi ch i t  i s 

i mpor t ant  and cl osel y l i nked t o CCS' s mi ssi on.   As a f i r st - gr ade 

t eacher  at  St .  Pat r i ck ' s El ement ar y School ,  one of  t he CCS 

                                                                                                                                                             
Possi bl y t he most  conf usi ng aspect  of  t he di ssent ' s  

di scussi on on t hi s poi nt  i s  t hat  i t  compl et el y i gnor es Supr eme 
Cour t  pr ecedent  t hat  has s i nce set t l ed t hi s i ssue.   I n Zel man v.  
Si mmons- Har r i s,  536 U. S.  639 ( 2002) ,  t he Supr eme Cour t  
consi der ed t he const i t ut i onal i t y of  Cl evel and' s school  voucher  
pr ogr am.   Ther e i s no evi dence t hat  Cl evel and' s pr ogr am had a 
s i mi l ar  opt - out  pr ovi s i on.   Yet ,  t he Supr eme Cour t  t ook t he same 
appr oach as t hi s cour t  di d i n Jackson,  i dent i f y i ng t he t wo 
gover ni ng pr i nci pl es as neut r al i t y and pr i vat e choi ce,  and f ound 
t hat  t he Cl evel and pr ogr am was neut r al  and a pr ogr am of  t r ue 
pr i vat e choi ce,  and t hus di d not  v i ol at e t he Est abl i shment  
Cl ause.   Zel man,  536 U. S.  at  662- 63.   Ther ef or e,  even i f  t he 
di ssent er s ar e not  comf or t abl e wi t h a school  choi ce pr ogr am t hat  
does not  compl et el y i nsul at e chi l dr en i n r el i gi ous school s f r om 
r el i gi on,  t he Supr eme Cour t  has spoken:  Ther e i s no 
Est abl i shment  Cl ause vi ol at i on.    
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school s,  i t  i s  obvi ous t hat  Ost l und' s r ol e was of  hi gh 

i mpor t ance and c l osel y l i nked t o t he mi ssi on of  t he school ——t he 

i ncul cat i on of  a Chr i st - cent er ed concept  of  l i f e.  

¶77 The r ecor d suppor t s t hi s char act er i zat i on.   Ost l und 

l ed pr ayer  wi t h her  st udent s,  i ncor por at ed r el i gi ous exampl es,  

symbol s,  and st or i es i nt o ot her  subj ect s,  and hel ped cel ebr at e 

school - wi de cel ebr at i ons of  r el i gi ous hol i days.   Si gni f i cant l y,  

Ost l und was a cat echi st  f or  f our  days per  week;  t hat  i s ,  she 

t aught  Cat hol i c doct r i ne and pr act i ce t o her  st udent s.   Ost l und 

al so t ook her  s t udent s t o Mass each week,  somet i mes pl anni ng 

Bi bl e r eadi ngs and wr i t i ng pr ayer s f or  wor shi p ser vi ces.   

Ost l und was i mpor t ant  and cl osel y l i nked t o t he r el i gi ous 

mi ssi on of  CCS wi t h r egar d t o her  f i r st - gr ade st udent s.  

¶78 Ost l und was r equi r ed t o obt ai n basi c and advanced 

cer t i f i cat i ons i n r el i gi ous i nst r uct i on.   Thi s  means she was 

r equi r ed t o and di d r ecei ve ongoi ng t r ai ni ng and i nst r uct i on on 

how t o t each t he Cat hol i c f ai t h t o her  st udent s.   She f ur t her  

agr eed t o model  and suppor t  Cat hol i c t eachi ng.   I n her  j ob 

descr i pt i on,  whi ch al so ser ved as t he t empl at e f or  her  

per f or mance eval uat i on,  her  f i r s t  r esponsi bi l i t y  was t o mai nt ai n 

a " Rel i gi ous At mospher e, "  whi ch r equi r ed her  t o " [ p] r ovi de a 

good Chr i st i an model  and exampl e, "  " [ e] ncour age spi r i t ual  gr owt h 

i n st udent s, "  and " [ p] r ovi de l eader shi p i n l i v i ng and 

cel ebr at i ng l i f e and l i t ur gi es. "   Ost l und acknowl edged her  

ef f or t s t o i ncor por at e Cat hol i c val ues and encour age spi r i t ual  

gr owt h t hr oughout  t he day,  not  j ust  i n r el i gi on c l ass.  
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¶79 The evi dence shows t hat  Ost l und' s posi t i on as a f i r st -

gr ade t eacher  was i mpor t ant  and cl osel y l i nked t o t he 

r el i gi ousl y- i nf used mi ssi on of  t he school .   I n par t i cul ar ,  her  

speci f i c  obl i gat i ons t o cont r i but e t o wor shi p ser vi ces and t each 

Cat hol i c doct r i ne t o her  st udent s poi nt  t o her  s i gni f i cance i n 

t he r el i gi ous mi ssi on of  t he school .   Ost l und was r equi r ed t o 

per f or m qui nt essent i al l y  r el i gi ous t asks as a cent r al  par t  of  

her  j ob,  and her  r ol e was an essent i al  par t  of  t he Cat hol i c 

Chur ch' s educat i onal  mi ni st r y t o i t s yout h.  

¶80 I n sum,  Ost l und was not  s i mpl y a publ i c school  t eacher  

wi t h an added obl i gat i on t o t each r el i gi on.   She was an 

i mpor t ant  i nst r ument  i n a f ai t h- based or gani zat i on' s ef f or t s t o 

pass on i t s f ai t h t o t he next  gener at i on.   The st at e and f eder al  

const i t ut i ons do not  per mi t  t he st at e t o i nt er f er e wi t h 

empl oyment  deci s i ons r egar di ng t eacher s,  l i ke Ost l und,  who ar e 

i mpor t ant  and cl osel y l i nked t o t he r el i gi ous mi ssi on of  CCS.  

¶81 Our  j ur i spr udent i al  appr oach and out come ar e not  

novel .   Ot her  cour t s have r eached si mi l ar  r esul t s t o our  hol di ng 
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t oday. 30  Ot her  cour t s who have consi der ed si mi l ar  cases have 

r eached t he opposi t e r esul t . 31 

                                                 
30 I n addi t i on t o t hose di scussed i n supr a ¶¶50- 54,  see,  

e. g. ,  EEOC v.  Hosanna- Tabor  Evangel i cal  Lut her an Chur ch & Sch. ,  
582 F.  Supp.  2d 881 ( E. D.  Mi ch.  2008)  ( hol di ng t hat  t he 
mi ni st er i al  except i on appl i ed t o a k i nder gar t en t eacher  who 
t aught  at  a Lut her an school  of f er i ng a " Chr i st - cent er ed 
educat i on"  and wher e she r ecei ved t he t i t l e of  " commi ssi oned 
mi ni st er "  f r om t he Lut her an Chur ch——Mi ssour i  Synod,  even t hough 
she di d not  need t o be Lut her an and t he t eacher ' s r el i gi ous-
or i ent ed t asks t ook up onl y about  45 mi nut es of  her  7 hour  day) ;  
St at el y v.  I ndi an Cmt y.  Sch.  of  Mi l waukee,  I nc. ,  351 F.  Supp.  2d 
858,  868 ( E. D.  Wi s.  2004)  ( hol di ng t hat  t he mi ni st er i al  
except i on appl i ed t o an el ement ar y school  t eacher  because t he 
school  r equi r ed t he t eacher  t o i nt egr at e Nat i ve Amer i can cul t ur e 
and r el i gi on i nt o her  c l asses,  she par t i c i pat ed i n and somet i mes 
l ed t he school ' s r el i gi ous cer emoni es and cul t ur al  act i v i t i es,  
and she hel ped devel op her  st udent s spi r i t ual l y) ;  Por t h v.  Roman 
Cat hol i c Di ocese of  Kal amazoo,  532 N. W. 2d 195 ( Mi ch.  Ct .  App.  
1995)  ( hol di ng t hat  an el ement ar y school  t eacher ' s 
di scr i mi nat i on c l ai ms wer e bar r ed by t he Fi r st  Amendment ,  and 
even t hough t he bal ance of  her  dut i es was t eachi ng secul ar  
subj ect s,  t he t eacher ' s over al l  dut i es wer e " i nexor abl y 
i nt er t wi ned wi t h t he pr i mar y f unct i on of  def endant s '  school ,  
whi ch i s t he educat i on of  i t s st udent s consi st ent  wi t h t he 
Cat hol i c f ai t h" ) .  
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¶82 We addr ess t wo f act ual  count er ar gument s.   Fi r st ,  t he 

l ower  cour t s wer e par t i cul ar l y af f ect ed by t he f act  t hat  Ost l und 

was not  r equi r ed t o be Cat hol i c  ( a f i ndi ng adopt ed by LI RC and 

bi ndi ng upon us i f ,  as i t  i s ,  subst ant i al l y  suppor t ed by t he 

r ecor d) .   I t  may seem,  at  f i r st  bl ush,  count er i nt ui t i ve t o cal l  

a posi t i on " mi ni st er i al "  when t he per son occupyi ng i t  i s  not  

r equi r ed t o be a member  of  t he f ai t h she i s mi ni st er i ng.   But  

t hi s i gnor es t he f act  t hat  Ost l und was st i l l  r equi r ed t o engage 

i n Cat hol i c wor shi p,  model  Cat hol i c l i v i ng,  and i mpar t  Cat hol i c 

t eachi ng.   Thus,  t hough i t  may be t hat  she was not  r equi r ed t o 

be Cat hol i c ( t he r ecor d i s c l ear ,  however ,  t hat  she was a 

pr act i c i ng member  of  t he chur ch connect ed t o t he school ) ,  she 

was r equi r ed t o l i ve,  embody,  and t each Cat hol i c i sm i n her  r ol e 

as a t eacher  consi st ent  wi t h t he mi ssi on of  t he school .  

                                                                                                                                                             
31 See,  e. g. ,  DeMar co v.  Hol y Cr oss Hi gh Sch. ,  4 F. 3d 166 

( 2d Ci r .  1993)  ( hol di ng t hat  t he mi ni st er i al  except i on di d not  
appl y t o a l ay t eacher  who br ought  an ADEA act i on agai nst  a 
par ochi al  school  even t hough t he t eacher  per f or med some 
r el i gi ous dut i es,  i ncl udi ng l eadi ng hi s st udent s i n pr ayer s and 
t aki ng t hem t o Mass) ;  Redhead v.  Conf er ence of  Sevent h- day 
Advent i st s,   440 F.  Supp.  2d 211 ( E. D. N. Y.  2006)  ( hol di ng t hat  
t he mi ni st er i al  except i on di d not  appl y t o an el ement ar y school  
t eacher  who t aught  pr i mar i l y secul ar  subj ect s but  al so t aught  
r el i gi on f or  an hour  a day and at t ended r el i gi ous cer emoni es 
wi t h st udent s once per  year ) ;  Gui nan v.  Roman Cat hol i c  
Ar chdi ocese of  I ndi anapol i s,  42 F.  Supp.  2d 849 ( S. D.  I nd.  1998)  
( hol di ng t hat  t he mi ni st er i al  except i on di d not  appl y t o a 
t eacher  at  a Cat hol i c el ement ar y school  because t eacher s at  t hi s 
school  wer e not  r equi r ed t o be Cat hol i c,  t he vast  maj or i t y of  
c l asses she t aught  wer e secul ar ,  and she di d not  l ead wor shi p 
ser vi ces) ;  EEOC v.  Tr ee of  Li f e Chr i st i an Schs. ,  751 F.  Supp.  
700 ( S. D.  Ohi o 1990)  ( hol di ng t hat  t he mi ni st er i al  except i on di d 
not  appl y t o par ochi al  school  t eacher s and admi ni st r at or s) .  
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¶83 Pr evi ous cour t s al so poi nt ed t o t he " secul ar "  t eachi ng 

mat er i al s as i mpor t ant .   But  as di scussed above,  Ost l und 

t est i f i ed t hat  she made ef f or t s t o i nt egr at e Cat hol i c i sm i nt o 

al l  her  subj ect s.   The f act  t hat  she used a secul ar  soci al  

st udi es book does not  mean t hat  t he soci al  st udi es c l ass was 

" secul ar . "   Ost l und cl ai ms she used r el i gi ous exampl es and 

br ought  Cat hol i c t eachi ng i nt o al l  of  her  subj ect s.  

¶84 I n our  hol di ng t oday,  we ar e not  gi v i ng a bl anket  

except i on t o al l  r el i gi ous school  t eacher s.   Fut ur e cases al ong 

t hese l i nes wi l l  necessar i l y  be ver y f act - sensi t i ve.   But  her e,  

t he st at e has no const i t ut i onal  aut hor i t y t o r egul at e t he hi r i ng 

and f i r i ng deci s i ons of  CCS f or  t hi s f i r st - gr ade t eachi ng 

posi t i on. 32 

¶85 Some al so mi ght  ar gue t hat  r el i gi ous or gani zat i ons 

shoul d not  be accor ded def er ence or  speci al  f r eedoms t o whi ch 

ot her  non- r el i gi ous but  ot her wi se si mi l ar l y s i t uat ed 

or gani zat i ons ar e not  ent i t l ed.   That  may or  may not  be t r ue as 

                                                 
32 Ost l und al so ar gues t hat  even i f  she i s hel d t o be a 

mi ni st er i al  empl oyee,  LI RC may nonet hel ess hear  t he c l ai m 
because CCS does not  asser t  t hat  Ost l und was t er mi nat ed f or  
r el i gi ous r easons.   We di sagr ee.   Ost l und mi st akenl y assumes 
t hat  t he onl y const i t ut i onal  r i ght  at  st ake i s  non- est abl i shment  
of  r el i gi on,  wher eby t he st at e must  make a deci s i on as t o t he 
t heol ogi cal  v i ews of  a chur ch.   Thi s,  as we have expl ai ned,  i s  
t he wr ong quest i on.   Ther ef or e,  Ost l und may not  pur sue her  c l ai m 
under  t he WFEA.   See Raybur n v.  Gen.  Conf er ence of  Sevent h- day 
Advent i st s,  772 F. 2d 1164,  1169 ( 4t h Ci r .  1985)  ( hol di ng t hat  
t he r ol e of  t he empl oyee,  not  t he r eason f or  t he empl oyee' s 
di smi ssal ,  i s  t he oper at i ve quest i on) .   As t he cour t  i n Raybur n 
st at ed,  " I n t hese sensi t i ve ar eas,  t he st at e may no mor e r equi r e 
a mi ni mum basi s i n doct r i nal  r easoni ng [ f or  t he di smi ssal ]  t han 
i t  may super vi se doct r i nal  cont ent . "   I d.  
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a mat t er  of  pol i cy,  but  i t  i s  not  r el evant  t o our  anal ysi s 

because r el i gi ous f r eedom i s accor ded a speci al  st at us i n bot h 

our  st at e and f eder al  const i t ut i ons.  

¶86 The U. S.  Const i t ut i on i s a super maj or i t ar i an 

document . 33  See gener al l y,  John O.  McGi nni s & Mi chael  B.  

Rappapor t ,  Our  Super maj or i t ar i an Const i t ut i on,  80 Tex.  L.  Rev.  

703 ( 2002) .   That  i s,  when a super maj or i t y of  c i t i zens bel i eves 

t hat  our  f r amewor k of  gover nment  needs t o be changed,  or  t hat  a 

f undament al  r i ght  or  pr ot ect i on or  val ue i s needed,  i t  can be 

changed.   And t hi s change bi nds f ut ur e gener at i ons,  i ncl udi ng 

t he act s of  f ut ur e l egi s l at ur es.   As a cour t ,  our  j ob i s t o 

i nt er pr et  and appl y t he l aw t he peopl e adopt ,  not  t o make i t  up 

i n accor d wi t h our s or  soci et y ' s cur r ent  pol i cy pr ef er ences.  

¶87 We r ecogni ze t hat  t he st at e has a st r ong i nt er est  i n 

pr event i ng age di scr i mi nat i on i n soci et y as a whol e.   Our  

opi ni on t oday i s a det er mi nat i on t hat  Ost l und' s r ol e i s 

mi ni st er i al  and i s t her ef or e an expr essi on of  CCS' s f r ee 

exer ci se of  r el i gi on.   Thi s,  t he peopl e of  Wi sconsi n and t he 

peopl e of  t he Uni t ed St at es have chosen t o pr ot ect  as a 

f undament al  const i t ut i onal  r i ght .   The st at e' s at t empt ed 

i nt er f er ence wi t h and cont r ol  of  CCS' s hi r i ng deci s i ons i s 

pr ohi bi t ed not  as a mat t er  of  pol i cy,  but  as a mat t er  of  

const i t ut i onal  l aw.  

                                                 
33 The Wi sconsi n Const i t ut i on can be amended ei t her  by a 

const i t ut i onal  convent i on,  whi ch has never  been used,  or  by 
maj or i t y vot es i n each house of  t he l egi s l at ur e i n t wo 
consecut i ve l egi s l at ur es f ol l owed by a maj or i t y vot e of  t he 
el ect or at e.   Wi sconsi n Const .  ar t .  XI I .  
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V.   CONCLUSI ON 

¶88 We concl ude t hat  bot h t he Fr ee Exer ci se Cl ause of  t he 

Fi r st  Amendment  of  t he Uni t ed St at es Const i t ut i on and t he 

Fr eedom of  Consci ence Cl auses i n Ar t i c l e I ,  Sect i on 18 of  t he 

Wi sconsi n Const i t ut i on pr ecl ude empl oyment  di scr i mi nat i on c l ai ms 

under  §§ 111. 31 t o 111. 395 of  t he Wi sconsi n Fai r  Empl oyment  Act  

f or  empl oyees whose posi t i ons ar e i mpor t ant  and cl osel y l i nked 

t o t he r el i gi ous mi ssi on of  a r el i gi ous or gani zat i on.   I n t he 

case at  bar ,  Ost l und' s school  was commi t t ed t o a r el i gi ous 

mi ssi on——t he i ncul cat i on of  t he Cat hol i c f ai t h and wor l dvi ew—— 

and Ost l und' s posi t i on was i mpor t ant  and cl osel y  l i nked t o t hat  

mi ssi on.   Ther ef or e,  Ost l und' s age di scr i mi nat i on c l ai m under  

t he WFEA unconst i t ut i onal l y i mpi nges upon her  empl oyer ' s r i ght  

t o r el i gi ous f r eedom.   Accor di ngl y,  we r ever se t he cour t  of  

appeal s deci s i on and r emand t o t he c i r cui t  cour t  t o di smi ss 

Ost l und' s c l ai m.  

By the Court.—The deci s i on by t he cour t  of  appeal s i s 

r ever sed,  and t he cause i s r emanded t o t he c i r cui t  cour t  f or  

f ur t her  pr oceedi ngs consi st ent  wi t h t hi s opi ni on.  
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¶89 N.  PATRI CK CROOKS,  J.    (dissenting).  As a r esul t  of  

t he maj or i t y opi ni on,  our  cour t  i s  r eachi ng t he anomal ous 

concl usi on t hat  a f i r st - gr ade l ay school t eacher  at  a Cat hol i c 

school  f i t s  wi t hi n t he nar r ow " eccl esi ast i cal " 1 except i on bar r i ng 

adj udi cat i on of  her  age di scr i mi nat i on sui t  agai nst  her  

empl oyer .   To r each t hat  concl usi on,  t he maj or i t y i mpr ovi dent l y 

al t er s t he pr i mar y dut i es t est  t hat  Wi sconsi n cour t s and a 

s i gni f i cant  maj or i t y of  ot her  j ur i sdi ct i ons have appl i ed when 

conf r ont ed wi t h t he quest i on of  whet her  t o appl y t he 

eccl esi ast i cal  except i on.   I  di sagr ee wi t h t he maj or i t y ' s 

concl usi on t hat  t he Fr ee Exer ci se Cl ause of  t he Fi r st  Amendment  

t o t he Uni t ed St at es Const i t ut i on and t he f r eedom of  consci ence 

cl auses i n Ar t i c l e I ,  Sect i on 18 of  t he Wi sconsi n Const i t ut i on 

pr ecl ude adj udi cat i on of  t hi s c l ai m.  

¶90 Mor eover ,  whi l e I  r ecogni ze t he maj or i t y ' s anal ysi s 

under  t he Fi r st  Amendment  cent er s on t he Fr ee Exer ci se Cl ause,  

t he maj or i t y ' s sweepi ng l anguage and anal ysi s nonet hel ess 

j eopar di zes t hi s cour t ' s  l ong- st andi ng deci s i ons under  t he 

Est abl i shment  Cl ause of  t he Uni t ed St at es Const i t ut i on,  and t he 

benef i t s c l ause and compel l ed suppor t  c l ause i n Ar t i c l e I ,  

                                                 
1 Cour t s have used t he t er ms " mi ni st er i al "  and 

" eccl esi ast i cal "  i nt er changeabl y t o descr i be t he f unct i on of  
empl oyment  posi t i ons t hat  f al l  wi t hi n t he except i on.   See,  e. g. ,  
Mi l l er  v.  Bay Vi ew Uni t ed Met hodi st  Chur ch,  I nc. ,  141 F.  Supp.  
2d 1174,  1180 ( E. D.  Wi s.  2001) ;  Jocz v.  LI RC,  196 Wi s.  2d 273,  
301,  538 N. W. 2d 588 ( Ct .  App.  1995) .   Al t hough most  cour t s have 
descr i bed t he except i on as t he " mi ni st er i al  except i on, "  I  use 
t he wor d " eccl esi ast i cal "  ( r at her  t han " mi ni st er i al " )  t hr oughout  
t hi s di ssent  because i t  i s  a mor e pr eci se t er m t han mi ni st er i al  
and avoi ds conf usi on wi t h an except i on t o i mmuni t y i n ot her  
cont ext s.  
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Sect i on 18 of  t he Wi sconsi n Const i t ut i on.   Speci f i cal l y,  t he 

maj or i t y ' s concl usi on t hat  based on t he f act s her e CCS i nf uses 

i t s secul ar  subj ect s wi t h r el i gi on ef f ect i vel y ext ends a f r ee 

pass t o r el i gi ous school s t o di scr i mi nat e agai nst  t hei r  l ay 

empl oyees;  mor eover ,  i t  undoubt edl y t hr eat ens t hi s cour t ' s  

deci s i on i n Jackson v.  Benson,  218 Wi s.  2d 835,  578 N. W. 2d 602 

( 1998) ,  and,  consequent l y,  t he cont i nued vi abi l i t y  of  t he 

Mi l waukee school  choi ce pr ogr am.   Accor di ngl y,  I  di ssent .  

¶91 As an i ni t i al  mat t er ,  I  cannot  subscr i be t o t he 

maj or i t y ' s v i ew t hat  t he pr i mar y dut i es t est  shoul d be al t er ed 

by suppl ement i ng i t  wi t h i t s sel f - st y l ed " f unct i onal  anal ysi s. "   

I ndeed,  gi ven t hat  " our  j ob i s t o i nt er pr et  and appl y t he l aw 

t he peopl e adopt ,  not  t o make i t  up i n accor d wi t h our s or  

soci et y ' s cur r ent  pol i cy pr ef er ences, "  maj or i t y op. ,  ¶86,  an 

exami nat i on of  Wi sconsi n cour t  pr ecedent ,  and t he maj or i t y of  

ot her  j ur i sdi ct i ons t hat  use t hat  t est ,  counsel s f or  our  

cont i nued use of  t he pr i mar y dut i es t est .   Wi sconsi n cour t s and 

a maj or i t y of  ot her  j ur i sdi ct i ons have appl i ed t he t est  t o 

det er mi ne whet her  t he eccl esi ast i cal  except i on shoul d appl y t o a 

l ay t eacher 2 at  a r el i gi ous school .  

¶92 As a mat t er  of  cont ext ,  t he l aw,  as i t  st ood when t hi s 

case moved i t s way up t hr ough t he admi ni st r at i ve hear i ngs,  t he 

                                                 
2 The f act s pr esent ed her e i nvol ve a l ay t eacher .  I t  i s 

unnecessar y i n t hi s case t o specul at e on t he quest i on of  how t he 
eccl esi ast i cal  except i on woul d appl y " i f  Ost l und had been a nun 
i nst ead of  a l ay t eacher . "   Maj or i t y op. ,  ¶41 n. 16.   A nun who 
i s a t eacher  may ver y wel l  have pr i mar y dut i es t hat  woul d di f f er  
f r om t he pr i mar y dut i es of  a l ay t eacher .   I n any event ,  t hat  
quest i on i s not  bef or e us.    
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ci r cui t  cour t ,  and t he cour t  of  appeal s,  was wel l - est abl i shed:  

The Uni t ed St at es Const i t ut i on and t he Wi sconsi n Const i t ut i on do 

not  cat egor i cal l y depr i ve cour t s of  subj ect  mat t er  j ur i sdi ct i on 

t o hear  and adj udi cat e empl oyment  di scr i mi nat i on c l ai ms agai nst  

r el i gi ous or gani zat i ons because doi ng so " woul d danger ousl y 

encr oach upon t he Est abl i shment  Cl ause' s pr ohi bi t i on agai nst  

f ur t her i ng r el i gi on by pr ovi di ng a benef i t  excl usi vel y t o a 

r el i gi ous associ at i on. "   Jocz v.  LI RC,  196 Wi s.  2d 273,  300,  538 

N. W. 2d 588 ( Ct .  App.  1995) ;  see al so Sacr ed Hear t  Sch.  Bd.  v.  

LI RC,  157 Wi s.  2d 638,  644,  460 N. W. 2d 430 ( Ct .  App.  1990) .   

However ,  our  cour t s have al so r ecogni zed t hat  t he Fi r st  

Amendment  and Wi sconsi n Const i t ut i on may pr ecl ude i nvest i gat i on 

and adj udi cat i on of  di scr i mi nat i on compl ai nt s i n some cases 

wher e doi ng so woul d i mpi nge on a r el i gi ous or gani zat i on' s 

abi l i t y  t o choose mi ni st er s t o t each and i nt er pr et  i t s  doct r i ne 

and pol i cy.   Jocz,  196 Wi s.  2d at  300.   The r at i onal e f or  t hat  

except i on r ef l ect s an i nt er est  i n al l owi ng r el i gi ous 

associ at i ons t he r i ght  t o choose mi ni st er s or  per sons i n s i mi l ar  

posi t i ons wi t hout  i nt er f er ence by st at e cour t s  or  quasi - j udi c i al  

agenci es i nt er pr et i ng r el i gi ous canons,  doct r i nes,  or  pol i c i es.   

I d.  at  300- 01.  

¶93 Accor di ngl y,  when conf r ont ed wi t h t he quest i on of  

whet her  an empl oyee of  a r el i gi ous or gani zat i on f i t s  wi t hi n t he 

eccl esi ast i cal  except i on,  our  agenci es and cour t s appl y t he 

pr i mar y dut i es t est :  An empl oyee f i t s wi t hi n t he eccl esi ast i cal  

except i on i f  " t he empl oyee' s pr i mar y dut i es consi st  of  t eachi ng,  

spr eadi ng t he f ai t h,  chur ch gover nance,  super vi s i on of  a 
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r el i gi ous or der ,  or  super vi s i on or  par t i c i pat i on i n r el i gi ous 

r i t ual  or  wor shi p .  .  .  . "   Jocz,  196 Wi s.  2d at  303 ( c i t i ng 

Raybur n v.  Gen.  Conf er ence of  Sevent h- Day Advent i st s,  772 F. 2d 

1164 ( 4t h Ci r .  1985) ) .   As t he f act or s demonst r at e,  t he cent r al  

pur pose of  t hi s t est  i s  t o al l ow a cour t  t o di st i ngui sh bet ween 

i ndi v i dual s f or  whom empl oyment  deci s i ons by a r el i gi ous gr oup 

ar e l i kel y t o r equi r e a cour t  t o i nt er pr et  mat t er s of  r el i gi ous 

f ai t h,  doct r i ne,  and gover nance,  and t hose f or  whom empl oyment  

deci s i ons ar e hi ghl y unl i kel y t o r equi r e a cour t  t o i nvest i gat e 

such mat t er s.   See Pr i t z l af f  v.  Ar chdi ocese of  Mi l waukee,  194 

Wi s.  2d 302,  327,  533 N. W. 2d 780 ( 1995) .  

¶94 Gi ven t hat  backgr ound,  ALJ Br own,  LI RC,  t he c i r cui t  

cour t ,  and t he cour t  of  appeal s al l  appl i ed t hat  l aw and 

ul t i mat el y concl uded t hat  Ost l und' s posi t i on was not  

eccl esi ast i cal .   ALJ Br own' s r easoni ng,  as adopt ed by LI RC,  i s 

par t i cul ar l y cogent  i n i t s expl anat i on of  why Ost l und' s posi t i on 

pr oper l y f el l  out s i de t he eccl esi ast i cal  except i on under  t he 

pr i mar y dut i es t est :  

I n pr act i cal  t er ms,  t he i dea t hat ,  as a t eacher ,  Ms.  
Ost l und shoul d t r y t o i nf use r el i gi on i nt o her  secul ar  
subj ect s,  and shoul d st r i ve t o cr eat e a r el i gi ous 
" at mospher e"  i n her  c l ass,  meant  t hat ,  whi l e she 
per f or med her  pr i mar y dut y of  t eachi ng t he t ypi cal ,  
secul ar  school  cur r i cul um,  she occasi onal l y made 
r ef er ences t o mor al  or  r el i gi ous l essons,  or  t o 
r el i gi ous symbol s or  r i t ual s.   Thi s di d not  make her  
j ob mi ni st er i al .   Not  one exampl e i n case l aw has been 
ci t ed f or  hol di ng t hat  a t eacher  empl oyed by a 
r el i gi ous associ at i on who t aught  somet hi ng ot her  t han 
excl usi vel y r el i gi ous subj ect s has a mi ni st er i al  
posi t i on,  pr event i ng adj udi cat i on of  a compl ai nt  under  
an empl oyment  di scr i mi nat i on l aw ( ot her  t han f or  
di scr i mi nat i on on t he basi s of  r el i gi on) .   On t he 
ot her  hand,  a number  of  cour t  deci s i ons consi der i ng 
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t hi s i ssue have f ound t hat  t he posi t i on was not  
mi ni st er i al  and/ or  t hat  t her e was no unconst i t ut i onal  
ent angl ement  wi t h t he f r ee exer ci se c l ause.  

¶95 Of  cour se,  t hat  i s  not  t o say t hat  t he pr i mar y dut i es 

t est  i s  def i ni t i ve.   As t est s desi gned f or  agenci es and cour t s 

t o appl y on a case- by- case basi s of t en go,  t he t est  speaks i n 

some degr ee of  gener al i t y.   See Jocz,  196 Wi s.  2d at  303 ( " Whi l e 

t hi s t est  i s  not  meant  t o pr ovi de t he excl usi ve def i ni t i on of  

' mi ni st er i al '  or  ' eccl esi ast i cal '  f unct i ons,  i t  shoul d pr ovi de a 

basi c f r amewor k f or  r evi ewi ng agenci es or  cour t s  t o f ol l ow when 

addr essi ng t he pr i ma f aci e quest i on of  whet her  a posi t i on i s 

ent i t l ed t o const i t ut i onal  pr ot ect i on f r om st at e 

i nt er f er ence. " ) .   For  exampl e,  when conf r ont ed wi t h t he f act s 

her e,  i t  i s  not  pat ent l y c l ear  when one of  Ost l und' s speci f i c  

dut i es f al l s  wi t hi n t he cat egor i es i dent i f i ed i n t he pr i mar y 

dut i es t est ,  and what  makes a par t i cul ar  dut y " pr i mar y. "   

¶96 Thus,  our  t ask i s t o i dent i f y how br oadl y or  nar r owl y 

we r esol ve t hose quest i ons.   To accompl i sh t hat ,  I  bel i eve t hat  

t he cor r ect  appr oach i s much l i ke t hat  t aken by t he cour t  of  

appeal s3 i n t hi s  case:  exami ni ng t he sour ces of  t he pr i mar y 

dut i es t est  f or  a gui di ng pr i nci pl e,  and suppl ement i ng t hat  

exami nat i on by consi der i ng ot her  j ur i sdi ct i ons'  deci s i ons i n 

whi ch t hose cour t s det er mi ned whet her  t he eccl esi ast i cal  

                                                 
3 I n an appeal  f ol l owi ng an admi ni st r at i ve agency deci s i on,  

t hi s cour t  r evi ews t he deci s i on of  t he agency,  i n t hi s case,  
LI RC.   See Count y of  Dane v.  LI RC,  2009 WI  9,  ¶14,  315 
Wi s.  2d 295,  759 N. W. 2d 571.   However ,  t hi s cour t  benef i t s f r om 
t he anal yses of  t he c i r cui t  cour t  and t he cour t  of  appeal s.   
Sei der  v.  O' Connel l ,  2000 WI  76,  ¶27,  236 Wi s.  2d 211,  612 
N. W. 2d 659.   
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except i on appl i ed i n c i r cumst ances si mi l ar  t o t hose pr esent ed 

her e.   

¶97 The sour ce of  t he pr i mar y dut i es t est  i n Wi sconsi n i s 

Jocz,  196 Wi s.  2d at  301.  I n t hat  case,  t he cour t  r el i ed on 

McCl ur e v.  Sal vat i on Ar my,  460 F. 2d 553 ( 5t h Ci r .  1972) ,  and 

Raybur n i n adopt i ng t he pr i mar y dut i es t est .   Of  t hose t wo 

cases,  Raybur n pr ovi des an especi al l y hel pf ul  anal ysi s of  t he 

const i t ut i onal  basi s f or  t he eccl esi ast i cal  except i on.   I n t hat  

case,  whi ch i nvol ved al l egat i ons of  di scr i mi nat i on under  Ti t l e 

VI I  of  t he Ci v i l  Ri ght s Act  by a woman who was deni ed an 

associ at e past or  posi t i on i n t he Sevent h- day Advent i st  Chur ch,  

t he cour t  obser ved t hat  t he pr i mar y dut i es t est  " necessar i l y  

r equi r es a cour t  t o det er mi ne whet her  a posi t i on i s i mpor t ant  t o 

t he spi r i t ual  and past or al  mi ssi on of  t he chur ch. "   Raybur n,  772 

F. 2d at  1169.   Af t er  concl udi ng t hat  t he associ at e past or  

posi t i on was of  t hat  nat ur e,  t he cour t  obser ved t hat  t he Fr ee 

Exer ci se Cl ause pr oper l y pr ecl udes adj udi cat i on of  

" qui nt essent i al l y  r el i gi ous"  mat t er s because t hose mat t er s 

pr esent  a danger  of  adj udi cat i ve bodi es maki ng an " i nr oad on 

r el i gi ous l i ber t y"  t hat  i s  " t oo subst ant i al  t o be per mi ssi bl e. "   

I d.   However ,  t he cour t  al so emphasi zed t hat  t he st at e' s 

i nt er est  i n enf or ci ng di scr i mi nat i on l aws was one " of  t he 

hi ghest  or der , "  and t hat  cour t s  coul d pr oper l y  adj udi cat e " t he 

secul ar  empl oyment  deci s i ons of  a r el i gi ous i nst i t ut i on, "  such 

as a l ay t eacher  at  a r el i gi ous school  or  an edi t or i al  secr et ar y  

i n a sect ar i an- based publ i shi ng house.   I d.  ( c i t at i ons omi t t ed) .  



No.   2007AP496. npc 

 

7 
 

¶98 I  der i ve f r om Raybur n,  as di d t he cour t  of  appeal s,  

t he pr i nci pl e t hat  i n cases i nvol v i ng di scr i mi nat i on c l ai ms t he 

eccl esi ast i cal  except i on pr oper l y over r i des enf or cement  of  t hose 

cl ai ms onl y when t he empl oyee' s posi t i on i s qui nt essent i al l y 

r el i gi ous.   I n ot her  wor ds,  t he eccl esi ast i cal  except i on i s 

desi gned t o r emai n j ust  t hat ——an except i on——r eser ved f or  

posi t i ons of  spi r i t ual  l eader shi p.  

¶99 Mor eover ,  ot her  j ur i sdi ct i ons eval uat i ng whet her  t he 

eccl esi ast i cal  except i on appl i ed t o l ay t eacher s at  pr i mar y or  

secondar y r el i gi ous school s al l egi ng empl oyment  di scr i mi nat i on 

agai nst  t hei r  empl oyer s have hel d,  consi st ent l y wi t h t hat  
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pr i nci pl e f r om Raybur n,  t hat  t hose empl oyees di d not  f i t  wi t hi n 

t he eccl esi ast i cal  except i on. 4 

¶100 Si gni f i cant l y,  Gui nan v.  Roman Cat hol i c Ar chdi ocese of  

I ndi anapol i s,  42 F.  Supp.  2d 849 ( S. D.  I nd.  1998) ,  of f er s near l y 

i dent i cal  dut i es——and,  i f  anyt hi ng,  even mor e di r ect l y r el i gi ous 

dut i es——t han t he i nst ant  case does,  yet  t hat  cour t  concl uded 

t hat  t he eccl esi ast i cal  except i on di d not  appl y.   That  case 

                                                 
4 Al t hough not  al l  of  t hose cour t s expr essl y appl i ed t he 

pr i mar y dut i es t est ,  t hose cases ar e r el evant  t o t hi s cour t ' s  
anal ysi s.   For  exampl e,  sever al  cour t s,  i n addr essi ng whet her  
t he except i on appl i es t o l ay t eacher s,  l ooked t o Raybur n v.  
Gener al  Conf er ence of  Sevent h- Day Advent i st s,  772 F. 2d 1164 ( 4t h 
Ci r .  1985) ,  f or  gui dance on def i ni ng t he scope of  t he except i on 
but  di d not  expr essl y appl y t he pr i mar y dut i es t est .   See,  e. g. ,  
Dol e v.  Shenandoah Bapt i st  Chur ch,  899 F. 2d 1389 ( 4t h Ci r .  1990)  
( no eccl esi ast i cal  except i on f or  el ement ar y and hi gh school  
t eacher s i n Bapt i st  school  syst em who t each Bi bl e st udy and 
i nt egr at e bi bl i cal  mat er i al  i nt o secul ar  subj ect s,  but  who di d 
not  per f or m sacer dot al  f unct i ons,  ser ve as chur ch gover nor s,  or  
bel ong t o a c l ear l y del i neat ed r el i gi ous or der ) ;  EEOC v.  Fr emont  
Chr i st i an Sch. ,  781 F. 2d 1362 ( 9t h Ci r .  1986)  ( no eccl esi ast i cal  
except i on f or  el ement ar y and hi gh school  t eacher s r equi r ed t o 
f ol l ow speci f i c  t enet s of  f ai t h) ;  EEOC v.  Tr ee of  Li f e Chr i st i an 
Sch. ,  751 F.  Supp.  700 ( S. D.  Ohi o 1990)  ( no eccl esi ast i cal  
except i on f or  pr i mar y t hr ough secondar y school  t eacher s,  even 
t hough t hey vi ew t hei r  pr i mar y r esponsi bi l i t y  t o be i ncul cat i ng 
t he st udent s wi t h Chr i st i ani t y) .   Nonet hel ess,  t hose deci s i ons 
ar e consi st ent  wi t h t he under l y i ng pr i nci pl e i n Raybur n and wi t h 
t he r easoni ng by ot her  cour t s t hat  have expr essl y appl i ed t he 
pr i mar y dut i es t est  t o a l ay t eacher  at  a r el i gi ous pr i mar y or  
secondar y school .   See,  e. g. ,  Redhead v.  Conf er ence of  Sevent h-
Day Advent i st s,  440 F.  Supp.  2d 211 ( E. D.  N. Y.  2006)  ( no 
except i on appl i es wher e Sevent h- day Advent i st  school ' s l ay 
t eacher  had gener al l y secul ar  dut i es except  f or  one dai l y hour  
of  Bi bl e i nst r uct i on and at t endance at  a r el i gi ous cer emony once 
a year ) ;  Gal l o v.  Sal esi an Soc' y,  I nc. ,  676 A. 2d 580 ( N. J.  
Super .  Ct .  App.  Di v.  1996)  ( no except i on appl i es t o a secondar y 
Engl i sh and hi st or y t eacher  who was r equi r ed t o exempl i f y 
Chr i st i an pr i nci pl es i n her  t eachi ng and t o begi n c l ass wi t h a 
pr ayer ,  and who t aught  at  a school  wi t h a r el i gi ous phi l osophy 
and pur pose) .  
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i nvol ved a f i f t h- gr ade Cat hol i c  school  t eacher ,  Gui nan,  who 

t aught  r el i gi on c l ass and secul ar  cour ses,  was a " Cat echi st , "  

i dent i f i ed one of  her  pr i nci pal  dut i es t o be " an exampl e of  

Chr i st i ani t y"  and an " evangel i st "  t o her  st udent s,  and or gani zed 

one Mass per  mont h.   The cour t  concl uded t hat  because t he vast  

maj or i t y of  her  dut i es wer e t eachi ng secul ar  cour ses and because 

t he school  di d not  r equi r e i t s i nst r uct or s t o be Cat hol i c,  

Gui nan di d not  f i t  wi t hi n t he eccl esi ast i cal  except i on.   I d.  at  

853.  

¶101 That  cour t  went  on t o emphasi ze,  " Mor eover ,  t he 

appl i cat i on of  t he mi ni st er i al  except i on t o non- mi ni st er s has 

been r eser ved gener al l y f or  t hose posi t i ons t hat  ar e,  at  t he 

ver y l east ,  c l ose t o bei ng excl usi vel y r el i gi ous based,  such as 

a chapl ai n or  past or ' s assi st ant . "   I d.  ( c i t i ng Schar on v.  St .  

Luke' s Epi scopal  Pr esbyt er i an Hosps. ,  929 F. 2d 360 ( 8t h Ci r .  

1991) ,  and Raybur n,  772 F. 2d at  1164) .  

¶102 Fr om t he cases di scussed,  I  cul l ,  as di d t he cour t  of  

appeal s,  sever al  per suasi ve poi nt s:  Fi r st ,  t hose cases r ej ect  

t he pr oposi t i on t hat  t he pr i mar y dut i es t est  may be sat i sf i ed i n 

f avor  of  t he empl oyer  school  s i mpl y because t hat  school  has a 

r el i gi ous mi ssi on.   See,  e. g. ,  Dol e v.  Shenandoah Bapt i st  

Chur ch,  899 F. 2d 1389,  1392,  1396 ( 4t h Ci r .  1990) ;  EEOC v.  Tr ee 

of  Li f e Chr i st i an Sch. ,  751 F.  Supp.  700,  706 ( S. D.  Ohi o 1990) .   

Second,  t hose cases al so r ej ect ,  as a det er mi nat i ve f act or ,  a 

st at ed dut y by t eacher s t o ser ve as a model  of  par t i cul ar  

r el i gi ous val ues.   See,  e. g. ,  Gui nan,  42 F.  Supp.  2d at  852 n. 6;  

Gal l o v.  Sal esi an Soc' y,  I nc. ,  676 A. 2d 580,  588 ( N. J.  Super .  
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Ct .  App.  Di v.  1996) .   I ndeed,  nei t her  of  t hose f act or s woul d 

appear  t o di st i ngui sh bet ween eccl esi ast i cal  and non-

eccl esi ast i cal  posi t i ons;  t hose concl usi ons ar e consi st ent  wi t h 

Raybur n and of f er  assi st ance t o t he anal ysi s her e.   

¶103 I n cont r ast ,  t he maj or i t y cannot  i dent i f y one opi ni on 

i mpl ement i ng t he pr i mar y dut i es t est  as devel oped under  Raybur n,  

and as appl i ed by Wi sconsi n cour t s and a maj or i t y of  ot her  

cour t s,  t hat  concl udes t hat  t he eccl esi ast i cal  except i on appl i es 

i n a l ay t eacher / r el i gi ous school  cont ext . 5  That  i s not  

sur pr i s i ng.   As t he pr i nci pl es st at ed i n Raybur n show,  cour t s 

have r ecogni zed t hat  t he poi nt  of  t he pr i mar y dut i es t est  i s  t o 

di st i ngui sh bet ween empl oyees of  chur ches or  r el i gi ous 

                                                 
5 St at el y v.  I ndi an Communi t y School  of  Mi l waukee,  I nc. ,  351 

F.  Supp.  2d 858 ( E. D.  Wi s.  2004) ,  whi ch i s t he onl y publ i shed 
case t hat  appear s t o go t he ot her  way under  t he pr i mar y dut i es 
t est ,  i s  of  l i mi t ed ut i l i t y .   I n t hat  case,  t he school  i n 
quest i on t aught  Nat i ve Amer i can cul t ur e and pr act i ces t o Nat i ve 
Amer i can chi l dr en;  i t  i s  not  c l ear  f r om t hat  case t he degr ee t o 
whi ch t hat  school  or  t he t eacher  t aught  secul ar  subj ect s or  was 
r equi r ed t o i ncul cat e Nat i ve Amer i can cul t ur e and pr act i ces i nt o 
t hose subj ect s.  

Fur t her mor e,  one can easi l y di st i ngui sh t he ot her  publ i shed 
cases t hat  t he maj or i t y i nvokes f or  suppor t  f or  t he case at  
hand.   See,  e. g. ,  EEOC v.  Hosanna- Tabor  Evangel i cal  Lut her an 
Chur ch & Sch. ,  582 F.  Supp.  2d 881 ( E. D.  Mi ch.  2008)  
( eccl esi ast i cal  except i on appl i ed t o a t eacher  desi gnat ed 
" commi ssi oned mi ni st er , "  as opposed t o i t s non- t i t l ed l ay 
t eacher s) ;  Par due v.  Ct r .  Ci t y Consor t i um Sch.  of  t he 
Ar chdi ocese of  Wash. ,  I nc. ,  875 A. 2d 669 ( D. C.  2005)  
( det er mi ni ng t hat  except i on appl i ed t o el ement ar y Cat hol i c 
school  pr i nci pal ) .   Cf .  Por t h v.  Roman Cat hol i c Di ocese of  
Kal amazoo,  532 N. W. 2d 195 ( Mi ch.  Ct .  App.  1995)  ( r ef usi ng t o 
al l ow st at e r el i gi ous di scr i mi nat i on l aws t o appl y t o par ochi al  
school s) .   But  see Wei shuhn v.  Cat hol i c Di ocese of  Lansi ng,  756 
N. W. 2d 483 ( Mi ch.  Ct .  App.  2008)  ( concl udi ng t hat  Por t h i s not  
cont r ol l i ng of  quest i on of  whet her  eccl esi ast i cal  except i on 
exi st s i n Mi chi gan) .  
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or gani zat i ons f or  whom empl oyment  deci s i ons ar e l i kel y t o 

i nvol ve eccl esi ast i cal  deci s i ons or  mat t er s of  chur ch 

gover nance,  f ai t h,  and doct r i ne,  and t hose ot her  empl oyees f or  

whom such empl oyment  deci s i ons ar e unl i kel y t o i mpl i cat e such 

mat t er s.   I n ot her  wor ds,  t he eccl esi ast i cal  except i on i s 

i nt ended t o appl y nar r owl y i n s i t uat i ons wher e l ay t eacher s 

asser t  c l ai ms al l egi ng empl oyment  di scr i mi nat i on by a r el i gi ous 

school  empl oyer .    

¶104 Hence,  gi ven t he f act s i n t hi s case,  I  concl ude,  as 

di d ALJ Br own,  LI RC,  t he c i r cui t  cour t ,  and t he cour t  of  

appeal s,  t hat  Ost l und does not  f i t  wi t hi n t he eccl esi ast i cal  

except i on.   As an i ni t i al  mat t er ,  t he f ocus of  t he pr i mar y 

dut i es t est  i s ,  as i t s name i ndi cat es,  t he empl oyee' s dut i es,  

not  t he r el i gi ous mi ssi on of  t he gr oup,  t he school ,  or  i t s  

t eacher s.   To concl ude ot her wi se woul d i mper mi ss i bl y br oaden t he 

eccl esi ast i cal  except i on,  gi ven t hat  al l  sect ar i an school s ar e 

l i kel y t o i dent i f y a r el i gi ous pur pose t hat  i s i nt egr al  t o t he 

par t i cul ar  r el i gi on' s mi ssi on.  

¶105 I n addi t i on,  I  concl ude,  as di d t he cour t  of  appeal s,  

t hat  Ost l und' s dut y t o model  and suppor t  Cat hol i c val ues i s not  

a di st i ngui shi ng f act or  t o be i ncl uded wi t hi n t he pr i mar y dut i es 

t est .   Agai n,  undoubt edl y al l  sect ar i an school s ask many,  i f  not  

al l ,  of  t hei r  empl oyees t o ser ve as model s of  par t i cul ar  val ues.   

That  f act or  does not  oper at e t o di st i ngui sh bet ween empl oyees 

whose posi t i ons f i t  wi t hi n t he eccl esi ast i cal  except i on and 

t hose whose posi t i ons do not .  
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¶106 Fur t her ,  I  am not  per suaded t hat  t he f act s her e 

pr esent  a s i t uat i on wher e t he secul ar  subj ect s t aught  by Ost l und 

ar e so i nf used wi t h r el i gi ous doct r i ne t hat  t hat  i nst r uct i on can 

be char act er i zed as t eachi ng t he f ai t h i n each secul ar  subj ect .   

CCS uses non- r el i gi ous t ext books f or  i t s secul ar  c l asses;  t he 

i sol at ed i nst ances i n whi ch r el i gi ous i mages and concept s 

cr ossed over  i nt o secul ar  subj ect s——t he " Chr i st mas ar ound t he 

wor l d"  uni t  i n soci al  st udi es,  t he use of  connect - t he- dot s 

r el i gi ous i mages i n mat h c l ass,  and t he r eadi ng exer ci se usi ng 

i mages f r om t he Gar den of  Eden——cannot  l ogi cal l y be sai d t o 

" i nf use"  t he f i r st - gr ader s '  secul ar  educat i on wi t h r el i gi ous 

doct r i ne.   Fur t her mor e,  I  concl ude,  as di d t he cour t  of  appeal s,  

t hat  eval uat i ons of  Ost l und' s j ob per f or mance gener al l y r ef er  

not  t o speci f i c Cat hol i c doct r i ne,  but  t o mor al  qual i t i es and 

val ues ( such as honest y,  f ai r ness,  and f ol l owi ng r ul es)  t hat  ar e 

not  excl usi ve t o Cat hol i c i sm.  

¶107 Mor eover ,  i n l i ght  of  t he above concl usi ons,  I  r each a 

di f f er ent  r esul t  t han t he maj or i t y r eaches when I  appl y t he 

pr i mar y dut i es t est  t o t he undi sput ed f act s her e.   Al t hough 

Ost l und had r el i gi ous dut i es as par t  of  her  j ob,  t hose dut i es 

cannot  be consi der ed " pr i mar y, "  whi ch I  use i n bot h t he 

quant i t at i ve and qual i t at i ve sense.   The r el i gi on c l ass,  

pr ayer s,  and par t i c i pat i on i n and pl anni ng of  l i t ur gi es di d not  

come cl ose t o maki ng up a maj or  por t i on of  Ost l und' s wor k day,  

nor  was i ncul cat i ng chi l dr en wi t h Cat hol i c doct r i ne and 

pr act i ces a cent r al  f ocus of  her  j ob descr i pt i on or  eval uat i on.   

Fur t her ,  CCS di d not  r equi r e i t s t eacher s t o be Cat hol i c.   We 
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ar e awar e,  however ,  t hat  Ost l und and ot her  el ement ar y school  

t eacher s wer e r equi r ed t o compl et e i n- ser vi ce r el i gi ous 

t r ai ni ng.   I  concl ude,  as di d t he cour t  of  appeal s,  t hat  such 

i nf or mat i on cer t ai nl y i s not  enough t o l ead me t o t he concl usi on 

t hat  Ost l und' s r el i gi ous dut i es wer e her  pr i mar y dut i es. 6 

¶108 Fi nal l y,  t he concl usi on t hat  Ost l und' s c i r cumst ances 

do not  sat i sf y t he eccl esi ast i cal  except i on i s  consi st ent  wi t h 

t he under l y i ng pr i nci pl e t hat  t he except i on shoul d be appl i ed t o 

qui nt essent i al l y  r el i gi ous posi t i ons f or  whi ch empl oyment  

deci s i ons ar e l i kel y t o i mpl i cat e mat t er s of  r el i gi ous canons,  

doct r i nes,  or  pol i c i es.   I n shor t ,  empl oyment  deci s i ons 

i nvol v i ng Ost l und' s posi t i on ar e unl i kel y t o i mpl i cat e mat t er s 

of  Cat hol i c gover nance,  f ai t h,  or  doct r i ne.   Thus,  nei t her  t he 

Fi r st  Amendment  of  t he Uni t ed St at es Const i t ut i on nor  Ar t i c l e I ,  

Sect i on 18 of  t he Wi sconsi n Const i t ut i on oper at e,  i n t hi s 

s i t uat i on,  t o bar  adj udi cat i on of  Ost l und' s di scr i mi nat i on 

c l ai m.   Hence,  LI RC di d not  er r  i n concl udi ng as much.  

¶109 I ndeed,  t he maj or i t y and I  appear  t o agr ee t hat  a f ai r  

appl i cat i on of  t he pr i mar y dut i es t est ,  as our  cour t s and a 

maj or i t y of  ot her s have appl i ed i t ,  y i el ds onl y one sensi bl e 

                                                 
6 The cour t  of  appeal s,  i n an ef f or t  t o i ncr ease t he ut i l i t y  

of  t he pr i mar y dut i es t est ,  adopt ed t he school ' s " hi r i ng 
cr i t er i a"  as an addi t i onal  f act or  t o suppl ement  t he pr i mar y 
dut i es t est ,  based on St ar kman v.  Evans,  198 F. 3d 173,  176- 77 
( 5t h Ci r .  1999) .   Because our  r evi ew i s l i mi t ed t o LI RC' s 
deci s i on,  we need not  deci de whet her  evi dence of  such hi r i ng 
cr i t er i a suppl ement s t he pr i mar y dut i es t est .   Mor eover ,  
evi dence of  an empl oyer ' s hi r i ng cr i t er i a or  t he i ndi v i dual ' s 
j ob descr i pt i on seemi ngl y woul d be r el evant  t o an anal ysi s under  
t he pr i mar y dut i es t est  as i ndi cat i ve of  what  t he par t i es 
consi der ed t o be t he pr i mar y dut i es.    
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r esul t :  t hat  Ost l und' s posi t i on i s not  " eccl esi ast i cal . "   Yet  

r at her  t han accept  t hat  r esul t ,  t he maj or i t y opt s t o gi l d t he 

pr i mar y dut i es t est  wi t h a f unct i onal  anal ysi s t hat  pr oduces a 

s i gni f i cant l y br oader  appr oach,  see maj or i t y op. ,  ¶47,  and t o 

appl y t he f act s sel ect i vel y t o t hat  appr oach.   I  di sagr ee wi t h 

t he maj or i t y ' s v i ew f or  t hr ee pr i mar y r easons.  

¶110 Fi r st ,  t he maj or i t y,  i n advocat i ng f or  i t s so- cal l ed 

f unct i onal  anal ysi s,  f ai l s  t o i dent i f y——nor  can I  poi nt  t o——a 

pr i nci pl e i n Wi sconsi n l aw j ust i f y i ng i t s adopt i on as an 

addendum t hat  si gni f i cant l y al t er s t he pr i mar y dut i es t est . 7  

Mor e speci f i cal l y,  i t  f ai l s  t o expl ai n per suasi vel y why t hi s  

cour t  shoul d t oss out  t he anal ysi s t hat  Wi sconsi n cour t s and a 

                                                 
7 The maj or i t y appear s t o suppor t  i t s  r easoni ng i n gr eat  

par t  wi t h t he f r eedom of  consci ence cl auses i n Ar t i c l e I ,  
Sect i on 18 of  t he Wi sconsi n Const i t ut i on and t hose cl auses'  use 
of  t he " st r ongest  possi bl e"  l anguage t o ensur e aut onomy f or  
r el i gi ous gr oups and i ndi v i dual s .   Maj or i t y op. ,  ¶59.   However ,  
i t  i s  wor t h not i ng t hat  Ar t i c l e I ,  Sect i on 18 uses i dent i cal l y 
st r ong l anguage ( " nor  shal l  any per son be compel l ed t o at t end,  
er ect ,  or  suppor t  a pl ace of  wor shi p,  or  t o mai nt ai n any 
mi ni st r y,  wi t hout  consent ;  nor  shal l  .  .  .  any pr ef er ence be 
gi ven by l aw t o any r el i gi ous est abl i shment s or  modes of  
wor shi p;  nor  shal l  any money be dr awn f r om t he t r easur y f or  t he 
benef i t  of  r el i gi ous soci et i es .  .  .  " )  i n descr i bi ng i t s 
pr ohi bi t i ons agai nst  st at e advancement  of  r el i gi on.    
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maj or i t y of  ot her  cour t s have been appl y i ng8 and r epl ace i t  wi t h 

an appr oach t hat  has l i t t l e or  no suppor t  f r om ot her  

j ur i sdi ct i ons and t hat  appear s t o be mer el y a mat t er  of  

pr ef er ence f or  t he maj or i t y.   The maj or i t y f ur t her mor e uses i t s 

new t est  t o r each a r esul t  t hat  i s  an ut t er  anomal y compar ed 

wi t h t he r esul t s r eached by near l y ever y ot her  cour t  t hat  has 

conf r ont ed a s i mi l ar  i ssue.   Her e,  t he maj or i t y ext ends t he 

eccl esi ast i cal  except i on,  whi ch has t r adi t i onal l y been r eser ved 

f or  or dai ned cl er gy and mi ni st er s,  t o a f i r st - gr ade l ay t eacher  

at  a Cat hol i c school .  

¶111 Second,  what  i s of  gr eat  concer n i s t hat  t he 

maj or i t y ' s over br oad and sweepi ng l anguage i mpl i cat es 

s i gni f i cant l y f ar - r eachi ng consequences beyond si mpl y cal l i ng 

Ost l und " eccl esi ast i cal "  f or  pur poses of  appl y i ng t he except i on.   

                                                 
8 The maj or i t y appear s t o conf l at e t he concept  of  de novo 

r evi ew of  t he appl i cat i on of  const i t ut i onal  pr i nci pl es t o a 
gi ven set  of  f act s wi t h t he concept  of  over r ul i ng pr ecedent .   
Maj or i t y op. ,  ¶47 n. 22.   Jocz i s a deci s i on of  t he cour t  of  
appeal s,  i n whi ch t he cour t  adopt ed t he pr i mar y dut i es t est .   I n 
Cook v.  Cook,  we st at ed,  " [ Wi s.  St at .  § 752. 41( 2) ]  pr ovi des t hat  
of f i c i al l y  publ i shed opi ni ons of  t he cour t  of  appeal s shal l  have 
st at ewi de pr ecedent i al  ef f ect .   Thus,  t he pr i nci pl e of  st ar e 
deci s i s i s appl i cabl e t o t he deci s i ons of  t he cour t  of  appeal s. "   
Cook v.  Cook,  208 Wi s.  2d 166,  186,  560 N. W. 2d 246 ( 1997)  
( c i t i ng Wi s.  St at .  § 752. 41( 2)  ( 1995- 96) ) .   Ther ef or e,  whi l e we 
of  cour se r evi ew de novo t he appl i cat i on of  const i t ut i onal  
pr i nci pl es t o t he f act s of  t hi s  case,  t hat  concept  i n no way 
aut hor i zes whol esal e di sr egar d of  t he pr i nci pl e of  st ar e 
deci s i s.   I n ot her  wor ds,  t hough we,  i n essence,  " st ar t  over "  i n 
t he anal ysi s of  t he appl i cat i on of  t he l aw t o t hi s case,  we do 
not  " st ar t  over "  wi t h r espect  t o det er mi ni ng whet her  t he pr i mar y 
dut i es t est  i s  t he r i ght  t est  unl ess we ar e pr epar ed t o 
under t ake a f ul l  expl anat i on of  t he r easons we ar e di sr egar di ng 
pr ecedent .   Ot her wi se,  i t  i s  ent i r el y appr opr i at e t o f ol l ow t he 
appr oach i n Jocz.  
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As an i ni t i al  mat t er ,  I  cannot  t ake comf or t  i n t he maj or i t y ' s 

assur ances t hat  i t s pr oposed anal ysi s wi l l  be ver y f act -

sensi t i ve,  maj or i t y op. ,  ¶¶48- 49,  and t hat  i t s hol di ng i s " not  

gi v i ng a bl anket  except i on t o al l  r el i gi ous school  t eacher s, "  

i d. ,  ¶84.   CCS' s mi ssi on i s not  uni que among Cat hol i c school s,  

and Ost l und' s dut i es ar e not  uni que among l ay Cat hol i c  

school t eacher s.   I f  t hi s case i s t o ser ve as an exampl e of  how a 

Cat hol i c school  i nf uses Cat hol i c doct r i ne i nt o ever y secul ar  

subj ect  t aught  t her e,  I  f ai l  t o see how any l ay Cat hol i c 

school t eacher  wi l l  f al l  out s i de of  t hi s br oad " except i on"  

devi sed by t he maj or i t y.  

¶112 Thi r d,  and of  gr eat est  concer n,  as not ed pr evi ousl y,  

whi l e I  r ecogni ze t he maj or i t y ' s anal ysi s under  t he Fi r st  

Amendment  cent er s on t he Fr ee Exer ci se Cl ause,  t he maj or i t y ' s 

sweepi ng l anguage and anal ysi s nonet hel ess j eopar di zes t hi s 

cour t ' s  l ong- st andi ng deci s i ons under  t he Est abl i shment  Cl ause 

of  t he Uni t ed St at es Const i t ut i on,  and under  Ar t i c l e I ,  Sect i on 

18 of  t he Wi sconsi n Const i t ut i on.   Speci f i cal l y,  t hanks t o t he 

maj or i t y ' s opi ni on,  t he cont i nued vi abi l i t y  of  Jackson v.  

Benson,  whi ch uphel d t he Mi l waukee school  choi ce pr ogr am,  i s i n 

gr ave danger .  

¶113 I n Jackson v.  Benson,  t he cent r al  i ssue bef or e our  

cour t  was t he const i t ut i onal i t y,  under  t he Est abl i shment  Cl ause 

of  t he Uni t ed St at es Const i t ut i on and Ar t i c l e I ,  Sect i on 18 of  

t he Wi sconsi n Const i t ut i on,  of  t he amended Mi l waukee Par ent al  

Choi ce Pr ogr am ( amended MPCP) ,  a school  choi ce pr ogr am t hat  

enabl es chi l dr en i n l ow- i ncome f ami l i es t o at t end pr i vat e 
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school s t hr ough a voucher  syst em.   The par t i c i pat i ng school s i n 

t hat  pr ogr am i ncl ude bot h nonsect ar i an and sect ar i an school s.   

Si gni f i cant l y,  t he pr ogr am al so i ncl udes an " opt - out "  pr ovi s i on 

t hat  pr ohi bi t s pr i vat e school s f r om r equi r i ng chi l dr en t o 

par t i c i pat e i n r el i gi ous act i v i t i es i f  t hei r  par ent s or  

guar di ans wi sh t hei r  chi l dr en t o be exempt  f r om such act i v i t i es.   

Jackson,  218 Wi s.  2d at  849.   The pr ogr am al so r equi r es 

par t i c i pat i ng pr i vat e school s t o compl y wi t h nondi scr i mi nat i on 

l aws.   I d.  at  846- 47.   We ul t i mat el y concl uded t hat  t he amended 

MPCP di d not  r un af oul  of  ei t her  t he Est abl i shment  Cl ause or  

Ar t i c l e I ,  Sect i on 18.   I d.  at  875- 76,  883- 84.  

¶114 Those f eat ur es of  t he Mi l waukee school  choi ce pr ogr am 

wer e not  r emar kabl y di f f er ent  f r om t hose i n a Cl evel and school  

voucher  pr ogr am i n Zel man v.  Si mmons- Har r i s,  536 U. S.  639 

( 2002) .   Not abl y,  compl i ance wi t h nondi scr i mi nat i on l aws was 

al so a r equi r ement  of  t he school  choi ce pr ogr am uphel d by t he 

Uni t ed St at es Supr eme Cour t  i n t hat  case.   The maj or i t y  

cor r ect l y st at es t hat  i n Zel man,  t he Cour t  " f ound t hat  t he 

Cl evel and [ school  voucher ]  pr ogr am was neut r al  and a pr ogr am of  

t r ue pr i vat e choi ce,  and t hus di d not  v i ol at e t he Est abl i shment  

Cl ause. "   Maj or i t y op. ,  ¶74 n. 29.   However ,  t he maj or i t y omi t s 

t he f act  t hat  t he Uni t ed St at es Supr eme Cour t  expr essl y not ed i n 

t hat  case t hat  par t i c i pat i ng pr i vat e school s wer e r equi r ed by 

st at ut e t o compl y wi t h nondi scr i mi nat i on l aws.   Zel man,  536 U. S.  

639,  645 ( c i t i ng t o Ohi o Rev.  Code Ann.  § 3313. 976) .   I n 

cont r ast ,  under  t he maj or i t y ' s  over l y br oad i nt er pr et at i on of  

t he eccl esi ast i cal  except i on her e,  a par t i c i pat i ng pr i vat e 
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school  may,  i n f act ,  di sr egar d such nondi scr i mi nat i on l aws wi t h 

i mpuni t y wher e l ay t eacher s ar e concer ned because no cl ai m of  

di scr i mi nat i on——whet her  based on r ace,  r el i gi on,  et hni c 

backgr ound,  or  ot her  f or bi dden gr ounds of  di scr i mi nat i on——can be 

pur sued.  

¶115 I  bel i eve t hat  t he maj or i t y opi ni on,  by i t s hol di ngs,  

under mi nes our  cour t ' s  concl usi ons i n Jackson v.  Benson i n 

mul t i pl e r espect s.   Fi r st ,  as t o our  concl usi on t hat  t he amended 

MPCP di d not  v i ol at e t he Est abl i shment  Cl ause,  t he maj or i t y 

opi ni on her e cannot  be squar ed wi t h our  anal yses i n Jackson v.  

Benson under  ( a)  t he second pr ong of  t he Lemon t est ,  under  whi ch 

we assessed whet her  t he school  choi ce pr ogr am had a pr i mar y 

ef f ect  of  advanci ng r el i gi on,  and ( b)  t he t hi r d pr ong of  t he 

Lemon t est ,  under  whi ch we assessed whet her  t he school  choi ce 

pr ogr am woul d r esul t  i n excessi ve gover nment  ent angl ement .   See 

Lemon v.  Kur t zman,  403 U. S.  602,  612- 613 ( 1971) .   Second,  as t o 

our  concl usi on i n Jackson v.  Benson t hat  t he amended MPCP di d 

not  v i ol at e Ar t i c l e I ,  Sect i on 18 of  t he Wi sconsi n Const i t ut i on,  

t he maj or i t y opi ni on l i kewi se r uns count er  t o our  anal yses under  

bot h ( a)  t he benef i t s c l ause and ( b)  t he compel l ed suppor t  

c l ause of  t hat  const i t ut i onal  pr ovi s i on.   Bel ow,  I  r evi s i t  al l  

f our  of  t hose por t i ons of  our  anal ysi s i n Jackson v.  Benson and 

expl ai n i n det ai l  why I  bel i eve t he maj or i t y  opi ni on her e 

under mi nes t hose concl usi ons.   
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¶116 As an i ni t i al  mat t er ,  as t o our  Est abl i shment  Cl ause9 

anal ysi s i n Jackson v.  Benson,  we appl i ed t he t est  f i r st  

est abl i shed i n Lemon.   I n t he cont ext  of  a publ i c benef i t  such 

as a school  voucher  pr ogr am,  t hat  benef i t  does not  r un af oul  of  

t he Est abl i shment  Cl ause i f  ( 1)  i t  has a secul ar  l egi s l at i ve 

pur pose;  ( 2)  i t s pr i nci pal  or  pr i mar y ef f ect  nei t her  advances 

nor  i nhi bi t s r el i gi on;  and ( 3)  i t  does not  cr eat e excessi ve 

ent angl ement  bet ween gover nment  and r el i gi on.   Jackson,  218 

Wi s.  2d at  856 ( c i t i ng Lemon,  403 U. S.  at  612- 13) .   Our  anal ysi s 

i n Jackson v.  Benson under  t he second pr ong of  t hat  t est ——

whet her  t he benef i t  i n quest i on has a pr i nci pal  or  pr i mar y 

ef f ect  of  nei t her  advanci ng nor  i nhi bi t i ng r el i gi on——cannot  be 

squar ed wi t h t he maj or i t y opi ni on her e.  

¶117 I n assessi ng t he const i t ut i onal i t y of  t he amended MPCP 

under  t he second pr ong of  t he Lemon t est ,  we f i r st  expl ai ned 

t hat  benef i t s under  t he amended MPCP needed t o be " det er mi ned by 

' neut r al ,  secul ar  cr i t er i a t hat  nei t her  f avor  nor  di sf avor  

r el i gi on, '  and ai d ' i s  made avai l abl e t o bot h r el i gi ous and 

secul ar  benef i c i ar i es on a nondi scr i mi nat or y basi s. ' "   Jackson,  

218 Wi s.  2d at  869 ( quot i ng Agost i ni  v.  Fel t on,  521 U. S.  203 

( 1997) ) .   We obser ved t hat  t he cr i t er i a f or  sel ect i ng school s 

el i gi bl e t o par t i c i pat e i n t he pr ogr am wer e est abl i shed on a 

r el i gi on- neut r al  basi s——t hat  i s,  bot h sect ar i an and nonsect ar i an 

school s coul d par t i c i pat e i n t he pr ogr am.   However ,  we al so 

emphasi zed t hat  t he " opt - out "  pr ovi s i on,  pr event i ng r el i gi ous 

                                                 
9 The Est abl i shment  Cl ause t o t he Fi r st  Amendment  of  t he 

Uni t ed St at es Const i t ut i on pr ovi des t hat  " Congr ess shal l  make no 
l aw r espect i ng an est abl i shment  of  r el i gi on .  .  .  . "  
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pr i vat e school s f r om r equi r i ng st udent s t o par t i c i pat e i n any 

r el i gi ous act i v i t y pr ovi ded at  t he school ,  was a s i gni f i cant  

f act or  i n f i ndi ng t he amended MPCP di d not  have a pr i mar y ef f ect  

of  advanci ng r el i gi on.   Jackson,  218 Wi s.  2d at  869- 70.   We 

f ur t her  concl uded t hat ,  because of  t hose f eat ur es i n t he 

pr ogr am,  t he amended MPCP " pr ovi des a neut r al  benef i t  t o 

benef i c i ar i es sel ect ed on r el i gi ous- neut r al  cr i t er i a"  and 

" nei t her  l eads t o r el i gi ous i ndoct r i nat i on,  nor  cr eat es [ a]  

f i nanci al  i ncent i ve f or  st udent s t o under t ake a sect ar i an 

educat i on. "   I d.  at  871 ( quot at i on mar ks and ci t at i ons omi t t ed;  

br acket s i n Jackson v.  Benson) . 

¶118 Yet ,  t he maj or i t y i n t he i nst ant  case r eaches i t s 

concl usi on by conf l at i ng sel ect ed evi dence t hat ,  t aken t oget her ,  

cr eat es t he f al se i mpr essi on t hat  t he t eachi ng of  secul ar  

subj ect s at  CCS i s i nf used wi t h r el i gi on.   For  exampl e,  t he 

maj or i t y par t i cul ar l y emphasi zes t he school ' s st at ed mi ssi on,  

whi ch,  as I  obser ved ear l i er ,  see supr a,  ¶102,  does not  

di f f er ent i at e at  al l  bet ween eccl esi ast i cal  and non-

eccl esi ast i cal  posi t i ons at  t he school .   See,  e. g. ,  maj or i t y  

op. ,  ¶5 ( " The Cat hol i c school  i s  consi der ed a ' mi ni st r y '  of  t he 

Cat hol i c Chur ch.  .  .  .   [ T] he Cat hol i c Chur ch consi der s ' t he 

f oundat i on of  t he whol e educat i onal  ent er pr i se i n a Cat hol i c  

school '  t o be Jesus Chr i st .   The Cat hol i c school  ai ms at  ' a 

Chr i st i an concept  of  l i f e cent er ed on Jesus Chr i st . ' " ) ;  i d. ,  ¶73 

( c i t i ng CCS' s mi ssi on t o pr ovi de " a di st i nct l y Cat hol i c  

educat i on ai med at  a ' Chr i st i an concept  of  l i f e' " ) ;  i d.  ( " [ CCS]  

ai ms t o be a wor shi p- f i l l ed educat i onal  envi r onment  wi t h a 
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f ai t h- cent er ed appr oach t o l ear ni ng. " ) .  Li kewi se,  t he maj or i t y 

put s gr eat  wei ght  on CCS' s v i ew t hat  t eacher s shoul d at t empt  t o 

i ncor por at e r el i gi ous mat er i al  i nt o t eachi ng secul ar  subj ect s.   

See i d. ,  ¶74 ( " Teacher s made ef f or t s t o i nt egr at e Cat hol i c 

val ues i nt o var i ous aspect s of  t he cur r i cul a, "  i ncl udi ng t he 

i nt egr at i on of  " t heol ogi cal  and mor al  pr i nci pl es i nt o each 

subj ect ,  as wel l  as t he use of  r el i gi ous exampl es and symbol s 

t hat  woul d not  be f ound i n a publ i c school . " ) .    

¶119 The maj or i t y t hen over gener al i zes t he evi dence of  t he 

school ' s act ual  pr act i ces,  see i d. ,  ¶77,  t o suppor t  i t s  

st at ement s t hat  CCS i nf uses t he t eachi ng of  i t s  subj ect s wi t h 

r el i gi ous doct r i ne wher e t he act ual  evi dence of  f ai t h- based 

i nst r uct i on and act i v i t y i s unr emar kabl e f or  a Cat hol i c or  any 

ot her  r el i gi ous pr i mar y or  secondar y school .   See,  e. g. ,  i d.  

¶¶7,  9 ( evi dence of  i ncor por at ed r el i gi ous exampl es and symbol s 

and val ues i nt o l essons i ncl uded a uni t  on Chr i st mas 

cel ebr at i ons ar ound t he wor l d i n soci al  st udi es,  a r eadi ng 

exer ci se usi ng obj ect s i n t he Gar den of  Eden,  and a mat h 

exer ci se connect i ng dot s t o f or m " r el i gi ous i mages" ) ;  i d.  ¶¶6,  8 

( Ost l und l ed st udent s i n pr ayer  bef or e school  and af t er  l unch) ;  

i d. ,  ¶10 ( Ost l und t aught  30 mi nut es of  r el i gi on t hr ee days a 

week and par t i c i pat ed i n school - wi de r ecogni t i on of  sever al  

Cat hol i c hol i days) ;  i d. ,  ¶12 ( t he c l assr oom had a pr ayer  cor ner ,  

cr uci f i x ,  and ot her  seasonal  r el i gi ous obj ect s) .   Those 

i nst ances of  r el i gi ous act i v i t y f uel  t he maj or i t y ' s concl usi on 

t hat  " i t  i s  obvi ous t hat  Ost l und' s r ol e was of  hi gh i mpor t ance 
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and cl osel y l i nked t o t he mi ssi on of  t he school ——t he i ncul cat i on 

of  a Chr i st - cent er ed concept  of  l i f e. "   I d. ,  ¶76.  

¶120 Put  bl unt l y,  t he maj or i t y ' s concl usi ons her e ar e based 

on f act s t hat  do not  di st i ngui sh CCS' s pr act i ces and Ost l und' s 

dut i es f r om t hose of  any ot her  Cat hol i c school  or  school t eacher  

i n Wi sconsi n,  or ,  f or  t hat  mat t er ,  f r om any ot her  r el i gi ous 

school  and i t s appr oach t owar d educat i on.   I f  t he maj or i t y i s 

cor r ect  i n i t s concl usi ons,  I  f ai l  t o see how i t  can cont i nue t o 

be mai nt ai ned t hat  benef i t s f l owi ng f r om t he Mi l waukee school  

choi ce pr ogr am do not  have t he pr i mar y ef f ect  of  advanci ng 

r el i gi on.   I f  i ndeed a Cat hol i c school  i nf uses r el i gi on i nt o al l  

of  i t s  subj ect s,  i ncl udi ng cour ses t hought  t o be secul ar ,  as t he 

maj or i t y c l ai ms,  how can t he j ur i spr udent i al  r easoni ng of  

Jackson v.  Benson sur vi ve t he maj or i t y ' s hol di ng i n t hi s case? 

¶121 Fur t her ,  we concl uded i n Jackson v.  Benson t hat  t he 

amended MPCP does not  cr eat e excessi ve ent angl ement  bet ween t he 

st at e and r el i gi on under  t he t hi r d pr ong of  t he Lemon t est .   See 

Lemon,  403 U. S.  at  613.   Al t hough t hat  pr ogr am r equi r es 

par t i c i pat i ng school s t o be subj ect  t o some st at e over si ght ,  

i ncl udi ng t he r equi r ement  t hat  " [ p] ar t i c i pat i ng pr i vat e school s 

ar e subj ect  t o .  .  .  appl i cabl e nondi scr i mi nat i on,  heal t h,  and 

saf et y obl i gat i ons, "  Jackson,  218 Wi s.  2d at  874 ( emphasi s  

added) ,  we concl uded t hat  st andar d over si ght  act i v i t i es,  such as 

t he r equi r ement  t o compl y wi t h nondi scr i mi nat i on l aws,  do not  

cr eat e excessi ve ent angl ement .   Quot i ng Her nandez v.  

Commi ssi oner ,  490 U. S.  680,  696- 97 ( 1989) ,  we obser ved:  

[ R] out i ne r egul at or y i nt er act i on whi ch i nvol ves no 
i nqui r i es i nt o r el i gi ous doct r i ne,  no del egat i on of  
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st at e power  t o a r el i gi ous body,  and no det ai l ed 
moni t or i ng and cl ose admi ni st r at i ve cont act  bet ween 
secul ar  and r el i gi ous bodi es,  does not  of  i t sel f  
v i ol at e t he nonent angl ement  command.  

Jackson,  218 Wi s.  2d at  875.  

¶122 Agai n,  i f  i t  i s  unconst i t ut i onal  f or  a cour t  t o 

adj udi cat e a c l ai m f or  di scr i mi nat i on by a l ay t eacher  agai nst  a 

Cat hol i c school ,  as t he maj or i t y  hol ds her e,  sur el y t he amended 

MPCP' s pr ovi s i on r equi r i ng par t i c i pat i ng school s t o compl y wi t h 

nondi scr i mi nat i on l aws must  t hen al so be unconst i t ut i onal .  

¶123 Li kewi se,  t he maj or i t y ' s deci s i on endanger s our  

hol di ng i n Jackson v.  Benson under  t he benef i t s c l ause i n 

Ar t i c l e I ,  Sect i on 18 of  t he Wi sconsi n Const i t ut i on.   That  

c l ause,  whi ch i s t he Wi sconsi n equi val ent  of  t he f eder al  

Est abl i shment  Cl ause,  pr ovi des:  " nor  shal l  any money be dr awn 

f r om t he t r easur y f or  t he benef i t  of  r el i gi ous soci et i es,  or  

r el i gi ous or  t heol ogi cal  semi nar i es. "   See Jackson,  218 Wi s.  2d 

at  876 n. 20.   Our  i nqui r y under  t he benef i t s c l ause i s i dent i cal  

t o our  anal ysi s under  t he second pr ong of  t he Lemon t est .   See 

i d.  at  878 ( t he ul t i mat e quest i on under  t he benef i t s c l ause i s 

" whet her  [ a benef i t ' s ]  pr i mar y ef f ect  advances r el i gi on"  

( c i t at i on omi t t ed) ) .   Addi t i onal l y,  our  cour t s have t r eat ed t hat  

c l ause as such.   Compar e St at e ex r el .  War r en v.  Nusbaum,  64 

Wi s.  2d 314,  325,  219 N. W. 2d 577 ( 1974)  ( Nusbaum I I )  ( no 

v i ol at i on of  benef i t s c l ause wher e a st at e pr ogr am subsi di zed 

speci al - needs chi l dr en' s at t endance at  sect ar i an pr i vat e school s 

wher e t he pr ogr am chose st udent s t hr ough a neut r al  pr ocess and 

t he l egi s l at ur e went  t o " gr eat  l engt hs"  t o ensur e " t hat  t he 

i ncul cat i on of  r el i gi ous t enet s  [ di d]  not  t ake pl ace" ) ,  wi t h 
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St at e ex r el .  Wei ss v.  Di st .  Bd. ,  76 Wi s.  177,  44 N. W.  967 

( 1890)  ( publ i c f unds may not  be used t o f und a school  t hat  

r equi r es st udent s t o r ead f r om t he Bi bl e) .  

¶124 Thus,  j ust  as wi t h t he above anal ysi s under  t he second 

pr ong of  t he Lemon t est ,  t he maj or i t y ' s char act er i zat i on of  

f act s t hat  r el i gi on i s cent r al  t o ever y par t  of  CCS' s 

cur r i cul um,  see, e. g. ,  maj or i t y op. ,  ¶¶5,  72,  73,  75- 77,  and,  by 

ext ensi on,  any ot her  Cat hol i c or  ot her wi se r el i gi ous school ,  

l i kewi se j eopar di zes our  hol di ng i n Jackson v.  Benson t hat  t he 

amended MPCP does not  v i ol at e t he benef i t s c l ause i n Ar t i c l e I ,  

Sect i on 18.  

¶125 Fi nal l y,  t he maj or i t y ' s concl usi on i mpl i cat es our  

hol di ng i n Jackson v.  Benson under  t he compel l ed suppor t  c l ause 

i n Ar t i c l e I ,  Sect i on 18 of  t he Wi sconsi n Const i t ut i on.   That  

c l ause pr ovi des:  " nor  shal l  any per son be compel l ed t o at t end,  

er ect  or  suppor t  any pl ace of  wor shi p. "   I n uphol di ng school  

choi ce,  i t  was ver y s i gni f i cant  t o our  cour t  t hat  t he pr ogr am 

pr ohi bi t ed " a sect ar i an pr i vat e school  f r om r equi r i ng st udent s  

at t endi ng under  t he pr ogr am t o par t i c i pat e i n r el i gi ous 

act i v i t i es of f er ed at  such school . "   Jackson,  218 Wi s.  2d at  

883.   Hence,  a quer y:  I f  secul ar  subj ect s at  CCS ar e so i nf used 

wi t h r el i gi on ( see maj or i t y op. ,  ¶¶5,  72,  73,  75- 77) ,  how does a 

st udent  whose par ent s wi sh t o exempt  hi m or  her  f r om 

par t i c i pat i on i n r el i gi ous act i vi t i es escape i ncul cat i on?  The 

answer  t o such a quest i on,  i f  t he posi t i on of  t he maj or i t y i s 

f ol l owed her e,  c l ear l y j eopar di zes our  anal ysi s of  t he 

const i t ut i onal i t y of  t he Mi l waukee school  choi ce pr ogr am under  
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t he compel l ed suppor t  c l ause.   I  di sagr ee wi t h t he maj or i t y,  see 

maj or i t y op. ,  ¶74 n. 29,  t hat  t he opt - out  pr ovi s i on was not  

i mpor t ant  t o our  hol di ng i n Jackson v.  Benson.  

¶126 I n concl usi on,  I  di sagr ee wi t h t he maj or i t y ' s v i ew 

t hat  t he pr i mar y dut i es t est  needs t o be al t er ed wi t h i t s sel f -

st y l ed " f unct i onal  anal ysi s. "   The pr i mar y dut i es t est  i s  t he 

t est  t hat  Wi sconsi n cour t s and most  ot her  cour t s i n t he count r y 

have been appl y i ng.   To t he ext ent  cour t s have appl i ed t hat  t est  

t o l ay t eacher s at  r el i gi ous school s,  t he r esul t s have been 

consi st ent :  The eccl esi ast i cal  except i on i s not  i nt ended t o be 

appl i ed t o such i ndi v i dual s.   That  r esul t  i s  consi st ent  wi t h t he 

under l y i ng r at i onal e f or  t he eccl esi ast i cal  except i on and i n no 

way i mpl i cat es st at e i nt er f er ence wi t h mat t er s  of  r el i gi ous 

pol i t y or  doct r i ne.   Addi t i onal l y,  t he maj or i t y f ai l s  t o 

i dent i f y a compel l i ng r eason t o change how Wi sconsi n cour t s have 

appr oached such cases.   Fi nal l y,  t he maj or i t y ' s concl usi on t hat ,  

based on t he f act s her e,  CCS i nf uses i t s secul ar  subj ect s wi t h 

r el i gi on ef f ect i vel y ext ends a f r ee pass t o r el i gi ous school s t o 

v i ol at e nondi scr i mi nat i on l aws wi t h r egar d t o t hei r  l ay 

empl oyees;  mor eover ,  i t  undoubt edl y t hr eat ens t hi s cour t ' s  

deci s i on i n Jackson v.  Benson and,  consequent l y ,  t he cont i nued 

vi abi l i t y  of  t he Mi l waukee school  choi ce pr ogr am.  

¶127 For  t hose r easons,  I  r espect f ul l y di ssent .  

¶128 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON and Just i ce ANN WALSH BRADLEY j oi n t hi s di ssent .  
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