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STATE OF W SCONSI N ) I N SUPREME COURT

State of W sconsin,

Pl aintiff-Respondent-Petitioner, FI LED
V. JUL 9, 2009
Jason L. Mcd aren, David R Schanker

Clerk of Supreme Court

Def endant - Appel | ant .

REVI EW of a decision of the Court of Appeals. Reversed and

r emanded.

11 N. PATRI CK  CROCKS, J. This case concerns an
interlocutory appeal before the court of appeals of a circuit
court's pretrial order. The order permtted the defendant-
appellant, Jason L. MCaren (MCaren), to introduce in
connection wth his claim of self-defense what is comonly
referred to as "MMrris! evidence"—evi dence of violent acts the
victim had commtted which MC aren knew about at the tinme of

the alleged crine, and which would bear on the reasonabl eness of

! MMorris v. State, 58 Ws. 2d 144, 205 N.W2d 559 (1973).
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the claim of self-defense—but only on the condition that he
provide a summary of that evidence prior to trial so that the
court could nmake a pretrial determnation of its relevance and
adm ssibility. McCl aren objected to that requirement on the
grounds that the court had no authority to require disclosure of
such evidence and that doing so violated certain constitutiona

rights. He contended that the proper tinme to resolve concerns
about adm ssibility would be after the testinony was elicited at
trial and drew an objection. He sought and was granted review
of the non-final order at the court of appeals.

12 The court of appeals, in a published decision, held
that the circuit court's order exceeded its authority because
neither Ws. Stat. § 971.23 (2005-06),2 which sets forth limted
pre-trial disclosure obligations for a defendant, nor Ws. Stat.
8 906. 11, which authorizes a court to exercise control over the
presentation of evidence, extended to an order to provide

McMorris evidence in advance of trial. State v. MO aren, 2008

W App 118, 313 Ws. 2d 398, 756 N.W2d 802. Because the court
of appeals resolved the issue in favor of MO aren on statutory
grounds, it did not reach McC aren's constitutional argunents.

13 For the reasons stated below, we reverse the decision
of the court of appeals. Wsconsin statutes provide the circuit
court with the necessary authority for the order we consider

here. Ws. Stat. § 906.11 authorizes a judge to exercise

2 All subsequent references to the Wsconsin Statutes are to
t he 2005-06 version unless otherw se indicat ed.
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control over the presentation of evidence so that the truth can
be effectively ascertained and so that tinme wll not be
needl essly wast ed. To hold otherwise could frustrate a circuit
court's efforts to try to be certain that a jury is presented
with adm ssible, reliable evidence and to make pretrial rulings
so that the trial runs snoothly. The authority of a circuit
court under Ws. Stat. 8 906.11 fits within the broader context
of a court's inherent powers "which nust necessarily be used to
enable the judiciary to acconplish its constitutionally or

| egislatively mandated functions."” City of Sun Prairie v.

Davis, 226 Ws. 2d 738, 747, 595 N.W2d 635 (1999) (citing State
ex rel. Friedrich v. Dane County Cr. C., 192 Ws. 2d 16, 531

N.W2d 32 (1995)). Foreseeing potential obstacles to a snoothly
run trial and taking the necessary steps to avoid them is
mani festly within the inherent power of a circuit court.

14 McClaren says that, in requiring himto tell prior to
trial which instances of the victims violent conduct he was
aware of at the time of the incident, the order violates his
Fifth Amendnent rights to remain silent and not incrimnate
hi msel f. He says the order also runs afoul of the Due Process
Cl ause because it 1inposes no reciprocal obligations on the
State. Finally, he argues that excluding evidence—the sanction
the court stated would result for his not conplying with the
order—would violate his Sixth Amendnent right to present a
def ense.

15 There is no constitutional bar to the exercise of the
circuit court's authority in this case. Ascertai nment of the

3
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truth is the primary objective of a trial, and such an order
serves that objective in a constitutionally perm ssible manner.
Efficiency is a secondary objective of a trial, but where it can
be attained with constitutionally permtted neasures, it 1is
highly desirable. The United States Suprenme Court has, on nore
than one occasion, upheld neasures that ensure fair play and
efficient use of trial court tinme. Were, as here, the evidence
to be disclosed is nothing nore than what the defendant chooses
and has indicated he wll put on at trial, such an order does
not invade constitutional protections under the Fifth Amendnent.
As the United States Suprene Court noted in an anal ogous case,
the Constitution does not guarantee a crimnal defendant the

right to surprise the prosecutor. WIlians v. Florida, 399 U. S.

78, 86 (1970) ("W decline to hold that the privilege against
conpul sory self-incrimnation guarantees the defendant the right
to surprise the State with an alibi defense."). Nor does the
order violate MCaren's constitutional rights to due process;
United States Suprenme Court case law holds that so long as
di sclosure requirenents are equally inposed on both parties,

there is no constitutional violation. Wardius v. Oregon, 412

U.S. 470 (1973).

16 A corollary to the question of the constitutionality
of the order is the constitutionality of any sanctions avail able
for a violation of the order. McCl aren contends that exclusion
of evidence is sinply not an option. However, in Taylor .
I1linois, 484 U'S. 400 (1988), the United States Suprene Court
set forth the appropriate analysis for such a violation and

4
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established that sanctions up to and including exclusion of
evidence are permssible if warranted. It appears from the
record that the circuit court intended to exclude fromtrial any
evidence that MC aren attenpted to offer at trial in violation
of the order; we clarify here that while such a sanction may be
permtted, |esser sanctions nust be considered first, and that
the extrene sanction of exclusion is permssible only after the
circuit court has determned that the violation was "w Il ful and
notivated by a desire to obtain a tactical advantage that would
mnimze the effectiveness of cross-examnation and the ability

to adduce rebuttal evidence," the test set forth in Taylor. 1d.

at 415.

17 We therefore reverse the decision of the court of
appeals and remand to the circuit court for further proceedi ngs.

| . BACKGROUND

18 McClaren spent a spring evening drinking with his
w fe's ex-boyfriend, Conrad Goehl (Goehl), and the night ended
with an altercation—arising, ironically, from a discussion of
anger nmanagenent counseling—+n which McCaren hit Goehl with a
pi ckaxe. Wen the police arrived at the scene, Goehl said he
had been attacked w thout provocation; MCaren clained self-
def ense. McClaren was charged with several crinmes, including
attenpted first-degree intentional hom cide. Prior to trial,
whi ch was scheduled to begin Cctober 29, 2007, McCaren filed a
motion in limne seeking a ruling on the admssibility of
i nformation about Goehl's extensive crimnal record and tinme in
prison, and evidence of his "dangerous character and prior acts

5
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of violence." A hearing was held on Mddaren's notion on
Cct ober 2, 2007, four weeks before the day of trial.

19 Follow ng the hearing, the Jefferson County Circuit
Court, the Honorable Randy R Koschnick presiding, ruled that
McClaren would be allowed to introduce evidence about Goehl's
vi ol ent past but gave McClaren a pretrial deadline to disclose
to the State and to the court the nature of the evidence he
intended to introduce. The court required "a sunmary of all
specific instances of the victinms violent conduct of which the
def endant was aware and that the defendant intends to introduce
at trial, including witnesses to such conduct and the date and
pl ace such conduct occurred.” The record showed that Goehl had
11 prior convictions,® and the circuit court expressed concern
about the length of a md-trial hearing, outside the jury's
presence, on the adm ssibility of evidence of this nature.

20 In its oral ruling, the <circuit court inposed a
reci procal requirenment that the State in turn provide a sunmary
of any evidence it intended to use to rebut McClaren's MMrris
evi dence regardi ng Goehl .

11 Since the order was not appealable as of right,
McClaren filed a petition for |eave to appeal the order,
pursuant to Ws. Stat. 8§ 809.50, and the court of appeals

granted the petition.

3 O course, we note that the potential evidence of prior
viol ent conduct could include conduct other than that which |ed
to the convictions.
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12 The court of appeals reversed. The court of appeals
viewed the order, "in essence, as a discovery device," and thus
centered its analysis on Ws. Stat. 8§ 971.23, which addresses
what evidence a prosecutor nust disclose and what evidence a
def endant nust discl ose. McCl aren, 313 Ws. 2d 398, {25.
Because that statute has nothing to say about MMrris evidence,
the court held that the order exceeded the circuit court's
authority; it found Ws. Stat. § 906.11 inapplicable and,
because it found no statute or case that required such
di sclosure, held that the order was not permtted. Id. It

cited this court's holding in State v. MIller, 35 Ws. 2d 454,

151 N.w2d 157 (1967), that discovery in crimnal cases was not
a matter to be determ ned by case | aw but depended on statute or
the rul e-making process. [d., 14.

113 The State filed a petition with this court seeking
review of the court of appeals' decision, and we granted review.

1. STANDARD OF REVI EW

14 This case involves questions of judicial authority,

statutory interpretation, and constitutional issues, all of

which are reviewed de novo. Custodi an of Records for the LTSB

v. State, 2004 W 65, 16, 272 Ws. 2d 208, 680 N.W2d 792; State
v. Floyd, 2000 W 14, 911, 232 Ws. 2d 767, 606 N.W2d 155; In
the interest of E.C, 130 Ws. 2d 376, 381, 387 NWw2ad 72
(1986) .
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[11. DI SCUSSI ON

115 We begin by focusing on two things: the circunstances
under which the order was nade, and what evidence the order
concer ned.

16 This case was proceeding toward trial. The order
McCl aren challenges here arose at a hearing on a notion in
limne brought by McC aren. He was seeking, anong other things,
for the circuit court to rule that testinony concerning Goehl's
violent history would be adm ssible on the grounds that it was
relevant to McC aren's state of mnd.* The discussion turned to
what specific evidence MCaren wanted to admt. The court
engaged counsel in extended discussion of the dilema presented:

how the court could control the evidence to ensure that the jury

“ MO aren's notion in |inine requested:

3. That the court nmke a ruling out of the presence
of the jury regarding the admssibility of Conrad
Goehl"s crimnal convictions, as well as specific
finding as to the nunber of M. Goehl's crimnal
convi ctions.

4. That the Court nmke a ruling out of the presence
of the jury regarding the admssibility of the
type and fact ual basi s for M . Goehl ' s
convictions, as well as M. Goehl's dangerous
character and prior acts of violence, as they
directly relate to the reasonableness of the
perceived threat M. Goehl posed to the defendant
and the defendant's belief that force was
necessary to termnate the interference with his
person by M. Goehl.
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heard only that which was relevant, not cunulative and not
unfairly prejudicial. Among Goehl's prior convictions, for
exanpl e, was a conviction for sexual assault of a child, and the
potential for that evidence to be submtted at trial raised
mul ti ple questions—+ts relevance to MCaren's state of mnd
(whether MO aren even knew about it), its relevance as to
Goehl's violent character, and its highly prejudicial nature.
Besi des questions of admssibility there was also the question
of how the State would be able to investigate and rebut evidence
that was revealed for the first tine at trial. The circuit
court concluded that the inpracticality of deciding these issues
at trial precluded that option. The part of the witten order

relevant to this review was as foll ows:

The defendant shall nmake witten disclosure to the
Court and the prosecution by the close of business on
Cct ober 16, 2007, a sunmmary of all specific instances
of the victims violent conduct of which the defendant
was aware and that the defendant intends to introduce
at trial, including witnesses to such conduct and the
date and place such conduct occurred. Such disclosure
does not include acts of the victimreferenced in the
defendant's interrogation on March 31, 2007.

117 1In the oral ruling nmade at the hearing, the circuit

court further stated:

The ruling is, if any party intends to introduce
evi dence concerning an act by M. Goehl which is not
covered in the interview, police interview with the
defendant, the offering party needs to provide witten
notice to the Court and the opposing party by close of
busi ness on Cctober 12th as to the particular acts;

and that includes the |ocation, the tine, t he
W tnesses and the behavior, the wtnesses that the
party intends to call at trial concerning that
particul ar act. That applies to both parties. I

9
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can't conceive of a situation right now where the
State would have evidence that falls into this
category, but they mght[,] and the sanme ruling
applies to both parties.

118 The court referred repeatedly to the fact that the
ruling was based on its <concern for using jurors' tine
effectively and avoiding unfair prejudice to either party.®

119 As noted above, M aren appeal ed the order on several
grounds: first, that the circuit court was w thout authority for
such an order; second, that it violated his Fifth Amendnment
right against self-incrimnation and right to remain silent
because it conpelled himto provide to the circuit court and the
State an account of what he knew at the time of the incident
about Goehl's prior violent acts; third, that in conditioning
the admissibility of testinony of defense wtnesses on prior
di scl osure, the order violated his due process rights because it

i nposed no reciprocal obligation on the State; and fourth, for

° For exanple, the court stated, "I'm not concerned about
sanctions on [McC aren] so nuch as | am concerned about not, you
know, msleading the jury, allowing evidence to conme in that's
not properly adm ssi bl e; it's likely to be unfairly
prejudicial."” Later in the hearing, the court said, "I don't
want to take tinme with the jury sitting here to be processing
this information during the trial, and it could be a pretty
| engthy hearing that's required depending on what it is we're
tal king about. . . . | don't want to end up in a situation
where the jury is waiting in the jury roomfor two hours while |
hear fromthree or four w tnesses describing sonmething allegedly
done by M. Goehl . . . ."

10
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the sanme reason, the order violated his Sixth Amendnent right to
present a defense.®

120 We examine each of his argunents in turn but first
briefly sunmmarize the law on evidence supporting a claim of
sel f - def ense.

121 It is well established that a defendant seeking to
support a self-defense claim nmay attenpt to "prov[e] prior
specific instances of violence wthin [the defendant's]

knowl edge at the tinme of the incident." State v. \Wenger, 225

Ws. 2d 495, 507, 593 N Ww2d 467 (C. App. 1999) (quoting
McMorris v. State, 58 Ws. 2d 144, 152, 205 N.W2d 559 (1973));

see also Ws. Stat. 88 904.04 and 904.05(2). It is also well

established that adm ssibility of evidence proffered to show the
reasonabl eness of the self-defense claimis within the circuit

court's discretion. State v. Head, 2002 W 99, 255 Ws. 2d 194,

648 N.W2d 413. As with any "other acts evidence," the evidence
is subject to the application of the balancing test involving
the weighing of probative value against the danger of wunfair
prejudi ce, and considerations of undue delay, waste of tine, or
needl ess presentation of cunulative evidence. See Ws. Stat.
8§ 904. 03. Assumng its probative value outweighs such
considerations, we have in previous cases established the

defendant's right to put on such evidence once a factual basis

® The Sixth Anendnent provides as follows: "In all crininal
prosecutions, the accused shall enjoy the right . . . to have
conpul sory process for obtaining wtnesses in his favor, and to
have the Assistance of Counsel for his defence.™ U.S. Const.
anend. VI.

11
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has been set forth for a self-defense claim and al so
established the <circuit <court's responsibility to vet the
evidence prior to admssion to be sure it is valid MMrris

evi dence. See, e.g., MAllister v. State, 74 Ws. 2d 246, 246

N.W2d 511 (1976). The question before us in this case is
primarily a question of timng: whether a circuit court has the
authority to order a defendant to disclose any planned McMorris
evidence prior to trial, so that the factors involved in
determining the evidence's admssibility can be wei ghed not only
prior to adm ssion, but also prior to trial.

A Aut hority for the order

22 ©MC aren argues that this court in Mller limted a
court's authority to order disclosure of evidence in a crimna
case to what is permtted by statute. In MIller this court
noted, "If we are to adopt a pretrial discovery procedure in
crimnal cases in this state we deemit would be best done by a
rule of court or by legislative action rather than on a case to
case basis by the court.” Mller, 35 Ws. at 478. Fi ndi ng no
authority for the disclosure of McMirris evidence in Ws. Stat.
8§ 971.23, which lists what parties in a crimnal case are
required to disclose, he argues that the inquiry is ended.

23 The State gleans statutory authority for a circuit
court to order disclosure of pretrial MMrris evidence from
reading together Ws. Stat. 88 906.11 and 901.04(3)(d). Those
statutes authorize a court to exercise reasonable control over

the presentation of evidence and provide for hearings to be held

12
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outside the presence of the jury for "[a]l]ny prelimnary matter
if the interests of justice so requires.” 8 901.04(3)(d).

124 We do not view this case as presenting the kind of
di scovery question Mller was addressing.’ One significant
difference is that the evidence covered by the order is nothing
nmore than evidence that the party chooses to submt. The order
is, in essence, conpelling advance notice of whatever MNMorris
evidence MO aren decides to offer solely for the legitimte
pur pose of establishing its adm ssibility in advance of trial.

25 Here, the evidence in question presents the potenti al
for multiple delays in the trial, if it is not resolved in
advance of trial. The rule Md aren advocates, which would
render disclosure of any MMorris evidence inpermssible until
such tinme as the defendant chose to disclose it, could force not
just one, but many md-trial delays. Under his approach, the
court may not force him to disclose, even after the trial is
underway, all of the specific acts at once; his argunent is that
any forced disclosure before the point at which he seeks to
admt the evidence runs afoul of the Constitution.? Mul tiple

continuances while the State investigates each incident and

"W do note, however, that State v. Mller, 35 Ws. 2d 454,
151 N.wW2d 157 (1967), which was decided in 1967, predated both
Ws. Stat. 8§ 906.11, which gives a court broad powers to control
the presentation of evidence, and Ws. Stat. 8§ 971.23, which
i nposes disclosure requirenents on both the State and crim nal
defendants. Those statutes were adopted in 1973.

8 At the notion hearing, MCaren's counsel said any
evi dence he would attenpt to admit is "subject to objection” and
woul d be dealt with at that nmonment in the trial.

13
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multiple hearings outside of the presence of the jury are a
distinct possibility on the facts of this case: 11 prior
convictions of the victim Goehl, are known; the nunber of
incidents of prior violent conduct that did not result in
conviction is unknown. Such an approach puts the control of the
trial in the hands of the defendant rather than the court and
i ntroduces unnecessary uncertainty into an otherw se predictable
trial process. Wth no basis for an estimate of how long the
trial will run, a judge would be wunable to balance other
cal endar demands and unable to tell potential jurors during jury
selection how long the trial is expected to |ast.

26 Gven the limted nature of the evidence covered in
this order—that is, the requirenent that MOC aren give notice
of the specific MMrris evidence he wants to introduce and
which he was aware of on the night of the incident—this order
fits confortably into Ws. Stat. 8 906.11's description of the
court's sphere of control. The court is, in fact, required to
"exercise reasonable <control"™ over the "present[ation of]
evidence" so that it can be done effectively and with m ninmal

wasted tine. See State v. Wallerman, 203 Ws. 2d 158, 168, 552

N.W2d 128 (C. App. 1996). Both concerns were specifically
mentioned by the circuit court with regard to this order. Thi s

is precisely the type of admssibility of evidence questions

14
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that circuit courts should be attenpting to resolve in advance
of trial.?®

27 The United States Suprene Court has wupheld a |aw
requiring pre-trial notice of an alibi defense along wth the
specific location where the defendant clains to have been and
names and addresses of alibi wtnesses.'® Like such a law, this
order nerely noves the notification of the intent to introduce
evidence from the heat of the trial to the relative calm of a
pre-trial notion  hearing. I t enabl es nore effective
presentation of evidence, avoids needless waste of tinme while a
jury is waiting, and gives a circuit judge the tine to consider
all the argunments and research the case law prior to making a

ruling.

® For exanple, evidence the prosecution wi shes to introduce
agai nst the defendant under Ws. Stat. 8§ 904.04(1)(b) and (2) is
handled in a simlar fashion. See State v. Sullivan, 216 Ws.
2d 768, 576 N.W2d 30 (1998).

0 Wilians v. Florida, 399 U S. 78 (1970).

1 91n State v. Wight, the court of appeals noted the conmmon
use of pretrial rulings in Wsconsin and other jurisdictions and
noted that they are favored in a variety of circunstances:

Wiile the following list is not exhaustive, we view a
nmotion in limne as proper where (1) the trial court
has directed that the evidentiary issue be resolved
before trial; (2) the evidentiary material is highly
prejudicial or inflamatory and would risk a mstrial
if not previously addressed by the trial court; (3)
the evidentiary issue is significant and unresolved
under existing law, (4) the evidentiary issue involves
a significant nunber of wtnesses or a substantial
volune of material making it nore econom cal to have
the issue resolved in advance of trial so as to save
the time and resources of all concerned; or (5 a
party does not wish to object to the evidence in the

15
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28 Under the circunstances presented here, where Md aren
seeks to introduce MMrris evidence in support of a self-
defense claim the circuit court has the authority under Ws.
Stat. 8§ 906.11, in conjunction with Ws. Stat. 8§ 901.04(3)(d),
to order the defendant to disclose prior to trial any specific
acts that he knew about at the tinme of the incident and that he
i nt ends to of fer as evi dence SO t hat adm ssibility
determ nati ons can be nmade prior to trial

29 The United States Suprene Court's discussion of
l[imtations on the defendant in presenting his or her evidence
when the defendant pleases closely tracks the logic of Ws.
Stat. § 906. 11. The linchpins of a fair trial are the "orderly
presentation of facts" and "a fair opportunity"” for each party
to prepare evidence and rebuttal evidence. Taylor, 484 U S. at
411.

130 In Taylor, a case concerning a violation of a rule
requiring advance notice of wtnesses, the United States Suprene

Court said:

The principle that undergirds the defendant's right to
present excul patory evidence is also the source of
essential limtations on the right. The adversary
process could not function effectively wthout
adherence to rules of procedure that govern the
orderly presentation of facts and argunents to provide
each party wth a fair opportunity to assenble and

presence of the jury and thereby preserves the issue
for appellate review by obtaining an unfavorable
ruling via a pretrial notion in |limne[.]

State v. Wight, 2003 W App 252, 140, 268 Ws. 2d 694, 673
N. W2d 386 (citations omtted).

16
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subm t evidence to contradict or explain the
opponent's case. The trial process would be a
shanbles if either party had an absolute right to
control the tinme and content of his wtnesses
t esti nony.

Id. at 410-11. (enphasis added).

131 The Supreme Court noted as well: "In the exercise of
[the right to present w tnesses], the accused, as is required of
the State, nust conply with established rules of procedure and
evi dence designed to assure both fairness and reliability in the
ascertainment of guilt and innocence.” Taylor, 484 U S. at 411

n.15 (quoting Chanbers v. Mssissippi, 410 U S. 284, 302

(1973)).

32 The order in this case did nothing nore than what was
found permssible in the Taylor case: it was a procedure related
to a rule of evidence designed to assure fairness.

B. Constitutionality of the order

133 MCaren further argues that the order violates his
rights against conpelled self-incrimnation under the Fifth
Amendnent of the United States Constitution. In essence, he
argues, he is being conpelled to provide the State, prior to
trial, with what he knew about Goehl's violent character and
when he knew it, even though he could ultimtely choose at the
close of the State's case not to testify.

134 The State argues that no constitutionally protected

right is violated because the order concerns only what MU aren

17
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chooses to disclose'? and merely accelerates the disclosure of
information that would be presented at trial.

135 In ruling that a defendant could be required to give
notice of an alibi defense prior to trial, a defense anal ogous

to self-defense, the United States Suprene Court said:

Petitioner concedes that absent the notice-of-alibi
rule the Constitution would raise no bar to the
court's granting the State a continuance at trial on
the ground of surprise as soon as the alibi wtness is
cal | ed. Nor would there be self-incrimnation
problenms if, during that continuance, the State was
permtted to do precisely what it did here prior to
trial: take the deposition of the witness and find
rebuttal evidence. But if so utilizing a continuance
is permssible under the Fifth and Fourteenth
Amendnents, then surely the sane result nay be
acconplished through pretrial discovery, as it was
here, avoiding the necessity of a disrupted trial. W
decline to hold that the privilege against conpul sory
self-incrimnation guarantees the defendant the right
to surprise the State with an alibi defense.

Wllians, 399 U S at 85 (enphasis added). The sane rationale
supports our concl usion here.

136 M aren al so ar gues t hat t he or der is
constitutionally deficient because its lack of reciprocity

violates the requirenent of +the Fourteenth Anmendnment's Due

2 Any  concerns that a defendant has concerning the
di scl osure potentially being used by the prosecutor in the case-
in-chief could be addressed by an in canmera review by the
circuit court. Such a nmechani sm has been endorsed by the United
States Suprene Court as a fair way of resolving disclosure

di sput es. See Pennsylvania v. Ritchie, 480 US 39, 60
(1987)(finding that both the defendant's and the State's
interest "in ensuring a fair trial can be protected fully by

requiring that the [evidence being sought] be submtted only to
the trial court for in canera review' prior to a ruling on
di scl osure).

18
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Process  ause. The United States Suprene Court struck down a
crimnal statute in Wardius that required a defendant to
disclose an alibi defense  wi thout requiring reciprocal
disclosure by the state of its rebuttal evidence. War di us, 412
US. 470. McClaren argues that the order presented here is
equally deficient; the only way it could be made reciprocal is

for the prosecutor to be ordered to disclose "all corroborating
evidence of the alleged victims concededly violent past
inplicated by the defendant's forced pre-trial disclosures,
i ncluding the nanmes of any additional wtnesses to prior violent
acts engaged in by the alleged victim"

137 A careful conparison of Wardius and the oral ruling of
the circuit court in this case shows that the flaw present in
Wardi us was not present here. The statute at issue in WAardius
contai ned no guarantee of disclosure of rebuttal evidence to the
def endant . The Court stated that "[a]lthough the Due Process
Clause has little to say regarding the anmount of discovery which
the parties nust be afforded, it does speak to the bal ance of

forces between the accused and accuser."” VWardi us, 412 U. S. at

474 (citation omtted). The Court went on to say:

The State may not insist that trials be run as a
"search for truth" so far as defense wtnesses are
concerned, while nmintaining "poker gane" secrecy for
its own wtnesses. It is fundanentally wunfair to
require a defendant to divulge the details of his own
case while at the sanme tine subjecting him to the
hazard of surprise concerning refutation of the very
pi eces of evidence which he disclosed to the State.

|d. at 475-76.
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138 Here the circuit court's oral ruling nade nore clear
than the witten order that reciprocity was absolutely required.

The circuit court said:

So what | have in mnd is that the deadline for filing

the witten materials would be the 12th . . . . That
would apply to the State and to the defense. If the
State has evidence that would fall into the category

of acts not covered in the police interview which are
relevant to self-defense or the |ack thereof, those
acts would be covered as well for the same reasons.
(Enmphasi s added.)

139 It mght have been nore clear had the court explicitly
called the evidence showing a lack of self-defense rebuttal
evi dence, but in any case, the court was explicit that its order
applied to both parties.

C. Constitutionality of the potential sanction

40 A conclusion that the circuit court has authority to
i ssue such an order necessarily brings us to the question of the
authority to enforce such an order.

141 MO aren says that excluding evidence as a sanction
for violating the court's order is inpermssible because it
woul d violate his constitutional right to present w tnesses, and
thus to present a defense, under the Sixth Amendnent's

compul sory process cl ause. 3

13 The Sixth Amendment provides, in relevant part, "In al
crim nal prosecuti ons, t he accused shal | enj oy t he
right . . . to have conpulsory process for obtaining wtnesses
in his favor . . " U S Const. anend. VI. In WAashi ngton v.

Texas, 388 U. S. 14 (1967), the United States Suprene Court held
that this right applies in state prosecutions.
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142 The State contends that such a sanction nmay be
permtted depending on the facts and that Taylor controls the
sanction for any violations. Tayl or upheld an Illinois court's
refusal to allow testinony from a defense w tness whose nane was
not disclosed prior to trial. The Court rejected the
defendant's assertion that excluding evidence was never a
perm ssi bl e sanction and established a franmework for analyzing
violations. Taylor, 484 U S. at 412-13.

143 We agree with the State. The United States Suprene
Court has established a test for excluding evidence and has said
t hat under certain circunstances, exclusion of evidence does not
violate a defendant's constitutional rights. There are
sanctions short of excluding evidence, of course. The Court
cited a case, for exanple, that "[gave] consideration to the
ef fecti veness of |ess severe sanctions, the inpact of preclusion
on the evidence at trial and the outcone of the case, the extent
of prosecutori al surprise or prejudice, and whether the
violation was willful." Taylor, 484 U.S. at 415 n.19 (citing
Fendler v. Goldsmth, 728 F.2d 1181 (9th G r. 1983)). However

as Taylor makes clear, even the sanction of excluding evidence
against a defendant is constitutionally permssible in certain
cases, such as where there have been wllful violations
"notivated by a desire to obtain a tactical advantage." Tayl or,
484 U.S. at 415.

144 As we noted above, Taylor states well the bal anci ng of

interests that goes into a court's oversight of a trial:
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It is elenmentary, of course, that a trial court may

not i gnor e t he f undament al character of t he
defendant's right to offer the testinony of w tnesses
in his favor. But the nmere invocation of that right
cannot automatically and i nvari ably out wei gh
countervailing public interests. The integrity of the
adver sary process, whi ch  depends both on the

presentation of reliable evidence and the rejection of
unreliable evidence, the interest in the fair and
efficient admnistration of justice, and the potenti al
prejudice to the truth-determining function of the
trial process nust also weigh in the bal ance.

Id. at 414-15 (enphasis added).

145 Whether a violation nerits the extrene sanction of
exclusion nust be determined by a circuit court after a
violation has occurred, and under the paraneters set forth by
the United States Supreme Court in Tayl or.

46 Here the circuit court noted in its oral ruling that,
"As always, if new evidence is discovered at the last mnute
that my be the basis for an exception to the notice
requirenent."” The circuit court should have been nore clear
that the Tayl or analysis would be applied and that exclusion was
one of the sanctions available to the circuit court for a
violation of its order; it was premature for the circuit court,
in its oral ruling, to predict that the sanction for failure to
abide by the order would necessarily be the exclusion of
evi dence.

| V. CONCLUSI ON

147 For the reasons stated, we reverse the decision of the
court of appeals. Wsconsin statutes provide the circuit court
with the necessary authority for the order we consider here.

Ws. Stat. 8§ 906.11 authorizes a judge to exercise control over
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the presentation of evidence so that the truth can be
effectively ascertained and so that time will not be needlessly
wast ed. To hold otherwise could frustrate a circuit court's
efforts to try to be certain that a jury is presented wth
adm ssible, reliable evidence and to nake pretrial rulings so
that the trial runs snoothly. The authority of a circuit court
under Ws. Stat. 8 906.11 fits within the broader context of a
court's inherent powers "which nust necessarily be wused to
enable the judiciary to acconplish its constitutionally or
l egislatively mandated functions." Davis, 226 Ws. 2d at 747.
Foreseeing potential obstacles to a smoothly run trial and
taking the necessary steps to avoid them is manifestly within
t he inherent power of a circuit court.

148 M aren says that, in requiring himto tell prior to
trial which instances of Goehl's violent conduct he was aware of
at the tinme of the incident, the order violates his Fifth
Amendnent rights to remain silent and not incrimnate hinself.
He says the order also runs afoul of the Due Process  ause
because it inposes no reciprocal obligations on the State.
Finally, he argues that excluding evidence—the sanction the
court stated would result for his not conplying with the order—
woul d violate his Sixth Arendnent right to present a defense.

149 There is no constitutional bar to the exercise of the
circuit court's authority in this case. Ascertai nment of the
truth is the primary objective of a trial, and such an order
serves that objective in a constitutionally perm ssible manner.
Efficiency is a secondary objective of a trial, but where it can
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be attained with constitutionally permtted neasures, it 1is
highly desirable. The United States Suprenme Court has, on nore
than one occasion, upheld neasures that ensure fair play and
efficient use of trial court tinme. \Were, as here, the evidence
to be disclosed is nothing nore than what the defendant chooses
and has indicated he wll put on at trial, such an order does
not invade constitutional protections under the Fifth Amendnent.
As the United States Suprene Court noted in an anal ogous case,
the Constitution does not guarantee a crimnal defendant the
right to surprise the prosecutor. Nor does the order violate
McCl aren's constitutional rights to due process; United States
Suprenme Court case law holds that so long as disclosure
requi renents are equally inposed on both parties, there is no
constitutional violation.

50 A corollary to the question of the constitutionality
of the order is the constitutionality of any sanctions avail abl e
for a violation of the order. McCl aren contends that exclusion
of evidence is sinply not an option. However, in Taylor, the
United States Suprene Court sets forth the appropriate analysis
for such a violation and establishes that sanctions up to and
i ncluding exclusion of evidence are permssible if warranted.
It appears from the record that the circuit court intended to
exclude fromtrial any evidence that McClaren attenpted to offer
at trial in violation of the order; we clarify here that while
such a sanction my be permtted, |esser sanctions nust be
considered first, and that the extreme sanction of exclusion is
perm ssible only after the circuit court has determ ned that the
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violation was "willful and notivated by a desire to obtain a
tactical advantage that would mnimze the effectiveness of
cross-exam nation and the ability to adduce rebuttal evidence,"”
the test set forth in Tayl or.

151 We therefore reverse the decision of the court of
appeals and remand to the circuit court for further proceedi ngs.

By the Court.—Fhe decision of the court of appeals is
reversed, and the cause is remanded to the circuit court.

152 SHI RLEY S. ABRAHAMSON, C.J., did not participate.
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153 ANN WALSH BRADLEY, J. (dissenting). There is a nane
for mandatory pretrial disclosure of information that mght be
offered as evidence in a crimnal proceeding: discovery.

Al though the majority attenpts to | abel what is at issue in this

case as nerely the pretrial disclosure of information, | agree
with a wunaninous court of appeals that the order here "in
essence, [is] a discovery device." State v. MCdaren, 2008 W

App 118, 125, 313 Ws. 2d 398, 756 N. W2d 802.

154 Qur precedent is clear that discovery is governed by
the crimnal discovery statute, Ws. Stat. § 971.23. Lynch v.
County Court, 82 Ws. 2d 454, 466, 262 N.W2d 773 (1978) (citing

State v. Mller, 35 Ws. 2d 454, 478, 151 N W2d 157 (1967)).

If a certain type of evidence is not enunerated in the statute,
t hen mandatory di sclosure is not authorized.

155 The nmmjority departs from this precedent. Real i zi ng
that the discovery statute does not require pretrial disclosure
of MMorris! evidence, the mmjority ultimately turns to the
i nherent powers of the court. See majority op., 93.

56 By relying on inherent authority, the mjority opens
wide the gates of pretrial discovery in crimnal cases. Its
rationale and holding stretch far beyond the disclosure of
McMorri s evi dence. Instead, the majority rests on an unlimted
pronouncenent that covers the pretrial disclosure of any
information that mght aid in ensuring a snmoothly run trial:

"Foreseeing potential obstacles to a snmoothly run trial and

! MMrris v. State, 58 Ws. 2d 144, 205 N.W2d 559 (1973).

1
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taking the necessary steps to avoid them is nmanifestly wthin
the inherent power of a circuit court.”™ Myjority op., T13.

157 | agree instead with the court of appeals that "the
court's general authority under Ws. Stat. 8 906.11 to exercise
control over the node and order of presenting evidence cannot be
read to permt it to require pretrial discovery that it would
otherwise not be permtted to require wunder [the crimnal
di scovery statute].” MCdaren, 313 Ws. 2d 398, 1. Although I
share the mpjority's concern for the efficient and fair
adm nistration of a trial, | believe that any revision in the
| aw shoul d be brought about by |egislative change and not by a
resort to inherent authority of the court.? Accordingly, |1
respectfully dissent.

I

58 In this case, the circuit court ordered the defendant
to provide "a summary of all specific instances of the victins
violent conduct of which the defendant was aware and that the
defendant intends to introduce at trial, including witnesses to

such conduct and the date and place such conduct occurred."® The

2 Because | conclude that the circuit court did not have the
authority to enter the order, | need not address MCaren's
constitutional argunents.

% See majority op., 116. Throughout the opinion, the
majority focuses on the court's oral ruling rather than focusing
on the wunilateral nature of the witten order. See mmjority
op., Y10, 17, 37, 38. This focus is msqguided. Appeal is
taken from a witten order or judgnent. State ex rel.
Hi | debrand v. Kegu, 59 Ws. 2d 215, 216, 207 N.W2d 658 (1973);
Estate of Jackson v. Gray, 212 Ws. 2d 436, 442, 569 N W2d 467
(Ct. App. 1997).
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court of appeals determned that the order for disclosure was
governed by the discovery statute. Finding no authority in the
statute for the order, it reversed the circuit court.

159 The mmjority, however, asserts that this is not a
di scovery case. Majority op., Y24. Although it attenpts to tie
its analysis to evidentiary statutes, its conclusion is based on
i nherent authority: "Foreseeing potenti al obstacles to a
snoothly run trial, and taking the necessary steps to avoid
them 1is mnifestly within the inherent power of a circuit
court."” 1d., 983.

60 Qur cases have established that conpelled pretrial

di scl osure of evidence by any other nane is still governed by

the discovery rules. State v. Schaefer, 2008 W 25, 308

Ws. 2d 279, 746 N W 2d 457. In Schaefer, the defendant filed a

As a result, the mjority does not squarely address

McClaren's constitutional argunents. The mpjority correctly
sets forth the due process principle that di scl osure
requi renents nust be reciprocal: "It is fundanentally unfair to

require a defendant to divulge the details of his own case while
at the sane tinme subjecting him to the hazard of surprise
concerning refutation of the very pieces of evidence which he
disclosed to the State." Myjority op., 137 (quoting Wardi us v.
Oregon, 412 U. S. 470, 476 (1973).

Neverthel ess, the circuit court's witten ruling required

only the defendant to disclose information. See mgjority op.,
116 ("The defendant shall make witten disclosure to the Court
and the prosecution . . . .") The court's witten order inposed
no reciprocal disclosure requirenent upon the State. See id.

In fact, it posed no requirenent on the State at all.

Gven that the circuit court's order |acked reciprocity, it
is unclear to nme how the mjority can affirm this
constitutionally deficient witten order.

3
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subpoena to obtain police reports before the prelimnary
exam nation. 1d., 91.

61 We stated, "This is a discovery case, notw thstanding
the defendant's protestations to the contrary.” 1d., 9118. W
determined that the subpoena should be quashed because "the
scope of discoverable materials is set out in statute and
conpliance with the statute will be enforced by the court.”
Id., 177 n.17. The lesson from Schaefer is clear. |If sonething
| ooks li ke discovery, it is governed by the discovery statute.

62 The policy reasons advanced by the mnmgjority for
allowing the court to conpel the production of MMrris evidence
are based on the rationale underlying discovery. The mgjority
expl ai ns, "Besides questions of adnmissibility* there was al so the
guestion of how the State would be able to investigate and rebut
evidence that was revealed for the first time at trial."
Majority op., T16.

63 This is a general discovery rationale. The purpose of
di scovery is to pronote "the ascertainnent of the truth and
ultimate disposition of the lawsuit in accordance therewith[.]"

Moni er v. Chanberlain, 221 N E. 2d 410, 417 (l1ll1. 1966). Through

* The mmjority acknow edges that a court can satisfy its

responsibility to vet McMorris evidence prior to its adm ssion
even if the evidence is not produced prior to trial. See
majority op., 921: "The question before us in this case is
primarily a question of timng: whether a circuit court has the
authority to order a defendant to disclose any planned MMorris
evidence prior to trial, so that the factors involved in
determ ning the evidence's admissibility can be wei ghed not only
prior to adm ssion, but also prior to trial."

4
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di scovery, mutual knowl edge of all the relevant facts wll be

achieved. See Hickman v. Taylor, 329 U S. 495, 507 (1947).

64 In addition to relying upon a discovery rationale, the
majority cites to crimnal discovery cases. It relies primarily

upon three United States Suprene Court opinions: WIllians v.

Florida, 399 US. 78 (1970); Wardius v. Oegon, 412 U S. 470

(1973); and Taylor v. Illinois, 484 U S. 400 (1988). In al

t hree cases, t he i ssue bef ore t he Court was t he
constitutionality of a discovery rule.

65 The nmmjority asserts that WIlians is "anal ogous"” to
this case. Mjority op., 5. In WIllianms, the Florida Rules of
Crimnal Procedure required a crimnal defendant to provide
notice of an alibi defense or risk discovery sanctions.® The
Court said, "Florida's notice-of-alibi rule is in essence a
requirenent that a defendant submt to a Ilimted form of
pretrial discovery by the State whenever he intends to rely at

trial on the defense of alibi." 399 U S. at 80.

®> See Fla. Rule Crim Proc. 1.200, reprinted in Wllians v.
Florida, 399 U S. 78, 104 (1970) (appendix to opinion of the
Court) ("[A] defendant in a crimnal case who intends to offer
evidence of an alibi in his defense shall, not less than ten
days before trial or such other time as the court may direct,
file and serve wupon such prosecuting attorney a notice in
witing of his intention to claimsuch alibi, which notice shal
contain specific information as to the place at which the
defendant clains to have been at the tinme of the alleged offense
and, as particularly as is known to defendant or his attorney,
the nanes and addresses of the wi tnesses by whom he proposes to
establish such alibi.")

Wsconsin has a simlar rule, which is enunerated in the
crimnal discovery statute, Ws. Stat. 8§ 971.23(8).

5
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66 The second case relied upon by the majority, Wardius,
addressed a simlar state rule.® At the outset of the opinion
the Court framed the issue as follows: "This case involves
i nportant questions concerning the right of a defendant forced
to conmply wth a 'notice-of-alibi’ rule to reciproca
di scovery.” 412 U. S. at 471. The Court comented: "nothing in
the Due Process C ause precludes States from experinenting with
systens of broad discovery designed to achieve the[] goals" of
reducing surprise and enhancing the fairness of a crimnal
trial. 1d. at 474.

67 The third case, Taylor, is also a discovery case.
There, the trial court excluded a witness's testinony because
the defendant "fail[ed] to identify [the] defense witness in
response to a pretrial discovery request."’ 484 U.S. at 401.
The question before the Court was whether "the Sixth Amendnent
bars a court from ever ordering the preclusion of defense

evidence as a sanction for violating a discovery rule.” 1d. at

® See Or. Rev. Stat. § 135.875 (1973) ("If the defendant in
a crimnal action proposes to rely in any way on alibi evidence,
he shall, . . . file and serve upon the district attorney a
witten notice of his purpose to offer such evidence, which
notice shall state specifically the place or places where the
defendant clains to have been at the tine or tinmes of the
al l eged offense together with the nane and residence or business
address of each w tness upon whom the defendant intends to rely
for alibi evidence.").

" The Illinois Supreme Court Rules require a defendant to
disclose a list of witnesses that he intends to call at trial
This rule is one of several enunerated under the heading
"Discovery." Illinois Suprene Court Rules, Article IV: Rules on
Crimnal Proceedings in the Trial Court, Part B. Discovery, Rule
413: Disclosure to Prosecution.
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406. The Court concluded that the Constitution did not create
an absolute bar to discovery sanctions.

168 The mmjority relies on the analysis of these cases,
yet it denies that the issue presented here is a discovery
i ssue, governed by the discovery statute: "W do not view this
case as presenting the kind of discovery question [other cases
were] addressing.” WMjority op., 124.

169 To the contrary, | conclude that the issue presented
to this court is squarely a discovery issue, and it is governed
by the discovery statute.

|1

170 We have long held that that there is no general right

to discovery in crimnal cases and that the court should not

order discovery on a case-by-case basis:

W sconsin does not recognize a right [of a] defendant
to a pretrial discovery of the prosecution's evidence.
If we are to adopt a pretrial discovery procedure in
crimnal cases in this state we deem it would be best
done by a rule of <court or by legislative action
rather than on a case to case basis by the court.

Mller, 35 Ws. 2d at 478.

171 Subsequent to Mller, the legislature adopted a
conprehensi ve system of rules governing crimnal discovery. See
Ws. Stat. § 971.23. After its enactnent, Wsconsin courts
affirmed the principle that pretrial discovery is prescribed by

the statute. See, e.g., Lynch, 82 Ws. 2d at 466 (vacating a

court's order permtting a defendant to examine the State's
files because it "would operate, in essence, as a discovery

devi ce, and would therefore be inconsistent wth [the]
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principle” that "discovery procedures should be determ ned by

statute or by rule of court").

72 The crimnal discovery statute provides limted and
reci procal discovery requirenents. Upon demand, a defendant
"must disclose” the following: (1) a list of the names and

addresses of wtnesses the defendant intends to call at trial
(2) relevant witten or recorded statenents of the naned
Wi tnesses including expert reports that the defendant intends to
produce at trial; (3) the crimnal records of the naned
wi tnesses; and (4) physical evidence the defendant intends to
produce at trial. Ws. Stat. § 971.23(2m). McMorris evidence
is not on the |ist.

173 Aside from the mandatory disclosures enunerated above,
"[o]ur discovery statute does not require a defendant to divul ge

the details of his or her own case." State v. Konkol, 2002 W

App 174, 1917, 256 Ws. 2d 725, 649 N W2d 300. The statute
provi des just one exception to this rule. I f the defendant
wi shes to present an alibi defense, "the defendant shall give
notice to the district attorney . . . stating particularly the
pl ace where the defendant clains to have been when the crine is
alleged to have been commtted together with the nanes and
addresses of wtnesses to the alibi, if known." Ws. Stat.
§ 971.23(8)(a).

74 On the issue of notice of self-defense and disclosure
of McMorris  evidence, however , the statute is silent.

Therefore, under the principle stated in MIller and reaffirmnmed
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in Lynch, notice and disclosure of this evidence is sinply not
required.

175 Finding no authority in the statute for the conpelled
pretrial disclosure of MMrris evidence, | determne that the
court was without authority to enter the order. The court of
appeals got it right when it determned that a circuit court's
authority to exercise control over the node and order of
presenting evidence does not provide the authority to require
pretrial discovery that it would otherwise not be permtted to
require under the Wsconsin crimnal discovery statute. See
McCl aren, 313 Ws. 2d 398, T11.

11

176 Today, the mmjority permts a circuit court to conpe
pretrial disclosure of any nmanner of evidence, citing the
court's inherent authority to take the necessary steps to avoid
potential obstacles to a smoothly run trial. See mjority op.,
13. The majority's attenpt to fit a discovery issue into an
i nherent authority box has broad inplications.

177 A court may exercise its inherent authority to ensure
"that the court functions efficiently and effectively to provide

the fair admnistration of justice.” City of Sun Prairie v.

Davis, 226 Ws. 2d 738, 749-50, 595 N.W2d 635 (1999). However
i nvoki ng inherent powers in order to trunp legislatively enacted
public policy should be a last resort. See id. at 755.

178 Here, the legislature has nade policy choices
regarding the evidence that is subject to conpulsory pretrial

di scl osure. It permts conpulsory pretrial disclosure of
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certain types of evidence, including alibi evidence, but it is
silent about MMrris evidence. Neverthel ess, the nmpjority
permts a circuit court to circunvent these legislative policy
choices by invoking the court's inherent authority to ensure
that it functions effectively and efficiently to provide for the
fair adm nistration of justice.

179 1 acknow edge that MMorris evidence may pose speci al
difficulties for the court. Perhaps the rationale underlying

the statutory notice-of-alibi requirenent applies to MMorris

evi dence as well. There may be good policy reasons for a rule
requiring pretrial discovery of this type of evidence. I f so,
however , it would be preferable for the legislature to

pronmul gate a new rule. The advantage of a rule, rather than an
opinion justified on the basis of the «court's inherent
authority, is that it could be strictly limted to this type of
evi dence.

80 The mmjority attenpts to limt its holding to cases
involving simlar facts: "Under the circunstances presented
here, where MC aren seeks to introduce MMorris evidence in
support of a self-defense claim the circuit court has the
authority” to order pretrial disclosure of the evidence. See
majority op., 928. However, the majority's attenpt to narrow
the scope of its holding is undermned by its invocation of the
court's broad inherent powers. Consequently, neither its
rationale nor its holding is limted to McMrris evidence.

81 For the above stated reasons, | respectfully dissent.
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