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This opinion is subject to further
editing and nodification. The final
version wll appear in the bound
vol ume of the official reports.

No. 2007AP2711- CR
(L.C. No. 2005CF80)

STATE OF W SCONSI N ) I N SUPREME COURT

State of W sconsin,
Pl ai nti f f - Respondent, FI LED

Ve JUL 20, 2010

Donald J. McCuire,
A. John Voel ker

L Acting Cerk of
Def endant - Appel | ant - Petiti oner. Supreme Cour t

REVI EW of a decision of the Court of Appeals. Affirned.

M1 DAVID T. PROSSER, J. This is a review of an

unpubl i shed decision of the court of appeals, State v. MQire,

No. 2007AP2711-CR, wunpublished slip op. (Ws. C. App. My 20,
2009), affirmng a judgnent of the Walwrth County Circuit
Court, Janmes L. Carlson, Judge. Father Donald J. MQiire
(McGQuire) was charged in 2005 with five counts of indecent
behavior with a child, in violation of Ws. Stat. 8§ 944.11(2)
(1965-66) . The charges were based on acts that MCQiire
commtted between 1966 and 1968. Al t hough prosecutions under

8§ 944.11(2) are subject to the six-year statute of limtations
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under Ws. Stat. § 939.74(1) (2007-08),' the statute of
limtations was tolled while McQuire was not publicly a resident
of Wsconsin. Ws. Stat. § 939.74(3).%2 A jury convicted McQuire
on all five counts.

12 MCGQuire filed a postconviction notion that the circuit
court deni ed. The court of appeals affirned. In this court,
McGQuire raises four issues: (1) whether the tolling provision of
Ws. Stat. 8 939.74(3) is unconstitutional as applied to the
facts of this case; (2) whether charges were barred by due
process because of the roughly 36 years that passed between the
of fenses and the charges; (3) whether reversal in the interest
of justice under Ws. Stat. 8 751.06 is appropriate; and (4)
whet her McGuire was deni ed effective assistance of counsel.

13 W concl ude t hat W s. St at. § 939. 74(3) IS
constitutional as applied to the facts of this case. It does
not violate the Privileges and Imunities, Due Process, or Equal
Protection provisions of the United States Constitution.
Section 939.74(3) does not burden a fundanental right, and it is
rationally related to the legitimte governnental interests of
detecting crinmes and apprehending crim nal s.

14 We next conclude that the charges were not barred by

due process. MCQuire has failed to allege an inproper notive or

L All subsequent references to the Wsconsin Statutes are to
t he 2007-08 version unless otherw se indicat ed.

2 Wsconsin Stat. § 939.74(3) has been part of the Wsconsin
Crim nal Code since Decenmber 1955.
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purpose on the part of the State, which is a necessary
prerequisite for dism ssal based on pre-indictnment del ay.

15 W also are satisfied that MQGuire received a fair
trial in which the real controversy was fully tried and justice
has not for any reason mscarried. Therefore, reversal in the
interest of justice is inappropriate.

16 Finally, we reject MQire' s contention that he was
denied effective assistance of counsel. The two decisions of
trial counsel t hat McGQuire clains constituted deficient
performance were part of a reasonable trial strategy.

M7 For the reasons set forth, we affirm the court of
appeal s.

| . BACKGROUND AND PROCEDURAL HI STORY
18 The facts are disputed, but the evidence at trial

showed the following: MCGQuire was a Jesuit priest who taught at

the Loyola Acadeny in Wlnette, Illinois, a suburb of Chicago
The priests who taught at the school Ilived in a residence
attached to the school. Loyola Acadeny was not a boarding

school, and students do not live on the canpus. Students were
permtted in the Jesuits' residence only for limted purposes,
such as helping to carry a package.

19 Victor B. was 13 years old when he began attending

Loyola in the fall of 1966. McCGuire offered to counsel and
tutor Victor, who was having trouble in school. McGQuire then
had Victor live with him in his residence at Loyola. Wi | e

living in the room Victor wuld sleep in the sanme bed as
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McGQuire, often in the nude. The two began giving each other
body massages, which included touching each others' genitals.

120 During this time, MQ@ire becane acquainted wth
Victor's uncle, Harry B. In the spring of 1967, MQuire began
visiting Harry's cottage in Fontana, W sconsin. VWile MQiire
and Victor were in Wsconsi n—whether they were riding in the
car or at the cottage—M@ire would give Victor what he
referred to as "horse bites,"” which he would perform by grabbing
Victor below his groin and brushing his hand over Victor's
geni tal s. The "horse bites" continued through the summer of
1968.

11 Sonetinme around Novenber of 1967, MQuire visited the
Fontana cottage while Victor was there. The only other person
at the cottage at that time was Victor's grandnother. Wi | e
Victor was 1in bed, MQ@ire entered the room and Victor
pretended to be asleep. McCGQuire put his hands down Victor's
pants and squeezed his testicles and penis to wake hi mup.

12 In the fall of 1968, Victor returned to Loyola Acadeny
but stopped living in MQ@ire s room The sexual contact
st opped at that tine.

113 Sean C. was 14 years old when he began attending
Loyola Acadeny in August of 1968. Because Sean was having
problenms getting to school, he was sent to see MQiire for
gui dance counseling. MQuire suggested that Sean stay at Loyola
to avoid the problem of getting to school in the norning.
MGQuire told Sean to tell his father that he was sleeping in
McGQuire's guidance office, when in fact Sean was staying in bed

4
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wth MQire. Sean testified that McQuire took steps to hide
the fact that Sean was living with MCQuire.

114 Wiile Sean was staying in MQire's room the two
began to give each other nmassages. During these nmassages,
McCGuire woul d touch Sean's penis and have Sean touch his.

15 MQ@ire took Sean on several trips. Sonetinme between
Thanksgi ving and Christmas of 1968, the two travelled together
to the Fontana cottage on a Friday. Sean was 14 years old at
the tine. On Friday night at the Fontana cabin, MGuire began
massagi ng Sean's penis with baby oil. He then changed positions
and told Sean to do the sane to him The next night, the two
performed the sane acts again.

116 Sean <continued to Ilive wth MQire during his
freshman year at Loyol a. He would stay in MQ@ire's room
roughly four nights a week, and sexual contact occurred nearly
every day. During the sumrer, MQ@ire and Sean traveled to
Eur ope, and sexual contact occurred on this trip. In the fall
Sean returned to living with MQire, and the sexual contact
cont i nued.

117 1In February of 1970, Sean reported the sexual contact
to Father Charles Schlax. Later, several Jesuits—Father Renke,
the president of Loyola; Father Beall, the principal; and Father
Hunbert, the headmaster—nterviewed Sean. Sean's father
attended this neeting. After Sean left the neeting, his father
told him that he would not return to Loyola, and Sean was
transferred to a different school. Nei ther the school nor
Sean's father contacted the police.

5



No. 2007AP2711-CR

18 In June of 2003, Sean contacted an attorney about the
sexual contact wth MQre. On August 1, 2003, Sean filed a
civil lawsuit against the Jesuits and McQuire.

19 In August of 2003, Victor received a letter from the
headmaster of Loyola Acadeny about reports of sexual m sconduct.
After he did sone research, Victor contacted Sean's attorney,
who put himin touch wth Sean. According to Victor and Sean,
they did not know each other before they spoke on the phone in
2003. During their phone conversation, Sean obtained sone
i nformati on about the Fontana cottage, but both Victor and Sean
| ater deni ed having discussed what McQuire had actually done to
either of themor the layout of McCGuire's roomat Loyol a.

120 On February 7, 2005, a crimnal conplaint was filed in
Wal worth County charging MGuire with two counts of indecent
behavior with a child, in violation of Ws. Stat. 8§ 944.11(2)
(1965).° The conplaint was |later anended to add three additional
count s.

21 A four-day jury trial began on February 19, 2006.
Victor and Sean both testified at trial; MGQ@iire did not. The
jury found McGuire guilty on all five counts.

122 McQuire filed a notion for postconviction relief
asking for dismssal of charges or, alternatively, a new trial

He argued, inter alia, that the statute of limtations tolling

% Ws. Stat. § 944.11 (1965-66) provided: "Any of the
followng may be inprisoned not nore than 10 years: . . . (2)
whoever takes indecent liberties with the privates of any person
under the age of 18."
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provision in Ws. St at . 8§ 939.74(3) was unconstitutional
reversal was warranted in the interest of justice, and the
charges were barred by due process. He also raised an
i neffective assistance of counsel claimbased on the decision of
his trial counsel, Cerald Boyle, not to investigate Harry B.'s
wife, Elita, who would testify regarding Harry's unw || ingness
to give out keys to the Fontana cottage. Finally, he argued
that a new trial was warranted because MQuire discovered after
trial that Robert Goldberg, who MQ@ire had known previously,
would have testified that he saw Sean and Victor together
shortly after they graduated from high school.* After a hearing
on the ineffective assistance of counsel claim the court denied
t he noti on.

123 MQ@iire appealed, raising four arguments: (1) the
charging delay violated his constitutional rights; (2) he
received ineffective assistance of counsel; (3) the circuit
court erroneously admtted other acts evidence; and (4) the
circuit court erroneously allowed rebuttal evidence. The court
of appeals affirmed the circuit court on all four issues.

124 MQuire petitioned this court for review, which we
granted on Septenber 10, 2009.

“In response to the State's claim that MGuire's tria
counsel knew about Goldberg, MQ@iire also argued that if trial
counsel had known about the evidence, his failure to investigate
and call Col dberg constituted ineffective assistance of counsel.
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1. STANDARD OF REVI EW
25 The constitutionality of a statute is a question of

| aw, which we review de novo. State v. Cole, 2003 W 112, 910,

264 Ws. 2d 520, 665 N W2d 328. Statutes are presuned to be
constitutional, and a party chal | engi ng a statute's
constitutionality nust denonstrate that it is unconstitutional

beyond a reasonable doubt. State v. Baron, 2009 W 58, {10, 318

Ws. 2d 60, 769 N.W2d 34. This presunption and burden apply to
as-applied constitutional challenges to statutes as well as to

facial chall enges. State v. Wod, 2010 W 17, 915, 323

Ws. 2d 321, 780 N.W2d 63.
126 Whether a defendant's right to due process was
violated al so presents a question of |law that we review de novo.

State v. Shiffra, 175 Ws. 2d 600, 605, 499 N.W2d 719 (1993).

127 We review an ineffective assistance of counsel claim

as a mxed question of fact and law. State v. Doss, 2008 W 93,

123, 312 Ws. 2d 570, 754 N W2d 150. We uphold the circuit
court's factual findings unless they are clearly erroneous, but
review de novo  whet her an attorney's performance was
constitutionally deficient. Id.
[11. DI SCUSSI ON

128 MQ@uire raises four issues, which we address in turn
First, we address whether the statute of l|imtations tolling
provision of Ws. Stat. 8§ 939.74(3) is wunconstitutional as
applied to the facts of this case. Second, we address whether
due process barred the filing of charges roughly 36 years after
McCGuire commtted the offenses. Third, we address whether

8



No. 2007AP2711-CR

reversal is appropriate in the interest of justice. Fourth, we
address whether MQ@ire was denied effective assistance of
counsel at trial

A Constitutionality of Ws. Stat. 8§ 939.74(3)

129 MQuire first argues that the statute of limtations
tolling provision contained in Ws. Stat. 8§ 939.74(3) 1is
unconstitutional as applied to the facts of this case. He
argues that it violates the Privileges and Inmmunities, Equal
Protection, and Due Process provisions of the United States

Constitution and their anal ogues in the Wsconsin Constitution.?®

130 Wth certain exceptions, "prosecution for a felony
must be commenced wthin 6 years . . . after the comm ssion
thereof." Ws. Stat. § 939.74(1). However, "[i]n conputing the

time limted by this section, the tinme during which the actor
was not publicly a resident within this state . . . shall not be
i ncl uded. " Ws. Stat. 8§ 939.74(3). It is wundisputed that
McGQuire was not publicly a resident of Wsconsin at any point

since the comm ssion of the offenses.

®"The Citizens of each State shall be entitled to all
Privileges and Imunities of Citizens in the several States.”
US Const. art. 1V, 8§ 2. The Fourteenth Anmendnent reads in
rel evant part:

No State shall nake or enforce any |law which shal
abridge the privileges or immunities of citizens of
the United States; nor shall any State deprive any
person of life, liberty, or property, wthout due
process of law, nor deny to any person wthin its
jurisdiction the equal protection of the |aws.

U.S. Const. anmend. |V; see also Ws. Const. art. |, 88 1, 8.
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31 This court addressed the constitutionality of Ws.

St at . 8§ 939.74(3) in State . Sher , 149 Ws. 2d 1, 437

N.W2d 878 (1989). The defendant in Sher, a public resident of
Florida, was charged with theft two years after the six-year
statute of Ilimtations had run. Id. at 7. He argued that
8 939.74(3) was unconstitutional as applied to the facts of his
case because it violated both the Privileges and Immnities
Cl ause and the Equal Protection Clause. 1d. at 10.

132 The court first addressed Sher's privileges and
immunities claim It noted that the clause does not require
"absolute equality" between residents and nonresidents and
permts disparate treatnent because nonresidents "may present

special problens for the admnistration of state laws." 1d. at

11 (citing Taylor v. Conta, 106 Ws. 2d 321, 329, 316 N.W2d 814

(1982)). The court then applied a three-part test to determ ne
whether a statute is constitutional under the Privileges and

| muni ti es d ause:

First, this court nust consider whether the statute
di sadvant ages nonresidents as conpared to residents.
| f t here IS a di sadvant ageous t r eat ment of
nonresidents, then this court examnes the statute
under the second step; whether the discrimnation
violates a fundanental right. Fi nal |y, i f a
fundamental right is infringed, this court nust decide
if the means enployed [by the statute] bear a
substantial relation to legitimte state objectives.

Id. at 11 (alteration in original) (internal citations and
guotation omtted).
133 The court acknow edged t hat 8§ 939. 74(3)

"di sadvant ages" nonresidents because only public residents of

10
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Wsconsin could claim the benefit of the statute. Ild. at 12.
It then rejected the defendant's argunment that § 939.74(3)
burdened a fundanental right, reasoning that statute of
l[imtations defenses are not fundanental rights. Id. (citing

Bendi x Autolite Corp. v. Mdwesco Enters., 486 U S. 888, 893

(1988)). See also Chase Sec. Corp. v. Donaldson, 325 U S. 304,

314 (1945).
134 Although the court did not need to inquire further, it
went on to expl ai n t hat a "substantial reason for

di scrim nati on" between nonresidents and residents existed:

W find the provision is substantially related to

sever al legitimate state obj ecti ves: t he
identification of crimnals, the detection of crines,
and the apprehension of <crimnals. Investigation of

crines is easier for l|law enforcenment officials when
peopl e central to the incident, and who nay have vital
information, are located within the state. . . . Even
if suspects are |ocated, | ocal | aw enforcenent
agencies nmmy not possess enough resources to send
soneone to question or investigate the suspect who
resi des outside of Wsconsin. In such cases, Wsconsin
authorities mght have to rely on the resources of
other state's police and could burden those other

depart nments. In addition, cases which would be
inportant here, may be given less attention if other
authorities wer e responsi bl e for i nvestigation.

Furthernore, if a suspect is charged, apprehension of
them is easier if they are public residents than if
they reside out of state.

11
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Sher, 149 Ws. 2d at 14.°

135 The Sher court next addressed the constitutionality of
8 939.74(3) wunder the Equal Protection C ause. Id. at 15.
Because 8§ 939.74(3) did not burden a fundanental right, the
court inquired into whether the |egislature nmade an "irrationa

or arbitrary classification." 1d. (quoting State v. Bleck, 114

Ws. 2d 454, 468, 338 N W2d 492 (1983)). It reasoned that,
because 8§ 939.74(3) was "substantially related" to the state's
interest in detecting crines and identifying and apprehending
crimnals, the statute also was rationally related to those
interests, as the "rationally related" test was a |esser
standard than the "substantially related" test. 1d. at 16.

36 MQuire argues that Sher is not controlling because
Sher was decided as a facial challenge, not an as-applied
chal | enge. He asserts that this case is distinguishable from

Sher for two reasons: (1) in this case, 8 939.74(3) burdened his

® Two decades have passed since the Sher decision, but we

see no reason to alter its fundanental conclusions. State v.
Sher, 149 Ws. 2d 1, 437 N W2d 878 (1989). This court has
explained that statutes of limtation pronote fair and pronpt

litigation and protect defendants from stale or fraudul ent
clainms "brought after nenories have faded or evidence has been
| ost." Korkow v. General Cas. Co. of Ws., 117 Ws. 2d 187,
198, 344 N.W2d 108 (1984) (citation omtted). However, sone
of fenses have never had statutes of limtation; the |egislature
has |engthened statutes of Iimtation in certain cases

particularly cases involving mnors; and scientific evidence
such as DNA has frequently neutralized the argunent that clains
shoul d not proceed because evidence is unreliable. Because the
tolling provision in Ws. Stat. 8§ 939.74(3) long predated the
offenses in this case, we see little or no basis for an argunent
that McGQuire has a fundanmental right to a statute of limtations
def ense.

12
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fundanmental right to present a defense; and (2) on these facts,
8 939.74(3) does not acconplish the statutory objectives set out

in Sher. As we see it, the facts of this case are simlar to

the facts in Sher, and, as wth Sher, 8 939. 74(3) IS
constitutional as applied to these facts.’

137 First, the tolling of the statute of |limtations did
not deprive McCGuire of the right to present a defense. Although
McCQuire casts the deprivation under the tolling provision as a
deprivation of the right to present a defense, § 939.74(3)
deprived him only of the right to a statute of I|imtations
defense. 1d. His argunent, if taken to its natural conclusion,
woul d suggest that the «constitution requires statutes of
limtation in certain cases, |est defendants be deprived of
their right to present a defense. Yet, statutes of limtation
are not constitutionally required. Wsconsin has no statutes of
limitation for certain crinmes,® while sone states have no

statutes of linmtations for any crimnal offense.® The extent to

" Although the court in Sher di scussed the broad
constitutionality of Ws. Stat. 8§ 939.74(3), Sher specifically
argued that the statute was unconstitutional as applied to him
Sher, 149 Ws. 2d at 10 ("Sher's counsel contends he is not
arguing that the tolling provision is unconstitutional on its
face. Rat her , he ar gues t hat t he provi si on may be
unconstitutionally applied in this case."). For a thorough
di scussion of the difference between "facial" challenges and
"as-applied" challenges, see State v. Wod, 2010 W 17, 323
Ws. 2d 321, 780 N.W2d 63.

8 These include several forms of honicide and sexual assault
of achild. Ws. Stat. 8§ 939.74(2)(a).

® See, e.g. Bush v. State, 193 P.3d 203, 221 (Wo. 2008).

13
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which the passage of tinme burdens a fundanmental right is a
separate constitutional question i ndependent of t he
constitutionality of § 939.74(3).

138 Second, MGuire distinguishes Sher on the grounds that
none of the statutory objectives described in Sher applies to
hi m He argues that the interests of identifying crimnals,
detecting crines, and apprehending crimnals are not furthered
by applying 8 939.74(3) to these facts, because McQ@iire did not
flee justice and was easy to | ocate.

139 In truth, however, the facts in this case are closely

related to identifying crimnals, detecting crines, and
i nvestigating those crines. Wen McQuire either transported a
mnor from Illinois to Wsconsin or nmet an Illinois mnor in

W sconsin, he was able to engage in unlawful sexual activity
with mnors away from co-workers at Loyola Acadeny who were nore
likely to notice inpropriety. Correspondi ngly, because neither
McGQuire nor the victins were residents of Wsconsin, MQ@ire's
sporadic visits to the state made the detection of his crines by
W sconsin authorities and the reporting of his crimes by the
mnor victinmse to Wsconsin authorities, nmuch less |likely.

140 The relevant facts here are anal ogous to the facts in

Sher . In Sher, the <circuit court found as fact that the

defendant "never left Wsconsin in an attenpt to conceal or
prevent know edge of his whereabouts” and that "information was
available to both private parties and |law enforcenent officials

as to his residency status and whereabouts.™ ld. at 7. On

14
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those facts, this court still concluded that § 939.74(3) bore
substantial relation to the objectives described in that case.

41 The fact that a defendant was not in hiding and did
not flee justice does not render 8 939.74(3) unconstitutional as
applied to him Law enforcement agencies still my lack the
resources to investigate a suspect outside the state; they my
have to rely on the resources of police departnments in other
states, burdening those departnents; and reliance on police
departnments in other states nmay result in |esser inportance
being given to investigating if ot her authorities are
responsible for the investigation. See Sher, 149 Ws. 2d at 14.
These state interests would satisfy the constitutional
requirenents of the Privileges and Inmunities C ause regardl ess
of the fact that they may not be conpelling in a given case.

142 MQ@ire also argues that Ws. Stat. 8 939.74(3) is
unconstitutional because it violates the Due Process and Equal
Protection Cl auses. Because 8§ 939.74(3) neither interferes with
a fundanental right nor disadvantages a suspect class, we apply
rational basis review to both the equal protection and due

process clains. See State v. Jorgensen, 2003 W 105, ¢9932-33,

264 Ws. 2d 157, 667 N W2d 318 (describing the simlarities
bet ween due process and equal protection analysis); see also

State v. Annala, 168 Ws. 2d 453, 468, 484 N.W2d 138 (1992).

143 MQire again distinguishes Sher on the grounds that
he is bringing an as-applied challenge, not a facial challenge.
H's argunment, however, ignores the fact that the "basic
formulation" of the rational basis test is the same in both

15
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facial and as-applied challenges. Smth v. Gty of Chicago, 457

F.3d 643, 652 (7th Gr. 2006). Under this standard, the
constitution requires only that the statute creating a
classification be "rationally related to a valid l|egislative
obj ective." Jorgenson, 264 Ws. 2d 157, 933 (quoting State V.
McManus, 152 W.s. 2d 113, 130-31, 447 N W2d 654 (1989)). The
distinction between public residents and public non-residents
set out in Ws. Stat. 8 939.74(3) is rationally related to the
legitimate governnent interests of identifying crimnals,
detecting crines, and apprehending crimnals. Ther ef or e,
8 939.74(3) is constitutional wunder both the Equal Protection
and Due Process C auses.
B. Due Process C ai m Based on Passage of Tinme

144 MQ@ire next argues that the charges against him were
barred by due process. He argues that the 36-year passage of
tinme between the commssion of the offenses and the charges
prejudiced his defense because critical wtnesses died and
evi dence was destroyed.

145 "The statute  of [imtations IS the principal
device . . . to protect against prejudice arising from a |apse
of time between the date of an alleged offense and an arrest.”

State v. WIlson, 149 Ws. 2d 878, 903, 440 N W2d 534 (1989)

(citing United States v. Lovasco, 431 U S. 783, 788-89 (1977)).

Nonet hel ess, the statute of limtations is not the sole neasure
of a defendant's rights with respect to pre-indictnent delay,
and "the Due Process Clause has a limted role to play in
protecting against oppressive delay." Lovasco, 431 U S. at 789.

16
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W sconsin has adopted a two-part test to determ ne whether pre-

i ndi ctment del ay constitutes a due process violation:

Where a defendant seeks to avoid prosecution based
upon prosecutorial delay, it is clear that it nust be
shown that the defendant has suffered actual prejudice
arising from the delay and that the delay arose from
an inproper notive or purpose such as to gain a
tactical advantage over the accused.

Wlson, 149 Ws. 2d at 904-05 (quoting State v. Rivest, 106

Ws. 2d 406, 418, 316 N.W2d 395 (1982)). This court recently
reaffirmed WIson, holding that a defendant claimng a due
process violation based on pre-indictnent delay nust show "(1)
actual prejudice as a result of delay; and (2) the delay arose
out of an inproper purpose, [such as to] give the State a

tactical advantage over the defendant."” State v. McCArthur,

2008 W 72, 4945, 310 Ws. 2d 550, 750 N.W2d 910 (citing State
V. Dabney, 2003 W App 108, 930, 264 Ws. 2d 843, 663
N. W 2d 366).

146 MQ@ire acknow edges his inability to "establish that

the delay resulted from sone inproper prosecutorial notive" or

pur pose. Instead he argues that WIson "msconstrued the
authorities upon which it relied.” McGQuire cites three United
States Suprene Court cases that he clains WIlson m sconstrued
A cl ose exam nation of those cases reveals that WIson properly
interpreted and applied those cases.

147 MQ@iire first argues that WIson msconstrued United
States v. Marion, 404 U.S. 307 (1971). In Marion, the Court

explicitly declined to address "when and in what circunstances

actual prejudice resulting from pre-accusation delays requires

17
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the dismssal of the prosecution.” Id. at 324. Ther ef ore,
Marion neither supports nor contradicts the holding in WIson—
it sinply did not address the issue decided in WIson.

148 MQ@ire next argues that WIson m sconstrued Lovasco.
In Lovasco, the defendant based his due process claimon a 17-
month delay during an investigation. Lovasco, 431 U S. at 787
The Court explained that "investigative delay is fundanentally
unli ke delay wundertaken by the Governnent solely 'to gain
tactical advantage over the accused.'" Id. at 795 (quoting
Marion, 404 U.S. at 324). It then held that "to prosecute a
defendant follow ng investigative delay does not deprive him of
due process, even if his defense mght have been sonmewhat
prejudiced by the lapse of tinme." 1d. at 796. The Court Ileft
"to the lower courts . . . the task of applying the settled
principles of due process that we have discussed to the
particul ar circunmstances of individual cases.” |1d. at 797.

149 Thus, although Lovasco explicitly left the application
of its rule under specific facts to future courts, it refused to
find a due process violation based upon the facts of the case—
in which the state did not seek a tactical advantage. The
Court's |anguage supports a distinction between prosecutions
that are del ayed because of an inproper state notive and those
that are del ayed for other reasons.

150 Finally, McGQuire argues that WIson msconstrued
United States v. Gouveia, 467 U S. 180 (1984). In Gouveia, the

Court addressed the right to counsel for prisoners in
admnistrative segregation awaiting indictnent on federal
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char ges. Id. at 182. Addressing the concern that prosecutors
m ght delay charges because the defendants were already in
prison, the Court noted that a defendant still has a due process
claim"if the defendant can prove that the Governnent's delay in
bringing the indictnment was a deliberate device to gain an
advantage over him and that it caused him actual prejudice in
presenting his defense." [d. at 192 (citing Lovasco, 431 U.S
at 789-90).

51 Like Lovasco, Gouveia clearly described the basic

requi renents of the Due Process d ause. The WIlson court did
not "m sconstrue" Lovasco and Gouveia, but applied the due
process requirenments set out in those cases. | ndeed, WIlson is
consistent with Lovasco's refusal to "adopt a rule which would
[require prosecutors to charge as soon as they had evidence of
guilt] absent a clear constitutional comand to do so."
Lovasco, 431 U. S. 795.

52 Federal <circuit court precedent confirnms that WIson
correctly interpreted and applied Lovasco and its progeny.

Nearly every federal circuit has adopted sone variant of the
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test adopted in WIson.?® The Seventh Circuit has adopted two

different tests. See Wlson v. MCaughtry, 994 F.2d 1228, 1233

(7th CGr. 1993). Many Seventh Circuit cases have applied tests

simlar to that in State v. WIson, by requiring the defendant

to show that the prosecution delayed for either a "tactical
advantage"! or "inpermssible purpose."'? In other cases, the
Seventh Circuit has applied a test that balances prejudice to
t he defendant agai nst the governnent's reason for the delay, but

even this test still |ooks at the governnent's purpose for the

delay.® Acknow edging the split but declining to resolve it,

0 United States v. Crouch, 84 F.3d 1497, 1523 (5th Cir.
1996); United States v. Hayes, 40 F.3d 362, 367 (11th Cr.
1994); United States v. Engstrom 965 F.2d 836, 839 (10th GCr.
1992); United States v. Brown, 959 F.2d 63, 66 (6th Cr. 1992);
United States v. Hoo, 825 F.2d 667, 671 (2d Cr. 1987) ("no
show ng of an inproper prosecutorial notive"); United States v.
Sebetich, 776 F.2d 412, 430 (3d CGr. 1985); United States v.
Crooks, 766 F.2d 7, 11 (1st Gr. 1985); United States v.
Bartlett, 794 F.2d 1285, 1293 (8th G r. 1986) (in dicta). Only
the Fourth Circuit and the Ninth Crcuit have adopted different
tests. See United States v. De Jesus Corona-Verbera, 509 F.3d
1105, 1112 (9th GCr. 2007) (weighing length of delay against
reasons for delay); Howell v. Barker, 904 F.2d 889, 895 (4th
Cr. 1990) (bal anci ng prej udi ce agai nst "governnent's
justification for delay").

11 See, e.g., United States v. Wallace, 326 F.3d 881, 886

(7th Gr. 2003) (quoting United States v. D ckerson, 975 F.2d
1245, 1252 (7th Gr. 1992)).

12 See, e.g., United States v. Wellman, 830 F.2d 1453, 1460
(7th Gir. 1987).

13 See United States v. Doerr, 886 F.2d 944, 964 (7th Cir.
1989) (weighing "actual prejudice . . . against the governnent's
reasons for the delay"); see also United States v. Perry, 815
F.2d 1100, 1103 (7th Cr. 1987).
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the Seventh G rcuit has noted that "were we required to choose
between the two tests . . . , Gouveia would be powerful support
for adopting a requirenent that defendants show actual prejudice
caused by a purposeful, tactical delay by the prosecution.™
McCaughtry, 994 F.2d at 1233 n. 5.

153 Because MQ@iire has failed to identify any inproper
notive or purpose on the part of the State, we need not address
whet her McGQuire was prejudiced by the delay. In any event,
McGQuire has failed to neet the requisite show ng of prejudice
"The death of a witness alone is not sufficient to establish

prej udi ce." United States v. Eckhardt, 843 F.2d 989, 995 (7th

Cr. 1988). The defendant nust explain the substance and
relevance of the wtness's testinony; the showng nust be

concrete, not speculative. ld. (citing United States V.

Ant oni no, 830 F.2d 798, 804-05 (7th Gr. 1987)).

154 MQ@iire identifies a nunber of deceased w tnesses that
he claims would have corroborated his defense and rebutted
Sean's and Victor's testinony. These w tnesses include other
priests living in the Loyola Acadeny residences; MGQiire's
secretary, John Gooch; Victor's uncle and owner of the Fontana
cottage, Harry B.; and various relatives of Victor and Sean.
McGQuire asserts that the priests would testify that Sean and
Victor could not have lived with McGuire undetected, Gooch would
testify that McGQuire was not involved with Victor and Sean, and
Harry would testify that he did not give MGQuire a key to the
cottage. However , McCGuire offers no support for these
assertions. Sinmply identifying deceased W tnesses and
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describing testinony that they mght have provided does not
satisfy the requisite show ng of actual prejudice.

155 McQuire also argues that Loyola Acadeny records,
including use of fleet vehicles and the reasons for Jesuits'
absences from school, would constitute exculpatory evidence.
Again, MQ@ire nerely speculates that these docunents would
rebut Sean and Victor's testinony, but he fails to denonstrate
that those docunents would actually provide the evidence he
cl ai ns.

56 In sum the charges against McQuire were not barred by
due process because he has failed to allege an inproper
prosecutorial notive. Furthernore, while he has identified
potential wtnesses and evidence that mght have been rel evant
to issues at trial, his assertions about what that testinony
woul d prove are specul ative. Consequently, he has failed to
denonstrate the actual prejudice required to prove a due process
vi ol ati on.

C. Reversal in the Interest of Justice

157 MQ@iire next argues that reversal is warranted in the
interest of justice under Ws. Stat. § 751.06. He clains that
the delay in bringing charges "so undermned" his ability to
defend hinself that the real controversy was not fully tried.

158 Wsconsin Stat. 8 751.06 describes this court's power

of discretionary reversal:

[I1]f it appears from the record that the real
controversy has not been fully tried, or that it is
probable that justice has for any reason mscarried,
the court may reverse the judgnent or order appeal ed
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from. . . and may direct the entry of the proper
judgnment or remt the case to the trial court for the
entry  of the proper j udgment or for a new

trial
Id.

159 We will exercise our discretionary power of reversal
"only in exceptional cases."” State v. Hicks, 202 Ws. 2d 150
161, 549 N W2d 435 (1996). In doing so, we l|ook at the

"totality of circunstances and determ ne whether a new trial is
required to acconplish the ends of justice." 1d. (quoting State
v. Wss, 124 Ws. 2d 681, 735-36, 370 N.W2d 745 (1985)).

160 MGQuire argues that, because of the delay, a new trial
is an insufficient remedy, and asks for outright dismssal of
the charges. W conclude that discretionary reversal is
i nappropriate on these facts.

61 In support of his argunent that the real controversy
was not fully tried, MQire points to the sanme deceased
Wi tnesses and mssing evidence that he cites to support his
claim that the charges were barred by due process. As we
articulated earlier, his assertions regarding wunavailable
evi dence were too speculative to constitute actual prejudice;
for the sane reason, we conclude that the real controversy was

fully tried and justice has not m scarri ed.

162 MQ@iire cites State v. Cuyler, asserting that it is

anal ogous to the facts of this case because credibility was a

central issue in both cases. State v. Cuyler, 110 Ws. 2d 133

141-42, 327 N.W2d 662 (1983). In Cuyler, this court reversed

for a new trial because the circuit court excluded evidence that
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was adm ssible and rmaterial to the "critical i ssue of
credibility,” which was "a determnative issue" in the case.
Id. at 141. Cuyl er does not, however, support the use of our
di scretionary reversal power in this case. The evidence at
issue in Cuyler was the testinony of police officers who would
have testified as to the defendant's truthfulness. |d. W have
no analogous situation in this case. Unlike the court in
Cuyler, we sinply have no idea what nost of the wunavail able
W tnesses would have said or how their testinony mght have
affected the rel evant issues.

163 Additionally, while the unavailable evidence m ght
have been relevant to the mor issues at trial—Victor and
Sean's clains about going to Fontana, the events of Sean's
meeting with Father Schlax, and the credibility of Sean and
Victor's clains that they lived in MGQuire' s room—those issues
were fully tried by available evidence. Fat her Schlax was
available to testify, and the defense put Father Renke's notes
of the neeting wth Sean into evidence, which were used to
i npeach Sean's testinony regarding the events of the neeting.
Simlarly, the defense presented evidence and cross-exam ned

prosecution wtnesses to rebut Sean and Victor's testinony that
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they had lived in MQire's room? Mst inportant, Sean and
Victor thenselves were both available for trial, and were
rigorously cross-exam ned by McGQuire's trial counsel.

64 Based on the evidence presented at MQ@iire's trial,
and wthout any indication of what the wunavail able evidence
woul d have denonstrated, we conclude that reversal S
unwarranted because the real controversy was fully tried and
justice was not m scarried.

D. | neffective Assistance of Counsel

165 Finally, MGQGuire argues that he was deprived of
effective assistance of counsel. To prove an ineffective
assistance of counsel claim a defendant nust first denonstrate

that counsel's performance was deficient, neaning that it "fell

bel ow an objective standard of reasonabl eness.™ Strickland v.
Washi ngton, 466 U. S. 668, 688 (1984). Courts are "highly
deferential”™ in scrutinizing counsel's performance, and "indul ge

a strong presunption that counsel's conduct falls wthin the
w de range of reasonable professional assistance.” |d. at 689.
The defendant nust also show that the deficient performance

prejudi ced the defense. ld. at 692 This requires a

4 For exanple, Father James Gschwend testified that the
Jesuits were expected to be at evening neals and soneone would
have asked a Jesuit why he was missing neals, contradicting
Victor's testinony that he ate with MQ@ire after the other
Jesuits were finished eating. McGuire's physician, Dr. Robert
Ryan, testified regarding the layout of MQiire' s room Fat her
Janes Arinmond, who lived in the residences at Loyola from 1964
to 1967, testified that he never saw any young children in the
residence in 1966 or 1967.
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"reasonabl e probability that, but for counsel's unprofessional
errors, the result of the proceeding would have been different."
Id. at 694.

166 MQ@ire first argues that Attorney Boyle unreasonably
decided not to investigate and call Harry B.'s wfe Elita, who
woul d have testified that Harry was possessive about his keys
and would not give them to just anybody. Boyl e expl ai ned t hat
because he intended to argue that Sean was never in Fontana,
whet her McGQuire had a key was not an issue in the case and he
did not want to nmake it an issue. Furthernore, he believed that
Elita's testinony would have been directly refuted by Harry's
sister Gertrude, who would have testified that McGQuire had a key
and could conme and go at wll. Finally, he believed that
Elita's testinmony would have been both speculation and
i nadm ssi bl e hear say.

67 Boyle's decision not to investigate and call Elita was
part of a reasonable trial strategy. It is unclear what her
trial testinmony would have added. She testified that she had
"no idea" what Harry did with his keys prior to 1971, the year
they were married. The offenses in this case predated the
marri age. Thus, the speculative nature of her testinony
confirmse Boyle's reasoning that "[t]here was nothing to be
gai ned" by presenting it.

168 MQ@iire also argues that Boyle's performance was
deficient because he failed to investigate and call Robert
Col dber g. Gol dberg would have testified that he saw Victor and
Sean together at dinner several tinmes in 1972, at a residence
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shared by Gooch and Eugene P. At the time, GColdberg was 14
years ol d.

169 Boyle's decision not to call Goldberg constituted a
reasonable trial strategy. First, Coldberg's testinony would
have corroborated Sean's statenent to police that he saw McQuire
together with Gol dberg on the Loyol a Acadeny canpus. Col dberg's
testinony al so woul d have rai sed questions about why MQiire was
spending time with a 1l4-year-old boy who was not a student at
Loyol a. Furthernmore, his testinony would have placed Sean and
Victor together with Eugene P.—who also alleged that MQ@ire
sexual |y abused him—near the tinme of the offenses. Finally,
ol dberg would have been inpeachable by prior crimnal
convi cti ons. Boyle canme to the reasonable conclusion that,
because GCol dberg's testinony corroborated Sean's testinony, it
was "the nost dangerous thing [he] had heard from the begi nning
of the case until the end of the case."

170 Mc@Quire argues that, even if Boyle did not cal
Gol dberg, he <could not have reasonably mnade that decision
wi t hout investigating ol dberg. Counsel need not investigate
every potential wtness, but he "has a duty to nmake reasonable
investigations or to make a reasonable decision that nakes

particul ar investigations unnecessary." State v. Thiel, 2003 W

111, 940, 264 Ws. 2d 571, 665 N W2d 305 (quoting Strickl and,

466 U.S. at 691). The inherent danger in CGol dberg's testinony
out wei ghed any potential benefit it mght have had to the
defense. Boyle nmade a reasonabl e decision that rendered further
i nvestigation of Gol dberg unnecessary.
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71 Because we conclude that Boyle's representation was
not deficient, we need not address whether MQire was
prejudi ced by counsel's representation.

| V. CONCLUSI ON

172 In sum Ws. Stat. 8 939.74(3) is constitutional as
applied to the facts of this case. It does not violate the
Privileges and Inmunities, Due Process, or Equal Protection
provisions of the United States Constitution. Section 939.74(3)
does not burden a fundanental right, and it is rationally
related to the legitimte governnental interests of detecting
crinmes and apprehending crimnals.

173 W also conclude that the delay in filing charges did
not deprive McQuire of his due process rights. Because McQuire
concedes that he cannot denonstrate an inproper notive or
purpose on the part of the state, he has failed to allege a
necessary prerequisite for dismssal based on pre-indictnent
del ay.

174 W are also satisfied that the real controversy was
tried and justice has not mi scarried for any reason. Therefore,
reversal in the interest of justice is unwarranted.

175 Finally, we conclude that MQire was not denied
effective assistance of counsel. Trial counsel pursued a
reasonable trial strategy in deciding not to investigate or cal
either Elita or Col dberg.

176 For the foregoing reasons, we affirm the court of

appeal s.
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By the Court.—Fhe decision of the court of appeals is

af firned.
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