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REVI EW of a decision of the Court of Appeals. Affirned.

11 SH RLEY S. ABRAHAMSON, C. J. This is a review of a
publi shed decision of the court of appeals in a nedical
mal practice case.! The court of appeals affirmed a judgnent of
the Crcuit Court for Fond du Lac County, Robert J. Wrtz,
Judge, entered on a jury verdict in favor of Thomas W Jandre
(Jandre) and his wfe, Barbara J. Jandre (collectively, the
Jandres), against Dr. Therese J. Bullis and her insurer,
Physi ci ans | nsurance Conpany of Wsconsin (collectively, PIC
and the Wsconsin Injured Patients and Famlies Conpensation
Fund (the Fund). PIC seeks review, but the Fund does not.

12 W briefly put the issue presented and PIC s position
in context. The Jandres asserted two clains: (1) Dr. Bullis
negligently diagnosed Jandre with Bell's palsy; and (2) Dr.
Bullis breached her duty to inform a patient under Ws. Stat.
§ 448.30 (2007-08),2 by failing to inform Jandre of a diagnostic
test (a carotid ultrasound) that was available to rule out the

possibility of a stroke. Stroke was one of several conditions

! Jandre v. Physicians Ins. Co. of Ws., 2010 W App 136,
330 Ws. 2d 50, 792 N. W 2d 558.

Justice Bradley and Justice Crooks join this opinion.
Justice Prosser concurs in the decision to affirm the court of
appeals and circuit court, but is unable to join this opinion.

2 All subsequent references to the Wsconsin Statutes are to
t he 2007-08 version unless otherw se indicat ed.



No. 2008AP1972

that was included in Dr. Bullis's differential diagnosis® but it
was not in her final diagnosis.

13 The jury found that Dr. Bullis's diagnosis of Bell's
pal sy was not negligent and also found that Dr. Bullis was
negligent with respect to her duty to informthe patient.* The
circuit court entered judgnent on the verdict, and the court of
appeal s affirmed the judgnent.

14 PIC presents the issue as follows: |Is there a bright-
line rule that once a physician makes a non-negligent final
di agnosis, there is no duty to inform the patient about
di agnostic tests for conditions unrelated to the condition that
was included in the final diagnosis? Stating the issue in terns
of the facts of the present case, PIC asks: When a jury in a
medi cal mal practice case finds that the enmergency room physician
was not negligent in the diagnosis of Bell's palsy, may a jury
find a breach of the duty to inform when the physician fails to
advise the patient about the availability of a non-invasive

di agnostic tool (a carotid ultrasound) that mght definitively

3 "Differential diagnosis" usually refers to a diagnostic

process in which a physician begins by creating a list of
di seases or ailnments that he or she believes m ght possibly be
causing the patient's synptons. In our discussion, we follow
the parties' |ead and use "differential diagnosis" to refer to
the initial list of possible diseases, as opposed to "final
di agnosis,” which is the disease the physician determnes is

causing the patient's synptons.

* The circuit ~court concluded that credible evidence
supported the jury's findings and denied the defendants' notion
to change the verdict. PIC is no longer challenging the
sufficiency of the evidence with respect to the inforned consent
verdi ct.
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rule out a stroke (a condition that appeared in the differenti al
di agnosis and is wunrelated to the final diagnosis of Bell's
pal sy), when the physician ruled out a stroke by a less reliable
di agnostic tool ?

15 PIC answers these questions in the negative and urges
us to adopt a bright-line rule. PIC asserts that, as a mtter
of law, a physician has no duty to inform the patient about
conditions wunrelated to the <condition identified in the
physi ci an's non-negligent diagnosis, and that the facts in the
present case are so clear that as a matter of law the circuit
court had to find Dr. Bullis not negligent on the claim of
breach of duty to inform rather than let the jury decide the
questi on.

16 PIC argues that the circuit court and court of appeals
expanded a physician's duty to inform beyond what Wsconsin
courts have previously recognized. PIC asks the court to
reverse the decision of the court of appeals, vacate the jury's
verdict, and vacate the award of damages on the informed consent
claim

17 W affirm the decision of the court of appeals by
applying the reasonable patient standard (sonetines referred to
as the "prudent patient" standard), which Wsconsin has
explicitly followed in inforned consent cases since at |[east

1975.° The doctrine of stare decisis governs the present case.

5 See Scaria v. St. Paul Fire & Marine Ins. Co., 68
Ws. 2d 1, 227 N.W2d 647 (1975).

4
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18 Under the reasonable patient standard, "Wsconsin |aw
‘requires that a physician disclose information necessary for a
reasonabl e person to nmake an intelligent decision with respect
to the choices of treatment or diagnosis.'"® The reasonable
patient standard requirenent of disclosure "is rooted in the
facts and circunstances of the particular case in which it
arises."’” The bright-line rule PIC urges is inconpatible wth
the reasonable patient standard adopted by the legislature in
Ws. Stat. 8§ 448.30 and expl ained in case | aw.

19 "[T] he I nf or med consent standard . . . [i]s an
objective standard based on negligence principles such as
reasonableness . . . ."® Thus, the physician's "duty to inform
i s not boundl ess."®

110 Applying the reasonable patient standard to the facts
and circunstances of the present case involving a non-negligent
di agnosis of Bell's palsy, we conclude that the circuit court
could not determne, as a matter of law, that the physician had
no duty to inform the patient of the possibility that the cause

of his synptonms m ght be a bl ocked artery, which posed inmm nent,

® Kukl i nski V. Rodr i guez, 203 Ws. 2d 324, 329, 552
N.W2d 869 (Ct. App. 1996) (quoting Martin v. R chards, 192
Ws. 2d 156, 175, 531 N W2d 70 (1995)). See also Bubb .
Brusky, 2009 W 91, 62, 321 Ws. 2d 1, 768 N. W2d 903.

’ Johnson v. Kokempor, 199 Ws. 2d 615, 639, 545 N W2d 495
(1996).

8 Bubb, 321 Ws. 2d 1, 754 (citing Scaria, 68 Ws. 2d at 11,
12-13).

® 1d. (citing Scaria, 68 Ws. 2d at 11, 12-13).

5



No. 2008AP1972

life-threatening risks, and of the availability of alternative,
non-i nvasive neans of ruling out or confirmng the source of his
synpt ons.

11 PIC raises a fundanental |egal question concerning the
scope of a physician's duty to inform a patient. We begin by
recogni zing that the instant case, |ike many cases this court
deci des, presents conplicated questions about how a |ega
doctrine, here the reasonable patient standard in inforned
consent cases, unfolds in real life situations.

I

12 The practice of nedicine is conplex. G rcunst ances
differ from case to case. Patients often lack the expertise of
their physicians, and patients can becone overwhelned and
confused by nedical information. Nonetheless, the court and the
| egi sl ature have enbraced the notion that although the physician
is the expert, the patient should have the opportunity to
understand what is happening to his or her body and autononously
and intelligently consent or refuse to consent to proposed

medi cal care. '° Informed consent is fundanentally about each

10 See, e.g., Hannemann v. Boyson, 2005 W 94, 934, 282
Ws. 2d 664, 698 N.W2d 714 (noting that the duty of inforned
consent is "premsed on the notion that 'a person of sound m nd
has a right to determ ne, even as against his physician, what is
to be done to his body'" (quoting Trogun v. Fruchtnman, 58
Ws. 2d 569, 596, 207 N.w2d 297 (1973))). See generally Dr.
Nili Kar ako- Eyal , Physi ci ans’ Dut y of Di scl osure: A
Deont ol ogi cal and Consequential Analysis, 14 Quinnipiac Health
L.J. 1, 6-9 (2010) (discussing the benefits and inportance of
pati ent autonony).
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person's right to decide "what shall be done with his [or her]
own body. "

113 Creating informed consent requirenents that allow
physicians to confidently perform their all-inportant work
w thout fearing unfair and unpredictable liability, and that
give patients a neaningful opportunity to intelligently exercise
their right of self-determnation, is the challenge. A careful
bal ance nmust be struck and clearly comuni cated to the concerned
communi ti es. 2

14 The court and the legislature have nade this bal ance
by adopting the reasonabl e patient approach to inforned consent.

A

115 The formulation of the reasonable patient approach is
stated in a variety of consistent ways in the case |aw The
obj ective, negligence-based approach inherently limts the scope
of the physician's duty to inform the patient. A "physician's
duty to informis not boundl ess."?!

16 The physician's duty to inform does not nean the
physician is "required to know every potential risk but only

those known to a reasonably well qualified practitioner or

1 Martin, 192 Ws. 2d at 169 (quoted source onitted).

12 see generally Mark A. Hall, A Theory of Economi c | nfornmed
Consent, 31 Ga. L. Rev. 511, 545-56 (1997) (discussing the need
to bal ance patient autononmy wth the need to contain the costs
of healthcare and to keep disclosures within limts mnanageable
by both patients and physici ans).

13 Bubb, 321 Ws. 2d 1, 954 (citing Scaria, 68 Ws. 2d at
11, 12-13).
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specialist commensurate with his [or her] classification in the
medi cal prof ession. " Notably for the present case, in 2009
this court refused to accept the argunment that the reasonable
pati ent standard woul d undul y burden emergency room physi ci ans. °

117 The physician nust disclose only "what is material to

the patient's decision, i.e., all of the viable alternatives and

risks of the treatment proposed."!® This means that "Wsconsin
law 'requires that a physician disclose information necessary
for a reasonable person to nmake an intelligent decision wth

Y There is a

respect to the choices of treatnent or diagnosis.'"
"duty inposed on the physician to disclose to the patient the
exi stence of any nethods of diagnosis or treatnent that would
serve as feasible alternatives to the nethod initially selected
by the physician to diagnose or treat the patient's illness or

injury."18

4 Scaria, 68 Ws. 2d at 11, quoted with approval in Bubb
321 Ws. 2d 1, 154.

15 The court determined that the express limtations in Ws.
Stat. 8§ 448.30 protected agai nst energency room physicians bei ng
held to an unrealistic standard given the nature of their work.
Bubb, 321 Ws. 2d 1, 9175-76.

8 Martin, 192 Ws. 2d at 174, quoted with approval in Bubb,
321 Ws. 2d 1, 962.

7 Kuklinski, 203 Ws. 2d at 329 (quoting Martin, 192
Ws. 2d at 175).

8 Martin, 192 Ws. 2d at 176 (quoting John H. Derrick,
Annot at i on, Medi cal Mal practi ce: Liability for Failure of
Physician to Inform Patient of Aternative Mdes of D agnosis or
Treatnment, 38 A.L.R 4th 900, 903 (1985)).
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18 The court has observed that "[wjhat <constitutes

informed consent in a given case emanates from what a reasonable
person in the patient's position would want to know "'  The
court has rejected a proposed bright-line rule that would
require physicians "to disclose only significant conplications
intrinsic to the contenplated procedure."?° The court has
observed that "[t]he prudent patient standard adopted by
Wsconsin in Scaria is inconpatible with such a bright I|ine
rule. "
119 The requirenent of disclosure "is rooted in the facts
and circunstances of the particular case in which it arises."?
"The information that i1s reasonably necessary for a patient to
make an informed decision regarding treatnent wll wvary from
case to case."?

20 The physician is "to make such disclosures as appear
reasonably necessary under circunstances then existing to enable

a reasonable person under the same or simlar circunstances

confronting the patient at the tinme of di sclosure to

19 Johnson, 199 Ws. 2d at 632.

20 1d. at 637-38.
2L | d. at 639.
22 | d.

23 Martin, 192 Ws. 2d at 175, quoted with approval in
Johnson, 199 Ws. 2d at 634.




No. 2008AP1972

intelligently exercise his right to consent or to refuse the
treatnent or procedure proposed."?

21 Even if it is determned that the informati on withheld
is information "a reasonable person under the circunstances
would want to know," the physician has no duty to inform the
patient unless the physician "had sufficient know edge about the
patient's condition to trigger the physician's awareness that
t he i nformation was reasonabl y necessary for t he
patient . . . to nmake an intelligent decision regarding the
patient's care, or should have had that know edge."?®

22 Thus, physicians are not held liable for failing to
di sclose information if they could not reasonably have known,
based on circunmstances then existing, that the information was
potentially inportant. The focus of an evaluation of whether a
physician is negligent for failing to disclose avail able nethods
of diagnosis or treatnment is on the circunstances existing when
the information allegedly should have been given, not on
ci rcumstances arising thereafter. ?°

123 In addition to these inportant limting principles
that are inherent in the objective, negligence-based reasonable

patient standard, the court in Scaria v. St. Paul Fire & Marine

Ins. Co., 68 Ws. 2d 1, 12-13, 227 N W2d 647 (1975), created

24 Scaria, 68 Ws. 2d at 13 (enphasis added), quoted with
approval in Bubb, 321 Ws. 2d 1, 153.

25 Kuklinski, 203 Ws. 2d at 330.

26 1d. at 331.

10
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sever al express |imtations, which were adopted by the
| egislature and included in Ws. Stat. § 448. 30. The court in
Bubb v. Brusky, 2009 W 91, 321 Ws. 2d 1, 768 N.W2d 903, |later

relied on these express limtations to assuage the concern that
energency room physicians were being held to an wunattainable
st andard. 2’

24 The Scaria court listed limtations to a physician's

duty of disclosure as foll ows:

A doctor should not be required to give a detailed
techni cal nedical explanation that in all probability

the patient would not understand. He should not be
required to discuss risks that are apparent or known
to the patient. Nor should he be required to disclose

extrenely renote possibilities that at least in sone
i nstances mght only serve to falsely or detrinentally
alarm the particular patient. Li kewi se, a doctor's
duty to inform is further Ilimted in cases of
energency or where the patient is a child, nentally
i nconpetent or a person is enotionally distraught or
suscepti bl e to unreasonabl e fears. ?®

25 W sconsin St at. § 448. 30 lists t he fol |l ow ng
l[imtations on liability:

The physician's duty to inform the patient under this
section does not require disclosure of:

(1) Information beyond what a reasonably well-
qual ified physi ci an in a simlar nmedi cal
classification would know.

(2) Detailed technical information that in al
probability a patient woul d not understand.

2 Bubb, 321 Ws. 2d 1, 1175-77.

28 Scaria, 68 Ws. 2d at 12-13, quoted with approval in

Bubb, 321 Ws. 2d 1, 154.

11
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(3) Risks apparent or known to the patient.

(4) Extremely renpte possibilities that mght falsely
or detrinmentally alarmthe patient.

(5 Information in energencies where failure to
provide treatnent would be nore harnful to the patient
t han treatnent.

(6) Information in cases where the patient IS
i ncapabl e of consenti ng.

126 It is <clear that the objective, negligence-based
approach and Ws. Stat. § 448.30 I|limt the scope of the
physician's duty to informthe patient. The physician's duty to
informis not boundl ess.

B

127 The liability inposed on Dr. Bullis and on other
physicians in simlar situations, springing from an objective
negl i gence- based reasonable patient standard, is decidedly not
strict liability. Physicians are liable only if the information

they fail to disclose is "reasonably necessary for a reasonable

person to make an intelligent decision with respect to the
choi ces of treatnent or diagnosis."?

28 The argunent that the rationale in the present case
upholding the jury verdict agai nst Dr . Bullis renders
"physicians essentially strictly liable for bad results even
t hough they were not negligent in the care and treatnent of

0

their patients"* is unfounded. It displays a m sunderstanding

of the reasonabl e patient standard.

2 Martin, 192 Ws. 2d at 174 (enphasi s added).

30 Jandre, 330 Ws. 2d 50, 744 (Fine, J., concurring).

12
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129 A nore subtle point, however, is that this strict
l[itability argunent rests on a mstrust of juries. Because duty
to inform cases ordinarily arise when a bad nedical result has
occurred, the fear is that juries wll be influenced by
"hi ndsi ght bias." "H ndsight bias" is a well-docunented
phenonmenon that causes people to overestimate, after the fact,
how likely it was that an event would occur sinply because the
event did, in fact, occur.?3!

130 Qur system of Jlaw relies on juries to adhere
faithfully to instructions on the law and to set aside any
bi ases and synpathies. |If we cannot trust juries in the context
of infornmed consent cases, we call into question the integrity
of the jury systemin all cases.

131 One of the cases PIC relies on heavily actually
presents a good exanple of a jury's faithfully applying the
obj ecti ve, negl i gence-based standard and finding that a
physician was not I|iable for breach of the duty to inform
despite the fact t hat the patient suffered a nedical

cat ast rophe. In Kuklinski v. Rodriguez, 203 Ws. 2d 324, 552

N.W2d 869 (Ct. App. 1996), the jury found that based on what
t he physician knew about the patient's condition at the tinme the

patient contended disclosure should have been nmade, t he

31 See, e.g., Robert P. Agans & Leigh S. Shaffer, The
Hindsight Bias: The Role of the Availability Heuristic and
Perceived Ri sk, 15 Basic & Applied Soc. Psych. 439 (1994).

13
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physician was not negligent in failing to provide information to
the patient. 3

132 Although, in hindsight, it was clear that severe harm
to the patient mght have been prevented had the physician
informed the patient about the possibility of using a CT scan as
a diagnostic tool, the jury understood that it was its duty to
determ ne the physician's negligence on the basis of what the
physician knew at the tinme the information allegedly should have
been gi ven, not what the physician cane to know | ater.

133 Based on the limtations that are inherent in the
obj ective, negligence-based reasonable patient standard, the
l[imtations that are expressly included in Ws. Stat. § 448. 30,
and our belief that juries are capable of faithfully applying
the reasonabl e patient standard, we conclude that the reasonable
patient standard inposed on physicians in cases |like the instant
one is not "essentially strict liability."

C

34 The doctrine of stare decisis governs the present

case. Both the majority opinion and the concurrence in the
court of appeals' decision conclude, as do we, that the circuit
court's judgnent was based on "well-established precedent in
W sconsin. "33

35 As Judge Fine stated in his concurring opinion: "As

seen from the [majority opinion's] cogent analysis of existing

32 Kuklinski, 203 Ws. 2d at 334.

33 Jandre, 330 Ws. 2d 50, 113, 44 (Fine, J., concurring).

14
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law in connection wth the informed-consent i Ssue, its
conclusion that we nust affirmis conpelled by precedent."3* As
we shall explain further, the present case is consistent with

wel | -established precedent, including Martin v. Richards, 192

Ws. 2d 156, 531 N.W2d 70 (1995), Kuklinski v. Rodriguez, 203

Ws. 2d 324, 552 N WwW2d 869 (Ct. App. 1996), and the court's
recent decision in Bubb. Furthernore, the facts of the present
case are substantially sinilar to those in Martin and Bubb. *

136 Fidelity to precedent is a fundanental concept in

Ameri can | aw. Under the doctrine of stare decisis, a court will

adhere to a principle of |aw adopted after argunent as binding

precedent where the very point is again in controversy. When

34 1d., Y44 (Fine, J., concurring).

%° The Martin case, the Bubb case, and the present case have
the followng factual simlarities:

(1) In all three cases, the treating physician was an
emer gency nedi ci ne physi ci an.

(2) In all three <cases, the patient eventually
suffered severe harm from an ail nent or disease other
than that which the physician included in the final
di agnosi s.

(3) In all three cases, the physician failed to inform
the patient of alternative diagnostic tools that could
have been used to determ ne the cause of the ail nent.

(4) In all three cases, the patient's nedical
mal practice claim of negligent care and diagnosis was
unsuccessful .

(5 In all three cases, the suprenme court concluded
that a viable claim of breach of the physician's duty
of informed consent was for the jury's determ nation

15
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existing law is open to recurring revision, the task of deciding
cases becones an exercise of judicial wll, with arbitrary and
unpredictable results.®®  This court follows the doctrine of

stare decisis because of our respect for the rule of law?

Departure from prior case precedent wthout good reason
underm nes confidence in the reliability of court decisions.

37 Overruling prior <case law requires a conpelling
justification.®®  No such conpelling justification exists in the
present case. The legislature has not changed Ws. Stat.
8§ 448.30 since its enactnent. The policy considerations raised
by PIC in the present case to wundermne precedent are
substantially simlar to those argued and rejected in prior
cases. Prior case law is sound as applied to the present case

Stare decisis conpels us to reject PICs interpretation of Ws.

Stat. 8§ 448.30, to adhere to prior case law, and to affirm the
deci sion of the court of appeals that affirns the jury verdict.
138 Applying the reasonable patient standard, we conclude
that under the circunstances of the present case Dr. Bullis had
a duty to inform Jandre on the night of June 13, 2003, of the

avai lability of an alternative, viable neans of determning

36 Schultz v. Natwick, 2002 W 125, 37, 257 W's. 2d 19, 653
N. W 2d 266.

3" Johnson Controls v. Enployers Ins. of Wwusau, 2003 W
108, 995, 264 Ws. 2d 60, 665 N . W2d 257.

% State v. Qutagamie County Bd. of Adjustment, 2001 W 78,
171, 244 Ws. 2d 613, 628 N.W2d 376 (Crooks, J., concurring);
State v. Stevens, 181 Ws. 2d 410, 442, 511 N W2d 591 (1994)
(Abr ahanson, J., concurring).

16
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whet her he had suffered an ischem c stroke event rather than an
attack of Bell's palsy. Dr. Bullis failed to discharge this
duty, even though she knew that Bell's palsy was a diagnosis of
exclusion (that is, there is no affirmative test for Bell's
pal sy) and that her chosen nethod of excluding an ischemc
stroke event was, to quote Dr. Bullis, “very, very poor." A
jury could have determ ned under the facts and circunstances of
the present case that Dr. Bullis should have known that
i nformati on about another avail able non-invasive diagnostic tool
was information a reasonable patient in Jandre's position would
have wanted in order to decide intelligently whether to follow
Dr. Bullis's recommendati ons.
I

139 The relevant facts are not in dispute for purposes of
our review, On June 13, 2003, the coffee Jandre was drinking
began com ng out of his nose, and he began drooling and slurring
his speech. The left side of his face drooped. He experienced
about 20 m nutes of dizziness and weakness in his |egs.

140 Jandre's co-workers took him to the energency room
and the ER nurse noted these synptons on Jandre's chart.

141 Jandre was evaluated at the enmergency room by Dr.
Bullis, who read Jandre's chart, took Jandre's nedical, social
and famly history, and perfornmed a physical exam nation. Dr.
Bullis testified that her differential di agnosi s incl uded
"Bell's Palsy, stroke, TIA all of those stroke syndrones
including ischemc as well as henorrhagic, tunors, syndrones
li ke—things like Quillain-Barre, M5 [nultiple sclerosis], and

17
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multiple other things like that." She noted that it included
"sonme of the nore obscure di sease processes.”

142 There are two types of strokes: henorrhagic and
ischemc. Either type can cause death or permanent injury.

143 Henorrhagic strokes involve bleeding in the brain
tissue. After arriving at her differential diagnosis, Dr.
Bullis ordered a CT scan, which could rule out a henorrhagic
stroke and brain tunors. The results were nornal. A CT scan
will not detect an ischem c stroke.

44 Ischem c strokes are commonly caused by a bl ockage in
the carotid artery in the neck that cuts off the brain's blood
supply. "lIschem c stroke event” is used here to refer to both a
full -blown ischemc stroke and the Iless serious conditions
called a "tenporary ischemc attack"” (TIA) and a "reversible
i schem ¢ neurological deficit" (R ND). TIA and RIND are two

types of "mni-strokes,” which are warning signs of a full-blown
stroke, but usually do not cause | ong-term damage.

145 To determ ne whether Jandre had suffered an ischemc
stroke event, Dr. Bullis listened to Jandre's carotid arteries
with a stethoscope in an effort to detect the "whooshing sound”
characteristic of turbulent blood flow caused by a blocked
artery, known as a "bruit." Dr. Bullis admtted at trial that
listening to the carotid arteries for a bruit is a "very, very
poor screening test for determ ning what shape the arteries are
in." Her testinony established that a bruit will not be heard
if an artery is severely blocked and it will also not be heard

if the artery is clear.
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146 Dr. Bullis had the option of ordering a carotid
ultrasound to assess the state of Jandre's carotid arteries, but
she chose not to. A carotid ultrasound is a non-invasive
di agnostic technique that was available at the hospital and is
nore reliable than listening with a stethoscope for bruits.

147 Al so pertinent here is testinony that Jandre's
synptons were atypical of Bell's palsy. Wtnesses testified
that Bell's palsy is a viral inflamation of the seventh cranial
nerve, which enervates the face only. Thus, in a classic case
of Bell's palsy, the synptons involve only facial paralysis.
Jandre's additional synptons of trouble swallowng (a process
controlled by different nerves), dizziness, and weakness of the
|l egs were all atypical of Bell's palsy. Bell's palsy typically
comes on slowy over a course of a few days; Jandre's synptons
came on quickly.

148 Jandre's synptonms of slurred speech, dizziness, and
weakness in the legs are associated with an ischemc stroke
event.

49 On the basis of the synptons and the tests perforned,
Dr. Bullis ruled out an ischemc stroke event and canme to a
final diagnosis of a mld formof Bell's palsy. Notably, Bell's
palsy is a "diagnosis of exclusion,”™ which nmeans there is no
affirmative test for Bell's palsy. The only way to diagnose
Bell's palsy is to rule out all other potential conditions.

150 Dr. Bullis inforned Jandre that she believed that he
had Bell's pal sy, prescribed nedication, and sent him home with
instructions to see a neurologist for foll owup care.
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151 Dr. Bullis did not tell Jandre the followng: (1) that
he had an atypical presentation of Bell's palsy; (2) that his
synptons were also consistent with an ischem c stroke event; (3)
that her nethod of elimnating an ischem c stroke event fromthe
differential diagnosis was "very poor"; (4) that she could have
ordered a carotid ultrasound to definitively rule out the
possibility of an ischemc stroke event; and (5) that an event
such as a TIA or a RIND is often a harbinger of a full-blown
i schem c stroke.

152 At trial, Dr. Bullis testified that she did not think
she needed to tell Jandre about TIA or R ND because she
consi dered both very unlikely and renote possibilities.

153 Three days after seeing Dr. Bullis in the energency
room Jandre saw a famly nedicine physician who noted that
Jandre exhibited signs of resolving Bell's pal sy.

54 On the evening of June 24, 2003, Jandre suffered a
full -blown stroke, which inpaired his physical and cognitive
abilities. A carotid ultrasound perfornmed at the hospital
revealed that his right internal carotid artery was 95 percent
bl ocked. Two expert wtnesses at trial testified that they
woul d have ordered a carotid ultrasound for Jandre on June 13,
2003; that Jandre had experienced a TIA or RIND on that day;
that a carotid ultrasound would have revealed the blockage in
Jandre's carotid artery; and that surgery could have been
performed, reducing the |ikelihood that Jandre would suffer a

stroke.
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155 Wth regard to Jandre's claim of negl i gent
m sdi agnosis, one form of nedical nalpractice, the jury was
given pattern jury instructions, Ws JI—Civil 1023, about the
"reasonabl e doctor" standard of care. The jury was told that
the standard of negligence is whether Dr. Bullis "failed to use
the degree of care, skill, and judgnent which reasonable
enmergency room physicians would exercise given the state of
medi cal knowl edge on June 13, 2003." Because there was evi dence
of two or nore alternative nethods of treatnment or diagnosis
recogni zed as reasonable, the jury was further instructed that
Dr. Bullis was not negligent in diagnosing Bell's palsy if she
chose one recognized diagnostic nethod rather than another and
used reasonable care, skill, and judgnent in adm nistering the
met hod. 3°

156 G ven the conflicting testinony by experts relating to
the appropriate diagnosis and treatnent, the jury could have
reasonably concluded, and did conclude, that Dr. Bullis's

di agnosis and treatnent were reasonabl e under the circunstances.

% The relevant part of the instruction is as follows:

If you find from the evidence that nore than one
met hod of diagnosing . . . Thomas Jandre's condition
was recognized as reasonable given the state of
medi cal knowl edge at that time, then Dr. Therese
Bullis was at liberty to select any of the recogni zed
met hods. Dr. Therese Bullis was not negligent because
she chose to use one of these recognized diagnostic
met hods rather than another . . . recognized nethod if
she wused reasonable <care, skill, and judgnent in
adm ni stering the nethod.
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The Jandres do not seek review of the jury's verdict against
themon their claimof negligent m sdiagnosis.

157 The standard governing informed consent, in contrast
to the standard governing negligent msdiagnosis, is the
reasonabl e patient standard. Thus, the jury was instructed that
a doctor nmust provide the patient with the information a
reasonable person in the patient's position would regard as
significant when deciding to accept or reject a diagnostic
procedure. The jury was also instructed that the physician's
duty to inform does not require disclosure of "extrenely renote
possibilities that mght falsely or detrinentally alarm the

patient."°

0 I'n Martin, 192 Ws. 2d at 168, the court concluded as a
matter of law that in light of the serious consequences of an
intracranial bleed, a one to three percent chance is not renote:

"[ All though the risk of conplication may be small, such risk may
be significant to a patient's decision in |light of the
potentially severe consequences" (citations omtted).

The full jury instruction relating to question 3 is as
fol |l ows:

Question Nunber 3 on the verdict form asks: Did Dr.
Therese Bullis fail to disclose information about the
alternative nmethods of diagnosis necessary for Thonas
Jandre to make an inforned decision?

A doctor has the duty to provide her patient wth
i nformati on necessary to enable the patient to nmake an
informed decision about a diagnostic procedure and
alternative choices of diagnostic procedures. If the
doctor fails to performthis duty, she is negligent.

To neet this duty to inform her patient, a doctor mnust
provide her patient with the information a reasonable
person in the patient's position wuld regard as
significant when deciding to accept or reject a
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158 The jury was asked to answer the followng (pattern)

speci al verdict questions:

Question No. 3: Did defendant Dr. Therese J. Bullis
fail to disclose to Thonmas Jandre information about
alternative nedical diagnoses or treatnents, which
were [sic] necessary for Thomas Jandre to nake an
i nformed deci sion?

The jury answered Yes.

di agnosti c procedure. In answering this question, you
should determne what a reasonable person in the
patient's position would want to know in consenting to
or rejecting a diagnostic procedure.

The doctor  nust inform the patient whether a
di agnostic procedure is ordinarily perforned in the
ci rcunst ances confronting t he patient, whet her

alternate pr ocedur es approved by t he nmedi cal
profession are available, what the outlook is for
success or failure of each alternate procedure, and
the benefits and risks inherent in each alternate
pr ocedure.

However, the physician's duty to inform does not
requi re disclosure of:

I nformati on beyond what a reasonably well-inforned
physician in a simlar nedical classification would
know;

Detailed technical information that in all probability
t he patient woul d not understand;

The risks apparent or known to the patient;

Extreme renpote possibilities that mght falsely or
detrinmentally alarmthe patient.

If Dr. Therese Bullis offers you an explanation to why
she did not provide information to Thomas Jandre, and
if this explanation satisfies you that a reasonable
person in Thomas Jandre's position would not have
wanted to know that information, then Dr. Therese
Bul lis was not negligent.
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Question No. 4: If you answered question 3 "yes," then
answer this question: If a reasonable person, placed
in Thomas Jandre's position, had been provided
necessary i nformation about alternative medi cal
di agnoses or treatnents wuld that person have
undertaken the alternative nedical di agnoses or
treat ment ?

The jury answered Yes.

Question No. 5: If you have answered both questions 3
and 4 "yes," then answer this question: Ws the
failure by Dr. Therese Bullis to disclose information
about alternative nedical diagnoses or treatnent a
cause of Thomas Jandre's injuries?*

The jury answered Yes.

159 The jury awarded the Jandres damages of approximtely

$2, 000, 000. *2
11

60 This case involves the interpretation and application
of Wsconsin's inforned consent statute, Ws. Stat. § 448.30.
Interpreting and applying a statute to facts presents a question
of law, which this court determ nes independently of the circuit

court and court of appeals but benefiting fromtheir anal yses.*

“l The |anguage of these special verdict questions closely
tracks that found in Ws JI—€ivil 1023.1

42 Before the court of appeals heard the case, PIC noved to
consolidate it with Bubb on the belief that the cases "rais[ed]
the same central issue.” Jandre, 330 Ws. 2d 50, f{16. The
court of appeals instead stayed the present case until this
court decided Bubb, and PIC now tries to distinguish this case
from Bubb.

“3 Marder v. Bd. of Regents of the Univ. of Ws. Sys., 2005
W 159, 919, 286 Ws. 2d 252, 706 N.W2d 110 (citing State v.
Cole, 2003 W 59, 912, 262 Ws. 2d 167, 663 N.W2d 700).
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161 This case also requires wus to determne the
applicability of prior cases, particularly Scaria, 68 Ws. 2d 1,
Martin, 192 Ws. 2d 156, and Bubb, 321 Ws. 2d 1, to the facts
in the instant case. The interpretation and application of
prior case law to a new set of facts presents another question
of law, which this court decides independently of the circuit
court and court of appeals but benefiting fromtheir analyses.*

|V

162 PIC urges the court to hold that when a physician is
not negligent in his or her final diagnosis and fully explains
to the patient the risks and benefits of treatnent alternatives
for the condition diagnosed (here, Bell's palsy), the physician
has no further obligation to disclose tests or treatnents
pertaining to other <conditions that were included in the
physician's differential diagnosis. In other words, PIC wants
this court to adopt a bright-line rule that a physician has no
duty to informa patient of alternative tests and treatnments for
conditions unrelated to the condition di agnosed.

163 According to PICs bright-line rule, Dr. Bullis had no
duty to inform Jandre of the available alternative diagnostic
tool to rule out a stroke, because a stroke is unrelated to
Bel | 's pal sy. Al though the two conditions, stroke and Bell's

pal sy, have overlapping but not identical synptons, PIC contends

4 Acuity Mut. Ins. Co. v. Oivas, 2007 W 12, 925, 298 Ws.
2d 640, 726 N.W2d 258.
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that the two are unrelated because a diagnosis of Bell's palsy
does not carry with it an increased risk of stroke.

164 PIC asserts that the circuit court and court of
appeal s have expanded a physician's duty to inform beyond the
statute and case law and that this court should adopt PIC s
bright-line rule and hold as a matter of law, on the basis of
this record, that the circuit court should have dism ssed the
i nfornmed consent claimw thout submtting it to the jury.

165 It is well established, as we have stated previously,
that a physician's duty to disclose information is governed by
the informati onal needs of a reasonable patient. Gounding this
general articulation of the legal standard in the facts of the
present case, the jury nust determ ne whether upon hearing Dr.
Bullis's diagnosis of Bell's palsy (a diagnosis that can be
reached only by elimnating all other possibilities), Jandre
could reasonably have wanted to know that a carotid ultrasound
was avail able as a diagnostic tool for ischemc stroke and that
it could nore accurately elimnate the possibility of ischemc
stroke than the physical examnation Dr. Bullis perforned.

166 PIC asserts that under Ws. Stat. § 448.30 and the
case law, a bright-line rule exists that a reasonable patient
would never need to be informed about conditions that are
unrelated to a non-negligent final diagnosis in order to nmake an
intelligent, informed decision regarding nedical care.

167 PIC nakes numer ous argunent s to support its

interpretation of a physician's duty of infornmed consent. e

26



No. 2008AP1972

shal | discuss each of the following argunents raised by PIC in
turn:

A. The "plain |anguage" of Ws. Stat. 8§ 448.30 and
the Scaria decision refer only to treatnent, not diagnosis,
and even if diagnostic techniques are within the scope of
the duty to inform the duty does not extend to alternative
di agnostic tools for conditions unrelated to the condition
di agnosed.

B. The jury's verdict on Jandre's informed consent
claim was inconsistent with its verdict of non-negligent
di agnosi s.

C. Under WMartin v. R chards, the physician does not

have a duty to inform the patient about conditions
unrelated to the condition di agnosed.

D. Under Bubb v. Brusky, the physician does not have a

duty to inform the patient about conditions unrelated to
the condition di agnosed.

E. Kuklinski v. Rodriguez holds that a physician's

duty to inform does not attach until the physician reaches
a final diagnosis.
F. Failing to adopt PICs view of the |aw of inforned
consent makes bad | aw and contravenes sound public policy.
168 W do not agree with PIC that its position is
supported by Scaria, or Ws. Stat. 8§ 448.30, or any other cases.
In order to adhere to the reasonable patient standard and

principles of stare decisis, we reject the bright-line rule PIC
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pr oposes. No conpelling reason has been set forth to overturn
precedent .
A
(1) The Scaria Decision

169 PIC argues that the "plain |anguage" of Ws. Stat.
8§ 448.30 and the Scaria decision refer only to treatnent, not
di agnosi s, and that even if diagnostic techniques are within the
scope of a physician's duty to inform the duty does not extend
to alternative diagnostic tools for conditions unrelated to the
condi tion di agnosed. Under PIC s interpretation of the |aw of
informed consent, Dr. Bullis had no duty to inform Jandre about
the carotid ultrasound diagnostic tool because it relates to an
ischem c stroke event, which is unrelated to Dr. Bullis's non-
negligent, final diagnosis of Bell's palsy.

170 In Scaria, 68 Ws. 2d 1, the physician failed to
disclose risks associated wth an aortogram which is a
di agnostic procedure the physician asked the patient to undergo
to determne the cause of high blood pressure. After suffering
severe harm from the procedure, the patient filed clains for
both negligent care and treatnent and breach of the duty to
inform®

171 The issue before the court in Scaria involved the
patient's <challenge to the jury instruction adopting the

"reasonabl e physi ci an" approach to infornmed consent.

4 Qcaria, 68 Ws. 2d at 20.
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72 Under the reasonabl e physician approach, the scope of
the physician's duty to inform is determned solely and
exclusively by the generally accepted custons of the nedical
pr of essi on. The trial court in Scaria gave the followng jury

instruction reciting the reasonabl e physician standard:

[Yfou are instructed that a physician and surgeon has
a duty to namke reasonabl e disclosure to his patient of
all significant facts under the circunmstances of the
situation which are necessary to form the basis of an
intelligent and informed consent by the patient to the
proposed treatnent or operation and the patient nust
have given such consent to the treatnent or operation.
This duty, however, is |limted to those disclosures
whi ch physicians and surgeons of good standing would
make under the sanme or simlar circunstances, having
due regard to the patient's physical, nental and
enot i onal condition. *°

73 In Scaria, the suprene court took issue wth the
enphasi zed portion of the instructions, stating that "[t]he
right to be recognized and protected is the right of the patient
to consent or not to consent to a proposed nedical treatnment or
procedure” and "[t]he need of a particular patient . . . should
not necessarily be limted to a self-created custom of the
prof essi on. " */

174 In place of +the reasonable physician approach to

informed consent, the Scaria court relied considerably on its

rationale in an earlier case, Trogun V. Fr ucht man, 58

Ws. 2d 569, 207 N W2d 297 (1973), which in turn had relied

% |d. at 10 (enphasis added).

A7 1d. at 12.
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considerably on Canterbury v. Spence, 464 F.2d 772 (D.C. Grr.

1972), for its articulation of what has conme to be known as the
"reasonable patient” (or the "prudent patient") standard in
i nformed consent cases. “

175 The Bubb court noted that Trogun endorsed the standard

set forth in Canterbury, which stated that "for a physician to

fully satisfy the standard of due care, she nust inform the
patient of any risks to his well-being which contenplated
therapy may involve."*  The Trogun case (which Bubb recently
endorsed) declared that disclosure was "to be judged by that
conduct which is reasonable under the circunstances. . . . [T]he

scope of the physician's disclosure nust be neasured by the

patient's 'objective' need for information material to his

deci si on . 50

76 In Scaria, the court adopted a refined articulation of

t he reasonabl e patient standard, hol ding:

In short, the duty of the doctor is to make such
di sclosures as appear reasonably necessary under
circunstances then existing to enable a reasonable
person under the sanme or simlar circunstances
confronting the patient at the tinme of disclosure to

% 1d. at 13.

4 Bubb, 321 Ws. 2d 1, 950 (internal quotation marks
omtted).

°® Trogun, 58 Ws. 2d at 600-01 (citing Canterbury, 464 F.2d
at 785, 787), quoted with enphasis added in Bubb, 321 Ws. 2d 1,
151. Bubb also quoted Cobbs v. Gant, 502 P.2d 1, 11 (Cal.
1972) ("[T]he patient's right of self-decision is the nmeasure of
the physician's duty to reveal.")
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intelligently exercise his right to consent or to
refuse the treatnent or procedure proposed. >}

77 This standard has since been reaffirmed on nany
occasi ons. *?

178 Neither the facts nor the law in Scaria supports PIC s
posi tion.

179 We turn our attention from Scaria to Ws. Stat.

8 448. 30, which was enacted in 1982 to "codif[y]

set forth in Scaria."®s

the conmmon | aw

(2) Ws. Stat. § 448.30
80 The statute contains a general articulation of the
scope of the duty of disclosure and provides six express

limtations on a physician's duty of disclosure.

reads as foll ows:

The statute

Information on alternate nodes of treatnent. Any

physician who treats a patient shall inform the

patient about the availability of all alternate,

viable nedical nodes of treatnent and about the

benefits and risks of these treatnents. The

physicians duty to inform the patient wunder this

section does not require disclosure of:

°l Scaria, 68 Ws. 2d at 13.

%2 See, e.g., Bubb, 321 Ws. 2d 1; Johnson, 199 Ws. 2d 615;
Martin, 192 Ws. 2d 156.

>3 Johnson, 199 Ws. 2d at 629-30, quoted with enphasis in
Bubb, 321 Ws. 2d 1, ¢957. For other cases declaring that the
statute was enacted to codify the comon |aw standards for
informed consent set forth in Scaria, see Hannemann, 282
Ws. 2d 664, 948; Martin, 192 Ws. 2d at 174.

The Legislative Reference Bureau Note to 1981 A.B. 941,
whi ch becane Ws. Stat. 8§ 448.30, states: "The bill places in
the statutes the standard of care that physicians are required

to nmeet under Scaria." Martin, 192 Ws. 2d at 174
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(1) Information beyond what a reasonably well-
qual ified physi ci an in a simlar nmedi cal
classification would know.

(2) Detailed technical information that in al
probability a patient woul d not understand.

(3) Risks apparent or known to the patient.

(4) Extremely renmpote possibilities that mght falsely
or detrinmentally alarmthe patient.

(5 Information in energencies where failure to
provide treatnent would be nore harnful to the patient
t han treatnent.

(6) Information in cases where the patient IS
i ncapabl e of consenti ng.

81 PIC argues that the plain wrds of the statute—
"medi cal nodes of treatnment” and "benefits and risks of these
treatments"—and the |anguage from Scaria—=consent to a
proposed treatnment or procedure"—~recessarily nean that a
physician's duty to inform the patient does not attach to a
physi cian's diagnostic process but attaches only after a fina
di agnosis is nade. W rebuff PICs narrow reading of the
statute and Scaria, just as we have in prior cases.

82 The court has "rejected the argunent that Ws. Stat.
§ 448.30 was limted by its plain language to disclosures

" 54 As we have

intrinsic to a proposed treatnment reginen.
expl ained, Ws. Stat. 8 448.30 codified the reasonable patient
approach from Scaria, so under the statute the scope of a

physician's duty to inform "is driven" by "what is reasonably

54 Johnson v. Kokenpor, 199 Ws. 2d 615, 640, 545 N. W 2d 495
(1996).
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necessary for a reasonable person to nmake an intelligent

decision wth respect to the choices of t reat nent or

5

di agnosis. "® The court has declared that it is the patient's

"condition [synptons], not the diagnosis, that drives the duty

toinform in a case.®®

(3) Subsequent Case Law
183 The Martin court addressed the issue of diagnhoses
directly. The court considered the statute's |egislative
hi story and adopt ed t he fol |l ow ng "reasonabl e person"
interpretation of the statute and the Scaria case to include
di agnosi s:

There can be no dispute that the |anguage in Scari a,
68 Ws. 2d at 13, 227 N W2d 647, requires that a
physician disclose information necessary for a
reasonabl e person to nmake an intelligent decision with
respect to the choices of treatnment or diagnosis.
Because this standard was adopted by the |egislature,
as indicated by the LRB notes, the phrase "nodes of
treatment” in sec. 448.30, Stats., should not be
construed so as to unduly limt the physician's duty
to provide information which is reasonably necessary
under the circunstances. Such a reading would be
contrary to Scari a. Certainly, procedures which are
purely diagnhostic in nature are not excluded from sec.
448. 30's reach. In Scaria, itself, the plaintiff's
injuries resulted from conplications associated wth
an aortogram a diagnostic procedure. Id. at 4, 227
N. W 2d 647. The distinction between diagnostic and

° Martin, 192 Ws. 2d at 174, quoted with approval and
enphasi s in Bubb, 321 Ws. 2d 1, 162.

° Martin, 192 Ws. 2d at 180-81, quoted with approval and
enphasis in Bubb, 321 Ws. 2d 1, {65.
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nmedi cal treatnents is not in and of itself significant
to an analysis of infornmed consent. >’

184 As support for this position, the Martin court relied

on the follow ng | anguage froman ALR annotati on:

[I]t may safely be stated that, as part of the
physician's duty to obtain a patient's inforned
consent to any nedical procedure enployed by the
physician in dealing with the patient, there is a duty
i nposed on the physician to disclose to the patient
t he exi stence of any nethods of diagnosis or treatnent
that would serve as feasible alternatives to the
method initially selected by the physician to diagnose
or treat the patient's illness or injury.>8

185 Moreover, the Martin court declined to adopt the
Seventh Circuit Court of Appeals' narrow interpretation of Ws.
Stat. § 448.30.°° The federal court limited the doctrine of
informed consent to apprising the patient of the risks that
inhere in a proposed treatnent and did not inpose a duty to
informa patient of alternative, viable nethods of diagnosis.®°

186 So too did the Bubb court directly address the issue
of diagnoses under Ws. Stat. § 448. 30. The unani nous Bubb

court® concluded: "Ws. Stat. § 448.30 requires any physician

° Martin, 192 Ws. 2d at 175-76 (second enphasis added)
(internal quotation marks omtted).

8 John H.  Derrick, Annotation, Medical Ml practice:
Liability For Failure of Physician to Inform Patient of
Al ternative Mdes of Diagnosis or Treatnent, 38 A L.R 4th 900,
903 (1985).

5 Martin, 192 Ws. 2d at 176.

® McGeshick v. Choucair, 9 F.3d 1229, 1233-35 (7th Gr.
1993) .

1 Justice Ziegler did not participate.
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who treats a patient to inform the patient about the
availability of al | al ternate, vi abl e nedical nodes  of

treatnment, including diagnosis, as well as the benefits and

ri sks of such treatnents. "5

187 Interpreting Ws. Stat. 8§ 448.30 and Scaria to require
di scl osure about diagnostic techniques under certain facts and
circunstances is sensible because diagnosis is an essential
conponent of nodes of treatnent, and diagnostic tests are
inportant to a patient's decision making. In fact, Scaria
itself involved disclosures regarding a diagnostic procedure,
not treatnment narrowl y defi ned.

188 In sum neither Ws. Stat. § 448.30 nor the Scaria
case (and subsequent case law) limts the physician's duty to
inform the patient to nodes of treatnment only for the final
di agnosi s.

189 We further conclude that the distinction between
conditions "related" to the final diagnosis and conditions
"unrelated" to the final diagnosis finds no support in the
statute or case |aw. PIC is correct that neither the statute
nor Scaria expressly states that the duty to inform extends to
conditions unrelated to the final diagnosis. The reason for
this silence is that the statute and Scaria present an
obj ective, negligence-based reasonable patient standard. It is
inherent in the nature of the objective, negligence-based

standard that the duty to inform depends on the facts and

2 Bubb, 321 Ws. 2d 1, 178 (enphasis added).
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circunstances of the case and mght, in some circunstances,
reach conditions that are unrelated to the final diagnosis.

190 For the reasons set forth, we reject PICs two
argunents based on the statute and Scaria: (1) that the statute
and Scaria do not apply to diagnostic techniques at all; and (2)
that the statute and Scaria do not apply to diagnostic
techniques for <conditions that are wunrelated to the final
di agnosi s. Wsconsin Stat. 8§ 448.30 and Scaria declare that a
physician's duty is to inform the patient about diagnostic
procedures about which a reasonable patient would want to know
to make an informed, voluntary decision about his or her nedical
care, even if those diagnostic procedures are ained at
conditions that are unrelated to the condition that was the
final diagnosis.

B

1919 PIC argues that the court of appeals’ deci si on
i nproperly conflates the issues of negligent care and diagnosis
and infornmed consent.® According to PIC, the jury's verdict on
Jandre's inforned consent claimwas inconsistent with the jury's
verdict that Dr. Bullis was not negligent because she chose one
di agnostic nmethod rather than another and was not negligent in
the care and treatnent of Jandre.

192 PIC contends that the circuit court and court of

appeal s gave Jandre "two Kkicks" at his wunsuccessful claim of

® Judge Fine makes the sanme argunent in his concurrence in
the court of appeals. See Jandre, 330 Ws. 2d 50, 948 (Fine
J., concurring).
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m sdi agnosis by enabling Jandre to fault the diagnosis a second
time in the guise of the infornmed consent claim PIC s basic
argunent is that it is anomalous to inpose liability for breach
of the duty to inform the patient when, as in the present case,
t he physician was not negligent in her care and diagnosis of the
patient.

193 Under Wsconsin law, negligence in failing to abide by
the professional standard of care and negligence in failing to
obtain informed consent are two separate and distinct forns of
mal practice, with two different standards of care. "A failure
to diagnose is one form of nedical nalpractice. A failure to
obtain infornmed consent is another discrete form of mal practi ce,
requiring a consideration of additional and different factors."®
There is nothing anomalous or inconsistent in holding that a
reasonable patient my want information about alternative
di agnostic techniques when the physician was not negligent in
using one of nmultiple alternative, non-negligent techniques. In

fact, to hold otherwise wuld substantially wundercut the

reasonabl e patient standard. ®®

® Hannemann, 282 Ws. 2d 664, Y40 (quoting Finley v.
Culligan, 201 Ws. 2d 611, 628, 548 N.W2d 854 (C. App. 1996)
(internal quotation marks omtted)).

® I'n concluding that the jury's verdicts were inconsistent,
the dissent fails to grapple with the fact that there are two
separate standards at play, one governing the claimof negligent
care and treatnment and another governing the informed consent
claim
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1949 In two of this court's promnent informed consent
cases, we explained how juries can find that a physician was not
negligent in care and treatnent but could also find the
physi ci an negligent in discharging his or her duty to informthe
patient.®® A jury can reach two different findings wthout the
findings being anomal ous or contradictory because the jury has
applied different standards of care to the two clains.

195 The standard of care for treatnent, care, and
m sdi agnosis clains is a professional standard, a reasonable
physi ci an standard. Physicians are held to the level of a
hypot heti cal, reasonable physician in simlar circunstances. I n
the present case, testinony established that there was nore than
one method for diagnosing Jandre's condition. The jury was free
to conclude (and apparently did conclude) under the reasonable
physician standard of care that Jandre's synptons fit both
Bell's palsy and TIARIND, and that Dr. Bullis' conduct in not
ordering the carotid ultrasound before diagnosing Bell's palsy
was reasonabl e professional care under the circunstances.

96 In contrast, the standard governing infornmed consent
is the reasonable patient standard. Under this standard, the
jury is asked, "[@iven the circunstances of the case, what
woul d a reasonable person in the patient's position want to know
in order to make an intelligent decision wth respect to the

choi ces of treatnent or diagnosis?"® Physicians may not rely on

66 See Bubb, 321 Ws. 2d 1, 9YY75-78; Martin, 192 Ws. 2d at
166- 67.

® Martin, 192 Ws. 2d at 176 (enphasis added).
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prof essional custom to determ ne the scope of infornmed consent
in the way that they can rely on it wth respect to treating,
caring, and diagnosing. Regardless of what disclosures m ght be
customary in the nedical profession, physicians nust put
thenselves into the shoes of the patient and consider what
information a reasonabl e patient would want to know.

197 No test for Bell's palsy exists. It is a diagnosis
reached by excluding other possible ailnments. The jury was free
to decide (and apparently did decide) wunder the reasonable
patient standard that Dr. Bullis should have told Jandre that
she could not conclusively exclude an ischem c stroke event from
her differential diagnosis based on her physical exam nation and
that a carotid ultrasound could be ordered to clarify her
di agnosi s of his condition.

198 The duty to disclose in the instant case was triggered
preci sely because there was nore than one reasonabl e diagnostic
procedure available to diagnose Jandre's condition. Al t hough a

physician is at liberty to select any of the recognized

met hods" 8

of diagnosis, the physician is not at liberty to fai

to disclose the availability and prospects for success of
recogni zed alternative procedures, especially where, as here,
the alternative procedure is non-invasive and nore inportantly,
is nore conclusive than the alternative diagnostic tool actually

sel ected by the physician. To hold otherwi se would be to deny

68 See Ws JI—Civil 1023.
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patients the right to self-determnation that the inforned
consent doctrine and Ws. Stat. 8 448.30 are neant to protect.

199 PIC s f orcef ul ar gunment to t he contrary
notw thstanding, we conclude that the issues of negligent
di agnosis and infornmed consent are not conflated, contradictory,
or anomalous in the present case. It is PIC, not the circuit
court or court of appeals, that is conflating a physician's duty
of care with her or his duty to disclose information to the
patient.

1100 The very sanme argunent PIC makes in the present case
was nmade by the physician-defendant in the Martin case. The

physi ci an-def endant argued in Martin:

If [the physician] was not negligent in failing to
di agnose the epidernal hematoma, or in failing to
conclusively rule out an epidermal hematoma, and/or in
admtting [the patient] to a hospital wth no
neurosurgi cal capability, then as a matter of |aw [the
physi ci an] cannot be negligent for failing to discuss
a diagnosis which he did not make, and treatnents
whi ch [the physician] did not judge necessary. ®°

1101 The court rejected this argunent in the Martin case in
1995, and no conpelling reasons have been brought forth for the
court to reverse precedent and accept the argunent now.

C
1102 As we have noted, PIC urges the court to adopt a

bright-line rule limting a physician's duty to disclose to

® Combined Cross-Petitioner's Brief, Response Brief &
Appendi x of Defendants-Third Party Plaintiff-Respondents-Cross-
Petitioners, Brief on Cross-Petition at 14-15, Martin v.
Ri chards, 192 Ws. 2d 156, 531 N.W2d 70 (1995) (No. 91-0016).
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informati on about the final diagnosis and related conditions.
Above, we rejected PICs argunent that Ws. Stat. 8§ 448.30 and
Scaria conpel this [imtation

103 PIC al so argues that under Martin, the physician does
not have a duty to informthe patient about conditions unrel ated
to the condition diagnosed. W disagree with PIC s fornulation
of Martin's holding. PIC creates a holding that fits the facts
of Martin, but it is not the holding that the Martin court
actual | y adopt ed.

1104 The facts of Martin are substantially simlar to the
facts of the present case, and the plain |anguage of the hol ding
in Martin applies in the present case. Martin declared that
Ws. Stat. 8§ 448.30 and Scaria require that "a physician
di scl ose information necessary for a reasonable person to nake
an intelligent decision with respect to the choices of treatnent

0

or diagnosis."™ Nothing in the Martin decision limts the scope

of a physician's duty to inform a patient about diagnoses of
conditions related to the final diagnosis. PICreads a limting
principle into Martin's holding that was not envisioned by the
Martin court.

105 In Martin, an energency room physician came up with a
differential diagnosis that included concussion, contusion, and
intracranial bleeding. After perform ng neurol ogical tests, the
ER physician ultimately diagnosed the patient as having a

concussi on. The physician did not order an available, non-

° Martin, 192 Ws. 2d at 175 (enphasi s added).
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i nvasi ve diagnostic procedure (a CT scan), despite know ng that
such a procedure would exclude or reveal a dangerous condition
nanmely an intracranial bleed. The physician also failed to
informthe patient that the hospital did not have a neurosurgeon
who could be sumoned should conplications arise. Sadl y,
neurol ogical conplications did devel op. The patient was
transferred to another hospital where a CT scan revealed
intracranial bl eeding. The patient survived two energency
surgeries but energed fromthe ordeal with spastic quadriplegia.
A | awsuit ensued.

1106 The Martin jury found that while the ER physician had
not been negligent in diagnosing or treating the plaintiff-
patient, the physician had been negligent in failing to disclose
to the plaintiff-patient the availability of a CI scan, a
di agnostic technique that could have led to a nore conclusive
di agnosi s.

107 PIC asserts that Martin's holding is I|imted to
requiring information about diagnostic procedures for conditions
related to the physician's diagnosis. According to PIC, the
duty to informextended to the availability of a CT scan because
intracranial bleeding is related to the physician's final
di agnosi s of concussi on. According to PIC, the sane cannot be
said of an ischemc stroke event and Bell's palsy. PIC s
interpretation of Martin relies heavily on the distinction
between final and differential diagnoses and between diagnostic

procedures and nedi cal treatnent.
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1108 Applying its interpretation of Martin to the present
case, PIC argues that the physician's duty does not extend to
the availability of a carotid ultrasound because ischem c stroke
events (which appeared in the differential diagnosis) are
unrel ated to the physician's final diagnosis of Bell's palsy.

1109 In the present case, however, wthout a carotid
ultrasound, Dr. Bullis admttedly could not be sure of her
di agnosi s. The uncertainty about the cause of Jandre's
synptons, the potentially grave and imediate risks of sone of
the possible causes, and the availability of a diagnostic tool
that could lead to a nore definitive diagnhosis gave rise to a
legitimate question for the jury regarding whether Dr. Bullis
violated her duty of informed consent. The essence of the
Martin decision, Wsconsin's informed consent doctrine, and WSs.
Stat. 8§ 448.30 is that "[w] hen a reasonable person would want to

know about an alternative treatnent or nethod of diagnosis such

as a CI scan or hospitalization in a facility wth a
neur osurgeon, the decision is not the doctor's alone to nake.""
1110 In both Martin and the present case, the availability
of a nore reliable, alternative diagnostic technique, coupled
with the potentially severe consequences of an incorrect
di agnosis, led the jury to find that a reasonable person in the
patient-plaintiff's position would have wanted to know about the

alternative di agnostic procedures.

T 1d. at 181.
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111 PIC s attenpt to limt the scope of a physician's duty
to inform the patient about the final diagnosis and "rel ated"
conditions was not accepted in Martin. The Martin court
explicitly concluded that "it was [the] condition" of the
patient, that is, the synptons that the patient displayed, that
"drives the duty to informin this case," "not the diagnosis.""?

1112 W apply the principle stated in Martin that it is
Jandre's condition, not Dr. Bullis' diagnosis of Bell's palsy,
that drives the scope of Dr. Bullis's duty to inform Jandre in
the present case. Jandre's synptons indicated that he m ght be
suffering from any nunber of conditions, of which a stroke
seened one of the nost plausible and nost capable of inflicting
i mredi ate, severe harm Dr. Bullis diagnhosed Bell's pal sy, but
she knew or should have known that her chosen nmethod for ruling
out an ischemc stroke event was incapable of definitively doing
so.

113 In other words, a "known and non-renote" risk attached
to Dr. Bullis's chosen nmethod of diagnosis that she would not
detect a significant occlusion of Jandre's <carotid artery.
Despite the chosen nmethod of diagnosis being found by the jury
to have been reasonable from the vantage of the physician, the
jury found, and the evidence supports, that it was unreasonabl e,
from the vantage of a patient in Jandre's position, that Dr.
Bullis failed to disclose the availability of a nore definitive,

non-i nvasi ve di agnostic tool.

2 1d. at 180-81.
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1114 Again, according to Mirtin, the duty to disclose is
not shaped by the physician's final diagnosis. It is shaped by
the patient's condition and what a reasonable patient would want
to know. Based on what the physician knows (or should know)
about the patient's condition, the physician nust determ ne what
information a reasonable patient in that situation would want in
order to meke an intelligent, inforned decision regarding
treatment.

115 The Martin court concluded that "there is a duty
inposed on the physician to disclose to the patient the
exi stence of any nethods of diagnosis or treatnent that would
serve as feasible alternatives to the nethod initially selected

by the physician to diagnose or treat the patient's illness or

injury."™ Nothing in the Martin decision explicitly or
inferentially creates a rule that physicians are required to
inform the patient only about the <condition diagnosed and
rel ated conditions.

1116 Accordingly, we conclude that PIC tries to nmake Martin
stand for sonething different than it truly does. The Martin
case did not hold that the scope of required disclosure is
limted to informati on about the condition diagnosed and rel ated

conditions. W acknow edge that such a holding could have been

73|

d.
“1d. at 176 (enphasis added) (quoting John H Derrick,
Annot at i on, Medi cal Mal practi ce: Liability for Failure of
Physician to Inform Patient of Aternative Mdes of D agnosis or
Treatnment, 38 A.L.R 4th 900, 903 (1985)).
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reached from the facts of Martin, but the Martin court did not
choose to adopt it. PIC attenpts to create this holding after
the fact, by assumng that it nust be what the court intended
because it is plausible based on the facts of Martin. W
decline to read limtations into Martin's holding that do not
exist in the Martin court's reasoning or the plain |anguage of
the decision and are inconsistent wth the reasonable patient
st andar d. Martin's holding did not create any bright-1line
rul es.

117 For the reasons set forth, we conclude there is no

basis for distinguishing the present case from Martin. Martin

stands as controlling precedent.
D
1118 PIC also argues that this court's holding in Bubb v.
Brusky supports its position that the physician does not have a
duty to inform the patient about conditions or diagnostic
techniques unrelated to the physician's final diagnosis. e

di sagree with PIC s formulation of Bubb's hol ding. PI C creates

a holding that fits the facts of Bubb, but it is not the holding
that the Bubb court actually adopted. W conclude, as we did in
our discussion of Martin, that PIC creates a holding for Bubb
that the court did not adopt.

1119 PIC notes that in Bubb, the final diagnosis (TIA)
included a well-acknow edged, significantly increased risk of
i schem c stroke. For PIC, this relationship between the two
conditions is crucial. PIC concludes that it was the
rel atedness of TIA and ischemc stroke that allowed the jury to
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conclude that a physician had a duty to informthe patient about
a test for ischem c stroke.

120 In contrast, in the present case, according to PIC
the final diagnosis was Bell's palsy, and "a carotid ultrasound
woul d have been of no use in diagnosing or treating [such a

> Therefore, PIC contends that, as a matter of |aw,

condition]."’
Dr. Bullis should not have a duty to inform Jandre about the
availability of the procedure. PIC reasons that once Dr. Bullis
provided Jandre wth information about Bell's palsy and
medi cation for Bell's palsy, she had satisfied her disclosure
duti es.

121 PIC s interpretation of Bubb denponstrates a basic

m sunder st andi ng of our holding in Bubb (and prior case |aw) as
having been premsed on and limted to conditions associated

with the final diagnosis. Nei t her the Bubb court nor any other

deci si on adopted such a ruling explicitly or inplicitly.

122 Rather, the Bubb court continued the prior case |aw,
holding: "Ws. Stat. 8§ 448.30 requires any physician who treats
a patient to inform the patient about the availability of all
al ternate, vi abl e nedi cal nodes  of treat ment, i ncl udi ng
di agnosi s, as well as the benefits and risks of such

treatnents."’®

> Opening Brief & Appendix of Petitioners Physicians Ins.
Co. of Ws. & Therese J. Bullis, MD. at 28.

6 Bubb, 321 Ws. 2d 1, 113, 78.
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1123 The facts in Bubb are substantially simlar to those
in the present case and Bubb's explicit holding governs the
present case: The reasonable patient standard applies.

124 Bubb's wife took himto the energency room because he
was having trouble ingesting food and maintaining his
equi l i brium

125 The energency room physician, Dr. Brusky, ordered
several tests for Bubb including a CT scan, an EKG and vari ous
bl ood tests. Bubb's synptons began to dimnish and Dr. Brusky
concluded that Bubb had a TIA Upon advice of Dr. Brusky and
Dr. @Qu, a neurologist, Bubb was discharged, and Dr. Gu agreed to
provide followup treatnent. The after-care instructions
advised Bubb that a TIA is a strong warning sign that a stroke
could occur.’”” The next day, Bubb called the specialist to
schedule a follow up appointnent. The day after that, Bubb
suffered a significant stroke. A carotid ultrasound reveal ed
that his right carotid artery was 90 percent bl ocked.

126 Bubb sued the physicians, alleging negligent nedical
care, and nore inportant for the present case, alleging that the
physicians failed to inform him of "'additional diagnostic tests
or alternate treatnent plans' in lieu of discharge from the
hospital .""®

1127 The circuit court in Bubb refused to give the jury the

informed consent instructions and special verdict questions

T 1d., 19 n.3.
®1d., T12.
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(substantially the sanme instructions and verdict questions given
in the present case). The circuit court reasoned that Dr.
Brusky nmade a "specific diagnosis" of TIA that every expert
agreed was correct; that Dr. Brusky told Bubb he was at risk for
a stroke and should have a followup soon; and that Dr. Brusky
knew that a carotid ultrasound could not be perfornmed at the
hospital until the following day.” The jury returned a verdict
of no negligence on the part of either Dr. Brusky or Dr. Qu in
the standard of care they delivered to Bubb.

1128 Bubb appealed to the court of appeals and then sought
review in this court, claimng that the circuit court inproperly
withheld the informed consent jury instructions and special
verdi ct questions fromthe jury's consideration.

1129 The Bubb court traced the devel opnment of the |aw of
informed consent and reaffirnmed Martin's holding that the scope
of a physician's duty to inform a patient "is driven . . . by
what a reasonabl e person under the circunstances then existing
would want to know, i.e., what is reasonably necessary for a
reasonabl e person to nmake an intelligent decision with respect
to the choices of treatment or diagnosis."®

1130 G ounding its holding in the statutory I|anguage, the
Bubb court also articulated the duty of informed consent as

requiring "any physician who treats a patient to inform the

9 121.

Id.,
8 1d., 962 (quoting Martin, 192 Ws. 2d at 174) (enphasis
added i n Bubb).
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patient about the availability of all alternate, viable nedical
nodes of treatnent, including diagnosis, as well as the benefits
and risks of such treatnents."8

1131 After deciding the applicable |law, the Bubb court then
stated that it would decide "whether there was any credible
evidence in the record for the jury to determ ne that Dr. Brusky
was negligent in failing to adequately inform the Bubbs
regarding 'alternate, viable nedical npbdes of treatnent'" for

the patient's TIA 8%  The Bubb court concluded that credible

evi dence existed to show that further diagnostic treatnent was a
reasonable alternative node of treatnent to the one prescribed,
whi ch was di scharge fromthe hospital.?®3

132 Having determ ned that an alternative node of
treatnent existed, the court next asked, "[Clould the Bubbs have
"ma[d]e an informed, intelligent decision to consent' to Dr.
Brusky's suggested node of treatnment—discharge from the
hospital wth instructions for followup care—w thout being
informed of the alternative—adm ssion to the hospital wth
further diagnostic testing?'® The answer, according to Bubb,
hi nges on what a reasonable person under the circunstances then

exi sting would want to know.

81 |d., 178 (enphasis added).

8 1d., 131.

5 1d., 1140, 70.

® 1d., 771 (quoting Martin, 192 Ws. 2d at 174).
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1133 The Bubb court determned that "a reasonable jury
could conclude that a reasonable person in [Bubb]'s condition
woul d have wanted to know about the alternative of adm ssion

> The conclusion was based on

with further diagnostic testing."®
evidence that Bubb had an increased risk of stroke; that the
consequences of a stroke are severe; and that a blocked artery,
which could cause a stroke, was a possible cause of Bubb's
condition.®  The Bubb court concluded that the circuit court
erred in dismssing Bubb's claim of the physician's breach of
the duty to inform?®’

1134 Applying a simlar analysis to the present case, we
conclude that there was credible evidence in the record that
would allow a reasonable jury to find Dr. Bullis negligent for
failing to inform Jandre about an alternate, viable node of
treat nent. There was testinony that wusing the carotid
ul trasound was an accepted, alternative course of action that
could have been enployed in diagnhosing Jandre's condition. I n
fact, two experts testified that had they seen Jandre when he
initially appeared at the enmergency room that is the course
t hey woul d have taken.

135 That other physicians would have pursued a different

course does not conpel a finding that the treating physician's

care and diagnosis was negligent. It sinply highlights that a
% 1d., 172
8 | d.
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reasonable alternative course of treatnent existed—erdering a
carotid ultrasound to assess the state of Jandre's carotid
arteries rather than, or in addition to, conducting a physica
exam 88

136 The jury concluded that a reasonable person in
Jandre's circunstances wuld want to know that a carotid
ul trasound was avail able, which could nore accurately assess the
state of the patient's carotid arteries and affirmor call into
guestion the physician's diagnosis of Bell's palsy.

1137 The jury found that Jandre could not meke an i nforned,
intelligent decision to consent to Dr. Bullis's suggestion of
di scharge from the hospital wth instructions to follow up with
a physician without being informed that a carotid ultrasound
could be ordered to elimnate the possibility of an ischemc
stroke.

138 PIC no longer challenges the sufficiency of the
evi dence, but examning the evidence in the present case and
conparing it to the evidence in Bubb help to denpbnstrate that

the two cases are sinmlar in fact and | aw.

8 The Bubb court noted that "the circuit court's decision
to include the alternative paragraph to the standard nedi cal
negligence jury instruction, which is to be used "only if there
is evidence of two or nore alternative nethods of treatnent or
di agnosi s recogni zed as reasonable,' denonstrates that credible
evidence was presented to show that a reasonable alternative
node of treatnment existed." Bubb, 321 Ws. 2d 1, Y70. The sane
alternative instruction was given to the jury in the present
case.
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1139 Alt hough the cases can be distinguished on the ground
that the two conditions were "related" in Bubb, that distinction
does not warrant a different outcone under the reasonable
patient standard.

140 In the present case, the jury's finding of a breach of
the physician's duty to inform the patient is supported by
several pieces of evidence, nanely, (1) evidence that Jandre's
synptons were atypical of Bell's palsy and could al so have been
caused by an ischemc stroke event; (2) evidence of the severe
consequences that can result from a stroke; (3) evidence that
Dr. Bullis's nethod of ruling out ischemc stroke, while non-
negligent, did not definitively elimnate the possibility that
Jandre's condition was caused by a blocked carotid artery; and
(4) the availability of <carotid ultrasound, a non-invasive
di agnostic tool. These facts denonstrate that it was reasonabl e
for the jury to conclude that a reasonable person in Jandre's
condition would have wanted to know about the alternative
di agnostic tool of a carotid ultrasound.

1141 Notably, this analysis holds true despite the fact
that Bell's palsy is "unrelated" to stroke. As we have
stressed, PICs attenpt to create a bright-line rule limting
the scope of required disclosure to the final diagnosis and
related conditions is inconsistent wth the reasonable patient
standard, Ws. Stat. 8§ 448.30, and case | aw.

1142 From the perspective of the patient, the materiality
of a risk has nothing to do with whether that risk comes from a
potential condition that is related to the final diagnosis, as
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in Martin and Bubb, or from a potential condition that the
physician has elimnated, though not wunequivocally, as in the
present case.

143 In Martin, there was a one to three percent chance of
i ntracrani al bl eedi ng. The court held that this was
sufficiently non-renmote to wuphold the jury's finding that
di scl osure was required.®° Here, while neither party has
attenpted to assign percentages to the various risks, there was
clearly a risk that Dr. Bullis's treatnent, while reasonabl e,
would fail to discover that Jandre's carotid artery was
significantly blocked, and a risk that the undetected bl ockage
m ght result in a stroke. Nothing in the record suggests that
the jury was wunreasonable in finding that these risks were
sufficiently non-renote that a reasonable person in Jandre's
position would want to know about the availability of a carotid
ul t rasound.

144 For these reasons, we reject PIC s proposed bright-

line rule and stress that Martin and Bubb did not hold that a

physician had a duty to inform the patient only of information
about the final diagnosis and related conditions, as PIC urges.
We acknow edge that such a holding could plausibly have foll owed
from the facts of Martin and Bubb, but it is clear that the
court in those cases did not adopt such a hol ding. Rat her, the

court enbraced the reasonable patient standard that IS

8 Martin, 192 Ws. 2d at 167-68.
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articulated in Ws. Stat. 8§ 448.30 and the case law. W do the
sane.
E
1145 PIC next points to the court of appeals' decision in

Kuklinski v. Rodriguez, 203 Ws. 2d 324, 552 N W2d 869 (Ct.

App. 1996), and proposes another, simlar bright-line rule. PIC
argues that Kuklinski stands for the proposition that "the duty
to inform should not attach until a diagnosis has been nade. "%
The court of appeals observed that PIC "m srepresents the
hol di ng of Kuklinski."%

1146 W do not read Kuklinski as PIC does. W read
Kuklinski as standing for the inportant proposition that a
physician's duty to provide information is necessarily limted
by what the physician knows, or reasonably should know, at the
time the patient contends a disclosure should have been nade.
Thus, the court of appeals aptly held that "a physician is not
negligent for failing to disclose unless he or she . . . had
sufficient know edge about the patient's condition to trigger
the physician's awareness that the information was reasonably
necessary for the patient . . . to nake an intelligent decision

regarding the patient's medical care . " 93

% pening Brief & Appendix of Petitioners Physicians Ins.
Co. of Ws. & Therese J. Bullis, MD. at 31

%1 Jandre, 330 Ws. 2d 50, T32.
92 Kuklinski, 203 Ws. 2d at 330.

%3 4.
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1147 The physician in Kuklinski testified that his initial
di agnosis was that Kuklinski did not suffer a head injury. It
was only when Kuklinski's synptonms changed that the physician
t hought of a head injury.

1148 According to the jury, Kuklinski's initial synptons
did not trigger the physician's awareness that the availability
of a CT scan was sonething a reasonable patient would want to
know. Accordingly, the court of appeals ruled that there was
sufficient evidence to support the Kuklinski jury's finding that
t he physician was not negligent, either wwth respect to care and
treatment of the patient or in connection with the failure to
inform the patient that a CT scan was an avail able diagnostic
t ool . %

149 In the present case, unlike in Kuklinski, the jury

evidently concluded that Dr. Bullis had sufficient information

% "Gven what the jury could reasonably conclude Dr.
Rodriguez knew at the time that the Kuklinskis claim that he
shoul d have discussed with them the availability of a CT scan,
the jury's finding that Dr. Rodriguez was not negligent on the
i nfornmed-consent issue nmust be upheld.” Kukl i nski , 203
Ws. 2d at 334.

The dissent msstates Kuklinski's holding by claimng the
case "holds that there was no reason to inform the patient of
the availability of a CT scan when the patient cane into the
energency room because the physician's initial diagnosis of M.
Kukl i nski was that he had a 'mnor head injury.'" D ssent, {305
(enmphasi s added). Kukl i nski's holding was not dictated by the
physician's initial diagnosis; it was dictated by the patient's
condition and what that condition should have (or should not
have) triggered in the physician's m nd. See also Martin, 192
Ws. 2d at 180-81 ("It was this condition . . . not the
di agnosis, that drives the duty to inform in this case.")
(enmphasi s added).
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to know that Jandre m ght have suffered an ischem c stroke event
and that a reasonable patient would want to know about a carotid
ultrasound that m ght have detected the event.

150 The jury in the present case and the jury in Kuklinsk
reached different conclusions on different facts. But the
juries in the two cases applied the identical Ilaw the
reasonabl e patient standard, which is not constrained by the
bright-line rules urged by PIC

1151 Agai n, it is the patient's condition, not the
physician's diagnosis, that drives the duty to disclose.
Wether the physician had reached a final di agnosis is
irrelevant to the question in Kuklinski, which was whether the
physi ci an had enough information at a given nmonent to know that
a reasonabl e patient would want certain information disclosed.

1152 PIC does not persuade us that Kuklinski supports its
position that the physician's duty to inform should not attach
until a diagnosis has been nade.

F

1153 Having determned that well-established precedent in
W sconsin supports the judgnment of the circuit court affirmng
the jury verdict and that the present case has not deviated from
precedent or gone astray from the theoretical underpinnings of
the reasonabl e patient standard of inforned consent, we now turn
to the public policy argunents advanced by PIC and several
concerned amci. Mny of the policy argunents have been made in

prior cases and are very famliar to the court. None warrants
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altering the reasonable patient standard in informed consent
cases.
(1)

154 PIC and am cus assert, as Judge Fine asserted in his
concurrence in the court of appeals, that the court of appeals’
deci si on makes physicians essentially strictly |iable when a bad
result occurs.® As we explained earlier, to the extent that PIC
suggests informed consent liability is Iliterally a form of
strict liability, the argunment is entirely unfounded. It is
clear from Ws. Stat. 8§ 448.30 and the case law that the scope
of the duty of informed consent 1is shaped by objective,
negl i gence-based standards.® The liability that physicians face
in informed consent cases is not strict, in theory or in

practice. ¥

% See Amicus Curiae Brief of Dean Health Sys., Inc.,
Marshfield Cinic, & Gundersen Lutheran Health Sys., Inc. at 2.

% See, e.g., Bubb, 321 Ws. 2d 1, Y54.

% The dissent repeatedly asserts that our holding results
in strict liability for physicians, but does not explain the
basis for that assertion.
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1155 |If t he suggesti on IS t hat t he liability IS
"essentially" strict liability because juries' hindsight bias
and synpathy for a seriously stricken patient inhibit jurors
fromfaithfully applying the reasonable patient standard, we are
still not persuaded that a deviation from established precedent
IS warranted. The concern that juries wll always find for the
plaintiff if a bad result has conme to fruition is not only
overblown, but also denonstrates a mstrust of juries that
cannot logically be limted to informed consent cases. Cases
I i ke Kuklinski denonstrate that juries are capable of applying
the objective standard fairly.

1156 Were we to alter our doctrine out of fear that juries
could not be trusted to faithfully apply the Iaw, we would need
to reconsider the role of the jury in all negligence cases, and
in our |egal systemas a whole.

1157 There are, as we have pointed out previously,

[imtations on physicians' liability inherent in the objective

The concurrence simlarly questions whether this opinion
will "serve to prevent strict liability in fact or perception.”
Concurrence, 1235. The concurrence also states, however, that
"[1]t is hard to dispute that a reasonable person under the
circunstances confronting Jandre wuld want to know the
possibility that he had suffered sonme kind of stroke—and that a
non-invasive diagnostic technique (a carotid ultrasound) was
available at the hospital to <confirm or elimnate that
possibility.” Concurrence, 1208 (enphasis added). W could not
agree nore. It is precisely because a reasonable person in
Jandre's circunstances wuld have wanted the additional
information that liability under the reasonable patient standard
is appropriate and is not strict. Had Jandre's desire for nore
information or nore testing been unreasonable, liability would
not foll ow.
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reasonabl e patient standard and expressly included in Ws. Stat.
8§ 448.30 that protect physicians from unpredictable, unfair
liability.

158 Finally, it is noteworthy that in Martin, the
physi ci an-def endant nade an essentially identical argunent,
which the court rejected. The physicians in Martin argued that
"if physicians can be sued under [Ws. Stat. § 448.30] for
failing to inform a patient [of information relating to] a
di agnosi s considered but discarded as unlikely . . . the effect
woul d be to make physicians guarantors of their conduct."®® This
argunent is no nore persuasive today than it was in 1995 when
the court decided the Martin case.

(2)

1159 PIC next argues that the court of appeals' decision
i nappropriately shifts nedical judgnent from the physician to
the patient, usurping the physician's role. In other words, PIC
contends that Dr. Bullis's decisions regarding diagnosis were
“medi cal " deci si ons.

160 This argunment was squarely rejected in Martin and

again in Bubb. In Martin, the court reasoned as foll ows:

[ The doctor] further argues that these are nedical

deci si ons. In essence he states, "Wy should we
inform the patient that we don't think we should do
somnet hi ng?" This msses the very point of the

% Combined Cross-Petitioner's Brief, Response Brief &
Appendi x of Defendants-Third Party Plaintiff-Respondents-Cross-
Petitioners, Brief on Cross-Petition at 26, Martin v. R chards,
192 Ws. 2d 156, 531 N.W2d 70 (1995) (No. 91-0016).
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statute. \Wien a reasonable person would want to know,
the decision is not the doctor's al one to nake.

It my well be a "nmedical decision” under these
circunstances to decide not to do a CT scan . .o
The statute on its face says, however, that the
patient has the right to know, with sone exceptions,
that there are alternatives avail abl e. %

1161 W were not persuaded then, and we are not persuaded
now, that the physician's duty of infornmed consent allows
patients to usurp the physician's role to make nedical
deci si ons. This argunent flies in the face of the patient's
right to self-determnation, which is at the heart of the
informed consent doctri ne, and is rem ni scent of t he
paternalistic "doctor-knows-best" attitude that the court has

| ong rejected.

(3)
162 PIC asserts that affirmng the jury verdict inposes an
undue burden on physicians, particularly energency room
physicians. PIC contends that "to avoid the risk of |ater being

held liable Dr. Bullis would have had to provide information

% Martin, 192 Ws. 2d at 181. See also Bubb, 321 Ws. 2d
1, 966 (quoting Martin's analysis of this argunent).

100 See, e.g., Martin, 192 Ws. 2d at 181 ("The doctor night
deci de against the alternate treatnents or care, he mght try to
persuade the patient against utilizing them but he nust inform
t hem when a reasonabl e person would want to know "); Scaria, 68
Ws. 2d at 12 ("Because of the patient's |ack of professiona
know edge, he cannot neke a rational reasonable judgnent unless
he has been reasonably inforned by the doctor of the inherent
and potential risks. . . . The need of a particular patient for
conpetent expert information should not necessarily be limted
to a self-created custom of the profession.™).
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about diagnostic options and treatnments for all of the
condi tions in her differenti al di agnosi s . n 101
Accordingly, PIC contends that affirmng the decision of the
court of appeals wll result in unduly burdening nedical care
and w ||l cause skyrocketing costs. PIC significantly m sstates
the ramfications of our decision.

1163 The limtations on the physician's duty to inform the
patient that are inposed by the reasonable patient standard
function to make the duty of infornmed consent nanageable for
energency room physicians, like Dr. Bullis. | n Bubb, the court
specifically addressed the argunent that the duty of inforned
consent would hold energency room physicians to an unattainable
standard because it wuld force them "to have specialized
knowl edge in many areas of nedicine in which they are not
trained."'® The Bubb court pointed to the express limitations
in the statute, particularly Ws. Stat. § 448.30(1), which
provides that a physician is not liable for failing to disclose
"[1]nformation beyond what a reasonably well-qualified physician

in a simlar nedical classification would know' (enphasis

added) . 103 Emergency room physicians are not asked to have
speci al i zed know edge beyond their training. This limtation
protects emergency room physicians from being held to a |evel of

speci al i zed know edge that is unrealistic.

101 pening Brief & Appendix of Phys. Ins. Co. of Ws. &
Therese J. Bullis, MD. at 35.

102 Bybb, 321 Ws. 2d 1, Y75.
103 &' ﬂ77
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164 PIC al so argues that energency room physicians do not
have tinme to provide the information required by the court of
appeal s’ opinion to patients. Enmergency room physicians are not
asked to discuss all options and possibilities with patients
whom they see briefly. Negl i gence- based standards that govern
informed consent are capable of being applied fairly across
di fferent circunmstances and contexts.

1165 W sinply hold that there are circunstances in which a
conbination of facts may create a duty in an energency room
physician to inform the patient about a diagnostic option that
addresses a condition that was elimnated on the way to reaching
a non-negligent final diagnosis.

1166 The policy argunments PIC advances closely resenble
those that the court considered and rejected in Martin. In that
case, the physician-defendant argued that the court of appeals’
decision would force doctors to explain exhaustive lists of
alternative diagnostic techniques and the alternative treatnents
associ ated with each.!® The Martin court rejected the argunent.

167 The reasonable patient standard does not require
disclosure of all information, as PIC states. The reasonabl e
patient standard requires a physician to inform the patient of
only the information that a reasonable patient wuld find

necessary to make an intelligent, infornmed decision regarding

104 See Conbined Cross-Petitioner's Brief, Response Brief &
Appendi x of Defendants-Third Party Plaintiff-Respondents-Cross-
Petitioners, Brief on Cross-Petition at 25-26, Martin V.
Ri chards, 192 Ws. 2d 156 (1995) (No. 91-0016).
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the physician's recomendations. For exanple, PIC lists severa
di agnostic techniques for nultiple sclerosis, another condition
that appeared on Dr. Bullis's differential diagnosis along with
stroke and Bell's palsy, and argues that if it turned out that
Jandre had nultiple sclerosis, Dr. Bullis would be liable for
failing to discuss each of these tests.!®

1168 PIC s argunent m sstates how the reasonable patient
standard works to limt the physician's duty to inform the
patient.

1169 It took a conmbination of unique facts in the present
case to nmake the availability of a carotid ultrasound sonething
that a reasonable patient would need to know about in order to
make an intelligent decision about his health care: The
synptonms were indicative of a stroke; the risks posed by a
potential ischemc stroke were inmmnent, sudden, and grave; the
method Dr. Bullis chose to elimnate the possibility of an
ischemc stroke led to uncertain results, despite the fact that
it was accepted as a nedically reasonable diagnostic tool; an
alternative nethod of diagnosis (carotid ultrasound) was readily
avai l abl e and was non-invasive; Jandre's synptons were atypical
of Bell's palsy; and Dr. Bullis's final diagnosis, Bell's palsy,
can be reached only by elimnating all other possibilities.

1170 W could go on. The point is that the physician's

duty to inform the patient depends on the facts and

105 The tests included a "spinal tap," "various inmaging
t echni ques,"” and nore.

64



No. 2008AP1972

circunstances of each case. The question of breach of the
physician's duty to inform a patient is quintessentially a jury
guesti on. If any of the facts in the present case had been
different, the jury mght have found that Dr. Bullis did not
breach her duty of infornmed consent.

171 The thrust of our holding is that the bright 1line
rules PIC urges are inappropriate. The specific facts of each
case nust be examned to determ ne the reasonable infornmationa
needs of the patient.

172 For the reasons stated, which are as strong today as
they were when the court decided Martin, we conclude that PIC s

concerns are over st at ed.

(4)
1173 PIC argues that our decision wll cause health care
costs in Wsconsin to skyrocket because patients wll demand

t hat physicians perform every conceivable diagnostic test and

doctors will face increased liability.® One amicus argues

106 Judge Fine noted that the likely outcome is an increase
in defensive procedures and "no ceiling to the already rocketing
health-care costs because of the plethora of unnecessary tests
and procedures . . . ." Jandre, 330 Ws. 2d 50, 948 (Fine, J.,
concurring).

65



No. 2008AP1972

that "it wll follow that sonme patients wll want every

concei vabl e test done whet her reasonable or not. "%

1174 These statenents again betray a f undanent al
m sconception about how the reasonable patient standard
oper at es. Physicians have no duty to provide information to
patients about tests that would not be material to a reasonable
patient. The holding in the present case does not give patients
| eave to request all conceivable tests. Nor do physicians have
a duty to performtests that are not nedically reasonabl e.

1175 PIC and amci also worry that the duty to inform
inposed in the present case wll encourage the practice of
def ensi ve nedi ci ne. Wth respect to this concern, one scholar

not es:

"Def ensive nedicine" has, indeed, . . . rarely [been]
defined in any but the nbst vague and illusive ternmns.
| f, however, "positive defensive nedicine" is taken to
invol ve the subjection of the patient to procedures

Some commentators would likely predict nore positive
out cones. See, e.g., George D. Bussey, Keomaka v. Zakaib: The
Physician’s Affirmative Duty to Protect Patient Autonony Through
the Process of Infornmed Consent, 14 U Haw. L. Rev. 801, 824
(1992) (discussing studies that showed that increased disclosure
often led to patient selection of the |east invasive, |east
expensive diagnostic procedure available wth the sane or
simlar chances of m sdiagnosis); Jaine Staples King & Benjamn
W Multon, Rethinking Informed Consent: The Case for Shared
Medi cal Decision-Making, 32 Am J.L. & Med. 429, 475-76 (2006)
(suggesting that any increased expense as a result of nore
patient involvenent in nedical decision making could be offset
by cost savings due to a reduction in frivolous clains brought
by patients dissatisfied with physicians' poor conmunication).

107 Brief Amicus Curiae on Behalf of the Ws. Med. Soc'y,
Inc., the Ws. Hosp. Ass'n, Inc., & the Ws. Chapter of the Am
Col | ege of Enmergency Physicians, Inc. at 9 (enphasis added).
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which are not nedically indicated, in order to
forestall adverse legal action, then a clear-headed
[ under standi ng of the physician's duty of care] shows
that the adoption of such practices is nost ill-
advised from the doctor's point of view Since this
type of def ensi ve medi ci ne IS by definition
superfluous to the patient's needs, the doctor far
from discharging his legal duty of care is nerely
increasing the possibility of careless error and
thereby the possibility of an action for nedical
negl i gence. On the other hand, if the procedure is
for the patient's benefit, it cannot be said to be
superfluous and the doctor who undertakes it is nerely
conplying with his legal obligation to exercise due
care and skill in the treatnent and diagnosis of his
patients. "Negative defensive nedicine," which nay be
said to involve the omssion of nedically indicated
procedures out of a simlar sense of fear on the
doctor's part, is equally fool hardy. In all
jurisdictions it has been held that any deviation from
the legal standard of care which results in damage or
infjury will Jlead to liability in negligence and a
concomitant obligation to conpensate the patient. 0

1176 This opinion does not expand the duty of infornmed
consent in Wsconsin. It sinply applies well-established,
obj ective, negligence-based principles to a particular fact
situation. Patients are not entitled to nore information or
tests after this opinion than they were before. Physi ci ans are
at no greater risk of liability after this opinion than they
were before and therefore should feel no additional pressure to
practi ce defensively.

(5)
1177 PIC expresses a concern that if the jury verdict is

affirmed in the present case, proper diagnostic techniques wll

108 Dieter Gesen, Vindicating the Patient's Rights: A
Conparative Perspective, 9 J. Contenp. Health L. & Pol'y 273,
307 (1993) (enphasis added, footnotes omtted).
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be di scouraged and physicians will have the "perverse incentive"
to abandon the differential di agnosi s. Abandoning the
differential diagnosis process would be m sguided. Like many of
the policy argunents nade, this one denonstrates a fundanenta
m sunderstanding of the contours of the physician's duty of
i nformed consent .

178 The court held in Mrtin that it is the patient's
condition, not the physician's diagnosis, that drives the scope
of the physician's duty to disclose.!® In that case, the court
determ ned that the diagnosis did not determ ne what information
needed to be shared with the patient. Simlarly, we now neke
clear that a physician does not create disclosure duties by
merely including a condition in a differential diagnosis. Nor
can a physician avoid disclosure duties by not conducting a
differential diagnosis. The patient's condition (i.e., the
patient's synptons), not the diagnosis, drives the duty to
di scl ose.

1179 As the court of appeals aptly noted in Kuklinski, a
physician is only liable for failing to disclose information if
"he or she either had sufficient know edge about the patient's
condition to trigger the physician's awareness that the
informati on was reasonably necessary for the patient . . . to
make an intelligent decision regarding the patient's nedical

care, or should have had that know edge. " Conbi ning the

109 Martin, 192 Ws. 2d at 180-81.

110 Kyklinski, 203 Ws. 2d at 330.
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teachi ngs of Kuklinski and the teachings of Mrtin nmakes clear
that an attenpt to avoid liability by foregoing a differential
di agnosis would fail.

1180 The scope of required disclosure is driven by (1) the
patient's condition, not the physician's diagnosis; and (2) the
awareness a physician has (or should have) based on the
patient's condition that <certain information needs to be
di scl osed. Dr. Bullis was not negligent because the word
"stroke" appeared in her differential di agnosis; she was
negligent, according to the jury, because Jandre's condition
shoul d have triggered an awareness on her part that information
about the availability of a carotid wultrasound would be
inportant to the patient.

1181 Thus, wer e physi ci ans to abandon differenti al
di agnoses in an effort to avoid informed consent liability, not
only would they jeopardize the quality of their work, but they
woul d also fail to change their exposure to liability.

(6)

1182 Both here and in Martin, the physicians argued that
"extendi ng" the informed consent duty to include alternate nodes
of diagnosis unrelated to a non-negligent final diagnosis would
unnecessarily inundate patients with nore information than they
can possi bly manage. The physicians contend that in this way
the very objective of the doctrine of infornmed consent wll be
under m ned.

1183 W acknowl edge that giving too nuch information to the
patient has dangers, but as is the case with so many of the
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policy argunents, the answer lies in the |imtations inherent to
the objective, negligence-based reasonable patient standard and
the limtations expressly witten into Ws. Stat. 8§ 448. 30.

1184 The second and fourth limtations provided in Ws.
Stat. 8§ 448.30 are particularly relevant to this concern:
physi ci ans need not disclose information if it is too technica
to be understood by a |ayperson. Nor rmust physicians disclose
information relating to highly wunlikely possibilities. Wth
these Iimtations in mnd, we conclude that PIC s concern that
physicians will have no choice but to inundate patients wth
hi ghly technical information has no force.

(7)

1185 Finally, PIC argues that the circuit court's judgnent
affirmng the jury verdict and the court of appeals' decision
affirmng the judgnent of the circuit court should be reversed
because they create a physician's duty of informed consent in
Wsconsin that is broader than that recognized in any other
state. O her states have concluded that non-negligent diagnosis
does not give rise to a physician's duty to inform the patient
about risks concerning conditions not diagnosed.

1186 This argunent is unpersuasive for a nunber of reasons.

1187 First, even if Wsconsin's inforned consent doctrine
is clearly as unique as PIC contends, that would not, in itself,
be a sufficient reason for the court to alter prior precedent
and reconsi der the doctrine.

1188 Second, infornmed consent is governed in each state by
uni que statutes and case law. Inforned consent in this state is
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governed by Ws. Stat. 8 448.30. Uniformty anong the states is
not required, nor is it even necessarily desirable.

1189 Third, this court was aware of variations in the |aw
of the scope of infornmed consent from state to state when it
decided Martin and again when it decided Bubb, even though cases
from other jurisdictions are not explicitly cited in Martin or

Bubb.

1190 The Martin court was apparently aware of the scope of
the duty of infornmed consent in other states.!! |In Martin, the
court considered an A L.R annotation that summarized cases
across the country that approached the issue of a physician's
l[tability for failure to informthe patient of alternative nodes
of di agnosis. *?

1191 In Bubb, the court confronted the law of other states
even nore directly. A brief of a non-party was entirely devoted

to the argunent that "other courts have uniformy |limted the

111 Several cases cited in the briefs in the present case
were brought to the Martin court's attention for the proposition
t hat requiring di scl osure of reasonabl e and avai |l abl e
alternative nethods of diagnosis would nmake W sconsin unique in
terms of the scope of its law of informed consent. See, e.g.,
Conmbi ned Cross-Petitioner's Brief, Response Brief & Appendix of
Def endants-Third Party Plaintiff-Respondents-Cross-Petitioners,
Brief on Cross-Petition at 25-26, Martin v. Richards, 192
Ws. 2d 156 (1995) (No. 91-0016) (referring to Bays v. St. Lukes
Hosp., 825 P.2d 319 (Wash. Q. App. 1992); Pratt v. Univ. of
Mnn. Affiliated Hosps. & dinics, 414 NW2d 399 (Mnn. 1987)).

112 See Martin, 192 Ws. 2d at 175-76 (citing John H.
Derrick, Annotation, Medical Ml practice: Liability for Failure
of Physician To Inform Patient of Alternative Mdes of D agnosis
or Treatnment, 38 A L.R 4th 900, 904-06 (1985)).
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duty to provide informed consent to treatnment and procedure
options called for by the condition diagnosed. "

1192 The present case, as we have explained previously,
does not nmark an expansion of Wsconsin's informed consent
doctri ne. The scope of a physician's duty of informed consent
has long been determ ned, on a case-by-case basis, using the
obj ective, negligence-based reasonable patient standard.!* The
present case is sinply an application of these pre-existing
principles to a case with very simlar facts. Thus, the court
today is no nore persuaded by the charge that its holding
deviates from holdings across the nation than it was 16 years
ago when it decided Martin or two years ago when it decided

Bubb.

1193 Fourth and finally, the law in other states does not
appear to be as uniformor clear as PIC contends. Sone states,
Ii ke Col orado, endorse a |ess robust concept of infornmed consent

t han W sconsi n.

113 Brief of Physicians Ins. Co. of Ws. as Amcus Curiae
Supporting Respondents at 1, Bubb v. Brusky, 2009 W 91, 321
Ws. 2d 1, 768 N.W2d 903 (No. 2007AP619).

PICs amcus brief in Bubb brought the follow ng cases,
also cited in its brief here, to the court's attention when it
argued that reversal of the court of appeals' affirmnce of the
circuit court's dismssal of the informed consent clains in that
case would make Wsconsin's informed consent law an "outlier”
wth respect to other states' |aw on the subject: Hal | .
Frankel, 190 P.3d 852 (Colo. C. App. 2008); Roukounakis V.
Messer, 826 N E.2d 777 (Mass. App. C. 2005); and Lingquito V.
Si egel, 850 A 2d 537 (N. J. Super. C. App. Dv. 2004).

114 See, e.g., Scaria, 68 Ws. 2d at 12-13.

72



No. 2008AP1972

194 In Hall v. Frankel, 190 P.3d 852 (Colo. App. 2008),

the Col orado Court of Appeals described the pivotal question as
"whet her a physician can be held liable on an inforned consent
theory when the injury arises from the physician's m sdi agnosis
of the condition and failure to inform the patient that further
di agnostic tests could be perfornmed, which tests the physician
has concluded are not nmedically indicated. " The court
concluded that "a physician does not have the duty to disclose
the risk of an error in diagnosis or to disclose the
avai lability of diagnostic and treatnment procedures he or she
has concluded are not nedically indicated. Errors of this sort
are covered adequately by clains of negligence."®

195 The Colorado court distinguished our Martin case,
saying that the Wsconsin court was interpreting a statute that
codified the state's inforned consent doctrine as requiring that
"*[alny physician who treats a patient shall inform the patient
about the availability of all alternate, viable nedical nodes of
t r eat ment and about the Dbenefits and risks of t hese

! The Colorado court concluded that "Col orado

treatments.' " !
statutes and | aw do not recogni ze such a duty". 8
1196 O her state courts are not as clearly inconsistent

with the present case as PIC wishes us to believe. For exanple,

115 Hall v. Frankel, 190 P.3d 852, 864-65 (Colo. App. 2008).

116 1d. at 865.
117 | d.

118 | d
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in Gates v. Jensen, 595 P.2d 919 (Wash. 1979), the physician

di agnosed the problem as eye irritation from contact |enses but
could not rule out glaucona. The physician never told the
patient about the possibility of glaucona or about additional
i nexpensive tests for glaucons. Under those facts the
Washi ngton court allowed an infornmed consent suit to continue.*®

1197 Qur holding today does not depend on a detailed
analysis of the law of other states. A 50-state survey is not
necessary. \Whether Wsconsin |aw represents a majority view or
a mnority view, we are satisfied that our infornmed consent
doctrine is coherent and sound. W are not persuaded to alter
the reasonable patient standard by analysis of the |aw of other
st at es.

* % k%

1198 In conclusion, we affirm the decision of the court of
appeal s by applying the reasonable patient standard (sonetines
referred to as the "prudent patient” standard), which Wsconsin
has explicitly followed in informed consent cases since at |east

1975.1%° The doctrine of stare decisis governs the present case.

1199 Under the reasonable patient standard, "Wsconsin |aw

‘requires that a physician disclose information necessary for a

119 The current state of inforned consent |aw in Washington
is not clear. Gates v. Jensen, 595 P.2d 919 (Wash. 1979), has
not been overturned. But see, e.g., Keogan v. Holy Famly
Hosp., 622 P.2d 1246 (Wash. 1980); CGustav v. Seattle Urol ogica
Assocs., 954 P.2d 319 (Wash. C. App. 1998).

120 gee Scaria v. St. Paul Fire & Marine Ins. Co., 68
Ws. 2d 1, 227 N.W2d 647 (1975).
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reasonabl e person to nmake an intelligent decision with respect
to the choices of treatnent or diagnosis.'"*? The reasonable
patient standard requirenent of disclosure "is rooted in the
facts and circunstances of the particular case in which it

ari ses. "1??

The bright-line rule PIC urges is inconpatible with
the reasonable patient standard adopted by the legislature in
Ws. Stat. 8 448.30 and explained in case | aw

1200 "[T] he I nf or med consent standard . . . [i]s an
objective standard based on negligence principles such as
reasonableness . . . ."'® Thus, the physician's "duty to inform
i s not boundl ess. "

1201 Applying the reasonable patient standard to the facts
and circunstances of the present case involving a non-negligent
di agnosis of Bell's palsy, we conclude that the circuit court
could not determne, as a matter of law, that the physician had
no duty to inform the patient of the possibility that the cause
of his synptons m ght be a bl ocked artery, which posed inmm nent,
life-threatening risks, and of the availability of alternative,

non-i nvasive neans of ruling out or confirmng the source of his

synpt ons.

121 Kuklinski, 203 Ws. 2d at 329 (quoting Martin, 192
Ws. 2d at 175). See al so Bubb, 321 Ws. 2d 1, f62.

122 johnson, 199 Ws. 2d at 639.

123 Bubb, 321 Ws. 2d 1, 954 (citing Scaria, 68 Ws. 2d at

11).

124 1d., 954 (citing Scaria, 68 Ws. 2d at 11).
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By the Court.—Fhe decision of the court of appeals is

af firned.
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1202 DAVID T. PROSSER, J. (concurring). This case has
inmportant ramfications for the practice of nedicine in
W sconsi n. The facts are not difficult to understand, but the
"duties" that arise from those facts (and the way those duties
are analyzed and stated) present critical policy questions for
the court and society. I concur in the decision to affirm the
court of appeals and the circuit court, but | amunable to join
t he | ead opi nion.

BACKGROUND

1203 On June 13, 2003, Thomas W Jandre (Jandre), then 48,
was wor ki ng as a heavy equi pnent oper at or for a
construction/ excavati on comnpany. On his way to a job site, he
drank some coffee and it cane out through his nose. He began to
drool, his speech was slurred, and the left side of his face was
dr oopi ng. He was unsteady, dizzy, and his legs felt weak. Co-
wor kers transported Jandre to St. Joseph's Hospital in Wst Bend
where he had trouble wal king up the curb and needed help to get
to the energency room The observations of Jandre's co-workers
and of an emergency room nurse were recorded in Jandre's chart.

1204 The energency room physician was Dr. Therese Bullis.
As carefully explained by the |lead opinion, Dr. Bullis exam ned
Jandre and took appropriate steps to cone to a differential
di agnosis including "Bell's Palsy, stroke, TIA [transient
ischemc attack], all of those stroke syndrones including
ischemic as well as henorrhagic, tunors, syndrones |ike—+things
like Guillain-Barre, MS [nmultiple sclerosis], and nultiple other

things like that." Lead op., T41.
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205 The |lead opinion describes the different possible

causes listed in the differential diagnosis and explains what
Dr. Bullis did and did not do to reach a final diagnosis. Lead
op., 1142-409.

1206 A parallel discussion is provided by the court of
appeal s:

Dr. Bullis testified that she observed |eft-side
facial weakness and mld slurred speech. She made a
differential diagnosis—which she testified was a
"list" of what she was "evaluating the patient for"—
of sone kind of stroke or Bell's palsy.

The testinony at trial established that there are
two types of stroke: (1) ischemc, during which the
bl ood supply to the brain is cut off, nobst commonly
due to blockage in the carotid artery in the neck, and
(2) henorrhagic, during which there is bleeding in the
tissue of the brain. There are also two types of
tenporary blockages, or "mni-strokes,” a transient
ischemc accident ("TIA") and a reversible ischemc
neurol ogical deficit ("RIND'), both of which are

warning signs of a "full blown" stroke, which can
cause death or permanent injury. A TIA is tenporary
and does not wusually result in long term danmage. A

RIND is simlar to a TIA but lasts nore than twenty-
four hours. Dr. Bullis ordered a CT scan for Jandre,
whi ch can determ ne whether a patient suffered from a
henmorrhagic stroke, a brain bleed or a tunor. The
results of the CT scan were nornal. Dr. Bullis
conceded that the CT scan would not detect an ischemc
stroke. Although there is a test to determ ne whether
a patient suffered an ischemc stroke—a carotid
ultrasound, which was available at St. Joseph's
Hospital —Bbr. Bullis did not order one.

The trial testinony also established that Bell's
pal sy is an inflanmation of the seventh cranial nerve,
which is responsible for facial novenent. It is not
life-threatening, and the nmgjority of people who
suffer from Bell's palsy recover after several weeks
or months w thout any further synptons. There is no
test for Bell's palsy. It is diagnosed by ruling out
everyt hing el se.
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Jandre v. Physicians Ins. Co. of Ws., 2010 W App 136, 116-8

330 Ws. 2d 50, 792 N. W 2d 558.

1207 By ordering a CT scan, Dr . Bullis elimnated
henmorrhagic stroke and brain tunor as possible causes of
Jandre's distressed condition. Lead op., 943. By listening to
Jandre's carotid arteries with a stethoscope, she nay have
reduced the odds that an ischemc stroke event should be her
final diagnosis. See id., 91144-45. However, neither of these
procedures could establish that Jandre was suffering fromBell's
pal sy, or elimnate the possibility that he had suffered an
i schem ¢ stroke event. Under the circunstances, in settling on
Bell's palsy as her final diagnosis, the energency room
physician failed to elimnate a far nore serious possible cause
of Jandre's condition.

208 It is hard to dispute that a reasonable person under
the circunstances confronting Jandre would want to know the
possibility that he had suffered sonme kind of stroke—and that a
non-i nvasive diagnostic technique (a carotid ultrasound) was
available at the hospital to <confirm or elimnate that
possibility. It also is hard to imagine a physician providing
this explanation to a patient and then not reconmmending the

carotid ultrasound procedure.

1209 The infornmed consent statute reads in part: "Any
physician who treats a patient shall inform the patient about
the availability of all alternate, viable nedical nodes of

treat nent and about the benefits and risks of those treatnments."”

Ws. Stat. 8§ 448.30. The statute was interpreted by this court
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in Martin v. Richards, 192 Ws. 2d 156, 176, 531 N W2d 70

(1995), as foll ows:

The applicable statutory standard in inforned
consent cases in Wsconsin which is explicitly stated
in Scaria [v. St. Paul Fire & Marine Ins. Co., 68
Ws. 2d 1, 227 N W2d 647 (1975)] and subsequently
codified in sec. 448.30, Stats., is this: given the
circunstances of the case, what would a reasonable
person in the patient's position want to know i n order
to make an intelligent decision wth respect to the
choi ces of treatnent or diagnosis?

I d. (enphasis added).
1210 The WMartin case repeatedly referred to diagnosis as

wel | as treatnent. That is why this court in Bubb v. Brusky,

2009 W 91, 13, 321 Ws. 2d 1, 768 N W2d 903, concluded that
"Ws. Stat. 8 448.30 requires any physician who treats a patient

to inform the patient about the availability of all alternate,

vi abl e medi cal nodes of treatnment, including diagnosis, as wel
as the benefits and risks of such treatnments.” 1d. (enphasis
added) .

211 In 2001, long before Bubb was decided by this court,
the Wsconsin Civil Jury Instructions Commttee produced an
instruction (Ws JI—€ivil 1023.2, Professional Negligence:

Medi cal : Informed Consent) which read in part:

A doctor has the duty to provide (his) (her)
patient wth information necessary to enable the

patient to mke an informed decision about a
(diagnostic) (treatnment) (procedure) and alternative
choi ces of (diagnostic) (treatnents) (procedures). | f
the doctor fails to perform this duty, (he) (she) is
negl i gent .

To neet this duty to inform (his) (her) patient,
the doctor must provide (his) (her) patient with the
information a reasonable person in the patient's
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position would regard as significant when deciding to
accept or reject (a) (the) nedical (di agnosti c)
(treatnment) ( procedure). In answering this question
you should determ ne what a reasonable person in the
patient's position would want to know in consenting to
or rejecting a nedical (di agnosti c) (treatnent)
(procedure).

The doctor nust inform the patient whether (a)

(the) (di agnosti c) (treatnent) (procedure) IS
ordinarily performed in the circunstances confronting
t he patient, whet her alternate (treatnents)

(procedures) approved by the nedical profession are
avai l abl e, what the outlook is for success or failure
of each alternate (treatnent) (procedure), and the
benefits and risks inherent in each alternate
(treatnment) (procedure).

[If (doctor) offers to you an explanation as to
why (he) (she) did not provide information to
(plaintiff), and if this explanation satisfies you
that a reasonable person in (plaintiff)'s position
woul d not have wanted to know that information, then
(doctor) was not negligent.]

Ws Jl—€ivil 1023.2 clearly includes diagnosis in its
formnul ation.

212 The circuit court faithfully followed this instruction
in the present case. Thereafter, the jury returned a verdict in
favor of the Jandres on the inforned consent claim

DI SCUSSI ON

1213 "Appellate courts in Wsconsin wll sustain a jury

verdict if there is any credible evidence to support it."

Morden v. Cont'l AG 2000 W 51, 1938, 235 Ws. 2d 325, 611

N. W 2d 659. “"[1]f there is any credible evidence, under any
reasonable view, that leads to an inference supporting the
jury's finding, we wll not overturn that finding." | d. W

will "search the record for credible evidence that sustains the

5
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jury's verdict, not for evidence to support a verdict that the
jury could have reached but did not." Id., 139. W wll uphold
the jury's verdict even though the evidence is contradicted and
the contradictory evidence is stronger and nore convincing to us

than the evidence that supports the verdict. ld.; Weiss wv.

United Fire & Cas. Co., 197 Ws. 2d 365, 390, 541 N W2d 753
(1995).

214 In this case, there is anple evidence to support the
verdict. To reverse the decision of the court of appeals would
require us to overrule or wthdraw | anguage from past cases and
change the |aw Such action is not warranted on the facts
pr esent ed.

215 Having determned that this court should affirm the
decision of the court of appeals, | nonethel ess acknow edge that
| share sonme of the concerns articulated by Justice Roggensack
in her dissent and by Judge Ral ph Adam Fine in his concurring
opinion in the court of appeals. Jandre, 330 Ws. 2d 50, 9144-
49 (Fine, J., concurring). These concerns are that the |aw of
i nfornmed consent is being expanded beyond its original scope and
purpose, wth profound consequences for the practice of
medi ci ne.

A

1216 There has been a dramatic evolution in inforned
consent theory in the last half-century. This history is
briefly chronicled in Mrtin, 192 Ws. 2d at 169-76. See al so
Bubb, 321 Ws. 2d 1, 9147-56.
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1217 Initially, "informed consent was based upon the tort
of battery. Wen a patient failed to authorize treatnment or
consented to one form of treatnent and the physician perforned a
substantially different treatnent, the patient had a cause of
action for battery.” Martin, 192 Ws. 2d at 170.

1218 Over time, "the basis for liability in infornmed
consent cases changed to a negligence theory of liability: a
physician's failure to obtain a patient's informed consent is a
breach of a professionally-defined duty to treat a patient with
due care." Id., at 171.

1219 There are several key words and phrases in the above-
guoted sentence: (1) "negligence,” (2) "infornmed consent,” (3)
"professionally-defined duty,” and (4) "treat."

1220 "Negligence” and "professionally-defined duty" are
closely linked in the traditional nedical nmalpractice case. A
physician is required to conform to the accepted standard of
reasonabl e care. The court has stated that a qualified nedical
practitioner, "be he a general practitioner or a specialist,
shoul d be subject to liability in an action for negligence if he
fails to exercise that degree of <care and skill which is
exercised by the average practitioner in the class to which he
bel ongs, acting in the same or simlar circunstances." Shier v.
Freedman, 58 Ws. 2d 269, 283-84, 206 N.W2d 166 (1973).

221 Significantly, expert testinony is alnost always
needed to support a finding of negligence in a nedical

mal practi ce case. Kuehnemann v. Boyd, 193 Ws. 588, 592, 214

N.W 326 (1927), overruled in part on other grounds by Fehrman
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v. Smrl, 20 Ws. 2d 1, 121 N W2d 251 (1963). "Wthout such
testinmony the jury has no standard which enables it to determ ne
whet her the defendant failed to exercise the degree of care and

skill required of him" Id.; Francois v. Mokrohisky, 67

Ws. 2d 196, 197-98, 226 N W2d 470 (1975); Zintek v. Perchik,

163 W's. 2d 439, 455, 471 N.W2d 522 (Ct. App. 1991).

222 The "negligence"” standard in infornmed consent cases in
Wsconsin is very different. The physician's "duty" is not
defined by professionals; it is defined by a jury determnation
of what a reasonable person in the patient's position would want
to know. The role of expert testinobny in this exercise is not
clear.?!

1223 In the landmark case of Canterbury v. Spence, 464 F.2d

772 (D.C. Gr. 1972), which has often been |auded by this court,
the need for expert testinony in infornmed consent was addressed

as foll ows:

The gui di ng consi deration our deci si ons
distill, . . . is that nedical facts are for nedical
experts and other facts are for any w tnesses—expert
or not—~hRaving sufficient know edge and capacity to
testify to them It is evident that many of the
issues typically involved in nondisclosure cases do

YIn this case, the plaintiff's standard of care expert, Dr.
Zun, testified regarding the alternate diagnostic procedures Dr.
Bullis ought to have discussed with Jandre under Wsconsin's
i nformed consent statute. Even under the Canterbury decision
di scussed infra, expert testinony would seem to be required in
cases where an individual was injured because he or she was not
informed of an alternate diagnostic procedure, which would have
di scovered the true illness that was affecting the patient. The
roles of alternate diagnostic procedures to assess a given
condition wuld seem to be nedical facts beyond the
conprehension of lay jurors. Canterbury v. Spence, 464 F.2d 772
(D.C. Gr. 1972).




No. 2008AP1972.dtp

not reside peculiarly within the medical domain. Lay
W t ness t esti nmony can conpetently establish a
physician's failure to disclose particular risk
information, the patient's lack of know edge of the
risk, and the adverse consequences following the
treat nent. Experts are unnecessary to a show ng of
the materiality of a risk to a patient's decision on
treatnent, or to the reasonably, expectable effect of
risk disclosure on the decision. These conspi cuous
exanples of perm ssible uses of nonexpert testinony
illustrate the relative freedom of broad areas of the
| egal problem of risk nondisclosure from the demands
for expert testinony that shackle plaintiffs' other
types of nedical malpractice litigation.

Id. at 792 (enphasis added) (footnotes omtted).

224 The Martin case traces the history of noving away from
a "professionally-defined duty.” The court said: "Courts are
split on how to apply a negligence theory to informed consent
cases . . . differing on what constitutes "sufficient
information' for purposes of disclosure. Many courts only
require disclosure of information that the patient can prove is
customarily disclosed by other nedical professionals.” Martin
192 Ws. 2d at 171 (citation omtted).

225 The court then noted that Canterbury took a different

tack, concluding that a professional standard "was inconsistent
with patients' rights to nake their own health care decisions.”
Id. at 171. "Therefore, a growi ng nunber of courts require
physi cians to disclose what a reasonable person in the patient's
position would want to know. " 1d. at 172.

226 In Scaria, this court adopted "the standard expounded

in Canterbury.” Martin, 192 Ws. 2d at 173. The Scaria court

rejected a trial court's instruction that limted a doctor's

di scl osures to "those disclosures which physicians and surgeons
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of good standing wuld nmake wunder the same or simlar
ci rcunstances, having due regard to the patient's physical,
mental and enotional condition.” Scaria, 68 Ws. 2d at 12
(quotation nmarks omtted). The Scaria court explained its

deci sion as foll ows:

W are not dealing primarily with the professiona
conpetence nor the quality of the services rendered by
a doctor in his diagnosis or treatnent. The right to
be recognized and protected is the right of the
patient to consent or not to consent to a proposed
medical treatnent or procedure. Because of the
patient's |ack of professional know edge, he cannot
make a rational reasonable judgnment unless he has been
reasonably infornmed by the doctor of the inherent and
potential risks. The right of the patient and the
duty of the doctor are standards recognized and
circunscribed by the law and are not entirely
dependent wupon the custons of a profession. . . .

[ T]he duty to disclose or inform cannot be summari l
limted to a professional standard that may be
nonexi stent or inadequate to neet the informational
needs of a patient.

I d. (enphasis added).

227 Scaria was not a unani nous opinion. Justice Robert W
Hansen, joined by Justice Leo B. Hanley, dissented. Justice
Hansen observed that a physician's duty to nmake reasonable
di sclosure is "correctly stated . . . in terns of a duty on the
part of the doctor, not a right or expectation on the part of
the patient.” Scaria, 68 Ws. 2d at 22-23 (R Hansen, J.,

di ssenting). Justice Hansen added:

I f the standards of the profession are adequate as to
the duty of a brain surgeon in diagnosis, treatnent
and surgical pr ocedur es, they ought be equally
adequate as to what ought be disclosed as to nature of
the surgery and collateral risks involved. . . . The
witer has nore confidence in the standards of the
prof essional group involved than in court or jury

10
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deci ding what disclosures need or ought be nmade to a

patient facing the surgeon's scal pel. Chil dren play
at the gane of being a doctor, but judges and juries
ought not.

Id. at 23-24.

1228 Justice Hansen lost this battle, and Wsconsin |aw on
informed consent has proceeded forward on an objective
"reasonabl e person under the sanme or simlar circunstances”
standard ever since.

1229 The court's standard nakes good sense to this witer
in circunstances |like the circunstances in which the standard

was creat ed. For instance, in Canterbury, Dr. Spence, a

neurosurgeon, performed a |amnectony on a 19-year-old boy
wi thout informng either the boy or his nother of the risk of

paral ysis incidental to the surgery. Canterbury, 464 F.2d at

776-77. "[E]ven years later, [the plaintiff] hobbled about on
crutches, a victim of paralysis of the bowels and wurinary
incontinence." 1d. at 776.

1230 In Scaria, the plaintiff became "a paraplegic as a
result of a percutaneous fenoral aortogram a radiological
procedure whereby a dye is injected into the aorta through a
catheter inserted in the groin so that the arteries leading to
t he ki dneys can be visualized by the use of X rays."” Scaria, 68
Ws. 2d at 4. There was "consi derabl e dispute” between surgeon
and patient about what the doctor told the patient about the
"possi bl e conplications" of the procedure. 1d. at 6-7.

231 These two cases are textbook exanples to support the
proposition that "[e]very human being of adult years and sound

mnd has a right to determ ne what shall be done with his own

11
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body." Canterbury, 464 F.2d at 780 (quoting authorities). They

are very different from cases that do not involve any invasion
of the body, either for treatnent or for diagnosis. As the
scope and application of informed consent are extended to new
real ms, we ought to ask whether the reasonable patient standard—
—w thout any defined role for medical experts—s still always
appropri at e.
232 This question is underscored by Ws. Stat. § 448.02,

relating to the Medical Exam ning Board. Subsection (3) of this

statute reads in part:

(3) Investigation; Hearing; Action.

(a) The board shall investigate allegations of
unpr of essi onal conduct and negligence in treatnment by
persons holding a license . . . granted by the board
An al | egati on t hat a physi ci an has vi ol at ed
S. . . . 448.30 . . . is an al | egati on of

unpr of essi onal conduct.

Ws. Stat. 8§ 448.02(3)(a) (enphasis added).

1233 Chapter 375, Laws of 1981, which created Ws. Stat.
8 448.30 (the infornmed consent statute), also anmended § 448.02
to add the inportant sentence: "An allegation that a physician
has violated s. 448.30 is an allegation of unprofessional
conduct . "

1234 Today, then, a physician nust worry not only about his
or her patient's condition but also about tort liability and
prof essi onal discipline, both of which may be grounded on a jury
verdict that is not tied to a professionally defined standard of

care. This necessarily encourages the practice of defensive

12
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medi ci ne. Def ensive nedicine is a physician's natural response
to the fear of strict liability.

1235 Under these circunstances, | believe it is fair to ask
whet her this court's opinions in inforned consent cases serve to
prevent strict liability in fact or perception, or whether they
have the opposite effect at great cost to health care in
W sconsi n.

B

1236 Another of the key ternms in the sentence quoted in
117, supra, is the word "treat."

1237 "Treat” is not a defined term This undefined term
appears six tines in different forns in Ws. Stat. § 448. 30.

1238 The title reads: "Information on alternate nodes of
treatnent.”

1239 The first sentence reads: "Any physician who treats a
patient shall inform the patient about the availability of all

alternate, viable nedical npdes of treatnent and about the

benefits and risks of these treatnments.”" Ws. Stat. § 448. 30.

1240 Subsection (5), one of the exceptions to the general
rule, reads: "Information in energencies where failure to
provide treatnment would be nore harnful to the patient than
treatnent." Ws. Stat. 8§ 448.30(5).

1241 The Bubb court concluded that Ws. Stat. § 448.30
"requires any physician who treats a patient to inform the
patient about the availability of all alternate, viable nedical

nodes of treatment, including diagnosis, as well as the benefits

13



No. 2008AP1972.dtp

and risks of such treatnments.” Bubb, 321 Ws. 2d 1, 178
(enmphasi s added).

242 The phrase "including diagnosis" was based on | anguage
in Martin. Mor eover, the aortogram described in Scaria was an

i nvasi ve diagnhostic procedure that was intended "to determ ne

whether there was a narrowing of the arteries leading to the
ki dneys that m ght be causing the high blood pressure.” Scaria,
68 Ws. 2d at 5.

1243 Especially in an enmergency room it would be difficult
to draw a |line between diagnostic procedures and treatnent, and
it would be illogical to distinguish anong invasive procedures
under the statute—+ncluding many but excluding others on the
sol e basis that they were diagnostic.

1244 President George W Bush recently observed (in a nuch
broader context) that: "You cannot solve a problem until you
di agnose it."? NMbst people who go to an emergency room expect
health care providers to diagnose their problem so that they can

proceed to address it. The phrase "including diagnosis” in Bubb

envi sions "di agnosis" as a formof treatnent.
1245 Nevertheless, the statute appears to distinguish

treatment from diagnosis.® Once diagnosis is determned to cone

2 George W Bush, Decision Points 274 (2010).

% Wsconsin Stat. § 448.30 is derived from 1981 Assenbly
Bill 941 introduced by Rep. Betty Jo Nel sen. The anal ysis of
the bill prepared by the Legislative Reference Bureau reads in
part:

In Scaria v. St. Paul Marine and Fire |nsurance

Co., 68 Ws. 2d 1 (1975), the Wsconsin suprenme court

has stated that a physician has a duty to nake

disclosures to a patient that appear reasonably
14
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within treatnent, we are likely to be confronted with an endl ess
variety of choices and options, sonme of which will entail no
bodi |y invasion whatsoever. Many states appear not to enbrace
di agnosis in their infornmed consent statutes or cases for this
very reason

1246 1 nasnmuch as the court has determned that "treatnent”
i ncludes diagnosis, it becones inperative for policy nakers to
fashion reasonable |limts to that term and to the duty inposed
by statute upon Wsconsin's physicians.

C

1247 The other word in the sentence quoted in 1218, supra,
that deserves exam nation is "consent," which is contained in
t he phrase "inforned consent."”

1248 When it is used as a noun, "consent" has a well-

establ i shed mneani ng. The Anerican Heritage Dictionary of the

Engli sh Language 401 (3d ed. 1992) defines the noun "consent" as

"1. Acceptance or approval of what is planned or done by

anot her; acqui escence. See Synonyns at perm ssion. 2. Agreenent

as to opinion or a course of action.”

necessary under the existing circunstances to enable a
reasonabl e person intelligently to exercise the right
to consent or refuse treatnent. A physician can be
guilty of mlpractice if failure to nmake these
di sclosures is causally related to a patient's injury.
The court stated that a causal relation exists if a
pr udent person would have decided against t he
treatment had the person been inforned of the risks
i nvol ved and alternatives avail abl e.

Drafting file, 1981 A B. 941, Legislative Reference Bureau,
Madi son, Ws.

15
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1249 Neither "consent” nor "informed consent” is part of
Ws. Stat. § 448. 30. However, informed consent to treatnent is
a central policy objective of the relevant cases and statutes.
"The right to be recognized and protected is the right of the
patient to consent or not to consent to a proposed nedical
treatment or procedure.” Scaria, 68 Ws. 2d at 12.

1250 Canterbury expanded this concept when it proclained
the "patient's right of self-determnation on particular

t her apy. " Canterbury, 464 F.2d at 784. Martin, in turn,

translated Canterbury to nmean that "every human being has a

right to nake his or her own nedical decisions.” Martin, 192
Ws. 2d at 172.

251 The <case before us appears to represent an even
greater expansion of a patient's rights: a patient shall be
given sufficient information about the availability of al
alternate, viable nedical nodes of treatnment (or diagnosis) so
that the patient may not only reject a recommended node of
treatment or diagnosis but also select a different one. If this
statenent is correct, the right described goes well beyond any
recogni zed definition of "consent."

252 An amicus brief filed by the Wsconsin Medical
Society, et al., conplains that under the court of appeals’

interpretation of the statute, which this court affirns:

Physicians would effectively be required to tell their

patients "I believe in ny diagnosis but iif ny
di agnosis is wong, here are all the other things you
shoul d consi der." No other area of human interaction

enbraces the proposition that a professional nust give
a |layperson the choice of usurping their professional

16
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j udgment . There is no practical guidance on how to
nmeet this obligation.

1253 Another am cus, Dean Health System Inc., et al.
asserts that Ws. Stat. § 448.30 "does not require—and should
not be expanded to require—that the patient be allowed to
select froman extensive |ist of procedures on demand."

1254 | have already stated that this court's inforned
consent jurisprudence may pronote the practice of defensive
medi ci ne. The abandonnent of the limtations of "consent" has a
corresponding inpact on patients. If a physician does not
practice defensive nedicine, his patient is enpowered to nake
his or her own nedical decisions, selecting nodes of treatnent
or diagnosis pro se, potentially at great cost to the health
care system

1255 These concerns nust be addressed and answered nore
effectively than anything witten in this opinion.

D

1256 The |ead opinion provides a trenchant argunment for
affirmance and for the current direction of Wsconsin law. | am
unable to join the opinion because of the reservations | have
about the direction we are going.

1257 Chapter 375, Laws of 1981, includes a provision
requiring the Medical Examning Board to "adopt rules to
i npl enent s. 448.30." That requirenent is presently enbodied in
Ws. Stat. § 448.40(2)(a).

1258 The Board pronulgated rules in 1983. See Ws. Admn.
Code ch. Med. 18 Alternative Mdes of Treatnment (Dec. 1999).

17
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1259 Nearly three decades have passed since the adoption of
Ws. Stat. § 448.30 and the rules inplementing the statute.
Much has changed in the intervening years. Perhaps the tinme has
come for a thorough review of the rules by a blue ribbon
commttee, including but not limted to nedical professionals
so that physicians are given clear guidance as to their
obl i gati ons under this statute.

1260 A blue ribbon commttee would be better equipped to
westle with the serious policy questions raised here than an
i ndi vi dual justice.

261 For the foregoing reasons, | respectfully concur.

18
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1262 PATI ENCE DRAKE ROGGENSACK, J. (dissenting). | wite
in dissent because the |ead opinion, when conbined with Justice
Prosser's concurrence that affirms the ~court of appeals
decision, holds a physician strictly Iliable for a mssed
di agnosis, contrary to the legislative directive in Ws. Stat.
§ 448.30 and our |ong-standing precedent.? | also wite in
dissent to point out that if the |ead opinion had garnered the
vote of four justices for its reasoning, which it did not, the
court would have inposed strict liability for mssed diagnoses
by expanding a patient's right of informed consent under
§ 448.30 from a right to be inforned about the risks and

benefits of treatnments and procedures that were recomended by

the physician into a right to be inforned about all treatnents

and procedures that were not recommended by the physician, but

whi ch may be relevant to whether the correct diagnosis was made.
Stated otherwise, the lead opinion's attenpted expansion of
8§ 448.30 would require that whenever there is a claim that the
correct diagnosis of a patient's ailnment was not nade, a
physician would be liable for failing to tell a patient about
all potential diagnoses and all potential tests that could have
been enployed to evaluate whether different ailnments were the

source of the patient's synptons. This would be an entirely new

! Justice Ann Walsh Bradley and Justice N. Patrick OCrooks
join Chief Justice Shirley S.  Abrahanson's |ead opinion.
Justice David T. Prosser does not join the |lead opinion, but he
does affirm the court of appeals decision based on a theory
different from that set out in the |ead opinion. Justice
Annette Kingsland Ziegler and Justice Mchael J. Gableman join
Justice Patience Drake Roggensack's dissenting opinion.

1
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concept that the legislature did not codify when it enacted
§ 448. 30. Accordingly, | conclude that § 448.30 is not
inplicated in this nmalpractice action because there was no
failure to inform the patient about the risks and benefits of
the treatnment and procedures that the physician enpl oyed.

1263 | al so conclude that under the circunstances presented
the jury's finding that Dr. Bullis was not negligent in her care
and treatnment of Thomas Jandre is inconsistent with the jury's
finding that Dr. Bullis was negligent in regard to her duty to
obtain informed consent. Accordingly, | would reverse the
decision of the court of appeals, and due to the inconsistency
in the jury's verdicts, | would remand for a new trial on
whether Dr. Bullis was negligent in her care and treatnent of
M. Jandre. Therefore, | respectfully dissent.

. BACKGROUND
1264 On June 13, 2003, M. Jandre drank sone coffee and it

came out his nose. He also began to drool, suffered from
slurred speech and his face drooped on the left side. He felt
di zzy, unsteady and had weakness in both |egs. Hi s co-workers

took himto the St. Joseph's Hospital Wst Bend energency room
M. Jandre related his synptons to Dr. Bullis, who was on duty
as the energency room physician when he arrived. M. Jandre's
co-workers also explained to Dr. Bullis what they had seen. Dr.
Bullis made a differential diagnosis, which is a list of
ailments from which the patient could be suffering in order of

probability. Her differential diagnosis included Bell's palsy,
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stroke, transient ischemc attack (TIA), tunmor, Quillain-Barre
and Multiple Sclerosis.

265 Dr. Bullis pursued various diagnostic procedures to
determine the ailment that was causing M. Jandre's synptons.
She examned M. Jandre's carotid arteries by listening for
bruits, which develop when there is blockage in the carotid
arteries. Bl ockage of the <carotid arteries may cause an
i schemic stroke®? or a TIA  She heard no bruits. She ordered a
CT (conputerized tonography) scan to rule out henorrhagic
stroke. 3 The CT scan was nornal. None of the procedures
recommended by Dr. Bullis caused injury to M. Jandre.

1266 After all the tests were conpleted, Dr. Bullis
determined that M. Jandre was suffering from a mld form of
Bell's palsy. She concluded that he had not experienced a
henmorrhagic stroke, based on the CT scan, and had not
experienced an ischemc stroke or a TIA based on the lack of
bruits in his carotid arteries. Upon reaching her diagnosis of
Bell's palsy, Dr. Bullis infornmed M. Jandre about what he m ght
expect from Bell's palsy. As treatment, she prescribed
medi cations consistent with the diagnosis of Bell's palsy. None
of the nedications prescribed by Dr. Bullis caused injury to M.

Jandr e. She also told himto go to his famly doctor for a

2 |schenmic stroke results from the brain receiving too
littl e oxygen due to poor intracranial circulation.

3 Henorrhagic stroke results when there is an intracranial
bl eed.
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conplete exam wthin a week, or sooner if other synptons
devel oped.

1267 Three days after being treated for Bell's palsy and
sent home from the energency room M. Jandre saw Dr. Steele, a
fam ly medicine physician. He confirnmed Dr. Bullis's Bell's
pal sy di agnosi s. Unfortunately, eight days after M. Jandre's
visit to Dr. Steele, he suffered a significant stroke.

1268 On June 14, 2004, M. and Ms. Jandre filed suit
against Dr. Bullis, alleging that she negligently diagnosed M.
Jandre as having Bell's palsy, when he had initial synptons of a
stroke or a TIA The Jandres also alleged that Dr. Bullis
negligently failed to inform M. Jandre about the possibility of
having a carotid ultrasound to di agnose whether he had a bl ocked
carotid artery that had caused a TI A or stroke.

1269 When the matter went to trial, Dr. Bullis objected to
M. Jandre's infornmed consent claimand to the jury instructions
that described an inforned consent claim The jury found that
Dr. Bullis was not negligent in her diagnosis of M. Jandre's
ailment, but that she was negligent in fulfilling her duty to
obtain infornmed consent. Subsequent to the jury verdict, Dr.
Bullis again objected to the infornmed consent claim requesting

a new trial because the verdict was contrary to Wsconsin's

i nformed consent | aw. Al of her notions and objections in
regard to informed consent were denied. The court of appeals
affirmed the decision of the «circuit court. Jandre .

Physicians Ins. Co. of Ws., 2010 W App 136, 112-3, 330 Ws. 2d

50, 792 N. W 2d 558.
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1270 In affirmng the court of appeals decision, the |ead
opinion attenpts to significantly expand the obligations of
physi ci ans under Ws. Stat. § 448. 30. The | ead opinion opines
that "the circuit court could not determne, as a matter of |aw,
that the physician had no duty to inform the patient of the
possibility that the cause of his synptonms mght be a bl ocked
artery, which posed immnent, l|ife-threatening risks, and of the
avai lability of alternative, non-invasive neans of ruling out or
confirmng the source of his synptoms."* This reasoning would
place a duty on a physician to inform his or her patients about
medi cal treatnents and procedures that the physician is not
recommendi ng solely because such treatnents and procedures nmay
be rel evant to whether the physician's diagnosis was correct.

1. DI SCUSSI ON
A.  Standard of Review
271 Statutory construction and appl i cation pr esent

guestions of law for our independent review. Richards v. Badger

Mut. Ins. Co., 2008 W 52, 114, 309 Ws. 2d 541, 749 N W2d 581.

However, as we conduct our review, we benefit from prior
anal yses of the court of appeals and the circuit court. 1d.
272 This case also requires us to consider the jury's
verdicts on two separate clains based on the sane factual
occurrence. On one of the clains, the jury found that Dr.
Bullis was not negligent and on the other, the jury found she
was negligent. W exanmine the jury verdicts on the two separate

clainms to determ ne whether the jury's findings are inconsistent

4 Lead op., 910.
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as a matter of | aw Westfall v. Kottke, 110 Ws. 2d 86, 94, 328

N. W2d 481 (1983).
B. Infornmed Consent
1273 A physician's duty of infornmed consent is set forth in

Ws. Stat. 8§ 448.30. Section 448. 30 provides:

Information on alternate nodes of treatnent. Any
physician who treats a patient shall inform the
patient about the availability of all alternate,
viable nedical nodes of treatnent and about the
benefits and risks of these treatnents. The

physician's duty to inform the patient wunder this
section does not require disclosure of:

(1) Information beyond what a reasonably well-
qualified physi ci an in a simlar medi cal
cl assification would know.

(2) Detailed technical information that in al
probability a patient woul d not understand.

(3) Risks apparent or known to the patient.

(4) Extrenely renote possibilities that m ght
falsely or detrimentally alarmthe patient.

(5) Information in energencies where failure to
provide treatnent would be nore harnful to the patient
t han treatnment.

(6) Information in cases where the patient is
i ncapabl e of consenti ng.

274 Statutory interpretation always "begins wth the
| anguage of the statute.” Ri chards, 309 Ws. 2d 541, 920
(internal quotation marks and citation omtted). W assune that
the nmeaning of the statute is expressed in the words that the
| egi sl ature chose to use. Id. The context in which statutory

terms are considered is hel pful to our understanding. Id. Wen
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the statutory |anguage is unanbi guous, we apply the plain, clear
meani ng of the statute. 1d.
1275 Accordingly, 1 begin with the plain neaning of the

words that the |egislature chose, and then exam ne Scaria v. St.

Paul Fire & Marine Insurance Co., 68 Ws. 2d 1, 227 N W2d 647

(1975), because all parties agree that Ws. Stat. 8 448.30 is

the codification of our decision in Scaria. See Johnson .

Kokermoor, 199 Ws. 2d 615, 629-30, 545 NWwW2d 495 (1996)
(concluding that 8 448.30 is the codification of Scaria).

1276 The plain |anguage of Ws. Stat. 8 448.30 speaks only
to "nodes of treatnment” and the "benefits and risks of these
treatments.” It requires the physician to provide the patient
with enough information to permt the patient to choose whether
to undergo a recomended treatnent or not, if that choice is
possible for the patient to nake. The entire focus of § 448.30

is on sonething that a physician is recommending to be done to

the patient. htaining a patient's informed consent to

treatment or procedures that the physician is not recomendi ng
as part of his diagnosis and treatnent of the patient is not
within the plain neaning of § 448.30. Further, such an
expansion of the duty of informed consent is not a concept found
in Scaria, upon which the | egislature based § 448. 30.

277 In Scaria, the nedical malpractice action involved two
claims: a claim of negligent care and treatnent and a cl ai m of
failure to obtain informed consent to a procedure that M.
Scaria underwent based upon the recommendation of his physician.

These nedical clainms both arose out of the sanme procedure that
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caused M. Scaria to becone a paraplegic. The procedure he
underwent was a percutaneous fenoral aortogram recommended by
the physician to determne why M. Scaria had elevated blood
pressure. The percutaneous fenoral aortogram involved the
injection of dye into M. Scaria's artery in order to study his
ki dneys. M. Scaria had a severe reaction to the dye, which he
alleged was a risk of the recommended procedure that was not
explained to him Scaria, 68 Ws. 2d at 4. At trial, the jury
was asked to evaluate M. Scaria's informed consent claim under

the foll owi ng paraneters:

a physician and surgeon has a duty to make reasonabl e
disclosure to his patient of all significant facts
under the circunstances of the situation which are
necessary to form the basis of an intelligent and
informed consent by the patient to the proposed
treatnent or operation and the patient nust have given
such consent to the treatnment or operation. Thi s
duty, however, is limted to those disclosures which
physi ci ans and surgeons of good standing would make
under the same or simlar circunstances, having due
regard to the patient's physical, nental and enotional
condi tion.

Id. at 10.

1278 M. Scaria objected to that part of the jury
instruction that |imted the physician's duty to only those
di scl osures that reasonable physicians would nake under simlar
ci rcunst ances. Id. at 10-11. W agreed that M. Scaria was
correct in that the limtation set out by the circuit court was
not appropriate for an informed consent claim W stated "[t]he

right to be recognized and protected is the right of the patient

to consent or not to consent to a proposed nedical treatnment or

procedure.” 1d. at 12 (enphasis added).

8
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1279 However, in Scaria, we also recognized that the
obligation to provide information of the risks of a proposed
medi cal treatnment or procedure was not without limtation. W

expl ai ned:

[a] doctor should not be required to give a detailed
techni cal nedical explanation that in all probability

the patient would not understand. He should not be
required to discuss risks that are apparent or known
to the patient. Nor should he be required to disclose

extrenely renote possibilities that at least in sone
i nstances mght only serve to falsely or detrinentally
alarm the particular patient. Li kew se, a doctor's
duty to inform is further Ilimted in cases of
energency or where the patient is a child, nentally
i nconpetent or a person is enotionally distraught or
suscepti bl e to unreasonabl e fears.

Id. at 12-13 (footnote omtted). We then summarized our hol di ng
as, "the duty of the doctor is to make such disclosures as
appear reasonably necessary under circunstances then existing to
enable a reasonable person under the sanme or simlar
ci rcunst ances confronting the patient at the tine of disclosure

to intelligently exercise his right to consent or to refuse the

treatment or procedure proposed.” |1d. at 13 (enphasis added).

1280 Scaria's requirenent that informed consent be obtained
for any treatnent or procedure that is recomended to be
performed on a patient is supported by an earlier case, Trogun

v. Fruchtman, 58 Ws. 2d 569, 207 N.W2d 297 (1973). In Trogun

we first explained a change in nedical malpractice theory such

t hat :

where the alleged msconduct on the part of the
physician amounts to a failure to disclose the
ram fications of a pending course of treatnent,
t herapy, or surgery . . . we conclude it is preferable
to affirmatively recogni ze a | egal duty, bottoned upon

9
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a negligence theory of liability, in cases wherein it
is alleged the patient-plaintiff was not inforned
adequately of the ramfications of a course of
treat nent.

Id. at 598-600.

1281 Prior to Trogun, the law of nedical malpractice had
been grounded in assault and battery law, and Trogun was an
early decision recognizing that informed consent clains do not
readily fit within that paraneter. Therefore, Scaria, grounded
in the reasoning of Trogun, focused on disclosing to the patient
the risks of a course of treatnment or a procedure, i.e., doing
sonmething to the patient that the physician recomrended be done,
so that the patient could make an informed decision about
whether to consent to the recomended treatnent or procedure.
Not hing in Trogun or Scaria could be read as inposing a duty on
a physician to obtain the patient's consent to a treatnent or
procedure that the physician had not recomended.

1282 W also addressed the duty of informed consent in

Martin v. Richards, 192 Ws. 2d 156, 531 N.W2d 70 (1995), where

we interpreted a claimof failure to obtain inforned consent to
treatnent that was reconmended for a child. In order to be
understood, Martin nust be considered in the circunstances under
which it arose. There, 14-year-old Cheryl Martin "ran into the
back of a truck while riding her bicycle." 1d. at 163. She was
transported to the hospital energency room at approximtely
10:40 p.m 1d.

1283 Dr. Richards was on duty in the energency room that
eveni ng. He examned Ms. Martin when she cane in and also an

hour later. |1d. He had been told that she was injured when she

10
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hit the back of a dunp truck while riding her bicycle and that
she had been unconscious at the scene for an undeterm ned period
of time. 1d. He was also told that she had vomited five or six
times and sone ammesia was observed. 1d. at 163-64. There was
swelling and bruising to the right zygomatic area of her head,
an area where intracranial bleeding may occur iif a cranial
artery is torn. I|d. at 164.

1284 Dr. Richards' differential diagnosis was "concussion
contusion, and the possibility of intracranial bleeding." Id.
at 164 (internal quotation marks omtted). G ven that
di agnosis, Dr. R chards explained to her father that he could
send her hone for M. Martin to watch over or he could admt her
to the hospital for observation. Id. Dr. Richards believed
that Ms. Martin should remain at the hospital for continued
observation, and he convinced her father to accept that
treatment. |d. However, Dr. Richards did not advise M. Martin
that if M. Martin were to incur subsequent intracrania
bl eeding, which was one of the risks Dr. Richards knew was
present, that M. Martin <could not be treated for that
consequence of her head injury because the hospital had no
neur osurgeon. 1d.

1285 Ms. Martin was admtted to the hospital and did incur
a subsequent intracranial bleed, whereupon she was transferred
to the University of Wsconsin Hospital. Unfortunately, the
necessary neurosurgery was not performed until 3:55 a.m and she
suffered severe and permanent injuries. Id. at 165. The

Martins brought a malpractice action alleging that Dr. Richards

11
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was negligent in his treatnment of M. Martin; that the care
provi ded by the nursing staff was negligent in not observing Ms.
Martin nore closely; and that Dr. Richards did not inform M.
Martin's father about the risks of his reconmmended treatnent
that she remain at the hospital when the hospital had no
neurosurgeon to treat the known risk of an intracranial bleed.
1d. at 165-66.

1286 The jury determined that Dr. Ri chards was not
negligent in either his diagnosis or treatnment of M. Martin.
Id. at 166. The jury did conclude that the nurses were
negligent in failing to nonitor M. Martin's condition nore
closely, but that their negligence was not a cause of M.
Martin's injury. Id. The jury also found that Dr. Richards
negligently failed to inform M. Mrtin of alternate forns of
treatment for the head injury M. Mrtin had sustained. Id.
The alternate treatnment would have involved noving Ms. Martin to
a hospital that had a neurosurgeon to operate if intracranial
bl eedi ng occurr ed. See id. The circuit court dismssed the
informed consent claim notwithstanding the verdict, and the
court of appeals reversed. |1d.

1287 When we reviewed the claim brought by Ms. Martin under
Ws. Stat. § 448.30, we concluded "that statute's operative
| anguage [was]: "Any physician who treats a patient shal
inform the patient about the availability of all alternate,
viable nedical nodes of treatnent and about the benefits and

risks of these treatnents.'"” 1d. at 169. W explained that the

12



No. 2008AP1972. pdr

difficulty in interpreting the statute was determning "what is
considered an alternate, viable node of treatnment."” I1d.

1288 W determ ned the scope of the statute by exam ning
the devel opnent of the doctrine of informed consent and the
codification of infornmed consent set out in Ws. Stat. 8§ 448. 30.
Id. W opined that "[c]onsent to treatnent is [neaningful] only
if it is given by persons inforned or know edgeabl e about the
vari ous choices available and the risks attendant upon each.”
ld. at 169-70. W reasoned that in Scaria, upon which § 448.30
is based, the plaintiff's injuries resulted from conplications
associated with an aortogram a diagnostic procedure. Id. at
175. In so doing, we explained that when a physician reconmends
a treatnent, "[t]he distinction between diagnostic and nedica
treatments is not in and of itself significant to an anal ysis of

infornmed consent.” 1d. W continued to opine that:

as part of the physician's duty to obtain a patient's
informed consent to any nedical procedure enployed by
the physician in dealing with the patient, there is a
duty inmposed on the physician to disclose to the
patient the existence of any nethods of diagnosis or
treatnment that would serve as feasible alternatives to
the method initially selected by the physician to
di agnose or treat the patient's illness or injury.

Id. at 175-76 (enphasis added) (citation omtted). We further
explained that, "[a] physician who proposes to treat a patient
or [to] attenpt to diagnose a nedical problem nust make such
disclosures as wll enable a reasonable person under the
ci rcunstances confronting the patient to exercise the patient's
right to consent to, or to refuse the procedure proposed or to

request an alternative treatnent or nethod of diagnosis.” | d.

13
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at 176. Contrary to the lead opinion®, nothing in Mrtin
suggested that a physician was required to disclose information
to enable a patient to consent to a treatnment or procedure that
was not reconmended by his physician. To do so would be
tantamount to requiring the physician to obtain the patient's
informed consent not to institute a treatnment or procedure that
the physician has decided is not appropriate given the
physi ci an' s di agnosi s.

1289 In Martin, the recommended treatnment for M. Martin's
head trauma was to remain at Fort Atkinson Hospital for carefu
observati on. However, the risk of that treatnent, i.e., a
significant delay in surgery if it became necessary due to an
intracranial bleed, was not explained. Id. at 179. Ve

concluded that it was "not the diagnosis[] that drives the duty
to informin this case,” but the consequences associated with a
concussi on, which included a "delayed intracranial bleed." I1d.
at 180-81.

1290 When we anal yze the breadth of Ws. Stat. 8§ 448.30 as
construed in Martin, it is inmportant to recognize that what was
being determned in Martin was whether information existed that
shoul d have been provided about the risk of the reconmended

treatnment, i.e., information about the risk of remaining in a

hospital that had no neurosurgeon to operate on Ms. Martin if an
i ntracrani al bl eed occurred. That our discussion in Mrtin was
driven by the recommended treatnent is shown by the special

verdi ct:

° Lead op., e.g., 718, 10, 17, 27, 38, 81, 95.

14



No. 2008AP1972. pdr

Question 3 . . .: Wuld a reasonable person in Robert
Martin's position have agreed to the alternate forns
of care and treatnment had he been informed of their
avai lability? (Yes or No).

1d. at 184,

1291 In Martin, we did not decide that information about
alternate diagnoses of the injury suffered by M. Mrtin was
required by Ws. Stat. § 448. 30. But rather, in affirmng the

jury's verdict, we said:

[Dr. Richards] knew that M. Martin's condition was
nmore serious than a sinple concussion. He knew t hat
associated with this concussion was the possibility of
a delayed intracranial bleed. It was this condition
(the excessi ve vom ting, t he ammesi a, t he
unconsci ousness of an undeternmined tinme, the injury to
the head), not the diagnosis, that drives the duty to
informin this case.”

Id. at 180-81 (enphasis added).

1292 Bubb v. Brusky, 2009 W 91, 321 Ws. 2d 1, 768 N w2d

903, is our nost recent interpretation of infornmed consent under
Ws. Stat. § 448.30. As with Martin, it nust be understood in
light of the circunmstances in which it arose. Bubb arose out of
Ri chard Bubb's initially having trouble ingesting his food and
then falling out of his chair. Id., 5. He was transported to
the hospital enmergency room where he was seen by Dr. Brusky.
Id., 195- 6. Dr. Brusky ordered a CT scan, an EKG
(el ectrocardi ogram) and blood tests to evaluate M. Bubb. 1d.,
6. M. Bubb began to feel better and the results of the tests
caused Dr. Brusky to conclude that M. Bubb had suffered a TIA
(transient ischemc attack), which manifested itself as stroke-

i ke synptons. Id., 97. Dr. Brusky discharged M. Bubb wth

instructions to follow up with a neurologist, Dr. Gu. Id., 18-

15
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9. Two days later, M. Bubb suffered a significant stroke.

1293 In his lawsuit, M. Bubb did not question the
correctness of Dr. Brusky's TIA diagnosis. Rat her, he
guestioned the conpleteness of the information given to him
about viable treatnents for his TIA  See id., §70. W agreed
with M. Bubb's contention that the question presented was
whet her he made an informed decision when he consented to Dr.
Brusky's suggested node of treatnment. The recommended treat nent
for M. Bubb's TIA was discharge from the hospital wth
instructions for followup care. The issue of infornmed consent
arose because M. Bubb was not told of alternative treatnent,
which was admssion to the hospital for further diagnostic
testing, and the benefits and risks of both treatnents. Id.
171.

1294 W concluded that there was credible evidence in the
record from which a reasonable jury could conclude that Dr.
Brusky did not obtain inforned consent to the treatnment he
recommended, and therefore, the <circuit court should have
submtted M. Bubb's informed consent claimto the jury. Id.,
73. Contrary to the holding of the |ead opinion® our decision

in Bubb has nothing to do with a physician's obligation to

obtain informed consent to procedures that the physician has not
recoomended and that are not consistent with the physician's

di agnosi s.

® Lead op., 121.
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1295 I ndeed, Ws. Stat. 8 448.30, Scaria, Murtin and Bubb

are consistent in what they require. Each requires the
physician to obtain the patient's informed consent to a
treatment or procedure that is being recomended to be done to
the patient based on either the physician's diagnosis of the
patient's ailnent or in an attenpt to diagnose the patient's
ai | ment . Informed consent to the proposed treatnment or
procedure is obtained when the patient is told of the benefits
and the risks of following the physician's advice. Scaria, 68
Ws. 2d at 13; Martin, 192 Ws. 2d at 169-70; Bubb, 321 Ws. 2d
1, 973.

1296 Hoven v. Kelble, 79 Ws. 2d 444, 256 N W2d 379

(1977), also is an inportant nedical malpractice case. Hoven

involved a claim for injuries sustained as a result of a lung
biopsy. |1d. at 446. During the lung biopsy, M. Hoven suffered
a cardiac arrest, resulting in injury to his nervous system and
brain tissue that caused extensive nedical expenses, pain,
suffering and disability. Id.

1297 M. Hoven alleged ten separately stated causes of
action, three of which were predicated on the theory of strict
liability for allegedly defective nedical services rendered by
each of the defendants. Qur discussion of strict liability in
Hoven begins by explaining that "[o]Jur court has held nmenbers of
the nedical profession to a standard of reasonable care under
the circunstances.” Id. at 456. W stated that the proper

standard is reasonable care under the circunmstances because

"*[a] physician is not an insurer of the results of his

17
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di agnosis or procedures.'" Id. (internal quotation marks and
citation omtted).

1298 W also explained that nedicine is not an exact
science and the very best physicians using a reasonabl e degree
of care and skill could not be expected never to err in regard
to a diagnosis or the performance of a procedure. Id. We
concl uded our discussion in Hoven by establishing that under the
law, "[medical sciences are not exact. A patient cannot
consider a doctor's treatnment to be defective sinply because it
does not cure his ailnment. . . . To hold nedical professionals
strictly liable under these circunstances would not pronote any
soci al benefit.” 1d. at 465. The rule of |law set out in Hoven
that a physician's duty is not based on strict liability, but
rather on negligence, would be overruled sub silentio by the
| ead opinion if four justices had joined it. This is so because
the lead opinion attenpts to expand a physician's duty to
explain procedures that the physician did not recomend, but
which may be relevant to whether the physician's diagnosis was
correctly nade.

1299 In the case at hand, Dr. Bullis did not contravene her
duty to obtain inforned consent from M. Jandre, as a matter of
law. The treatnment she reconmmended for M. Jandre, which was to
see his private physician within a week, or sooner if his
synptonms recurred, was consistent with her diagnosis of Bell's
pal sy. If her diagnosis had been correct, there were no

undi scl osed risks of the recommended treatnent.

18
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1300 The |ead opinion attenpts to hold Dr. Bullis strictly
liable for a mssed diagnosis by requiring that she obtain M.
Jandre's informed consent to forgo a carotid ultrasound, whose
only relevance was to show that Dr. Bullis' diagnosis of Bell's
pal sy was not correct. That the |ead opinion attenpts to inpose
strict liability for a mssed diagnosis becones apparent when
one exam nes what woul d have happened if the diagnosis of Bell's
pal sy had been correct. |If that were the circunstance, the |ead
opi nion would not conclude that Dr. Bullis violated Ws. Stat
§ 448.30 for failing to tell M. Jandre that a carotid
ul trasound could have been done to assist in ruling out a TIA or
stroke.

1301 The reasoning of the lead opinion is a significant
change in the law, and it is not supported either by Ws. Stat.
8§ 448.30 or Scaria, upon which § 448.30 is based. St at ed
otherwi se, 8 448.30 is based on informng patients of the risks

and benefits of procedures that the physician recomends be done

to the patient. Scaria, 68 Ws. 2d at 12 (concluding that

“"[t]he right to be recognized and protected is the right of the
patient to consent or not to consent to a proposed nedical
treatment or procedure"). In sharp contrast, the |ead opinion
is based on requiring the physician to obtain informed consent

to forgo procedures that the physician has not recomended be

done to the patient, procedures that are not consistent with the

di agnosis the physician nade. The potential scope of the
reasoni ng underlying the lead opinion is breathtaking because a

claimfor the violation of the duty of infornmed consent would be
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limted only by an expert's theory on what mght have been
di agnosed.

1302 The lead opinion's attenpted expansion of the law to
require information about procedures that my show that the
physician's diagnosis was not correct is not supported by any
ot her Wsconsin case. This is so because the doctrine of
informed consent arises from the "notion that an adult has a
right to determne what shall be done with his own body."

Schrei ber v. Physicians Ins. Co. of Ws., 223 Ws. 2d 417, 426

588 N.W2d 26 (1999) (internal quotation marks and citation
omtted). If a physician has not reconmmended a treatnent or
that a procedure be done, there is no invasion of the patient's
right to bodily integrity that the physician reconmended.

303 | agree that a patient has the right to say what wll
be done with his or her body, and he or she cannot neke an
informed decision about that right unless the "benefits and
ri sks" of the recommended procedures or treatnents are expl ai ned
to the patient. However, there is no Wsconsin case that
requires a physician to explain procedures to the patient that

the physician is not recomending be done. See Trogun, 58

Ws. 2d at 599 (explaining that "a failure to disclose the
ram fications of a pending course of treatnment, therapy, or
surgery” was the issue in an informed consent clain); Martin,
192 Ws. 2d at 176 (concluding that "[a] physician who proposes
to treat a patient or [to] attenpt to diagnose a nedi cal problem
must make such disclosures as will enable a reasonable person

under the circunmstances confronting the patient to exercise the
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patient's right to consent to, or to refuse the procedure
proposed”); Johnson, 199 Ws. 2d at 630 (concluding that the
"concept of infornmed consent is based on the tenet that in order
to make a rational and inforned decision about undertaking a
particular treatment or undergoing a particular surgical
procedure, a patient has the right to know about significant
potential risks involved in the proposed treatnent or surgery");

Hannemann v. Boyson, 2005 W 94, 944, 282 Ws. 2d 664, 698

N. W2d 714 (explaining that nedical professionals "are obligated
to disclose and discuss the material risks of any given
procedure or treatnment wth their patients so that their
patients may nake informed decisions as to whether they want to
consent to bodily intrusions and proceed with the reconmended
procedure or treatnment"); Bubb, 321 Ws. 2d 1, 973 (concluding
that "Dr. Brusky's failure to adequately inform the Bubbs of the
alternative node of treatnment available was a cause of Richard's
injuries that resulted fromhis stroke").

1304 The | ead opinion requires nore than information about
physi ci an-recomrended treatnent or procedures and their benefits
and risks. The lead opinion attenpts to change the duty to
obtain infornmed consent for a physician-reconmended treatnent or
procedure into a duty to obtain informed consent for a procedure
that the physician has not recommended, solely because the
procedure may show that the physician's diagnosis was not
correct. The lead opinion attenpts to expand Ws. Stat.
§ 448.30 to require the physician to inform the patient about

the risks and benefits of a procedure, here a carotid
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ultrasound, that the physician did not recommend in regard to
treating or diagnosing the ailnment that the physician concl uded
the patient had. Rat her, a carotid ultrasound has relevance
only to determ ning whether the diagnosis of Bell's palsy was
correctly nmade. Therefore, the lead opinion's holding, if it
were adopted by four nenbers of this court, would inpose strict
liability on the physician for his or her diagnosis, contrary to

our holding in Hoven. Hoven, 79 Ws. 2d at 456.

1305 The lead opinion attenpts to <clothe itself in
precedent, as it takes statements from past cases and | uxtaposes
them with holdings that the statenments and the cases cited do
not support. For exanple, the |ead opinion says, "Wsconsin |aw
‘requires that a physician disclose information necessary for a
reasonabl e person to nake an intelligent decision with respect
to the choices of treatment or diagnosis.'"’ Al though the words

are accurately quoted from Kuklinski v. Rodriguez, 203 Ws. 2d

324, 329, 552 N.W2d 869 (Ct. App. 1996), Kuklinski did not
require a physician to informa patient of the availability of a
CT scan at a tinme when the physician did not believe a CT scan
was warranted. To the contrary, Kuklinski holds that there was
no reason to informthe patient of the availability of a CI scan
when the patient canme into the energency room because the
physician's initial diagnosis of M. Kuklinski was that he had a

"mnor head injury.” Id. at 333. That the physician |ater

" Lead op., T8, quoting Kuklinski v. Rodriguez, 203 Ws. 2d
324, 329, 552 NW2d 869 (Ct. App. 1996) (quoting Martin v.
Richards, 192 Ws. 2d 156, 175, 531 N.W2d 70 (1995)); see also
Bubb v. Brusky, 2009 W 91, 62, 321 Ws. 2d 1, 768 N . W2d 903.
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ordered a CT scan was due to a change in his diagnosis based on
the patient's change in condition. Id. at 332-33. Nei t her
Kukl i nski nor any other case supports a claim that Dr. Bullis
violated her duty to obtain M. Jandre's infornmed consent when
she did not explain to him that a carotid ultrasound may show
that her diagnosis of Bell's palsy was not correct.
C. Inconsistent Verdicts

1306 The jury found that Dr. Bullis was not negligent in
her diagnosis of Bell's palsy even though she had not done a
carotid ultrasound to rule out the diagnoses of TIA or stroke
caused by bl ockage of the carotid arteries. The jury also found
that Dr. Bullis was negligent in performng her duty of
obtaining infornmed consent because she did not tell M. Jandre
that a carotid ultrasound could have determ ned whether he had
suffered a TIA or small stroke rather than Bell's pal sy.

1307 Jury verdicts are inconsistent when the facts that
must have been found by the jury in regard to one verdict are
repugnant to the facts that nust have been found by the jury in

order to return the second verdict. See Westfall, 110 Ws. 2d

at 92-95. A verdict that is inconsistent, "if not tinmely
remedi ed by reconsideration by the jury, must result in a new

trial." 1d. at 98.8

8 The tripartite rule relative to inconsistent verdicts of
Statz v. Pohl, 266 Ws. 23, 28-29, 62 N W2d 556 (1954), has

been abrogated as well as the court's "expressions of the
approval of such rationalization for preserving and reconciling
such inconsistent verdicts.” Westfall v. Kottke, 110 Ws. 2d

86, 100, 328 N.W2d 481 (1983).
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308 In his action for negligent care and treatnent, M.
Jandre argued that Dr. Bullis negligently diagnosed Bell's pal sy
because she had not ordered a carotid ultrasound to rule out the
possibility that blocked carotid arteries were causing M.
Jandre's synptons. In regard to the claim of informed consent,
M. Jandre argued that he should have been told that a carotid
ultrasound was an avail abl e diagnhostic tool to determ ne whet her
bl ocked carotid arties were causing his synptons, rather than
Bel | ' s pal sy.

1309 The jury instructions on informed consent also focused
on the possibility that there was a nore accurate diagnostic
procedure than that used by Dr. Bullis to diagnose M. Jandre's
ai |l ment. To focus on M. Jandre's claim that he should have
been told about a <carotid wultrasound, the «circuit court

instructed the jury as foll ows:

A doctor has the duty to provide her patient with
i nformati on necessary to enable the patient to make an
informed decision about a diagnostic procedure and
alternative choices of diagnostic procedures. If the
doctor fails to performthis duty, she is negligent.

To neet this duty to inform her patient, a doctor
must provide her patient wth the information a
reasonable person in the patient's position would
regard as significant when deciding to accept or
reject a diagnostic procedure. In answering this
question, you should determne what a reasonable
person in the patient's position would want to know in
consenting to or rejecting a diagnostic procedure.

The doctor nust inform the patient whether a
di agnostic procedure is ordinarily perfornmed in the
ci rcunst ances confronting t he pati ent, whet her
alternate pr ocedur es approved by t he medi cal
profession are available, what the outlook is for
success or failure of each alternate procedure, and
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the benefits and risks inherent in each alternate
pr ocedure.

9310 The wunderlined I|anguage in the above-quoted jury
instructions, under the facts of this case, is not consistent
with the law of infornmed consent. Even though the jury
instruction may have been proper for the informed consent claim
under other circunstances, given the facts of this case, it
pronoted the inconsistent verdicts the jury rendered. This is
SO0 because the jury instruction required Dr. Bullis to obtain
M. Jandre's consent to forgo a diagnostic procedure that she
had not recomended be done, which procedure the jury also found
was not required to neet Dr. Bullis' requisite standard of care.

1311 M. Jandre suffered no injury from any alternate
di agnostic procedure that Dr. Bullis recomended and enployed
yet liability for injury suffered from a recommended and
enpl oyed procedure is the essence of an informed consent claim
Stated otherwise, informed consent requires that a physician
give sufficient information to a patient so that the patient can
make an inforned decision about whether to permt a recommended
procedure be done to him or her. The right to give or refuse
consent is grounded in a patient's right to control what wll be
done to his or her body. Scaria, 68 Ws. 2d at 12; Martin, 192
Ws. 2d at 169-70; Johnson, 199 Ws. 2d at 630; Schreiber, 223
Ws. 2d at 426; Hannemann, 282 Ws. 2d 664, 9144; Bubb, 321
Ws. 2d 1, 9169.

1312 Alternate diagnostic procedures becone an issue on
which to ground an infornmed consent claim when a physician

recommends and enploys a procedure and the patient suffers an
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injury that the physician did not disclose to the patient before
t he procedure was perforned. Hannemann, 282 Ws. 2d 664, {143-
44. However, no violation of Ws. Stat. § 448.30 or the common
| aw consistent with 8 448.30 arises when a physician declines to
enploy an alternate diagnostic procedure, sinply because that
alternate diagnostic procedure may have been a nore accurate
di agnostic tool than the one chosen by the physician.

1313 One of the central issues at trial was whether Dr.
Bullis's diagnosis of Bell's palsy was negligently nade because
she listened for bruits in M. Jandre's carotid arteries rather
than doing a <carotid wultrasound to wevaluate his «carotid
arteries. The jury found that Dr. Bullis's decision not to
enploy carotid ultrasound during her diagnosis of M. Jandre's
ai l ment was not negligent. However, in order to sustain the
informed consent verdict, the jury nust have found that Dr.
Bullis had an obligation to tell M. Jandre that she could have
used a carotid ultrasound in her diagnosis of his ailnment even
t hough she chose not to do so. The jury instruction directs the
jury to that conclusion when it instructs that "[a] doctor has
the duty to provide her patient with information necessary to
enable the patient to nmake an inforned decision about a
di agnostic procedure and alternate choices of diagnostic
pr ocedur es. If the doctor fails to perform this duty, she is
negligent."

1314 The jury verdict places clains of informed consent in
direct conflict with clains of negligent care and treatnent when

no injury results from the procedure enployed. This is so
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because so long as the diagnostic procedures that were enployed
for the patient were "reasonable given the state of nedical
know edge at that time," no negligent care can be found,® yet
failing to advise about the use of other procedures that are not
being recommended is a failure in the duty of inforned consent,
according to the jury verdict, given the facts of this case.

1315 The verdicts rest on inconsistent factual foundations,
in that the claim of negligent care and treatnment and the claim
of inforned consent turn on the use of a carotid ultrasound.
The jury found that Dr. Bullis was not negligent when she did
not enploy carotid ultrasound in her diagnosis, but that she was
negligent in failing to obtain M. Jandre's consent not to
enploy a carotid ultrasound in her diagnosis. Ther ef ore, under
the facts of this case, the jury's verdicts required the jury to
find inconsistent facts.

1316 There is no claim under law for failing to inform a
patient of procedures that were not recommended, when the
procedures enployed do not cause injury. Accordingly, the claim
of informed consent should be dism ssed. In addition, because
the verdicts for M. Jandre's two clains are inconsistent,
pursuant to our directive in Westfall, | would order a new tria
on the claimof negligent care and treatnment.

I11. CONCLUSI ON

® The standard jury instruction enployed here stated in

rel evant part, "If you find fromthe evidence that nore than one
method of . . . diagnosing Thonmas Jandre's condition was
recogni zed as reasonable given the state of nedical know edge at
that tinme, then Dr. Therese Bullis was at liberty to select any

of the recognized net hods. "
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1317 The | ead opinion, when conbined with Justice Prosser's
concurrence that affirns the court of appeals decision, holds
one physician strictly liable for a mssed diagnosis, contrary
to the legislative directive in Ws. Stat. 8 448.30 and our
| ong- st andi ng precedent. | also wite in dissent to point out
that if the |lead opinion had garnered the vote of four justices
for its reasoning, which it did not, the court would have
i mposed strict liability for mssed diagnoses by expanding a
patient's right of informed consent under 8 448.30 from a right
to be inforned about the risks and benefits of treatnments and

procedures that were recommended by the physician into a right

to be inforned about all treatnments and procedures that were not

recoomended by the physician, but which may be relevant to

whet her the correct diagnosis was mnade. Stated otherw se, the
lead opinion's attenpted expansion of § 448.30 would require
that whenever there is a claim that the correct diagnosis of a
patient's ailnment was not made, a physician would be liable for
failing to tell a patient about all potential diagnoses and al

potential tests that could have been enployed to evaluate
whether different ailnents were the source of the patient's
synpt ons. This would be an entirely new concept that the
| egislature did not codify when it enacted 8§ 448. 30.
Accordingly, | conclude that 8 448.30 is not inplicated in this
mal practice action because there was no failure to inform the
patient about the risks and benefits of the treatnment and

procedures that the physician enpl oyed.
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1318 | al so conclude that under the circunstances presented
the jury's finding that Dr. Bullis was not negligent in her care
and treatnment of M. Jandre is inconsistent with the jury's
finding that Dr. Bullis was negligent in regard to her duty to
obtain informed consent. Accordingly, | would reverse the
decision of the court of appeals, and due to the inconsistency
in the jury's verdicts, | would remand for a new trial on
whether Dr. Bullis was negligent in her care and treatnent of
M. Jandre. Therefore, | respectfully dissent.

1319 I am authorized to state that Justices ANNETTE
KI NGSLAND ZI EGLER and M CHAEL J. GABLEMAN join in this dissent.
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