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Pl ai nti f f - Respondent, FI LED

Ve JUN 29, 2011

Charl es Lanar,
A. John Voel ker

L Acting Cerk of Supreme
Def endant - Appel | ant - Petiti oner. Cour t

REVI EW of a decision of the Court of Appeals. Affirned.

M1 M CHAEL J. GABLEMAN, J. This is a review of a

publ i shed decision of the court of appeals, State v. Lamar, 321

Ws. 2d 334, 773 N W2d 446. The court of appeals affirnmed a
decision and order of the M| waukee County Circuit Court, Care
L. Fiorenza, Judge, denying Charles Lamar's (Lamar) post-

conviction notion for additional sentence credit.?

! The Honorable Jeffrey A. Conen presided over Lanmar's
original sentencing proceedi ngs. After Lamar's post-conviction
nmotion to withdraw his guilty plea to aggravated battery as a
habi tual offender, the nmatter was transferred to the Honorable
Clare L. Fiorenza, who sentenced Lamar the second tine and
i ssued the post-conviction decision and order.
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12 Lamar originally pleaded guilty and was sentenced for
aggravated battery and m sdeneanor bail junping, both as a
habi t ual of f ender, for severely beating his girlfriend.
Approxi mately one year later, Lamar filed a notion to wthdraw
his guilty plea on the aggravated battery as a habitual offender
char ge. The <circuit court granted Lamar's notion and the
sentence was vacated. Lamar subsequently pleaded guilty to
aggravated battery and a second m sdeneanor bail junping charge.

13 Lamar contends that, pursuant to Ws. Stat. 8§ 973.04
(2007-08)%, he is entitled to sentence credit for the period
between the date he began serving his original aggravated
battery as a habitual offender sentence and the date he
conpleted the initial confinement portion of his m sdeneanor
bail junping as a habitual offender sentence. Lamar further
argues that the post-conviction decision and order of the
circuit court denying him additional sentence credit violates
hi s due process rights agai nst doubl e jeopardy.

14 W reject Lamar's interpretation of Ws. St at .

§ 973.04 and conclude that, under State . Boet t cher, 144

Ws. 2d 86, 423 N W2d 533 (1988), Lamar is not entitled to
additional sentence credit. W hold that an offender is not
entitled to additional sentence credit pursuant to 8 973.04 when
(1) the vacated sentence was originally inposed concurrent to a

separate sentence, (2) the separate sentence is not vacated, (3)

2 All subsequent references to the Wsconsin Statutes are to
t he 2007-08 version unless ot herw se indicat ed.
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the vacated sentence is reinposed consecutively to the non-
vacated sentence, and (4) the tinme that the defendant requested
was served in satisfaction of the sentence that was not vacat ed.
Additionally, we conclude that Lamar is not entitled to
additional sentence credit by virtue of the constitutional
protection agai nst doubl e jeopardy.
l. BACKGROUND AND PROCEDURAL HI STORY
15 On March 23, 2006, Lamar was arrested and held in

custody for severely beating his live-in girlfriend, Patricia

M Cee. Ms. MCGee suffered two skull fractures and two facial
fractures as a result of the beating. Lamar was charged as
follows: Count |, aggravated battery as a habitual offender, in

violation of Ws. Stat. 8§ 940.19(5) (2005-06); Count 11
m sdeneanor bail junping as a habitual offender, in violation of
Ws. Stat. § 946.49(1)(a) (2005-06); and Count 111, m sdeneanor
bail junping as a habitual offender, also in violation of Ws.
Stat. 8§ 946.49(1)(a) (2005-06).

16 In August 2006, Lamar and the State entered into a
pl ea agreenent. Pursuant to the plea agreenent, Lamar pleaded
guilty to Count |, aggravated battery as a habitual offender,
and Count 11, msdenmeanor bail junping as a habitual offender
Al so pursuant to the plea agreenent, Count I11, m sdeneanor bai
junping as a habitual offender, was di sm ssed.

M7 On Septenber 15, 2006, the circuit court sentenced
Lamar to a term of inprisonnment of seventeen years on Count |,
aggravated battery as a habitual offender, consisting of twelve
years of initial confinement followed by five years of extended

3
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supervision. Lamar was al so sentenced to a term of inprisonnment
of two years on Count Il, m sdeneanor bail junping as a habitual
of fender, consisting of one year of initial confinenent followed
by one year of extended supervision. These two sentences were
to be served concurrently to each other. The circuit court
granted Lamar 177 days of sentence credit on both counts for
time he spent in custody in connection with these charges from
March 23, 2006 (the date of his arrest) to Septenber 15, 2006
(the date of Lamar's sentencing for Count |, aggravated battery
as a habitual offender, and Count |1, m sdeneanor bail | unping
as a habitual offender).

18 On March 23, 2007, Lamar conpleted the initial
confinement portion of his sentence on Count |1, m sdeneanor
bail junmping as a habitual offender, and remained in custody on
Count 1, aggravated battery as a habitual offender.

19 On August 29, 2007, the trial court granted Lamar's
motion to wthdraw his guilty plea on Count |, aggravated
battery as a habitual offender. Lamar’s notion clainmed he did
not wunderstand the penalties for aggravated battery as a
habi tual of fender when he pled guilty to the charge. During the
plea hearing, the circuit court had erroneously informed Lamar
that the maxinmum penalty for aggravated battery as a habitual
of fender was nineteen years, when in fact the maxi num penalty
was twenty-one years.

110 After Lamar wthdrew his gquilty plea to Count I,
aggravated battery as a habitual offender, the State was no
| onger bound by the plea agreenent. Consequently, the circuit

4
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court reinstated Count 111, the second count of m sdeneanor bai
junping as a habitual offender.

111 Several nonths |later, Lamar and the State entered into
anot her plea agreenent.® Pursuant to this second plea agreenent,
Lamar pled guilty to aggravated battery (Amended Count 1) and
m sdenmeanor bail junping (Amended Count [111). Unlike Lamar's
initial plea agreenent, neither guilty plea under the second
pl ea agreenent included the habitual offender penalty enhancer
Further, wunder the terns of the second plea agreenent, Judge
Conen recused hinself from sentencing and the mtter was
transferred by judicial assignnment to a different circuit court
j udge, Judge Fiorenza, for sentencing.

12 On January 3, 2008, Judge Fiorenza sentenced Lanmar on
Amended Count |, aggravated battery, and Anended Count 111,
m sdenmeanor bail | unping. Judge Fiorenza sentenced Lamar to a
term of inprisonnent of fifteen years on Anmended Count |
aggravated  battery, consisting of ten years of initial

confinenent followed by five years of extended supervision.

Lamar was al so sentenced on Anmended Count 111, m sdeneanor bai
junping, to nine nonths confinenent. The sentences for Anended
Count |, aggravated battery, and Anended Count 111, m sdenmeanor

bail junmping, were to be served concurrently to each other, but

consecutively to any other sentence. This neant that the
3 The sentence inposed for Count Il, misdeneanor bai

junping as a habitual offender, was unaffected by Lanar's

wi thdrawal of his guilty plea on Count | and the second plea

agreenent entered into with the State.
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sentences for Amended Count |, aggravated battery, and Anended
Count I1l, msdeneanor bail junping, were to be served
t oget her, consecutively to the sentence for Count I,

m sdemeanor bail junping as a habitual offender.? Judge Fiorenza
granted Lamar 306 days of sentence credit. This sentence credit
reflected the days spent in confinenent between the tine his
initial confinenent portion of his sentence for Count |1,
m sdeneanor bail junping as a habitual offender, ended on March
23, 2007, and before his January 3, 2008 sentences were inposed
for Amended Count |, aggravated battery, and Anended Count 11|

m sdeneanor bail junping.?®

* The length of Lamar's original sentence was for a term of

i mpri sonment of seventeen years, consisting of twelve years of
initial confinenent followed by five years extended supervi sion.

Because Count | and Count Il were to be served concurrently,
Count | was his controlling sentence. The length of Lamar's
consecutive sentences for Amended Count | and Anended Count |1

is also for a term of inprisonnent of seventeen years,
consisting of eleven years of initial confinenent (one year on
Count Il and ten years on Anmended Count 1), followed by six
years of extended supervision (one year on Count Il and five
years on Amended Count 1). Therefore, it is fair to observe that
the duration of the sentences inposed by the second sentencing
court resulted in the same duration as the sentences initially
i nposed by the original sentencing court.

> Wiile Lamar was credited 306 days for the period between
March 23, 2007, and January 3, 2008, this period of tinme is
actually only 286 days. The record indicates this was a
m scal culation by the circuit court. This mscal cul ation, which
was to Lamar's benefit, does not inpact our analysis in the
instant case—that s, whether Lamar is entitled to an
addi tional 189 days of sentence credit for the time he was in
custody from Septenber 15, 2006, to March 23, 2007.
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13 Lamar petitioned the circuit <court for an order
granting him 189 days of additional sentence credit for the days
he was in confinenment between Septenber 15, 2006 (the date he
began serving his sentence on Count |, aggravated battery as a
habi tual offender, and Count 11, m sdenmeanor bail junping as a
habi tual offender) and March 23, 2007 (the date Lamar conpl eted
the initial confinement portion of his sentence on Count 11,
m sdenmeanor bail junping as a habitual offender). The 189 days

of additional sentence credit Lamar requested were the days

during which he was serving tine for Count |, aggravated battery
as a habitual offender, and Count |1, m sdeneanor bail | unping
as a habitual offender. Lamar based his request on Ws. Stat.

8§ 973.04, which states: "Wen a sentence is vacated and a new
sentence is inposed upon the defendant for the sane crine, the
depart nment shal | credit t he def endant wth confi nenent
previously served."

14 The circuit court denied Lamar’s notion for additional

sentence credit. Applying the holding of State v. Boettcher,

144 Ws. 2d 86, the circuit court ruled that sentence credit
should not be granted for two sentences being served
consecutively to each other. The court reasoned that because

Amended Count |, aggravated battery, was sentenced consecutively

to Count |1, msdeneanor bail junping as a habitual offender,
Lamar was not entitled to credit for both sentences. Furt her,
the court held that Ws. Stat. 8§ 973.04 does not "supplant or

preenpt this basic and | ong-standing rule.”
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115 The court of appeals affirnmed the circuit court's
deni al of additional sentence credit. Lamar, 321 Ws. 2d 334,
120. First, the court of appeals concluded that Ws. Stat.
8§ 973.04 applies only to sentencing in cases where "a defendant
is serving one sentence and that particular sentence is
vacated. " 1d., 19. The court |ooked at the history of the

statute, finding it was enacted in response to State ex rel

Drankovich v. Mirphy, 248 Ws. 433, 22 N.W2d 540 (1946), where

this court held that if the petitioner was resentenced on the
conviction he was challenging, he would | ose sentence credit for
all the years he had already spent in prison serving that
sentence. Lamar, 321 Ws. 2d 334, 9 n.2.

116 The court of appeals explained that the days Lamar was
seeking additional sentence credit for—against the sentence
i nposed on Count |, aggravated battery as a habitual offender—

were the sane days he was serving an uncontested sentence on

Count |1, m sdeneanor bail junping as a habitual offender. Id.
9. The court reasoned that because Lamar was still serving his
sentence on Count Il for m sdenmeanor bail junping as a habitua

of fender, he should not also receive credit for his Count |
sentence for aggravated battery as a habitual offender. 1d.

17 Second, the <court of appeals determned that Ws.
Stat. 8§ 973.155(1) should be used to calculate Lamar’s sentence
credit. Lamar, 321 Ws. 2d 334, 910. The court disagreed with
Lamar’s argunent that the statute does not apply. Id.  The
court pointed out that the <circuit court properly applied
8§ 973.155(1) in granting Lamar 306 days of sentence credit for

8
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time spent in custody after his initial confinenment for Count
1, msdeneanor bail junping as a habitual offender, until the
tinme he was resentenced on Anended Count |, aggravated battery.
Id.

118 Further, the court of appeals reasoned that requiring
the circuit court to grant Lamar credit for tinme spent serving
his sentence on Count |, aggravated battery as a habitual

of fender, while concurrently serving his sentence on Count 11,

m sdeneanor  bai l junping as a habitual of f ender, "woul d
effectively prohibit the later sentencing court from inposing a
consecutive sentence."” Id., 912. To support this proposition

the court relied again on State v. Boettcher, 144 Ws. 2d 86

where credit was granted on only one of nultiple sentences being
served consecutively. Lamar, 321 Ws. 2d 334, {11

119 Third, the court of appeals addressed Lamar's claim
that refusing to grant full credit for the tinme he served on
Count 1, aggravated battery as a habitual offender, violated his
due process rights against double jeopardy. Id., 113. Doubl e
j eopardy, the court explained, protects a person from nultiple
puni shments for the same offense. Id. The court analyzed
double jeopardy in the context of judicial vindictiveness and
the inposition of nore severe sentences. |d., 1114-16.

120 The ~court of appeals reasoned that, under North

Carolina v. Pearce, 395 U S 711 (1969), and subsequent case

law, if a judge cites reasons for inposing a nore severe

subsequent sentence, there is no finding of vindictiveness.

Lamar, 321 Ws. 2d 334, 914 n. 4. Further, the court noted that
9
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since Pearce, the interpretation of double jeopardy has evol ved.
Lamar, 321 Ws. 2d 334, 1114-17. Specifically, the court of
appeal s explained that "[d]ouble jeopardy does not apply where a
correction to an original invalid sentence results in a sentence

i ncrease.” ld., 17 (citing State v. Mrtin, 121 Ws. 2d 670

677-78, 360 N W2d 43 (1985)). The court of appeals then
applied the holding of State v. Naydihor, 2004 W 43, 270

Ws. 2d 585, 678 N.W2d 220, and concluded that, because Lamar's
second sentencing did not result in an increase to his initial
sentence, no doubl e jeopardy violation occurred.

21 Lamar petitioned this court for review of the decision
of the court of appeals. W granted the petition on Cctober 27,
2010.

1. STANDARD OF REVI EW

22 The first issue in this case requires us to determ ne
whet her the circuit court properly applied Ws. Stat. 8§ 973.04
and 973.155 in denying Lamar an additional 189 days of sentence
credit for the time he was in custody from Septenber 15, 2006
to March 23, 2007. This issue requires the court to interpret
88 973.04 and 973.155. Statutory interpretation is a question

of law that this court reviews de novo. State v. Johnson, 2007

W 107, 9127-28, 304 Ws. 2d 318, 735 N. W 2d 505.
123 "[S]tatutory interpretation 'begins wth the |anguage
of the statute. If the nmeaning of the statute is plain, we

ordinarily stop the inquiry.'" State ex rel. Kalal v. Crcuit

Court for Dane County, 2004 W 58, 4945, 271 Ws. 2d 633, 681

N.W2d 110 (quoting Seider v. O Connell, 2000 W 76, 4943, 236

10
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Ws. 2d 211, 612 N W2d 659). W interpret statutory |anguage
"in the context in which it is used; not in isolation but as
part of a whole; in relation to the |anguage of surrounding or
closely-related statutes; and reasonably, to avoid absurd or
unreasonable results.” 1d., 946. Where this process yields a
plain nmeaning, the statute is not anbiguous and is applied
according to this ascertainnent of its meaning. Id. If the
| anguage i s anbi guous, however, we | ook beyond the |anguage and
exam ne extrinsic sources of statutory interpretation, such as
the legislative history of the statute. [d., 50.

24 The second issue in this case is whether Lamar's
protection against double jeopardy was violated by the circuit
court's decision to deny Lamar's notion for 189 days of
addi ti onal sent ence credit. "Whet her an i ndi vidual's
constitutional right to be free from double jeopardy has been
violated is a question of law that this court reviews de novo."

State v. Anderson, 219 Ws. 2d 739, 746, 580 N.W2d 329 (1998).

[11. DI SCUSSI ON

25 Lamar raises two argunents on appeal. First, Lamar
argues that, pursuant to Ws. Stat. 8§ 973.04, he is entitled to
an additional 189 days of sentence credit for the tinme he spent
in custody from Septenber 15, 2006, to March 23, 2007. Second,
Lamar contends that the circuit court's decision and order
denying Lamar's post-conviction notion for additional sentence
credit violated his constitutional protection against double

j eopardy. W address each argunent in turn.

11
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A. Lamar Is Not Entitled To Additional Sentence Credit Pursuant
To Ws. Stat. 8§ 973.04

26 Lamar argues that, under Ws. Stat § 973.04°%° he is
entitled to an additional 189 days of sentence credit for the
time he spent in custody from Septenber 15, 2006 (the date Lamar
was originally sentenced on Count |, aggravated battery as a
habi tual offender, and Count 11, m sdeneanor bail junping as a
habi tual offender), to March 23, 2007 (the date Lamar conpl eted
the initial confinenent portion of his sentence for Count 11,
m sdenmeanor bail junping as a habitual offender). Lamar
contends that, because he served a portion of his sentence for
Count |, aggravated battery as a habitual offender, before the
sentence was vacated, he is entitled to credit for the tinme he
served on that sentence and Count |1, m sdeneanor bail | unping
as a habitual offender, to be applied to the subsequent sentence
i nposed on Amended Count |, aggravated battery.

127 W disagree. Lamar seeks sentence credit for the tine
he was in custody from Septenber 15, 2006, to March 23, 2007.

During this period of time, Lamar was serving two sentences

® Wsconsin Stat. § 973.04 states: "Wen a sentence is
vacated and a new sentence is inposed upon the defendant for the
sane crinme, the departnent shall credit the defendant wth
confinement previously served." As the court of appeals noted,
Ws. Stat. 8§ 973.04 directs the Departnent of Corrections, not
the circuit court, to give credit for tinme served. The State
does not contend that Lamar erred in petitioning the circuit
court, rather than the Departnment of Corrections, for additional
sentence credit pursuant to Ws. Stat. § 973.04. Accordingly,
for the purposes of this appeal, we assune, wthout deciding,
that Ws. Stat. 8§ 973.04 applies to sentencing courts.

12
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concurrently: (1) Count |, aggravated battery as a habitual
offender, and (2) Count |IIl, msdeneanor bail junping as a
habi tual of fender. On January 3, 2008, the circuit court
sentenced Lamar on Anended Count |, aggravated battery, and
Amended Count 111, m sdenmeanor bail junping. The circuit court
ordered that Lamar serve these two sentences concurrently to

each other, but consecutive to any other sentence. As the

circuit court <correctly noted, Lamar "received credit from
Septenber 15, 2006 to March 23, 2007 toward the service of his
sentence on count two [bail junping as a habitual offender]—a
sentence that was not vacated during the prior postconviction
proceedi ngs. "

128 1In Boettcher, we held that a defendant is not entitled
to receive dual credit on a consecutive sentence. Boet t cher
144 Ws. 2d at 87. "Credit is to be given on a day-for-day
basis, which is not to be duplicatively credited to nore than
one of the sentences inposed to run consecutively." 1d.; see

al so State v. Jackson, 2000 W App 41, 919, 233 Ws. 2d 231, 607

N.W2d 338 (internal quotations omtted) (noting that "[t]he
core idea of Boettcher is that dual credit is not permtted
where a defendant has already received credit against a sentence
whi ch has been, or will be, separately served.")

29 Under Boettcher, Lamar is not entitled to receive the
189 days of credit he is seeking because the sentences inposed
on January 3, 2008, were ordered by the circuit court to be

consecutive to the sentence previously inposed for m sdeneanor

bail junping as a habitual offender.

13
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130 Lamar argues that Boettcher does not apply to this
case because Boettcher was interpreting Ws. Stat. § 973.155,
and not Ws. Stat. 8 973.04, in holding that dual credit should
not be awarded for consecutive sentences. Specifically, Lamar
argues that 8§ 973.155 is inapplicable here because the statute
has been construed to govern only the award of sentence credit

for pre-sentence custody. Section 973.04, on the other hand,

governs post-sentencing custody, which is what Lamar argues is

at issue in this case.
131 We disagree. Wsconsin Stat. 8 973.155(1) provides in

rel evant part:

(1)(a) A convicted offender shall be given credit
toward the service of his or her sentence for all days
spent in custody in connection with the course of
conduct for which sentence was inposed. As wused in
this subsection, ™"actual days spent in custody”
i ncl udes, Wi t hout limtation by enuner at i on,
confinement related to an offense for which the
offender is ultimately sentenced, or for any other
sentence arising out of the sanme course of conduct,
whi ch occurs:

1. While the offender is awaiting trial;
2. Wiile the offender is being tried; and

3. Wiile the offender is awaiting inposition of
sentence after trial.

(b) The categories in par. (a) and sub. (1m include
custody of the convicted offender which is in whole or
in part the result of a probation, ext ended
supervision or parole hold wunder s. 302.113(8m
302.114(8m, 304.06(3), or 973.10(2) placed upon the
person for the sane course of conduct as that
resulting in the new conviction.

14



No. 2008AP2206CR

(3) The credit provided in sub. (1) or (1m shall be
conputed as if the convicted offender had served such
time in the institution to which he or she has been
sent enced.

132 The plain Ilanguage of Ws. Stat. 8§ 973.155(1)(a)S3.
makes clear that the statute applies to credit for custody
"[While the offender is awaiting inposition of sentence after
trial." The 189 days of additional sentence credit Lamar seeks
were all served before the inposition of his second sentencing
on January 3, 2008—that is, while he was awaiting sentencing
Consequently, 8 973.155, which was interpreted in Boettcher as
prohi biting dual credit on consecutive sentences, applies here.’

33 Lamar argues that applying Ws. Stat. § 973.155 and
the Boettcher rule to the instant case effectively renders Ws.
Stat. 8§ 973.04 neani ngl ess. As Lamar correctly notes, statutes

are to be construed to avoid absurd or unreasonable results.

"Lamar's proposed statutory framework, where Ws. Stat. § 973. 155
applies only to the period of tinme Lamar spent in confinenent
prior to his original sentencing on Septenber 15, 2006, ignores
that Lamar was sentenced on two separate dates in this case—
Sept enber 15, 2006, and January 3, 2008.

Lamar contends that the period of tinme after the initia
Sept enber 15, 2006 sentencing is all post-sentence custody, and
that subsequently Ws. Stat. 8§ 973.04—+ather than Ws. Stat.
8 973. 155—=eontrols. Cbviously, the tine period after Septenber
15, 2006, followed Lamar's initial sentencing, but Lamar
overl ooks that this tinme period was also prior to the inposition
of Lamar's second sentencing on January 3, 2008. It is post-
sentence custody in regards to Lamar's Septenber 15, 2006
sentencing, but it is pre-sentence custody in regards to Lamar's
January 3, 2008 sentencing. Under the plain |anguage of
§ 973. 155, the statute clearly applies to this case.
Accordingly, we are not persuaded by Lanmar's argunment that
88 973.155 and 973.04 address nutually exclusive periods of
Lamar' s cust ody.

15
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State v. @Glvan, 2007 W App 173, 17, 304 Ws. 2d 466, 736

N. W 2d 890. Lamar contends that if we conclude that § 973. 155
controls in this situation, we wll effectively be acting as
though the legislature did not intend to grant sentence credit
for tinme served against a vacated sentence pursuant to § 973. 04.
The court of appeals did not address this argument, concluding
that 8 973.04 is inapplicable under the facts of this case.
Specifically, the court of appeals interpreted 8§ 973.04 as
applying only in situations where "a defendant is serving one
sentence and that particular sentence is vacated.” State .
Lamar, 321 Ws. 2d 334, 19.

134 The State argues (and Lanmar obviously agrees) that the
court of appeals interpreted the scope of Ws. Stat. § 973.04
too narrowmly. W agree. Neither the plain | anguage of § 973.04
nor precedent supports the conclusion that the statute is neant
to apply only to cases involving one sentence.

135 Instead, we conclude that Ws. Stat. 8§ 973.04 and
973. 155 are both applicable to the instant case. The operative
| anguage of 8 973.04—+that the defendant shall be credited "with
confinement previously served'—hnust be interpreted in light of
the nature of the particular sentences inposed. A court has the
authority to "provide that any such sentence be concurrent wth
or consecutive to any other sentence inposed at the sane tinme or
previously." Ws. Stat. 8 973.15(2).

136 Here, the circuit court ordered that Lamar's sentences
for Amended Count |, aggravated battery, and Anended Count 111

m sdenmeanor bail junping, run consecutive to any other sentence.

16
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If the circuit court had ordered Lamar to serve his sentences
for Amended Count |, aggravated battery, and Anended Count 111
m sdeneanor bai | j unpi ng, concurrently wth Count I,
m sdeneanor bail junping as a habitual offender, he would be
entitled to all of the tinme he served on the original Count |
charge for aggravated battery as a habitual offender. However
because the circuit court ordered the sentences for Amended
Count |, aggravated battery, and Anended Count 111, m sdenmeanor
bail junmping, to be served consecutively to any other sentence,
the sentence credit Lamar seeks was not "previously served" in
satisfaction of the sentence for Anmended Count |, aggravated
battery, but only in satisfaction of the sentence for Count 11,
m sdemeanor bail junping as a habitual offender.?

137 In the instant case, the time for which Lamar seeks
sentence credit was served on a separate, non-concurrent
sent ence. | f Lamar received the sentence credit he seeks, he
woul d receive dual credit fromtw consecutive sentences for the
period from Septenber 15, 2006, through March 23, 2007. As this

court held in Boettcher, defendants are not entitled to dual

8 Judge Fiorenza ordered Lamar to serve his sentences for

Amended Count |, aggravated battery, and Anended Count 111,
m sdeneanor bail junping, consecutively to Count |1, m sdenmeanor
bail junping as a habitual offender. If we were to grant Lamar
the additional sentence credit he seeks, we would be effectively
nul I'i fying Judge Fi orenza's or der I nposi ng consecutive
sent ences. Such a result would violate the plain |anguage of
Ws. Stat. 8§ 973.15(2) ("the court . . . may provide that any

such sentence be concurrent with or consecutive to any other
sentence inposed at the same time or previously.").

17
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credit on a consecutive sentence.® See Boettcher, 144 Ws. 2d at

87 ("Credit is to be given on a day-for-day basis, which is not

to be duplicatively credited to nore than one of the sentences

i nposed to run consecutively."). Accordingly, we conclude that
Lamar received all of the sentence credit to which he is
entitl ed.

138 The dissent argues that applying Ws. Stat. § 973.155
to the instant case is an unreasonable interpretation of the
statute. D ssenting op., 9112. I nstead, the dissent adopts
Lamar's interpretation of Ws. Stat. 88 973.04 and 973. 155,
contending that 8§ 973.04 controls in this case and 8§ 973.155 is
i nappl i cabl e. The dissent maintains that our holding "rejects
reality,” while the dissent's approach "honors the intent of
both the original and second sentencing courts.” Id., 925.
This is wholly inaccurate.

139 The dissent's approach does not honor the intent of
the original and second sentencing courts; in fact, it entirely
ignores the intent, and subverts the authority, of the second
sentencing court in an attenpt to honor the intent behind a
sentence that was subsequently vacated. The original sentencing
court ordered Lamar to serve concurrent sentences for Count |

and Count 11. Subsequently, in response to Lamar's notion to

® This is in accord with the Special Materials appended to
the crimnal Wsconsin Jury Instructions, which provide that "An
offender is in general not entitled to sentence credit under
8§ 973.155 for custody that is being served in satisfaction of
anot her unrelated crimnal sentence.” Ws. JI-Crimnal SM 34A
at 10 (1994).

18
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wi thdraw his guilty plea on Count |, the Count | sentence was
vacated.!® To vacate means "[t]o nullify or cancel; make void;

invalidate.”" Black's Law Dictionary 1435 (9th ed. 2009). Thi s

vacated sentence for Count |, inposed by the original sentencing
court, is the exclusive focus of the dissent's argunent.

140 The problem with the dissent's approach is that two
courts sentenced Lamar, not one. After Count | was vacated—+n
other words, after it was nullified and no longer in effect—
Lamar was resentenced on Amended Count |I. The circuit court,

pursuant to its authority under Ws. Stat. 8§ 973.15(2),

resentenced Lanar to serve his Anmended Count I sent ence
consecutive to any other sentence.' It is the dissent that
chooses to "reject reality,” inexplicably concluding that the

nost reasonable manner of honoring the intent of the second
sentencing court is to altogether disregard the court's
statutory authority to inpose consecutive sentences. W hold
that the nore effective way to honor the intent of the second
sentencing court is to actually uphold the sentence it inposed,

rather than disregard it.

10 "when a judgnent has been rendered and later set aside or

vacated, the matter stands precisely as if there had been no
judgment. The vacated judgnment |acks force or effect and pl aces
the parties in the position they occupied before entry of the
judgment." 47 Am Jur. 2d Judgnents § 714.

1 Firmy rooted in comon law is the principle that the
selection of either concurrent or consecutive sentences rests
within the discretion of sentencing judges." Arthur W
Campbel I, Law of Sentencing 8 9:22 (3d ed. 2004).
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141 The facts of this case are unusual, and consequently
our holding is narrow W hold that an offender is not entitled
to additional sentence credit pursuant to Ws. Stat. 8§ 973.04
when (1) the vacated sentence was originally inposed concurrent
to a separate sentence, (2) the separate sentence is not
vacated, (3) the vacated sentence is reinposed consecutively to
the non-vacated sentence, and (4) the tinme that the defendant
requested was served in satisfaction of the sentence that was
not vacat ed.

B. Doubl e Jeopardy Principles Do Not Conpel Awardi ng Lamar
Addi tional Sentence Credit

42 Lamar next argues that double |jeopardy principles
conpel crediting himw th every day he served under his origina
aggravated battery as a habitual offender sentence.

143 The Fifth Anmendnent to the United States Constitution
protects an individual from being twice put in jeopardy for the

sane of fense. In Benton v. Maryland, 395 U. S. 784 (1969), this

guar antee agai nst double jeopardy was held enforceabl e against
the states through the Fourteenth Anendnent. The W sconsin
Constitution also guarantees protection from double jeopardy in
Article |, § 8(1).' "Because the protection afforded by these

provisions is coextensive, Wsconsin courts have traditionally

2 Article I, & 8(1), of the Wsconsin Constitution states,
in relevant part, "no person for the sanme offense may be put
twice in jeopardy of punishnent "
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treated them as one." State v. Guetzmacher, 2004 W 55, 1921,

271 Ws. 2d 585, 679 N W2d 533.

144 The guarantee against double |eopardy enconpasses

three separate constitutional protections. North Carolina v.
Pearce, 395 U. S. 711, 717 (1969). "It protects against a second
prosecution for the sanme offense after acquittal. It protects

against a second prosecution for the sanme offense after
convi ction. And it protects against nultiple punishnments for
the same offense.” |d. at 717. Lamar contends that under this
| ast protection—the protection against multiple punishnments for
the sane offense—he is constitutionally entitled to the 189
days of additional sentence credit at issue in this case.

45 In Pearce, the United States Suprene Court cited the

| andmark case of Ex parte Lange, 85 U S. 163 (1873), for the

principle that double jeopardy protections are undoubtedly
"vi ol ated when punishnent already exacted for an offense is not
fully "credited" in inposing sentence upon a new conviction for
the sanme offense.” 395 U S at 717-18. Lamar argues that, if
upheld, the rulings of the circuit court and court of appeals
wll be violating this venerable principle.

46 The court of appeals and the State fail to directly
respond to Lamar's double jeopardy argunent, focusing primarily
on the fact that no evidence in the record suggests the circuit

court was vindictive in the sentence it inposed on January 3,
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2008. 1 As Lamar understandably stresses, he has never alleged
that the circuit court was acting vindictively. In fact,
Lamar's doubl e jeopardy argunent has nothing to do with judicial
vi ndi cti veness. Lamar's argunent instead contends that
declining to credit Lamar for the tine he served from Septenber
15, 2006, to WMarch 23, 2007, fails to fully credit Lamar for
every day he was in custody for his Count | sentence for
aggravated battery as a habitual offender. Lamar argues that
failing to fully credit him for the tinme he was in custody
during this period violates his constitutional protection
agai nst doubl e j eopardy.

147 We are not persuaded by Lamar's argunent. On January
3, 2008, the circuit court ordered that Lamar's Amended Count |

sentence for aggravated battery be served consecutively to any

ot her sentence. From Septenber 15, 2006, to March 23, 2007—+the

time period for which Lamar is seeking additional sentence

3 1n Pearce, the United States Supreme Court held that,
because t he fear of j udi ci al vi ndi ctiveness " may
unconstitutionally deter a defendant's exercise of the right to
appeal or collaterally attack his first conviction, due process
[] requires that a defendant be freed of apprehension of [] a
retaliatory notivation on the part of the sentencing judge."
North Carolina v. Pearce, 395 U S 711, 725 (1969). To ensure
that the sentencing judge does not have such a notivation, the
Pearce court required that "whenever a judge inposes a nore
severe sentence upon a defendant after a new trial, the reasons
for his doing so nust affirmatively appear.” Id. at 726.
Subsequent case law has significantly narrowed the holding of
Pearce to create a "presunption of vindictiveness" only in
situations where "there is a reasonable likelihood that the
increase in sentence is the product of actual vindictiveness on
the sentencing authority.” Alabama v. Smth, 490 U S. 794, 799
(1989) (i nternal quotations omtted).
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credit—tamar was serving his Count | sentence and his Count II
sentence for m sdeneanor bail junping as a habitual offender
concurrently. Because the circuit court, during Lamar's second
sentencing, ordered himto serve his sentences for Amended Count
|, aggravated battery, and Amended Count 111, m sdeneanor bai

junping, consecutively to any other sentence, it would go

against the order of the circuit court to credit Lamar with tine
he served before March 23, 2007 (the date Lamar conpleted his
initial incarceration portion of his Count Il sentence for
m sdeneanor bail junping as a habitual offender).

148 This does not vi ol ate Lamar's constitutiona

protection against double |eopardy. In State v. Anpbs, 153

Ws. 2d 257, 450 N W2d 503 (C. App. 1989), the court of
appeal s faced a double jeopardy claim based on the trial court's
revocation of its original award of 726 days of sentence credit.
The court of appeals held that the elimnation of sentence
credit to which an offender is not statutorily entitled does not

vi ol ate double jeopardy. 153 Ws. 2d at 281-82. The Anpbs court

concluded that, "[I]n this case, the sentence was nodified to
elimnate . . . credit that [the defendant] was not entitled
to." ld. at 282. Accordingly, double jeopardy was not

inmplicated. |d.

49 Here, the circuit court, pursuant to Ws. Stat.
88 973.04 and 973.155, properly denied Lamar's postconviction
nmotion for additional sentence credit. Consequently, Lamar was

not statutorily entitled to this additional sentence credit, and
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as the court of appeals held in Amps, we conclude that Lamar's
protection agai nst doubl e jeopardy has not been viol at ed.

150 From Septenber 15, 2006, to March 23, 2007, Lamar
received credit for the sentence he was serving for Count I1,
m sdenmeanor bail junping as a habitual offender. We hold that
the constitutional guarantee against double jeopardy does not
require that a defendant receive sentence credit for every day
served against a sentence when (1) the vacated sentence was
originally inposed concurrent to a separate sentence, (2) the
separate sentence is not vacated, (3) the vacated sentence is
rei nposed consecutively to the non-vacated sentence, and (4) the
time that the defendant requested was served in satisfaction of
t he sentence that was not vacat ed.

| V.  CONCLUSI ON

51 Lamar contends that, pursuant to Ws. Stat. § 973.04
he is entitled to sentence credit for the period between the
date he began serving his original aggravated battery as a
habi tual offender sentence and the date he conpleted the initial
confinenent portion of his msdeneanor bail junping as a
habi tual offender sentence. Lamar further argues that the post-
conviction decision and order of the circuit court denying him
additional sentence credit violates his due process rights
agai nst doubl e j eopardy.

152 W& reject Lamar's interpretation of Ws. St at .

§ 973.04 and conclude that, under State . Boet t cher, 144

Ws. 2d 86, Lamar is not entitled to additional sentence credit.
W hold that an offender is not entitled to additional sentence
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credit pursuant to 8 973.04 when the vacated sentence was
originally inposed concurrent to a separate sentence, that
sentence is not vacated, the vacated sentence is reinposed
consecutively to the non-vacated sentence, and the tine that the
def endant requested was served in satisfaction of the sentence
that was not vacated. Additionally, we conclude that Lanar's
constitutional protection against double jeopardy does not
conpel us to grant Lamar with additional sentence credit.

By the Court.—Fhe decision of the Court of Appeals is

af firned.
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153 SHI RLEY S. ABRAHAMSON, C.J. (di ssenting). Crcuit
courts and the Departnment of Corrections deal wth sentence
credit every day in a variety of fact situations. Clarity and
sinplicity in conputing sentence credit continues to escape us

al | . In July 2010, State v. Carter, 2010 W 77, 327 Ws. 2d 1

785 N.W2d 516, a sentence credit case in which the State and
t he defendant agreed about the credit to be awarded, produced 5
opinions totaling nore than 100 printed pages. Here we go once
agai n!

54 1In the present case, the dispute focuses on 189 days
that the defendant served under his original sentence for
aggravated battery. The majority opinion refuses to apply the
clear text of Ws. Stat. 8§ 973.04, renders 8 973.04 surplusage
and violates Lamar's constitutional guarantee against double
j eopar dy. As a result of the mpjority opinion, Lamar, who has
served 189 days in confinenment for aggravated battery, wll now
serve those 189 days again for the sane offense.! "If there is
anything settled in the jurisprudence of England and Anerica, it

is that no man can be twice lawfully punished for the sane

1'As a result of the majority's interpretation, Lamar will
serve 15 vyears plus 189 days as punishnent for aggravated
battery. Aggravated battery (Ws. Stat. 8 940.19(5)) is a dass
E felony, which carries a penalty of "a fine not to exceed
$50, 000 or inprisonment not to exceed 15 years, or both." Ws.
Stat. § 939.50(3)(e). The mpjority's interpretation violates
both the maxi mum penalty prescribed by the |egislature and the
doubl e j eopardy guarant ee.
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offence."? | would apply Ws. Stat. §§ 973.04 and 973. 155, and
woul d not punish Lamar twi ce for the sane offense.
155 To help clarify the issue | set forth the tineline

both in chart and bullet forns:

2 Ex parte Lange, 85 U.S. 163, 168 (1873).
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No.
3/23/06 9/15/06 3/23/07 8/29/07 1/3/08
Presentence | Sentencing In custody In custody Sentencing
(In #1 (In #2 (In
custody) custody) custody)
EE: L 12 yesa. IC IC Withdraws 10 yrs. I€
5 wyrs. ES8 plea 5 yrs. ES
concurrent Concurrent
IC Ee cE. 3
Consecutive
to all
others
CE. 2 1 yr IC€ Completes Unaffected
l yr ES IC
concurrent
BE. 3 Dismissed Unaffected Reinstated 9 months
Concurrent
e CE. 1
Consecutive
to all
others
€177 days=> | €189 days=> | €159 days> | €127 days~> | €
€----286 days*----- 3
Credit Credit on | Credit Credit
granted on | Ct. 1 in | granted on | granted on
Ct. 2 only dispute Ct, 1 Ct. 1L
IC= In custody Ct. 1: Aggravated battery
ES= Extended supervision Ct. 2: Misdemeanor bail jumping
Ct. 3: Misdemeanor bail jumping

*Based on a miscalculation by the circuit court,

was credited 306 days for this period of time.

op., Y12 n.s5.

the defendant

See majority

This miscalculation does not affect the 189 days

that are at issue in the present case.
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156 The following tineline nore fully explains the chart:

. On March 23, 2006, Lamar was taken into custody for
conduct leading to the aggravated battery and bail junping
char ges.

. Lamar remained in custody for 177 days prior to his
first sentencing.?®

. On  Septenber 15, 2006, Lamar began serving his
concurrent sentence for Count 1 (aggravated battery as a
habi tual offender) and Count 2 (m sdeneanor bail junping as
a habitual offender). This period anobunted to 189 days of

i ncarceration.

. On March 23, 2007 Lamar conpleted serving his initia
conf i nenent puni shrent for Count 2. He renunined
i ncarcerated under the sentence for Count 1.°

. On August 29, 2007, 159 days of incarceration |ater,
Lamar successfully wthdrew his gquilty plea to Count 1.
Count 3 was reinstated.

. Lamar remained incarcerated for an additional 127 days
on Counts 1 and 3 wuntil January 3, 2008, when he was
sentenced on Counts 1 and 3.

3 Lamar does not argue that he should be entitled to 177
days credit on his new sentence for Count 1. The 177 days were
presentence tinme; he remained in custody awaiting the inposition
of his first sentence. These days fall wthin Ws. Stat.
§ 973.155 and State v. Boettcher, 144 Ws. 2d 86, 423 N W2d 533
(1988), which is discussed |ater.

* Lamar asserts that "Ws. Stat. § 973.04 entitles him to
credit for all confinenent served under the original sentence
for aggravated battery against the sentence later re-inposed by
Judge Fiorenza for the sane offense. This period is from the
date of sentencing, Septenber 15, 2006, to the date the sentence
was vacated on August 29, 2007. However, applying Ws. Stat.
§ 973.155, the trial court granted credit for a portion of this
time, from March 23, 2007 to August 29, 2007. Therefore the
remaining tinme at issue is 189 days, from Septenber 15, 2006 to
March 23, 2007." Reply Brief of Defendant-Appellant-Petitioner
at 1, n. 2.
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157 The only statute explicitly referring to sentence
credit when a sentence is vacated is Ws. Stat. 8§ 973.04. This
specific statute governs the disputed 189 days in the present
case. The statute mandates that the Departnment of Corrections
credit a defendant with confinenment previously served for the

sanme crinme. The statute provides as foll ows:

973.04 Credit for inprisonnment under earlier sentence
for the same crine. \Wen a sentence is vacated and a
new sentence is inposed upon the defendant for the
sanme crinme, the departnent shall credit the defendant
wi th confinenment previously served.

158 The statute has three elenents: (1) a sentence is
vacated, (2) a new sentence is inposed, (3) for the sane crine.

159 The instant case satisfies these three elenents.
Lamar's original sentence for Count 1 (aggravated battery wth
habi tual offender penalty) was vacated. On January 3, 2008, a
new sentence for Count 1 (aggravated battery w thout habitual
of fender penalty) was inposed.?® Wth the three statutory
elenments nmet in the present case, Ws. Stat. 8§ 973.04 requires

("the departnent shall") that Lamar be credited with 189 days.

® No one argues that the two charges |abeled Count 1 are for
different crines. Al though the original sentence for Count 1
was for the aggravated battery conviction with the habitual
of fender penalty, and the new sentence later inposed was for
aggravated battery wthout the habitual offender penalty, both

sentences arose out of the same crinme—aggravated battery. For
the purposes of determning the correct sentencing credit and
the defendant's fundanent al constitutional rights, it is

immaterial that the increased penalty for habitual crimnality
under Ws. Stat. 8§ 939.62 was used in the original sentence but
not the other. The addition of the increased penalty does not
change the nature of the wunderlying crine as to permt an
understanding that each sentence represented tine served for a
separate and independent crine. Both sentences were inposed for
t he sane crimnal conduct.
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160 Wsconsin Stat. 8 973.04 was enacted to be a post-
sentencing statute. The statute is clear on its face. The
present case neets the three elenents. Accordingly, Lamar
shoul d be credited the 189 days he has previously served for the
crinme.

61 The majority does not adopt this view Rat her
confusingly, the majority opinion grasps tightly to the idea
that because Lamar's new sentence for Count 1 was inposed
consecutively to any other sentence (that is, consecutive to
Count 2 m sdeneanor bail junmping), the 189 days Lamar spent
incarcerated, chipping away at his original sentence for both
Counts 1 and 2, never really happened. This post hoc
interpretation rejects reality.

162 1In effect, the mpjority is saying to Lamar: You know
those 189 days that you (and everyone else) thought you were
serving in prison for that aggravated battery as well as
m sdeneanor bail junping? Well, they didn't happen. W' re not
going to count them for aggravated battery. We'll just start
your puni shnent for that conduct over again fromthe begi nning.

163 Yet during the 189 days at issue, both Lamar and the
Department of Corrections viewed Lamar as serving tinme for
aggravated battery as well as m sdeneanor bail junping. The
majority opinion has retroactively changed what those 189 days
represent. Under the nmajority's interpretation, the 189 days in
custody are not "confinenent previously served® for Count 1,

falling under Ws. Stat. 8§ 973.04; the mgjority has instead
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nor phed these 189 days into custody "awaiting sentence" on Count
1

164 As | see it, this interpretation is unreasonable, if
not absurd. How can the court retroactively change the basis
upon which a person was incarcerated when a new sentence for the
sanme crine is subsequently inposed?

65 In future cases, when a sentence is vacated, the
majority allows a defendant's confinement for the vacated
sentence to be recast as "presentence tinme" and governed by Ws.
Stat. § 973.155. Thus the mpjority's interpretation seens to
render Ws. Stat. § 973.04 surplusage.®

|1

166 Casting Ws. Stat. § 973.04 aside, the nmgjority
opinion turns to 8 973.155(1)(a)3., a nore general statute
governing sentence credit.’ This statute governs credit for
presentence confinenment and provides as follows in pertinent

part:

973. 155 Sentence credit. (1) (a) A convicted offender
shall be given credit toward the service of his or her
sentence for all days spent in custody in connection
with the course of conduct for which sentence was

® Perhaps the majority is limting the application of Ws.
Stat. 8 973.04 to cases in which the second sentence (inposed
after the first sentence is vacated) is concurrent with all

charges in the first sentence. That interpretation reads many
words into the sinple, easy-to-apply-as-witten text of
8§ 973. 04.

" Wsconsin Stat. § 973.155 was patterned after 18 U.S.C.
§ 3568 (1977), which is entitled "Effective date of sentence;
credit for tinme in custody prior to the inposition of the
sent ence. " Wsconsin Stat. § 973.155, like 18 U S. C. § 3568,
addr esses presentence custody.
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i nposed. As used in this subsection, "actual days
spent in custody” includes, wthout Ilimtation by
enuneration, confinenent related to an offense for
which the offender is ultinmately sentenced, or for any
other sentence arising out of the sanme course of
conduct, which occurs:

1. Wiile the offender is awaiting trial;
2. Wiile the offender is being tried; and

3. Wiile the offender is awaiting inposition of
sentence after trial.

67 According to the majority opinion, Lamar falls within
Ws. Stat. 8§ 973.155(1)(a)3.: credit is given "for custody
"[wWhile the offender is awaiting inposition of sentence after
trial."" Mjority op., Y32 (quoting Ws. Stat. § 973.155).

168 The mpjority explains that the 189 days in question
anounts to tine "[Lamar] was awaiting sentencing.” The majority
opinion views the 189 days as "served before the inposition of
his second sentencing on January 3, 2008—that is, while he was
awai ting sentencing.” Mjority op., 132.

169 The problemwth this approach is that the 189 days in
gquestion were not days Lamar spent in custody awaiting for his
new sentence for Count |. These 189 days were days spent in
prison under a sentence for aggravated battery before Lamar
withdrew his guilty plea. Those 189 days were spent serving
time for Count 1 concurrently with serving tine for Count 2.
The majority's recasting of the time Lamar served under a
vacated sentence as "presentence time" is a fiction that
m srepresents the reason Lamar was in prison.

170 Adhering to this fiction that the 189 days were

presentence tinme, the majority opinion acknow edges that Lamar

8
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is deserving of sentence credit for the 189 days presentence
time under Ws. Stat. § 973.155. Nevert hel ess, the majority
opinion declares that State v. Boettcher, 144 Ws. 2d 86, 423

N. W2d 533 (1988), prohibits Lamar fromreceiving credit.

71 The nmjority opinion centers nost of its rationale
against granting Lamar sentence credit for the 189 days in
guestion on the fact that the new sentence inposed for Count 1,
after the original sentence was vacated, was ordered to run

consecutively to any other sentence, nanely consecutively to

Count 2, m sdeneanor bail junping. This is where the nmgjority's

reliance on State v. Boettcher comes in. | turn to Boettcher.

72 In Boettcher, 144 Ws. 2d at 87, the court concluded
that "dual credit is not permtted—that the time in custody is
to be credited to the sentence first inposed—and that, where
the sentences are consecutive . . . [c]redit is to be given on a
day-for-day basis, which is not to be duplicatively credited to
nore than one of the sentences inposed to run consecutively."”

73 The najority opinion errs in applying Boettcher to the
189 days. The mmjority opinion applies Boettcher while focusing
on inplenenting the circuit court's second sentence for Count 1
as consecutive to the sentence for Count 2. In doing so, the
maj ority opinion ignores—pays no heed to—the circuit court's
original sentence for Count 1 to be concurrent with the sentence
for Count 2.

174 Lamar applies Boettcher properly. Lamar does not
di spute that the 177 days he remained in custody (March 23,
2006- Sept enber 15, 2006) before the first sentencing are
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present ence confinenment days. As such, those 177 days shoul d,
because of the new consecutive sentence, be credited under Ws.
Stat. § 973.155 and Boettcher only to the sentence first
i nposed, nanely the sentence for Count 2.

175 Lamar reasons, however, that the 189 days he served
after the original sentencing for both Counts 1 and 2, which
according to the original sentence run concurrently, are not
presentence days, and do not fall within 8§ 973. 155 or Boettcher.
| agree with Lamar's reasoning.

176 Lamar's interpretation conports with the texts of both
statutes and Boettcher. Lamar gets credit for presentence
confinement, in accordance with Ws. Stat. 8§ 973.155. Appl yi ng
Boettcher, he gets credit for the presentence confinenent on
only the sentence first inposed, nanely Count 2. Because the
new sentence was ordered consecutive to Count 2, the initial 177
days in custody are rightfully credited only to Count 2. But
because Lamar's sentence on Count 1 was vacated and a new
sentence was inposed for the sane crinme, under § 973.04 Lanar
must get credit for the punishnent he has already served for
that crime, nanely the 189 days he served under the original
sentence for Count 1.

177 Lamar's interpretation, which | adopt, harnonizes Ws.
Stat. 8§ 973.04 and § 973. 155, applies both statutes to the facts
of the present case, applies the Boettcher rule, and honors the
intent of both the original and second sentencing circuit
courts. Accordingly, I would grant Lamar the 189 days sentence

credit.

10
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1]

178 My interpretation of the sentencing credit statutes
does not raise a double jeopardy issue. | conclude that the
majority opinion's failure to grant Lanmar sentencing credit for
the 189 days in question violates his constitutional guarantees
agai nst doubl e j eopardy.

179 1 join the mpjority (mpjority op., Y45) in looking to
Ex parte Lange, 85 U S. 163 (1873), in which the United States

Suprene Court wote:

If there is anything settled in the jurisprudence of
England and Anmerica, it is that no man can be tw ce
awful ly punished for the sanme offence. And though
there have been nice questions in the application of
this rule to cases in which the act charged was such
as to cone wthin the definition of nore than one
statutory offence, or to bring the party within the
jurisdiction of nore than one court, there has never
been any doubt of its entire and conplete protection
of the party when a second punishnment is proposed in
the sanme court, on the sane facts, for the sane
statutory of fence.®

80 Lamar was incarcerated for the 189 days in question as
puni shment for his conduct in commtting aggravated battery. He
is now to be incarcerated as punishnent for the sane conduct,
aggravated battery, wthout <credit for the 189 days. The
puni shment exacted was not "fully ‘'credited in inposing

sent ence upon a new conviction for the sane offense."®

8 Ex parte Lange, 85 U.S. 163, 168 (1873).

® North Carolina v. Pearce, 395 U.S. 711, 718-19 (1969),
overruled in part on other grounds by Al abama v. Smith, 490 U. S.
794 (1989).

11
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81 Lamar's fundanental constitutional rights have been
violated by the majority's failure to grant sentence credit.

82 For the foregoing reasons, | dissent.

183 | am authorized to state that Justice ANN WALSH
BRADLEY joins this dissent.

12
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