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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 MI CHAEL J.  GABLEMAN,  J.    Thi s i s a r evi ew of  a 

publ i shed deci s i on of  t he cour t  of  appeal s,  St at e v.  Lamar ,  321 

Wi s.  2d 334,  773 N. W. 2d 446.   The cour t  of  appeal s af f i r med a 

deci s i on and or der  of  t he Mi l waukee Count y Ci r cui t  Cour t ,  Cl ar e 

L.  Fi or enza,  Judge,  denyi ng Char l es Lamar ' s ( Lamar )  post -

convi ct i on mot i on f or  addi t i onal  sent ence cr edi t . 1   
                                                 

1 The Honor abl e Jef f r ey A.  Conen pr esi ded over  Lamar ' s 
or i gi nal  sent enci ng pr oceedi ngs.   Af t er  Lamar ' s post - convi ct i on 
mot i on t o wi t hdr aw hi s gui l t y pl ea t o aggr avat ed bat t er y as a 
habi t ual  of f ender ,  t he mat t er  was t r ansf er r ed t o t he Honor abl e 
Cl ar e L.  Fi or enza,  who sent enced Lamar  t he second t i me and 
i ssued t he post - convi ct i on deci s i on and or der .  
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¶2 Lamar  or i gi nal l y pl eaded gui l t y and was sent enced f or  

aggr avat ed bat t er y and mi sdemeanor  bai l  j umpi ng,  bot h as a 

habi t ual  of f ender ,  f or  sever el y beat i ng hi s gi r l f r i end.   

Appr oxi mat el y one year  l at er ,  Lamar  f i l ed a mot i on t o wi t hdr aw 

hi s gui l t y pl ea on t he aggr avat ed bat t er y as a habi t ual  of f ender  

char ge.   The c i r cui t  cour t  gr ant ed Lamar ' s mot i on and t he 

sent ence was vacat ed.   Lamar  subsequent l y pl eaded gui l t y t o 

aggr avat ed bat t er y and a second mi sdemeanor  bai l  j umpi ng char ge.  

¶3 Lamar  cont ends t hat ,  pur suant  t o Wi s.  St at .  § 973. 04 

( 2007- 08) 2,  he i s ent i t l ed t o sent ence cr edi t  f or  t he per i od 

bet ween t he dat e he began ser vi ng hi s or i gi nal  aggr avat ed 

bat t er y as a habi t ual  of f ender  sent ence and t he dat e he 

compl et ed t he i ni t i al  conf i nement  por t i on of  hi s mi sdemeanor  

bai l  j umpi ng as a habi t ual  of f ender  sent ence.   Lamar  f ur t her  

ar gues t hat  t he post - convi ct i on deci s i on and or der  of  t he 

c i r cui t  cour t  denyi ng hi m addi t i onal  sent ence cr edi t  v i ol at es 

hi s due pr ocess r i ght s agai nst  doubl e j eopar dy.  

¶4 We r ej ect  Lamar ' s i nt er pr et at i on of  Wi s.  St at .  

§ 973. 04 and concl ude t hat ,  under  St at e v.  Boet t cher ,  144 

Wi s.  2d 86,  423 N. W. 2d 533 ( 1988) ,  Lamar  i s not  ent i t l ed t o 

addi t i onal  sent ence cr edi t .   We hol d t hat  an of f ender  i s not  

ent i t l ed t o addi t i onal  sent ence cr edi t  pur suant  t o § 973. 04 when 

( 1)  t he vacat ed sent ence was or i gi nal l y i mposed concur r ent  t o a 

separ at e sent ence,  ( 2)  t he separ at e sent ence i s not  vacat ed,  ( 3)  

                                                 
2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  
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t he vacat ed sent ence i s r ei mposed consecut i vel y t o t he non-

vacat ed sent ence,  and ( 4)  t he t i me t hat  t he def endant  r equest ed 

was ser ved i n sat i sf act i on of  t he sent ence t hat  was not  vacat ed.    

Addi t i onal l y,  we concl ude t hat  Lamar  i s not  ent i t l ed t o 

addi t i onal  sent ence cr edi t  by v i r t ue of  t he const i t ut i onal  

pr ot ect i on agai nst  doubl e j eopar dy.  

I .  BACKGROUND AND PROCEDURAL HI STORY 

¶5 On Mar ch 23,  2006,  Lamar  was ar r est ed and hel d i n 

cust ody f or  sever el y beat i ng hi s l i ve- i n gi r l f r i end,  Pat r i c i a 

McGee.   Ms.  McGee suf f er ed t wo skul l  f r act ur es and t wo f aci al  

f r act ur es as a r esul t  of  t he beat i ng.   Lamar  was char ged as 

f ol l ows:  Count  I ,  aggr avat ed bat t er y as a habi t ual  of f ender ,  i n 

v i ol at i on of  Wi s.  St at .  § 940. 19( 5)  ( 2005- 06) ;  Count  I I ,  

mi sdemeanor  bai l  j umpi ng as a habi t ual  of f ender ,  i n v i ol at i on of  

Wi s.  St at .  § 946. 49( 1) ( a)  ( 2005- 06) ;  and Count  I I I ,  mi sdemeanor  

bai l  j umpi ng as a habi t ual  of f ender ,  al so i n v i ol at i on of  Wi s.  

St at .  § 946. 49( 1) ( a)  ( 2005- 06) .   

¶6 I n August  2006,  Lamar  and t he St at e ent er ed i nt o a 

pl ea agr eement .   Pur suant  t o t he pl ea agr eement ,  Lamar  pl eaded 

gui l t y t o Count  I ,  aggr avat ed bat t er y as a habi t ual  of f ender ,  

and Count  I I ,  mi sdemeanor  bai l  j umpi ng as a habi t ual  of f ender .   

Al so pur suant  t o t he pl ea agr eement ,  Count  I I I ,  mi sdemeanor  bai l  

j umpi ng as a habi t ual  of f ender ,  was di smi ssed.  

¶7 On Sept ember  15,  2006,  t he c i r cui t  cour t  sent enced 

Lamar  t o a t er m of  i mpr i sonment  of  sevent een year s on Count  I ,  

aggr avat ed bat t er y as a habi t ual  of f ender ,  consi st i ng of  t wel ve 

year s of  i ni t i al  conf i nement  f ol l owed by f i ve year s of  ext ended 
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super vi s i on.   Lamar  was al so sent enced t o a t er m of  i mpr i sonment  

of  t wo year s on Count  I I ,  mi sdemeanor  bai l  j umpi ng as a habi t ual  

of f ender ,  consi s t i ng of  one year  of  i ni t i al  conf i nement  f ol l owed 

by one year  of  ext ended super vi s i on.   These t wo sent ences wer e 

t o be ser ved concur r ent l y t o each ot her .   The ci r cui t  cour t  

gr ant ed Lamar  177 days of  sent ence cr edi t  on bot h count s f or  

t i me he spent  i n cust ody i n connect i on wi t h t hese char ges f r om 

Mar ch 23,  2006 ( t he dat e of  hi s ar r est )  t o Sept ember  15,  2006 

( t he dat e of  Lamar ' s sent enci ng f or  Count  I ,  aggr avat ed bat t er y 

as a habi t ual  of f ender ,  and Count  I I ,  mi sdemeanor  bai l  j umpi ng 

as a habi t ual  of f ender ) .  

¶8 On Mar ch 23,  2007,  Lamar  compl et ed t he i ni t i al  

conf i nement  por t i on of  hi s sent ence on Count  I I ,  mi sdemeanor  

bai l  j umpi ng as a habi t ual  of f ender ,  and r emai ned i n cust ody on 

Count  I ,  aggr avat ed bat t er y as a habi t ual  of f ender .      

¶9 On August  29,  2007,  t he t r i al  cour t  gr ant ed Lamar ' s 

mot i on t o wi t hdr aw hi s gui l t y  pl ea on Count  I ,  aggr avat ed 

bat t er y as a habi t ual  of f ender .   Lamar ’ s mot i on c l ai med he di d 

not  under st and t he penal t i es f or  aggr avat ed bat t er y as a 

habi t ual  of f ender  when he pl ed gui l t y t o t he char ge.   Dur i ng t he 

pl ea hear i ng,  t he c i r cui t  cour t  had er r oneousl y  i nf or med Lamar  

t hat  t he maxi mum penal t y f or  aggr avat ed bat t er y as a habi t ual  

of f ender  was ni net een year s,  when i n f act  t he maxi mum penal t y 

was t went y- one year s.  

¶10 Af t er  Lamar  wi t hdr ew hi s gui l t y pl ea t o Count  I ,  

aggr avat ed bat t er y as a habi t ual  of f ender ,  t he St at e was no 

l onger  bound by t he pl ea agr eement .   Consequent l y,  t he c i r cui t  
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cour t  r ei nst at ed Count  I I I ,  t he second count  of  mi sdemeanor  bai l  

j umpi ng as a habi t ual  of f ender .  

¶11 Sever al  mont hs l at er ,  Lamar  and t he St at e ent er ed i nt o 

anot her  pl ea agr eement . 3  Pur suant  t o t hi s second pl ea agr eement ,  

Lamar  pl ed gui l t y t o aggr avat ed bat t er y ( Amended Count  I )  and 

mi sdemeanor  bai l  j umpi ng ( Amended Count  I I I ) .  Unl i ke Lamar ' s 

i ni t i al  pl ea agr eement ,  nei t her  gui l t y pl ea under  t he second 

pl ea agr eement  i ncl uded t he habi t ual  of f ender  penal t y enhancer .   

Fur t her ,  under  t he t er ms of  t he second pl ea agr eement ,  Judge 

Conen r ecused hi msel f  f r om sent enci ng and t he mat t er  was 

t r ansf er r ed by j udi c i al  assi gnment  t o a di f f er ent  c i r cui t  cour t  

j udge,  Judge Fi or enza,  f or  sent enci ng.  

¶12 On Januar y 3,  2008,  Judge Fi or enza sent enced Lamar  on 

Amended Count  I ,  aggr avat ed bat t er y,  and Amended Count  I I I ,  

mi sdemeanor  bai l  j umpi ng.   Judge Fi or enza sent enced Lamar  t o a 

t er m of  i mpr i sonment  of  f i f t een year s on Amended Count  I ,  

aggr avat ed bat t er y,  consi st i ng of  t en year s of  i ni t i al  

conf i nement  f ol l owed by f i ve year s of  ext ended super vi s i on.   

Lamar  was al so sent enced on Amended Count  I I I ,  mi sdemeanor  bai l  

j umpi ng,  t o ni ne mont hs conf i nement .   The sent ences f or  Amended 

Count  I ,  aggr avat ed bat t er y,  and Amended Count  I I I ,  mi sdemeanor  

bai l  j umpi ng,  wer e t o be ser ved concur r ent l y t o each ot her ,  but  

consecut i vel y t o any ot her  sent ence.   Thi s meant  t hat  t he 

                                                 
3 The sent ence i mposed f or  Count  I I ,  mi sdemeanor  bai l  

j umpi ng as a habi t ual  of f ender ,  was unaf f ect ed by Lamar ' s 
wi t hdr awal  of  hi s gui l t y pl ea on Count  I  and t he second pl ea 
agr eement  ent er ed i nt o wi t h t he St at e.  
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sent ences f or  Amended Count  I ,  aggr avat ed bat t er y,  and Amended 

Count  I I I ,  mi sdemeanor  bai l  j umpi ng,  wer e t o be ser ved,  

t oget her ,  consecut i vel y t o t he sent ence f or  Count  I I ,  

mi sdemeanor  bai l  j umpi ng as a habi t ual  of f ender . 4  Judge Fi or enza 

gr ant ed Lamar  306 days of  sent ence cr edi t .  Thi s sent ence cr edi t  

r ef l ect ed t he days spent  i n conf i nement  bet ween t he t i me hi s 

i ni t i al  conf i nement  por t i on of  hi s sent ence f or  Count  I I ,  

mi sdemeanor  bai l  j umpi ng as a habi t ual  of f ender ,  ended on Mar ch 

23,  2007,  and bef or e hi s Januar y 3,  2008 sent ences wer e i mposed 

f or  Amended Count  I ,  aggr avat ed bat t er y,  and Amended Count  I I I ,  

mi sdemeanor  bai l  j umpi ng. 5 

                                                 
4  The l engt h of  Lamar ' s or i gi nal  sent ence was f or  a t er m of  

i mpr i sonment  of  sevent een year s,  consi st i ng of  t wel ve year s of  
i ni t i al  conf i nement  f ol l owed by f i ve year s ext ended super vi s i on.   
Because Count  I  and Count  I I  wer e t o be ser ved concur r ent l y,  
Count  I  was hi s cont r ol l i ng sent ence.    The l engt h of  Lamar ' s 
consecut i ve sent ences f or  Amended Count  I  and Amended Count  I I I  
i s  al so f or  a t er m of  i mpr i sonment  of  sevent een year s,  
consi st i ng of  el even year s of  i ni t i al  conf i nement  ( one year  on 
Count  I I  and t en year s on Amended Count  I ) ,  f ol l owed by s i x 
year s of  ext ended super vi s i on ( one year  on Count  I I  and f i ve 
year s on Amended Count  I ) .  Ther ef or e,  i t  i s  f ai r  t o obser ve t hat  
t he dur at i on of  t he sent ences i mposed by t he second sent enci ng 
cour t  r esul t ed i n t he same dur at i on as t he sent ences i ni t i al l y  
i mposed by t he or i gi nal  sent enci ng cour t .  

5 Whi l e Lamar  was cr edi t ed 306 days f or  t he per i od bet ween 
Mar ch 23,  2007,  and Januar y 3,  2008,  t hi s per i od of  t i me i s 
act ual l y onl y 286 days.   The r ecor d i ndi cat es t hi s was a 
mi scal cul at i on by t he c i r cui t  cour t .   Thi s mi scal cul at i on,  whi ch 
was t o Lamar ' s benef i t ,  does not  i mpact  our  anal ysi s i n t he 
i nst ant  case——t hat  i s,  whet her  Lamar  i s ent i t l ed t o an 
addi t i onal  189 days of  sent ence cr edi t  f or  t he t i me he was i n 
cust ody f r om Sept ember  15,  2006,  t o Mar ch 23,  2007.  
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¶13 Lamar  pet i t i oned t he ci r cui t  cour t  f or  an or der  

gr ant i ng hi m 189 days of  addi t i onal  sent ence cr edi t  f or  t he days 

he was i n conf i nement  bet ween Sept ember  15,  2006 ( t he dat e he 

began ser vi ng hi s sent ence on Count  I ,  aggr avat ed bat t er y as a 

habi t ual  of f ender ,  and Count  I I ,  mi sdemeanor  bai l  j umpi ng as a 

habi t ual  of f ender )  and Mar ch 23,  2007 ( t he dat e Lamar  compl et ed 

t he i ni t i al  conf i nement  por t i on of  hi s sent ence on Count  I I ,  

mi sdemeanor  bai l  j umpi ng as a habi t ual  of f ender ) .   The 189 days 

of  addi t i onal  sent ence cr edi t  Lamar  r equest ed wer e t he days 

dur i ng whi ch he was ser vi ng t i me f or  Count  I ,  aggr avat ed bat t er y 

as a habi t ual  of f ender ,  and Count  I I ,  mi sdemeanor  bai l  j umpi ng 

as a habi t ual  of f ender .   Lamar  based hi s r equest  on Wi s.  St at .  

§ 973. 04,  whi ch st at es:  " When a sent ence i s vacat ed and a new 

sent ence i s i mposed upon t he def endant  f or  t he same cr i me,  t he 

depar t ment  shal l  cr edi t  t he def endant  wi t h conf i nement  

pr evi ousl y ser ved. "  

¶14 The ci r cui t  cour t  deni ed Lamar ’ s mot i on f or  addi t i onal  

sent ence cr edi t .   Appl y i ng t he hol di ng of  St at e v.  Boet t cher ,  

144 Wi s.  2d 86,  t he c i r cui t  cour t  r ul ed t hat  sent ence cr edi t  

shoul d not  be gr ant ed f or  t wo sent ences bei ng ser ved 

consecut i vel y t o each ot her .   The cour t  r easoned t hat  because 

Amended Count  I ,  aggr avat ed bat t er y,  was sent enced consecut i vel y  

t o Count  I I ,  mi sdemeanor  bai l  j umpi ng as a habi t ual  of f ender ,  

Lamar  was not  ent i t l ed t o cr edi t  f or  bot h sent ences.   Fur t her ,  

t he cour t  hel d t hat  Wi s.  St at .  § 973. 04 does not  " suppl ant  or  

pr eempt  t hi s basi c and l ong- st andi ng r ul e. "  



No.  2008AP2206CR   

 

8 
 

¶15 The cour t  of  appeal s af f i r med t he ci r cui t  cour t ' s  

deni al  of  addi t i onal  sent ence cr edi t .   Lamar ,  321 Wi s.  2d 334,  

¶20.   Fi r st ,  t he cour t  of  appeal s concl uded t hat  Wi s.  St at .  

§ 973. 04 appl i es onl y t o sent enc i ng i n cases wher e " a def endant  

i s ser vi ng one sent ence and t hat  par t i cul ar  sent ence i s 

vacat ed. "   I d. ,  ¶9.   The cour t  l ooked at  t he hi st or y of  t he 

st at ut e,  f i ndi ng i t  was enact ed i n r esponse t o St at e ex r el .  

Dr ankovi ch v.  Mur phy,  248 Wi s.  433,  22 N. W. 2d 540 ( 1946) ,  wher e 

t hi s cour t  hel d t hat  i f  t he pet i t i oner  was r esent enced on t he 

convi ct i on he was chal l engi ng,  he woul d l ose sent ence cr edi t  f or  

al l  t he year s he had al r eady spent  i n pr i son ser vi ng t hat  

sent ence.   Lamar ,  321 Wi s.  2d 334,  ¶9 n. 2.  

¶16 The cour t  of  appeal s expl ai ned t hat  t he days Lamar  was 

seeki ng addi t i onal  sent ence cr edi t  f or ——agai nst  t he sent ence 

i mposed on Count  I ,  aggr avat ed bat t er y as a habi t ual  of f ender ——

wer e t he same days he was ser vi ng an uncont est ed sent ence on 

Count  I I ,  mi sdemeanor  bai l  j umpi ng as a habi t ual  of f ender .   I d. ,  

¶9.   The cour t  r easoned t hat  because Lamar  was s t i l l  ser vi ng hi s  

sent ence on Count  I I  f or  mi sdemeanor  bai l  j umpi ng as a habi t ual  

of f ender ,  he shoul d not  al so r ecei ve cr edi t  f or  hi s Count  I  

sent ence f or  aggr avat ed bat t er y as a habi t ual  of f ender .   I d.       

¶17 Second,  t he cour t  of  appeal s det er mi ned t hat  Wi s.  

St at .  § 973. 155( 1)  shoul d be used t o cal cul at e Lamar ’ s sent ence 

cr edi t .   Lamar ,  321 Wi s.  2d 334,  ¶10.   The cour t  di sagr eed wi t h 

Lamar ’ s ar gument  t hat  t he st at ut e does not  appl y.   I d.   The 

cour t  poi nt ed out  t hat  t he c i r cui t  cour t  pr oper l y appl i ed 

§ 973. 155( 1)  i n gr ant i ng Lamar  306 days of  sent ence cr edi t  f or  
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t i me spent  i n cust ody af t er  hi s i ni t i al  conf i nement  f or  Count  

I I ,  mi sdemeanor  bai l  j umpi ng as a habi t ual  of f ender ,  unt i l  t he 

t i me he was r esent enced on Amended Count  I ,  aggr avat ed bat t er y.   

I d.  

¶18 Fur t her ,  t he cour t  of  appeal s r easoned t hat  r equi r i ng 

t he c i r cui t  cour t  t o gr ant  Lamar  cr edi t  f or  t i me spent  ser vi ng 

hi s sent ence on Count  I ,  aggr avat ed bat t er y as a habi t ual  

of f ender ,  whi l e concur r ent l y ser vi ng hi s sent ence on Count  I I ,  

mi sdemeanor  bai l  j umpi ng as a habi t ual  of f ender ,  " woul d 

ef f ect i vel y pr ohi bi t  t he l at er  sent enci ng cour t  f r om i mposi ng a 

consecut i ve sent ence. "   I d. ,  ¶12.   To suppor t  t hi s pr oposi t i on,  

t he cour t  r el i ed agai n on St at e v.  Boet t cher ,  144 Wi s.  2d 86,  

wher e cr edi t  was gr ant ed on onl y one of  mul t i pl e sent ences bei ng 

ser ved consecut i vel y.   Lamar ,  321 Wi s.  2d 334,  ¶11.  

¶19 Thi r d,  t he cour t  of  appeal s addr essed Lamar ' s c l ai m 

t hat  r ef usi ng t o gr ant  f ul l  cr edi t  f or  t he t i me he ser ved on 

Count  I ,  aggr avat ed bat t er y as a habi t ual  of f ender ,  v i ol at ed hi s 

due pr ocess r i ght s agai nst  doubl e j eopar dy.   I d. ,  ¶13.   Doubl e 

j eopar dy,  t he cour t  expl ai ned,  pr ot ect s a per son f r om mul t i pl e 

puni shment s f or  t he same of f ense.   I d.   The cour t  anal yzed 

doubl e j eopar dy i n t he cont ext  of  j udi c i al  v i ndi ct i veness and 

t he i mposi t i on of  mor e sever e sent ences.   I d. ,  ¶¶14- 16.  

¶20 The cour t  of  appeal s r easoned t hat ,  under  Nor t h 

Car ol i na v.  Pear ce,  395 U. S.  711 ( 1969) ,  and subsequent  case 

l aw,  i f  a j udge ci t es r easons f or  i mposi ng a mor e sever e 

subsequent  sent ence,  t her e i s no f i ndi ng of  v i ndi ct i veness.   

Lamar ,  321 Wi s.  2d 334,  ¶14 n. 4.   Fur t her ,  t he cour t  not ed t hat  
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s i nce Pear ce,  t he i nt er pr et at i on of  doubl e j eopar dy has evol ved.   

Lamar ,  321 Wi s.  2d 334,  ¶¶14- 17.   Speci f i cal l y ,  t he cour t  of  

appeal s expl ai ned t hat  " [ d] oubl e j eopar dy does not  appl y wher e a 

cor r ect i on t o an or i gi nal  i nval i d sent ence r esul t s i n a sent ence 

i ncr ease. "   I d. ,  ¶17 ( c i t i ng St at e v.  Mar t i n,  121 Wi s.  2d 670,  

677- 78,  360 N. W. 2d 43 ( 1985) ) .   The cour t  of  appeal s t hen 

appl i ed t he hol di ng of  St at e v.  Naydi hor ,  2004 WI  43,  270 

Wi s.  2d 585,  678 N. W. 2d 220,  and concl uded t hat ,  because Lamar ' s  

second sent enci ng di d not  r esul t  i n an i ncr ease t o hi s i ni t i al  

sent ence,  no doubl e j eopar dy v i ol at i on occur r ed.    

¶21 Lamar  pet i t i oned t hi s cour t  f or  r evi ew of  t he deci s i on 

of  t he cour t  of  appeal s.   We gr ant ed t he pet i t i on on Oct ober  27,  

2010.  

I I .  STANDARD OF REVI EW 

¶22 The f i r st  i ssue i n t hi s case r equi r es us t o det er mi ne 

whet her  t he c i r cui t  cour t  pr oper l y appl i ed Wi s.  St at .  §§ 973. 04 

and 973. 155 i n denyi ng Lamar  an addi t i onal  189 days of  sent ence 

cr edi t  f or  t he t i me he was i n cust ody f r om Sept ember  15,  2006,  

t o Mar ch 23,  2007.   Thi s i ssue r equi r es t he cour t  t o i nt er pr et  

§§ 973. 04 and 973. 155.   St at ut or y i nt er pr et at i on i s a quest i on 

of  l aw t hat  t hi s cour t  r evi ews de novo.   St at e v.  Johnson,  2007 

WI  107,  ¶¶27- 28,  304 Wi s.  2d 318,  735 N. W. 2d 505.  

¶23 " [ S] t at ut or y i nt er pr et at i on ' begi ns wi t h t he l anguage 

of  t he st at ut e.   I f  t he meani ng of  t he st at ut e i s pl ai n,  we 

or di nar i l y  st op t he i nqui r y. ' "  St at e ex r el .  Kal al  v.  Ci r cui t  

Cour t  f or  Dane Count y,  2004 WI  58,  ¶45,  271 Wi s.  2d 633,  681 

N. W. 2d 110 ( quot i ng Sei der  v.  O' Connel l ,  2000 WI  76,  ¶43,  236 
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Wi s.  2d 211,  612 N. W. 2d 659) .   We i nt er pr et  st at ut or y l anguage 

" i n t he cont ext  i n whi ch i t  i s  used;  not  i n i sol at i on but  as 

par t  of  a whol e;  i n r el at i on t o t he l anguage of  sur r oundi ng or  

c l osel y- r el at ed st at ut es;  and r easonabl y,  t o avoi d absur d or  

unr easonabl e r esul t s. "   I d. ,  ¶46.   Wher e t hi s pr ocess yi el ds a 

pl ai n meani ng,  t he st at ut e i s not  ambi guous and i s appl i ed 

accor di ng t o t hi s ascer t ai nment  of  i t s  meani ng.   I d.   I f  t he 

l anguage i s ambi guous,  however ,  we l ook beyond t he l anguage and 

exami ne ext r i nsi c sour ces of  st at ut or y i nt er pr et at i on,  such as 

t he l egi s l at i ve hi st or y of  t he st at ut e.   I d. ,  ¶50.  

¶24 The second i ssue i n t hi s case i s whet her  Lamar ' s 

pr ot ect i on agai nst  doubl e j eopar dy was vi ol at ed by t he c i r cui t  

cour t ' s  deci s i on t o deny Lamar ' s mot i on f or  189 days of  

addi t i onal  sent ence cr edi t .   " Whet her  an i ndi v i dual ' s 

const i t ut i onal  r i ght  t o be f r ee f r om doubl e j eopar dy has been 

vi ol at ed i s a quest i on of  l aw t hat  t hi s cour t  r evi ews de novo. "   

St at e v.  Ander son,  219 Wi s.  2d 739,  746,  580 N. W. 2d 329 ( 1998) .  

I I I .  DI SCUSSI ON 

¶25 Lamar  r ai ses t wo ar gument s on appeal .   Fi r st ,  Lamar  

ar gues t hat ,  pur suant  t o Wi s.  St at .  § 973. 04,  he i s ent i t l ed t o 

an addi t i onal  189 days of  sent ence cr edi t  f or  t he t i me he spent  

i n cust ody f r om Sept ember  15,  2006,  t o Mar ch 23,  2007.   Second,  

Lamar  cont ends t hat  t he c i r cui t  cour t ' s  deci s i on and or der  

denyi ng Lamar ' s post - convi ct i on mot i on f or  addi t i onal  sent ence 

cr edi t  v i ol at ed hi s const i t ut i onal  pr ot ect i on agai nst  doubl e 

j eopar dy.   We addr ess each ar gument  i n t ur n.  
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A.   Lamar  I s Not  Ent i t l ed To Addi t i onal  Sent ence Cr edi t  Pur suant  

To Wi s.  St at .  § 973. 04 

¶26 Lamar  ar gues t hat ,  under  Wi s.  St at  § 973. 046,  he i s 

ent i t l ed t o an addi t i onal  189 days of  sent ence cr edi t  f or  t he 

t i me he spent  i n cust ody f r om Sept ember  15,  2006 ( t he dat e Lamar  

was or i gi nal l y sent enced on Count  I ,  aggr avat ed bat t er y as a 

habi t ual  of f ender ,  and Count  I I ,  mi sdemeanor  bai l  j umpi ng as a 

habi t ual  of f ender ) ,  t o Mar ch 23,  2007 ( t he dat e Lamar  compl et ed 

t he i ni t i al  conf i nement  por t i on of  hi s sent ence f or  Count  I I ,  

mi sdemeanor  bai l  j umpi ng as a habi t ual  of f ender ) .   Lamar  

cont ends t hat ,  because he ser ved a por t i on of  hi s sent ence f or  

Count  I ,  aggr avat ed bat t er y as a habi t ual  of f ender ,  bef or e t he 

sent ence was vacat ed,  he i s ent i t l ed t o cr edi t  f or  t he t i me he 

ser ved on t hat  sent ence and Count  I I ,  mi sdemeanor  bai l  j umpi ng 

as a habi t ual  of f ender ,  t o be appl i ed t o t he subsequent  sent ence 

i mposed on Amended Count  I ,  aggr avat ed bat t er y.  

¶27 We di sagr ee.   Lamar  seeks sent ence cr edi t  f or  t he t i me 

he was i n cust ody f r om Sept ember  15,  2006,  t o Mar ch 23,  2007.   

Dur i ng t hi s per i od of  t i me,  Lamar  was ser vi ng t wo sent ences 

                                                 
6 Wi sconsi n St at .  § 973. 04 st at es:  " When a sent ence i s 

vacat ed and a new sent ence i s i mposed upon t he def endant  f or  t he 
same cr i me,  t he depar t ment  shal l  cr edi t  t he def endant  wi t h 
conf i nement  pr evi ousl y ser ved. "   As t he cour t  of  appeal s not ed,  
Wi s.  St at .  § 973. 04 di r ect s t he Depar t ment  of  Cor r ect i ons,  not  
t he c i r cui t  cour t ,  t o gi ve cr edi t  f or  t i me ser ved.   The St at e 
does not  cont end t hat  Lamar  er r ed i n pet i t i oni ng t he ci r cui t  
cour t ,  r at her  t han t he Depar t ment  of  Cor r ect i ons,  f or  addi t i onal  
sent ence cr edi t  pur suant  t o Wi s.  St at .  § 973. 04.  Accor di ngl y,  
f or  t he pur poses of  t hi s appeal ,  we assume,  wi t hout  deci di ng,  
t hat  Wi s.  St at .  § 973. 04 appl i es t o sent enci ng cour t s.  
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concur r ent l y:  ( 1)  Count  I ,  aggr avat ed bat t er y as a habi t ual  

of f ender ,  and ( 2)  Count  I I ,  mi sdemeanor  bai l  j umpi ng as a 

habi t ual  of f ender .   On Januar y 3,  2008,  t he c i r cui t  cour t  

sent enced Lamar  on Amended Count  I ,  aggr avat ed bat t er y,  and 

Amended Count  I I I ,  mi sdemeanor  bai l  j umpi ng.   The ci r cui t  cour t  

or der ed t hat  Lamar  ser ve t hese t wo sent ences concur r ent l y t o 

each ot her ,  but  consecut i ve t o any ot her  sent ence.   As t he 

c i r cui t  cour t  cor r ect l y not ed,  Lamar  " r ecei ved cr edi t  f r om 

Sept ember  15,  2006 t o Mar ch 23,  2007 t owar d t he ser vi ce of  hi s  

sent ence on count  t wo [ bai l  j umpi ng as a habi t ual  of f ender ] ——a 

sent ence t hat  was not  vacat ed dur i ng t he pr i or  post convi ct i on 

pr oceedi ngs. "    

¶28 I n Boet t cher ,  we hel d t hat  a def endant  i s not  ent i t l ed 

t o r ecei ve dual  cr edi t  on a consecut i ve sent ence.   Boet t cher ,  

144 Wi s.  2d at  87.   " Cr edi t  i s t o be gi ven on a day- f or - day 

basi s,  whi ch i s not  t o be dupl i cat i vel y cr edi t ed t o mor e t han 

one of  t he sent ences i mposed t o r un consecut i vel y. "   I d. ;  see 

al so St at e v.  Jackson,  2000 WI  App 41,  ¶19,  233 Wi s.  2d 231,  607 

N. W. 2d 338 ( i nt er nal  quot at i ons omi t t ed)  ( not i ng t hat  " [ t ] he 

cor e i dea of  Boet t cher  i s t hat  dual  cr edi t  i s  not  per mi t t ed 

wher e a def endant  has al r eady r ecei ved cr edi t  agai nst  a sent ence 

whi ch has been,  or  wi l l  be,  separ at el y ser ved. " )  

¶29 Under  Boet t cher ,  Lamar  i s not  ent i t l ed t o r ecei ve t he 

189 days of  cr edi t  he i s seeki ng because t he sent ences i mposed 

on Januar y 3,  2008,  wer e or der ed by t he c i r cui t  cour t  t o be 

consecut i ve t o t he sent ence pr evi ousl y i mposed f or  mi sdemeanor  

bai l  j umpi ng as a habi t ual  of f ender .  



No.  2008AP2206CR   

 

14 
 

¶30 Lamar  ar gues t hat  Boet t cher  does not  appl y  t o t hi s 

case because Boet t cher  was i nt er pr et i ng Wi s.  St at .  § 973. 155,  

and not  Wi s.  St at .  § 973. 04,  i n hol di ng t hat  dual  cr edi t  shoul d 

not  be awar ded f or  consecut i ve sent ences.   Speci f i cal l y,  Lamar  

ar gues t hat  § 973. 155 i s i nappl i cabl e her e because t he st at ut e 

has been const r ued t o gover n onl y t he awar d of  sent ence cr edi t  

f or  pr e- sent ence cust ody.  Sect i on 973. 04,  on t he ot her  hand,  

gover ns post - sent enci ng cust ody,  whi ch i s what  Lamar  ar gues i s 

at  i ssue i n t hi s case.  

¶31 We di sagr ee.   Wi sconsi n St at .  § 973. 155( 1)  pr ovi des i n 

r el evant  par t :  

( 1) ( a)  A convi c t ed of f ender  shal l  be gi ven cr edi t  
t owar d t he ser vi ce of  hi s or  her  sent ence f or  al l  days 
spent  i n cust ody i n connect i on wi t h t he cour se of  
conduct  f or  whi ch sent ence was i mposed.  As used i n 
t hi s subsect i on,  " act ual  days spent  i n cust ody"  
i ncl udes,  wi t hout  l i mi t at i on by enumer at i on,  
conf i nement  r el at ed t o an of f ense f or  whi ch t he 
of f ender  i s ul t i mat el y sent enced,  or  f or  any ot her  
sent ence ar i s i ng out  of  t he same cour se of  conduct ,  
whi ch occur s:  
 
1.  Whi l e t he of f ender  i s awai t i ng t r i al ;  
 
2.  Whi l e t he of f ender  i s bei ng t r i ed;  and 
 
3.  Whi l e t he of f ender  i s awai t i ng i mposi t i on of  
sent ence af t er  t r i al .  
 
( b)  The cat egor i es i n par .  ( a)  and sub.  ( 1m)  i ncl ude 
cust ody of  t he convi ct ed of f ender  whi ch i s i n whol e or  
i n par t  t he r esul t  of  a pr obat i on,  ext ended 
super vi s i on or  par ol e hol d under  s.  302. 113( 8m) ,  
302. 114( 8m) ,  304. 06( 3) ,  or  973. 10( 2)  pl aced upon t he 
per son f or  t he same cour se of  conduct  as t hat  
r esul t i ng i n t he new convi ct i on.  
 
.  .  .  .  



No.  2008AP2206CR   

 

15 
 

 
( 3)  The cr edi t  pr ovi ded i n sub.  ( 1)  or  ( 1m)  shal l  be 
comput ed as i f  t he convi ct ed of f ender  had ser ved such 
t i me i n t he i nst i t ut i on t o whi ch he or  she has been 
sent enced.  

¶32 The pl ai n l anguage of  Wi s.  St at .  § 973. 155( 1) ( a) 3.  

makes cl ear  t hat  t he st at ut e appl i es t o cr edi t  f or  cust ody 

" [ w] hi l e t he of f ender  i s awai t i ng i mposi t i on of  sent ence af t er  

t r i al . "   The 189 days of  addi t i onal  sent ence cr edi t  Lamar  seeks 

wer e al l  ser ved bef or e t he i mposi t i on of  hi s second sent enci ng 

on Januar y 3,  2008——t hat  i s,  whi l e he was awai t i ng sent enci ng.   

Consequent l y,  § 973. 155,  whi ch was i nt er pr et ed i n Boet t cher  as 

pr ohi bi t i ng dual  cr edi t  on consecut i ve sent ences,  appl i es her e. 7 

¶33 Lamar  ar gues t hat  appl y i ng Wi s.  St at .  § 973. 155 and 

t he Boet t cher  r ul e t o t he i nst ant  case ef f ect i vel y r ender s Wi s.  

St at .  § 973. 04 meani ngl ess.   As Lamar  cor r ect l y not es,  st at ut es 

ar e t o be const r ued t o avoi d absur d or  unr easonabl e r esul t s.   

                                                 
7 Lamar ' s pr oposed st at ut or y f r amewor k,  wher e Wi s.  St at .  § 973. 155 
appl i es onl y t o t he per i od of  t i me Lamar  spent  i n conf i nement  
pr i or  t o hi s or i gi nal  sent enci ng on Sept ember  15,  2006,  i gnor es 
t hat  Lamar  was sent enced on t wo separ at e dat es i n t hi s case——
Sept ember  15,  2006,  and Januar y 3,  2008.  

Lamar  cont ends t hat  t he per i od of  t i me af t er  t he i ni t i al  
Sept ember  15,  2006 sent enci ng i s al l  post - sent ence cust ody,  and 
t hat  subsequent l y Wi s.  St at .  § 973. 04——r at her  t han Wi s.  St at .  
§ 973. 155——cont r ol s.   Obvi ousl y,  t he t i me per i od af t er  Sept ember  
15,  2006,  f ol l owed Lamar ' s i ni t i al  sent enci ng,  but  Lamar  
over l ooks t hat  t hi s t i me per i od was al so pr i or  t o t he i mposi t i on 
of  Lamar ' s second sent enci ng on Januar y 3,  2008.   I t  i s  post -
sent ence cust ody i n r egar ds t o Lamar ' s Sept ember  15,  2006 
sent enci ng,  but  i t  i s  pr e- sent ence cust ody i n r egar ds t o Lamar ' s 
Januar y 3,  2008 sent enci ng.   Under  t he pl ai n l anguage of  
§ 973. 155,  t he st at ut e c l ear l y appl i es t o t hi s case.   
Accor di ngl y,  we ar e not  per suaded by Lamar ' s  ar gument  t hat  
§§ 973. 155 and 973. 04 addr ess mut ual l y excl usi ve per i ods of  
Lamar ' s cust ody.  
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St at e v.  Gal van,  2007 WI  App 173,  ¶7,  304 Wi s.  2d 466,  736 

N. W. 2d 890.   Lamar  cont ends t hat  i f  we concl ude t hat  § 973. 155 

cont r ol s i n t hi s s i t uat i on,  we wi l l  ef f ect i vel y be act i ng as 

t hough t he l egi s l at ur e di d not  i nt end t o gr ant  sent ence cr edi t  

f or  t i me ser ved agai nst  a vacat ed sent ence pur suant  t o § 973. 04.   

The cour t  of  appeal s di d not  addr ess t hi s ar gument ,  concl udi ng 

t hat  § 973. 04 i s i nappl i cabl e under  t he f act s of  t hi s case.   

Speci f i cal l y,  t he cour t  of  appeal s i nt er pr et ed § 973. 04 as 

appl y i ng onl y i n s i t uat i ons wher e " a def endant  i s ser vi ng one 

sent ence and t hat  par t i cul ar  sent ence i s vacat ed. "   St at e v.  

Lamar ,  321 Wi s.  2d 334,  ¶9.  

¶34 The St at e ar gues ( and Lamar  obvi ousl y agr ees)  t hat  t he 

cour t  of  appeal s i nt er pr et ed t he scope of  Wi s.  St at .  § 973. 04 

t oo nar r owl y.   We agr ee.   Nei t her  t he pl ai n l anguage of  § 973. 04 

nor  pr ecedent  suppor t s t he concl usi on t hat  t he s t at ut e i s meant  

t o appl y onl y t o cases i nvol v i ng one sent ence.  

¶35 I nst ead,  we concl ude t hat  Wi s.  St at .  §§ 973. 04 and 

973. 155 ar e bot h appl i cabl e t o t he i nst ant  case.   The oper at i ve 

l anguage of  § 973. 04——t hat  t he def endant  shal l  be cr edi t ed " wi t h 

conf i nement  pr evi ousl y ser ved" ——must  be i nt er pr et ed i n l i ght  of  

t he nat ur e of  t he par t i cul ar  sent ences i mposed.   A cour t  has t he 

aut hor i t y t o " pr ovi de t hat  any such sent ence be concur r ent  wi t h 

or  consecut i ve t o any ot her  sent ence i mposed at  t he same t i me or  

pr evi ousl y. "   Wi s.  St at .  § 973. 15( 2) .  

¶36 Her e,  t he c i r cui t  cour t  or der ed t hat  Lamar ' s sent ences 

f or  Amended Count  I ,  aggr avat ed bat t er y,  and Amended Count  I I I ,  

mi sdemeanor  bai l  j umpi ng,  r un consecut i ve t o any ot her  sent ence.   
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I f  t he c i r cui t  cour t  had or der ed Lamar  t o ser ve hi s sent ences 

f or  Amended Count  I ,  aggr avat ed bat t er y,  and Amended Count  I I I ,  

mi sdemeanor  bai l  j umpi ng,  concur r ent l y wi t h Count  I I ,  

mi sdemeanor  bai l  j umpi ng as a habi t ual  of f ender ,  he woul d be 

ent i t l ed t o al l  of  t he t i me he ser ved on t he or i gi nal  Count  I  

char ge f or  aggr avat ed bat t er y as a habi t ual  of f ender .   However ,  

because t he ci r cui t  cour t  or der ed t he sent ences f or  Amended 

Count  I ,  aggr avat ed bat t er y,  and Amended Count  I I I ,  mi sdemeanor  

bai l  j umpi ng,  t o be ser ved consecut i vel y t o any ot her  sent ence,  

t he sent ence cr edi t  Lamar  seeks was not  " pr evi ousl y ser ved"  i n 

sat i sf act i on of  t he sent ence f or  Amended Count  I ,  aggr avat ed 

bat t er y,  but  onl y i n sat i sf act i on of  t he sent ence f or  Count  I I ,  

mi sdemeanor  bai l  j umpi ng as a habi t ual  of f ender . 8 

¶37 I n t he i nst ant  case,  t he t i me f or  whi ch Lamar  seeks 

sent ence cr edi t  was ser ved on a separ at e,  non- concur r ent  

sent ence.   I f  Lamar  r ecei ved t he sent ence cr edi t  he seeks,  he 

woul d r ecei ve dual  cr edi t  f r om t wo consecut i ve sent ences f or  t he 

per i od f r om Sept ember  15,  2006,  t hr ough Mar ch 23,  2007.   As t hi s  

cour t  hel d i n Boet t cher ,  def endant s ar e not  ent i t l ed t o dual  

                                                 
8 Judge Fi or enza or der ed Lamar  t o ser ve hi s sent ences f or  

Amended Count  I ,  aggr avat ed bat t er y,  and Amended Count  I I I ,  
mi sdemeanor  bai l  j umpi ng,  consecut i vel y t o Count  I I ,  mi sdemeanor  
bai l  j umpi ng as a habi t ual  of f ender .   I f  we wer e t o gr ant  Lamar  
t he addi t i onal  sent ence cr edi t  he seeks,  we woul d be ef f ect i vel y 
nul l i f y i ng Judge Fi or enza' s or der  i mposi ng consecut i ve 
sent ences.   Such a r esul t  woul d v i ol at e t he pl ai n l anguage of  
Wi s.  St at .  § 973. 15( 2)  ( " t he cour t  .  .  .  may pr ovi de t hat  any 
such sent ence be concur r ent  wi t h or  consecut i ve t o any ot her  
sent ence i mposed at  t he same t i me or  pr evi ousl y. " ) .  
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cr edi t  on a consecut i ve sent ence. 9  See Boet t cher ,  144 Wi s.  2d at  

87 ( " Cr edi t  i s  t o be gi ven on a day- f or - day basi s,  whi ch i s not  

t o be dupl i cat i vel y cr edi t ed t o mor e t han one of  t he sent ences 

i mposed t o r un consecut i vel y. " ) .   Accor di ngl y,  we concl ude t hat  

Lamar  r ecei ved al l  of  t he sent ence cr edi t  t o whi ch he i s 

ent i t l ed.  

¶38 The di ssent  ar gues t hat  appl y i ng Wi s.  St at .  § 973. 155 

t o t he i nst ant  case i s an unr easonabl e i nt er pr et at i on of  t he 

st at ut e.   Di ssent i ng op. ,  ¶12.   I nst ead,  t he di ssent  adopt s 

Lamar ' s i nt er pr et at i on of  Wi s.  St at .  §§ 973. 04 and 973. 155,  

cont endi ng t hat  § 973. 04 cont r ol s i n t hi s case and § 973. 155 i s  

i nappl i cabl e.   The di ssent  mai nt ai ns t hat  our  hol di ng " r ej ect s  

r eal i t y, "  whi l e t he di ssent ' s  appr oach " honor s t he i nt ent  of  

bot h t he or i gi nal  and second sent enci ng cour t s. "   I d. ,  ¶25.   

Thi s i s whol l y i naccur at e.  

¶39 The di ssent ' s appr oach does not  honor  t he i nt ent  of  

t he or i gi nal  and second sent enci ng cour t s;  i n f act ,  i t  ent i r el y 

i gnor es t he i nt ent ,  and subver t s t he aut hor i t y,  of  t he second 

sent enci ng cour t  i n an at t empt  t o honor  t he i nt ent  behi nd a 

sent ence t hat  was subsequent l y vacat ed.   The or i gi nal  sent enci ng 

cour t  or der ed Lamar  t o ser ve concur r ent  sent ences f or  Count  I  

and Count  I I .   Subsequent l y,  i n r esponse t o Lamar ' s mot i on t o 

                                                 
9 Thi s i s i n accor d wi t h t he Speci al  Mat er i al s appended t o 

t he cr i mi nal  Wi sconsi n Jur y I nst r uct i ons,  whi ch pr ovi de t hat  " An 
of f ender  i s i n gener al  not  ent i t l ed t o sent ence cr edi t  under  
§ 973. 155 f or  cust ody t hat  i s bei ng ser ved i n sat i sf act i on of  
anot her  unr el at ed cr i mi nal  sent ence. "   Wi s.  JI - Cr i mi nal  SM- 34A 
at  10 ( 1994) .  
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wi t hdr aw hi s gui l t y pl ea on Count  I ,  t he Count  I  sent ence was 

vacat ed. 10  To vacat e means " [ t ] o nul l i f y  or  cancel ;  make voi d;  

i nval i dat e. "   Bl ack' s Law Di ct i onar y 1435 ( 9t h ed.  2009) .   Thi s 

vacat ed sent ence f or  Count  I ,  i mposed by t he or i gi nal  sent enci ng 

cour t ,  i s  t he excl usi ve f ocus of  t he di ssent ' s ar gument .  

¶40 The pr obl em wi t h t he di ssent ' s appr oach i s t hat  t wo 

cour t s sent enced Lamar ,  not  one.   Af t er  Count  I  was vacat ed——i n 

ot her  wor ds,  af t er  i t  was nul l i f i ed and no l onger  i n ef f ect ——

Lamar  was r esent enced on Amended Count  I .   The ci r cui t  cour t ,  

pur suant  t o i t s aut hor i t y under  Wi s.  St at .  § 973. 15( 2) ,  

r esent enced Lamar  t o ser ve hi s Amended Count  I  sent ence 

consecut i ve t o any ot her  sent ence. 11  I t  i s  t he di ssent  t hat  

chooses t o " r ej ect  r eal i t y, "  i nexpl i cabl y concl udi ng t hat  t he 

most  r easonabl e manner  of  honor i ng t he i nt ent  of  t he second 

sent enci ng cour t  i s  t o al t oget her  di sr egar d t he cour t ' s 

st at ut or y aut hor i t y t o i mpose consecut i ve sent ences.   We hol d 

t hat  t he mor e ef f ect i ve way t o honor  t he i nt ent  of  t he second 

sent enci ng cour t  i s  t o act ual l y uphol d t he sent ence i t  i mposed,  

r at her  t han di sr egar d i t .  

                                                 
10 " When a j udgment  has been r ender ed and l at er  set  asi de or  

vacat ed,  t he mat t er  st ands pr eci sel y as i f  t her e had been no 
j udgment .   The vacat ed j udgment  l acks f or ce or  ef f ect  and pl aces 
t he par t i es i n t he posi t i on t hey occupi ed bef or e ent r y of  t he 
j udgment . "  47 Am.  Jur .  2d Judgment s § 714.  

11 " Fi r ml y r oot ed i n common l aw i s t he pr i nci pl e t hat  t he 
sel ect i on of  ei t her  concur r ent  or  consecut i ve sent ences r est s 
wi t hi n t he di scr et i on of  sent enci ng j udges. "   Ar t hur  W.  
Campbel l ,  Law of  Sent enci ng § 9: 22 ( 3d ed.  2004) .  
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¶41 The f act s of  t hi s case ar e unusual ,  and consequent l y 

our  hol di ng i s nar r ow.   We hol d t hat  an of f ender  i s not  ent i t l ed 

t o addi t i onal  sent ence cr edi t  pur suant  t o Wi s.  St at .  § 973. 04 

when ( 1)  t he vacat ed sent ence was or i gi nal l y i mposed concur r ent  

t o a separ at e sent ence,  ( 2)  t he separ at e sent ence i s not  

vacat ed,  ( 3)  t he vacat ed sent ence i s r ei mposed consecut i vel y t o 

t he non- vacat ed sent ence,  and ( 4)  t he t i me t hat  t he def endant  

r equest ed was ser ved i n sat i sf act i on of  t he sent ence t hat  was 

not  vacat ed.  

B.   Doubl e Jeopar dy Pr i nci pl es Do Not  Compel  Awar di ng Lamar  

Addi t i onal  Sent ence Cr edi t  

¶42 Lamar  next  ar gues t hat  doubl e j eopar dy pr i nci pl es 

compel  cr edi t i ng hi m wi t h ever y day he ser ved under  hi s or i gi nal  

aggr avat ed bat t er y as a habi t ual  of f ender  sent ence.  

¶43 The Fi f t h Amendment  t o t he Uni t ed St at es Const i t ut i on 

pr ot ect s an i ndi v i dual  f r om bei ng t wi ce put  i n j eopar dy f or  t he 

same of f ense.   I n Bent on v.  Mar yl and,  395 U. S.  784 ( 1969) ,  t hi s 

guar ant ee agai nst  doubl e j eopar dy was hel d enf or ceabl e agai nst  

t he st at es t hr ough t he Four t eent h Amendment .   The Wi sconsi n 

Const i t ut i on al so guar ant ees pr ot ect i on f r om doubl e j eopar dy i n 

Ar t i c l e I ,  § 8( 1) . 12  " Because t he pr ot ect i on af f or ded by t hese 

pr ovi s i ons i s coext ensi ve,  Wi sconsi n cour t s have t r adi t i onal l y 

                                                 
12 Ar t i c l e I ,  § 8( 1) ,  of  t he Wi sconsi n Const i t ut i on st at es,  

i n r el evant  par t ,  " no per son f or  t he same of f ense may be put  
t wi ce i n j eopar dy of  puni shment  .  .  .  . "  
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t r eat ed t hem as one. "   St at e v.  Gr uet zmacher ,  2004 WI  55,  ¶21,  

271 Wi s.  2d 585,  679 N. W. 2d 533.  

¶44 The guar ant ee agai nst  doubl e j eopar dy encompasses 

t hr ee separ at e const i t ut i onal  pr ot ect i ons.   Nor t h Car ol i na v.  

Pear ce,  395 U. S.  711,  717 ( 1969) .   " I t  pr ot ect s  agai nst  a second 

pr osecut i on f or  t he same of f ense af t er  acqui t t al .   I t  pr ot ect s 

agai nst  a second pr osecut i on f or  t he same of f ense af t er  

convi ct i on.   And i t  pr ot ect s agai nst  mul t i pl e puni shment s f or  

t he same of f ense. "   I d.  at  717.   Lamar  cont ends t hat  under  t hi s 

l ast  pr ot ect i on——t he pr ot ect i on agai nst  mul t i pl e puni shment s f or  

t he same of f ense——he i s const i t ut i onal l y ent i t l ed t o t he 189 

days of  addi t i onal  sent ence cr edi t  at  i ssue i n t hi s case.  

¶45 I n Pear ce,  t he Uni t ed St at es Supr eme Cour t  c i t ed t he 

l andmar k case of  Ex par t e Lange,  85 U. S.  163 ( 1873) ,  f or  t he 

pr i nci pl e t hat  doubl e j eopar dy pr ot ect i ons ar e undoubt edl y 

" v i ol at ed when puni shment  al r eady exact ed f or  an of f ense i s not  

f ul l y  ' cr edi t ed'  i n i mposi ng sent ence upon a new convi ct i on f or  

t he same of f ense. "   395 U. S.  at  717- 18.   Lamar  ar gues t hat ,  i f  

uphel d,  t he r ul i ngs of  t he c i r cui t  cour t  and cour t  of  appeal s 

wi l l  be v i ol at i ng t hi s vener abl e pr i nci pl e.  

¶46 The cour t  of  appeal s and t he St at e f ai l  t o di r ect l y 

r espond t o Lamar ' s doubl e j eopar dy ar gument ,  f ocusi ng pr i mar i l y  

on t he f act  t hat  no evi dence i n t he r ecor d suggest s t he c i r cui t  

cour t  was vi ndi ct i ve i n t he sent ence i t  i mposed on Januar y 3,  
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2008. 13  As Lamar  under st andabl y st r esses,  he has never  al l eged 

t hat  t he c i r cui t  cour t  was act i ng v i ndi ct i vel y.   I n f act ,  

Lamar ' s doubl e j eopar dy ar gument  has not hi ng t o do wi t h j udi c i al  

v i ndi ct i veness.   Lamar ' s ar gument  i nst ead cont ends t hat  

decl i ni ng t o cr edi t  Lamar  f or  t he t i me he ser ved f r om Sept ember  

15,  2006,  t o Mar ch 23,  2007,  f ai l s  t o f ul l y  cr edi t  Lamar  f or  

ever y day he was i n cust ody f or  hi s Count  I  sent ence f or  

aggr avat ed bat t er y as a habi t ual  of f ender .   Lamar  ar gues t hat  

f ai l i ng t o f ul l y  cr edi t  hi m f or  t he t i me he was i n cust ody 

dur i ng t hi s per i od v i ol at es hi s const i t ut i onal  pr ot ect i on 

agai nst  doubl e j eopar dy.  

¶47 We ar e not  per suaded by Lamar ' s ar gument .   On Januar y 

3,  2008,  t he c i r cui t  cour t  or der ed t hat  Lamar ' s Amended Count  I  

sent ence f or  aggr avat ed bat t er y be ser ved consecut i vel y t o any 

ot her  sent ence.   Fr om Sept ember  15,  2006,  t o Mar ch 23,  2007——t he 

t i me per i od f or  whi ch Lamar  i s seeki ng addi t i onal  sent ence 

                                                 
13 I n Pear ce,  t he Uni t ed St at es Supr eme Cour t  hel d t hat ,  

because t he f ear  of  j udi c i al  v i ndi ct i veness " may 
unconst i t ut i onal l y det er  a def endant ' s exer ci se of  t he r i ght  t o 
appeal  or  col l at er al l y at t ack hi s f i r st  convi ct i on,  due pr ocess 
[ ]  r equi r es t hat  a def endant  be f r eed of  appr ehensi on of  [ ]  a 
r et al i at or y mot i vat i on on t he par t  of  t he sent enci ng j udge. "   
Nor t h Car ol i na v .  Pear ce,  395 U. S.  711,  725 ( 1969) .   To ensur e 
t hat  t he sent enci ng j udge does not  have such a mot i vat i on,  t he 
Pear ce cour t  r equi r ed t hat  " whenever  a j udge i mposes a mor e 
sever e sent ence upon a def endant  af t er  a new t r i al ,  t he r easons 
f or  hi s doi ng so must  af f i r mat i vel y appear . "   I d.  at  726.   
Subsequent  case l aw has si gni f i cant l y nar r owed t he hol di ng of  
Pear ce t o cr eat e a " pr esumpt i on of  v i ndi ct i veness"  onl y i n 
s i t uat i ons wher e " t her e i s a r easonabl e l i kel i hood t hat  t he 
i ncr ease i n sent ence i s t he pr oduct  of  act ual  v i ndi ct i veness on 
t he sent enci ng aut hor i t y. "   Al abama v.  Smi t h,  490 U. S.  794,  799 
( 1989) ( i nt er nal  quot at i ons omi t t ed) .  
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cr edi t ——Lamar  was ser vi ng hi s Count  I  sent ence and hi s Count  I I  

sent ence f or  mi sdemeanor  bai l  j umpi ng as a habi t ual  of f ender  

concur r ent l y.   Because t he ci r cui t  cour t ,  dur i ng Lamar ' s second 

sent enci ng,  or der ed hi m t o ser ve hi s sent ences f or  Amended Count  

I ,  aggr avat ed bat t er y,  and Amended Count  I I I ,  mi sdemeanor  bai l  

j umpi ng,  consecut i vel y t o any ot her  sent ence,  i t  woul d go 

agai nst  t he or der  of  t he c i r cui t  cour t  t o cr edi t  Lamar  wi t h t i me 

he ser ved bef or e Mar ch 23,  2007 ( t he dat e Lamar  compl et ed hi s 

i ni t i al  i ncar cer at i on por t i on of  hi s Count  I I  sent ence f or  

mi sdemeanor  bai l  j umpi ng as a habi t ual  of f ender ) .  

¶48 Thi s does not  v i ol at e Lamar ' s const i t ut i onal  

pr ot ect i on agai nst  doubl e j eopar dy.   I n St at e v.  Amos,  153 

Wi s.  2d 257,  450 N. W. 2d 503 ( Ct .  App.  1989) ,  t he cour t  of  

appeal s f aced a doubl e j eopar dy c l ai m based on t he t r i al  cour t ' s  

r evocat i on of  i t s  or i gi nal  awar d of  726 days of  sent ence cr edi t .   

The cour t  of  appeal s hel d t hat  t he el i mi nat i on of  sent ence 

cr edi t  t o whi ch an of f ender  i s not  st at ut or i l y  ent i t l ed does not  

v i ol at e doubl e j eopar dy.   153 Wi s.  2d at  281- 82.   The Amos cour t  

concl uded t hat ,  " [ I ] n t hi s case,  t he sent ence was modi f i ed t o 

el i mi nat e .  .  .  cr edi t  t hat  [ t he def endant ]  was not  ent i t l ed 

t o. "   I d.  at  282.   Accor di ngl y,  doubl e j eopar dy was not  

i mpl i cat ed.   I d.  

¶49 Her e,  t he c i r cui t  cour t ,  pur suant  t o Wi s.  St at .  

§§ 973. 04 and 973. 155,  pr oper l y deni ed Lamar ' s post convi ct i on 

mot i on f or  addi t i onal  sent ence cr edi t .   Consequent l y,  Lamar  was 

not  st at ut or i l y  ent i t l ed t o t hi s  addi t i onal  sent ence cr edi t ,  and 
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as t he cour t  of  appeal s hel d i n Amos,  we concl ude t hat  Lamar ' s  

pr ot ect i on agai nst  doubl e j eopar dy has not  been vi ol at ed.  

¶50 Fr om Sept ember  15,  2006,  t o Mar ch 23,  2007,  Lamar  

r ecei ved cr edi t  f or  t he sent ence he was ser vi ng f or  Count  I I ,  

mi sdemeanor  bai l  j umpi ng as a habi t ual  of f ender .   We hol d t hat  

t he const i t ut i onal  guar ant ee agai nst  doubl e j eopar dy does not  

r equi r e t hat  a def endant  r ecei ve sent ence cr edi t  f or  ever y day 

ser ved agai nst  a sent ence when ( 1)  t he vacat ed sent ence was 

or i gi nal l y i mposed concur r ent  t o a separ at e sent ence,  ( 2)  t he 

separ at e sent ence i s not  vacat ed,  ( 3)  t he vacat ed sent ence i s 

r ei mposed consecut i vel y t o t he non- vacat ed sent ence,  and ( 4)  t he 

t i me t hat  t he def endant  r equest ed was ser ved i n sat i sf act i on of  

t he sent ence t hat  was not  vacat ed.  

I V.   CONCLUSI ON 

¶51 Lamar  cont ends t hat ,  pur suant  t o Wi s.  St at .  § 973. 04,  

he i s ent i t l ed t o sent ence cr edi t  f or  t he per i od bet ween t he 

dat e he began ser vi ng hi s or i gi nal  aggr avat ed bat t er y as a 

habi t ual  of f ender  sent ence and t he dat e he compl et ed t he i ni t i al  

conf i nement  por t i on of  hi s mi sdemeanor  bai l  j umpi ng as a 

habi t ual  of f ender  sent ence.   Lamar  f ur t her  ar gues t hat  t he post -

convi ct i on deci s i on and or der  of  t he c i r cui t  cour t  denyi ng hi m 

addi t i onal  sent ence cr edi t  v i ol at es hi s due pr ocess r i ght s 

agai nst  doubl e j eopar dy.  

¶52 We r ej ect  Lamar ' s i nt er pr et at i on of  Wi s.  St at .  

§ 973. 04 and concl ude t hat ,  under  St at e v.  Boet t cher ,  144 

Wi s.  2d 86,  Lamar  i s not  ent i t l ed t o addi t i onal  sent ence cr edi t .   

We hol d t hat  an of f ender  i s not  ent i t l ed t o addi t i onal  sent ence 
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cr edi t  pur suant  t o § 973. 04 when t he vacat ed sent ence was 

or i gi nal l y i mposed concur r ent  t o a separ at e sent ence,  t hat  

sent ence i s not  vacat ed,  t he vacat ed sent ence i s r ei mposed 

consecut i vel y t o t he non- vacat ed sent ence,  and t he t i me t hat  t he 

def endant  r equest ed was ser ved i n sat i sf act i on of  t he sent ence 

t hat  was not  vacat ed.    Addi t i onal l y,  we concl ude t hat  Lamar ' s 

const i t ut i onal  pr ot ect i on agai nst  doubl e j eopar dy does not  

compel  us t o gr ant  Lamar  wi t h addi t i onal  sent ence cr edi t .  

By the Court.—The deci s i on of  t he Cour t  of  Appeal s i s 

af f i r med.  
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¶53 SHI RLEY S.  ABRAHAMSON,  C. J.    (dissenting).  Ci r cui t  

cour t s and t he Depar t ment  of  Cor r ect i ons deal  wi t h sent ence 

cr edi t  ever y day i n a var i et y of  f act  s i t uat i ons.   Cl ar i t y and 

si mpl i c i t y i n comput i ng sent ence cr edi t  cont i nues t o escape us 

al l .   I n Jul y 2010,  St at e v.  Car t er ,  2010 WI  77,  327 Wi s.  2d 1,  

785 N. W. 2d 516,  a sent ence cr edi t  case i n whi ch t he St at e and 

t he def endant  agr eed about  t he cr edi t  t o be awar ded,  pr oduced 5 

opi ni ons t ot al i ng mor e t han 100 pr i nt ed pages.   Her e we go once 

agai n!   

¶54 I n t he pr esent  case,  t he di sput e f ocuses on 189 days 

t hat  t he def endant  ser ved under  hi s or i gi nal  sent ence f or  

aggr avat ed bat t er y.   The maj or i t y opi ni on r ef uses t o appl y t he 

c l ear  t ext  of  Wi s.  St at .  § 973. 04,  r ender s § 973. 04 sur pl usage,  

and vi ol at es Lamar ' s const i t ut i onal  guar ant ee agai nst  doubl e 

j eopar dy.   As a r esul t  of  t he maj or i t y opi ni on,  Lamar ,  who has 

ser ved 189 days i n conf i nement  f or  aggr avat ed bat t er y,  wi l l  now 

ser ve t hose 189 days agai n f or  t he same of f ense. 1  " I f  t her e i s 

anyt hi ng set t l ed i n t he j ur i spr udence of  Engl and and Amer i ca,  i t  

i s  t hat  no man can be t wi ce l awf ul l y puni shed f or  t he same 

                                                 
1 As a r esul t  of  t he maj or i t y ' s  i nt er pr et at i on,  Lamar  wi l l  

ser ve 15 year s pl us 189 days as puni shment  f or  aggr avat ed 
bat t er y.   Aggr avat ed bat t er y ( Wi s.  St at .  § 940. 19( 5) )  i s  a Cl ass 
E f el ony,  whi ch car r i es a penal t y of  " a f i ne not  t o exceed 
$50, 000 or  i mpr i sonment  not  t o exceed 15 year s,  or  bot h. "   Wi s.  
St at .  § 939. 50( 3) ( e) .   The maj or i t y ' s i nt er pr et at i on v i ol at es 
bot h t he maxi mum penal t y pr escr i bed by t he l egi s l at ur e and t he 
doubl e j eopar dy guar ant ee.  
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of f ence. " 2  I  woul d appl y Wi s.  St at .  §§ 973. 04 and 973. 155,  and I  

woul d not  puni sh Lamar  t wi ce f or  t he same of f ense.      

¶55 To hel p c l ar i f y  t he i ssue I  set  f or t h t he t i mel i ne 

bot h i n char t  and bul l et  f or ms:  

                                                 
2 Ex par t e Lange,  85 U. S.  163,  168 ( 1873) .   
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¶56 The f ol l owi ng t i mel i ne mor e f ul l y expl ai ns t he char t :   
 

•  On Mar ch 23,  2006,  Lamar  was t aken i nt o cust ody f or  
conduct  l eadi ng t o t he aggr avat ed bat t er y and bai l  j umpi ng 
char ges.   

 
•  Lamar  r emai ned i n cust ody f or  177 days pr i or  t o hi s 
f i r st  sent enci ng. 3 

  
•  On Sept ember  15,  2006,  Lamar  began ser vi ng hi s  
concur r ent  sent ence f or  Count  1 ( aggr avat ed bat t er y as a 
habi t ual  of f ender )  and Count  2 ( mi sdemeanor  bai l  j umpi ng as 
a habi t ual  of f ender ) .   Thi s per i od amount ed t o 189 days of  
i ncar cer at i on.  

 
•  On Mar ch 23,  2007 Lamar  compl et ed ser vi ng hi s i ni t i al  
conf i nement  puni shment  f or  Count  2.   He r emai ned 
i ncar cer at ed under  t he sent ence f or  Count  1. 4 

 
•  On August  29,  2007,  159 days of  i ncar cer at i on l at er ,  
Lamar  successf ul l y wi t hdr ew hi s  gui l t y pl ea t o Count  1.   
Count  3 was r ei nst at ed.  

 
•  Lamar  r emai ned i ncar cer at ed f or  an addi t i onal  127 days 
on Count s 1 and 3 unt i l  Januar y 3,  2008,  when he was 
sent enced on Count s 1 and 3.   

I  

                                                 
3 Lamar  does not  ar gue t hat  he shoul d be ent i t l ed t o 177 

days cr edi t  on hi s new sent ence f or  Count  1.   The 177 days wer e 
pr esent ence t i me;  he r emai ned i n cust ody awai t i ng t he i mposi t i on 
of  hi s f i r st  sent ence.   These days f al l  wi t hi n Wi s.  St at .  
§ 973. 155 and St at e v.  Boet t cher ,  144 Wi s.  2d 86,  423 N. W. 2d 533 
( 1988) ,  whi ch i s di scussed l at er .  

4 Lamar  asser t s t hat  " Wi s.  St at .  § 973. 04 ent i t l es hi m t o 
cr edi t  f or  al l  conf i nement  ser ved under  t he or i gi nal  sent ence 
f or  aggr avat ed bat t er y agai nst  t he sent ence l at er  r e- i mposed by 
Judge Fi or enza f or  t he same of f ense.   Thi s per i od i s f r om t he 
dat e of  sent enci ng,  Sept ember  15,  2006,  t o t he dat e t he sent ence 
was vacat ed on August  29,  2007.   However ,  appl y i ng Wi s.  St at .  
§ 973. 155,  t he t r i al  cour t  gr ant ed cr edi t  f or  a por t i on of  t hi s 
t i me,  f r om Mar ch 23,  2007 t o August  29,  2007.   Ther ef or e t he 
r emai ni ng t i me at  i ssue i s 189 days,  f r om Sept ember  15,  2006 t o 
Mar ch 23,  2007. "   Repl y Br i ef  of  Def endant - Appel l ant - Pet i t i oner  
at  1,  n. 2.  
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¶57 The onl y st at ut e expl i c i t l y  r ef er r i ng t o sent ence 

cr edi t  when a sent ence i s vacat ed i s Wi s.  St at .  § 973. 04.   Thi s 

speci f i c  st at ut e gover ns t he di sput ed 189 days i n t he pr esent  

case.   The st at ut e mandat es t hat  t he Depar t ment  of  Cor r ect i ons 

cr edi t  a def endant  wi t h conf i nement  pr evi ousl y ser ved f or  t he 

same cr i me.   The st at ut e pr ovi des as f ol l ows:  

973.04 Credit for imprisonment under earlier sentence 
for the same crime.  When a sent ence i s vacat ed and a 
new sent ence i s  i mposed upon t he def endant  f or  t he 
same cr i me,  t he depar t ment  shal l  cr edi t  t he def endant  
wi t h conf i nement  pr evi ousl y ser ved.  

¶58 The st at ut e has t hr ee el ement s:  ( 1)  a sent ence i s 

vacat ed,  ( 2)  a new sent ence i s i mposed,  ( 3)  f or  t he same cr i me.   

¶59 The i nst ant  case sat i sf i es t hese t hr ee el ement s.   

Lamar ' s or i gi nal  sent ence f or  Count  1 ( aggr avat ed bat t er y wi t h 

habi t ual  of f ender  penal t y)  was vacat ed.   On Januar y 3,  2008,  a 

new sent ence f or  Count  1 ( aggr avat ed bat t er y wi t hout  habi t ual  

of f ender  penal t y)  was i mposed. 5  Wi t h t he t hr ee st at ut or y 

el ement s met  i n t he pr esent  case,  Wi s.  St at .  § 973. 04 r equi r es 

( " t he depar t ment  shal l " )  t hat  Lamar  be cr edi t ed wi t h 189 days.    
                                                 

5 No one ar gues t hat  t he t wo char ges l abel ed Count  1 ar e f or  
di f f er ent  cr i mes.   Al t hough t he or i gi nal  sent ence f or  Count  1 
was f or  t he aggr avat ed bat t er y convi ct i on wi t h t he habi t ual  
of f ender  penal t y ,  and t he new sent ence l at er  i mposed was f or  
aggr avat ed bat t er y wi t hout  t he habi t ual  of f ender  penal t y,  bot h 
sent ences ar ose out  of  t he same cr i me——aggr avat ed bat t er y.   For  
t he pur poses of  det er mi ni ng t he cor r ect  sent enci ng cr edi t  and 
t he def endant ' s f undament al  const i t ut i onal  r i ght s,  i t  i s  
i mmat er i al  t hat  t he i ncr eased penal t y f or  habi t ual  cr i mi nal i t y  
under  Wi s.  St at .  § 939. 62 was used i n t he or i gi nal  sent ence but  
not  t he ot her .   The addi t i on of  t he i ncr eased penal t y does not  
change t he nat ur e of  t he under l y i ng cr i me as t o per mi t  an 
under st andi ng t hat  each sent ence r epr esent ed t i me ser ved f or  a 
separ at e and i ndependent  cr i me.   Bot h sent ences wer e i mposed f or  
t he same cr i mi nal  conduct .  
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¶60 Wi sconsi n St at .  § 973. 04 was enact ed t o be a post -

sent enci ng st at ut e.   The st at ut e i s c l ear  on i t s f ace.   The 

pr esent  case meet s t he t hr ee el ement s.   Accor di ngl y,  Lamar  

shoul d be cr edi t ed t he 189 days he has pr evi ousl y ser ved f or  t he 

cr i me.   

¶61 The maj or i t y does not  adopt  t hi s v i ew.   Rat her  

conf usi ngl y,  t he maj or i t y opi ni on gr asps t i ght l y t o t he i dea 

t hat  because Lamar ' s new sent ence f or  Count  1 was i mposed 

consecut i vel y t o any ot her  sent ence ( t hat  i s ,  consecut i ve t o 

Count  2 mi sdemeanor  bai l  j umpi ng) ,  t he 189 days Lamar  spent  

i ncar cer at ed,  chi ppi ng away at  hi s or i gi nal  sent ence f or  bot h 

Count s 1 and 2,  never  r eal l y happened.   Thi s post  hoc 

i nt er pr et at i on r ej ect s r eal i t y.    

¶62 I n ef f ect ,  t he maj or i t y i s sayi ng t o Lamar :   You know 

t hose 189 days t hat  you ( and ever yone el se)  t hought  you wer e 

ser vi ng i n pr i son f or  t hat  aggr avat ed bat t er y as wel l  as 

mi sdemeanor  bai l  j umpi ng?  Wel l ,  t hey di dn' t  happen.   We' r e not  

goi ng t o count  t hem f or  aggr avat ed bat t er y.   We' l l  j ust  st ar t  

your  puni shment  f or  t hat  conduct  over  agai n f r om t he begi nni ng.   

¶63 Yet  dur i ng t he 189 days at  i ssue,  bot h Lamar  and t he 

Depar t ment  of  Cor r ect i ons v i ewed Lamar  as ser vi ng t i me f or  

aggr avat ed bat t er y as wel l  as mi sdemeanor  bai l  j umpi ng.   The 

maj or i t y opi ni on has r et r oact i vel y changed what  t hose 189 days 

r epr esent .   Under  t he maj or i t y ' s i nt er pr et at i on,  t he 189 days i n 

cust ody ar e not  " conf i nement  pr evi ousl y ser ved"  f or  Count  1,  

f al l i ng under  Wi s.  St at .  § 973. 04;  t he maj or i t y has i nst ead 
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mor phed t hese 189 days i nt o cust ody " awai t i ng sent ence"  on Count  

1.    

¶64 As I  see i t ,  t hi s i nt er pr et at i on i s unr easonabl e,  i f  

not  absur d.   How can t he cour t  r et r oact i vel y change t he basi s 

upon whi ch a per son was i ncar cer at ed when a new sent ence f or  t he 

same cr i me i s subsequent l y i mposed?    

¶65 I n f ut ur e cases,  when a sent ence i s vacat ed,  t he 

maj or i t y al l ows a def endant ' s conf i nement  f or  t he vacat ed 

sent ence t o be r ecast  as " pr esent ence t i me"  and gover ned by Wi s.  

St at .  § 973. 155.   Thus t he maj or i t y ' s i nt er pr et at i on seems t o 

r ender  Wi s.  St at .  § 973. 04 sur pl usage. 6     

I I  

¶66 Cast i ng Wi s.  St at .  § 973. 04 asi de,  t he maj or i t y 

opi ni on t ur ns t o § 973. 155( 1) ( a) 3. ,  a mor e gener al  st at ut e 

gover ni ng sent ence cr edi t . 7  Thi s st at ut e gover ns cr edi t  f or  

pr esent ence conf i nement  and pr ovi des as f ol l ows i n per t i nent  

par t :  

973. 155 Sentence credit. ( 1)  ( a)  A convi ct ed of f ender  
shal l  be gi ven cr edi t  t owar d t he ser vi ce of  hi s or  her  
sent ence f or  al l  days spent  i n cust ody i n connect i on 
wi t h t he cour se of  conduct  f or  whi ch sent ence was 

                                                 
6 Per haps t he maj or i t y i s l i mi t i ng t he appl i cat i on of  Wi s.  

St at .  § 973. 04 t o cases i n whi ch t he second sent ence ( i mposed 
af t er  t he f i r st  sent ence i s vacat ed)  i s concur r ent  wi t h al l  
char ges i n t he f i r st  sent ence.   That  i nt er pr et at i on r eads many 
wor ds i nt o t he s i mpl e,  easy- t o- appl y- as- wr i t t en t ext  of  
§ 973. 04.  

7 Wi sconsi n St at .  § 973. 155 was pat t er ned af t er  18 U. S. C.  
§ 3568 ( 1977) ,  whi ch i s ent i t l ed " Ef f ect i ve dat e of  sent ence;  
cr edi t  f or  t i me i n cust ody pr i or  t o t he i mposi t i on of  t he 
sent ence. "   Wi sconsi n St at .  § 973. 155,  l i ke 18 U. S. C.  § 3568,  
addr esses pr esent ence cust ody.    
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i mposed.   As used i n t hi s subsect i on,  " act ual  days 
spent  i n cust ody"  i ncl udes,  wi t hout  l i mi t at i on by 
enumer at i on,  conf i nement  r el at ed t o an of f ense f or  
whi ch t he of f ender  i s ul t i mat el y  sent enced,  or  f or  any 
ot her  sent ence ar i s i ng out  of  t he same cour se of  
conduct ,  whi ch occur s:  

   1.  Whi l e t he of f ender  i s awai t i ng t r i al ;  

   2.  Whi l e t he of f ender  i s bei ng t r i ed;  and 

   3.  Whi l e t he of f ender  i s awai t i ng i mposi t i on of  
sent ence af t er  t r i al .  

¶67 Accor di ng t o t he maj or i t y opi ni on,  Lamar  f al l s  wi t hi n 

Wi s.  St at .  § 973. 155( 1) ( a) 3. :   cr edi t  i s  gi ven " f or  cust ody 

' [ w] hi l e t he of f ender  i s awai t i ng i mposi t i on of  sent ence af t er  

t r i al . ' "   Maj or i t y op. ,  ¶32 ( quot i ng Wi s.  St at .  § 973. 155) .    

¶68 The maj or i t y expl ai ns t hat  t he 189 days i n quest i on 

amount s t o t i me " [ Lamar ]  was awai t i ng sent enci ng. "   The maj or i t y 

opi ni on vi ews t he 189 days as " ser ved bef or e t he i mposi t i on of  

hi s second sent enci ng on Januar y 3,  2008——t hat  i s,  whi l e he was 

awai t i ng sent enci ng. "   Maj or i t y op. ,  ¶32.      

¶69 The pr obl em wi t h t hi s appr oach i s t hat  t he 189 days i n 

quest i on wer e not  days Lamar  spent  i n cust ody awai t i ng f or  hi s 

new sent ence f or  Count  I .   These 189 days wer e days spent  i n 

pr i son under  a sent ence f or  aggr avat ed bat t er y bef or e Lamar  

wi t hdr ew hi s gui l t y pl ea.   Those 189 days wer e spent  ser vi ng 

t i me f or  Count  1 concur r ent l y wi t h ser vi ng t i me f or  Count  2.   

The maj or i t y ' s r ecast i ng of  t he t i me Lamar  ser ved under  a 

vacat ed sent ence as " pr esent ence t i me"  i s a f i c t i on t hat  

mi sr epr esent s t he r eason Lamar  was i n pr i son.   

¶70 Adher i ng t o t hi s f i c t i on t hat  t he 189 days wer e 

pr esent ence t i me,  t he maj or i t y opi ni on acknowl edges t hat  Lamar  
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i s  deser vi ng of  sent ence cr edi t  f or  t he 189 days pr esent ence 

t i me under  Wi s.  St at .  § 973. 155.   Never t hel ess,  t he maj or i t y  

opi ni on decl ar es t hat  St at e v.  Boet t cher ,  144 Wi s.  2d 86,  423 

N. W. 2d 533 ( 1988) ,  pr ohi bi t s Lamar  f r om r ecei v i ng cr edi t .    

¶71 The maj or i t y opi ni on cent er s most  of  i t s  r at i onal e 

agai nst  gr ant i ng Lamar  sent ence cr edi t  f or  t he 189 days i n 

quest i on on t he f act  t hat  t he new sent ence i mposed f or  Count  1,  

af t er  t he or i gi nal  sent ence was vacat ed,  was or der ed t o r un 

consecut i vel y t o any ot her  sent ence,  namel y consecut i vel y t o 

Count  2,  mi sdemeanor  bai l  j umpi ng.   Thi s i s wher e t he maj or i t y ' s 

r el i ance on St at e v.  Boet t cher  comes i n.   I  t ur n t o Boet t cher .      

¶72 I n Boet t cher ,  144 Wi s.  2d at  87,  t he cour t  concl uded 

t hat  " dual  cr edi t  i s  not  per mi t t ed——t hat  t he t i me i n cust ody i s 

t o be cr edi t ed t o t he sent ence f i r st  i mposed——and t hat ,  wher e 

t he sent ences ar e consecut i ve .  .  .  [ c] r edi t  i s  t o be gi ven on a 

day- f or - day basi s,  whi ch i s not  t o be dupl i cat i vel y cr edi t ed t o 

mor e t han one of  t he sent ences i mposed t o r un consecut i vel y. "  

¶73 The maj or i t y opi ni on er r s i n appl y i ng Boet t cher  t o t he 

189 days.   The maj or i t y opi ni on appl i es Boet t cher  whi l e f ocusi ng 

on i mpl ement i ng t he ci r cui t  cour t ' s  second sent ence f or  Count  1 

as consecut i ve t o t he sent ence f or  Count  2.   I n doi ng so,  t he 

maj or i t y opi ni on i gnor es——pays no heed t o——t he ci r cui t  cour t ' s  

or i gi nal  sent ence f or  Count  1 t o be concur r ent  wi t h t he sent ence 

f or  Count  2.  

¶74 Lamar  appl i es Boet t cher  pr oper l y.  Lamar  does not  

di sput e t hat  t he 177 days he r emai ned i n cust ody ( Mar ch 23,  

2006- Sept ember  15,  2006)  bef or e t he f i r st  sent enci ng ar e 
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pr esent ence conf i nement  days.   As such,  t hose 177 days shoul d,  

because of  t he new consecut i ve sent ence,  be cr edi t ed under  Wi s.  

St at .  § 973. 155 and Boet t cher  onl y t o t he sent ence f i r s t  

i mposed,  namel y t he sent ence f or  Count  2.  

¶75 Lamar  r easons,  however ,  t hat  t he 189 days he ser ved 

af t er  t he or i gi nal  sent enci ng f or  bot h Count s 1 and 2,  whi ch 

accor di ng t o t he or i gi nal  sent ence r un concur r ent l y,  ar e not  

pr esent ence days,  and do not  f al l  wi t hi n § 973. 155 or  Boet t cher .   

I  agr ee wi t h Lamar ' s r easoni ng.  

¶76 Lamar ' s i nt er pr et at i on compor t s wi t h t he t ext s of  bot h 

st at ut es and Boet t cher .   Lamar  get s cr edi t  f or  pr esent ence 

conf i nement ,  i n accor dance wi t h Wi s.  St at .  § 973. 155.   Appl y i ng 

Boet t cher ,  he get s cr edi t  f or  t he pr esent ence conf i nement  on 

onl y t he sent ence f i r st  i mposed,  namel y Count  2.   Because t he 

new sent ence was or der ed consecut i ve t o Count  2,  t he i ni t i al  177 

days i n cust ody ar e r i ght f ul l y  cr edi t ed onl y t o Count  2.   But  

because Lamar ' s sent ence on Count  1 was vacat ed and a new 

sent ence was i mposed f or  t he same cr i me,  under  § 973. 04 Lamar  

must  get  cr edi t  f or  t he puni shment  he has al r eady ser ved f or  

t hat  cr i me,  namel y t he 189 days he ser ved under  t he or i gi nal  

sent ence f or  Count  1.    

¶77 Lamar ' s i nt er pr et at i on,  whi ch I  adopt ,  har moni zes Wi s.  

St at .  § 973. 04 and § 973. 155,  appl i es bot h st at ut es t o t he f act s 

of  t he pr esent  case,  appl i es t he Boet t cher  r ul e,  and honor s t he 

i nt ent  of  bot h t he or i gi nal  and second sent enci ng ci r cui t  

cour t s.   Accor di ngl y,  I  woul d gr ant  Lamar  t he 189 days sent ence 

cr edi t .                    
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I I I  

¶78 My i nt er pr et at i on of  t he sent enci ng cr edi t  st at ut es 

does not  r ai se a doubl e j eopar dy i ssue.   I  concl ude t hat  t he 

maj or i t y opi ni on' s f ai l ur e t o gr ant  Lamar  sent enci ng cr edi t  f or  

t he 189 days i n quest i on v i ol at es hi s const i t ut i onal  guar ant ees 

agai nst  doubl e j eopar dy.   

¶79 I  j oi n t he maj or i t y ( maj or i t y op. ,  ¶45)  i n l ooki ng t o 

Ex par t e Lange,  85 U. S.  163 ( 1873) ,  i n whi ch t he Uni t ed St at es 

Supr eme Cour t  wr ot e:   

I f  t her e i s anyt hi ng set t l ed i n t he j ur i spr udence of  
Engl and and Amer i ca,  i t  i s  t hat  no man can be t wi ce 
l awf ul l y puni shed f or  t he same of f ence.   And t hough 
t her e have been ni ce quest i ons i n t he appl i cat i on of  
t hi s r ul e t o cases i n whi ch t he act  char ged was such 
as t o come wi t hi n t he def i ni t i on of  mor e t han one 
st at ut or y of f ence,  or  t o br i ng t he par t y wi t hi n t he 
j ur i sdi ct i on of  mor e t han one cour t ,  t her e has never  
been any doubt  of  i t s  ent i r e and compl et e pr ot ect i on 
of  t he par t y when a second puni shment  i s pr oposed i n 
t he same cour t ,  on t he same f act s,  f or  t he same 
st at ut or y of f ence. 8   

¶80 Lamar  was i ncar cer at ed f or  t he 189 days i n quest i on as 

puni shment  f or  hi s conduct  i n commi t t i ng aggr avat ed bat t er y.   He 

i s now t o be i ncar cer at ed as puni shment  f or  t he same conduct ,  

aggr avat ed bat t er y,  wi t hout  cr edi t  f or  t he 189 days.   The 

puni shment  exact ed was not  " f ul l y  ' cr edi t ed'  i n i mposi ng 

sent ence upon a new convi ct i on f or  t he same of f ense. " 9     

                                                 
8 Ex par t e Lange,  85 U. S.  163,  168 ( 1873) .  

9 Nor t h Car ol i na v.  Pear ce,  395 U. S.  711,  718- 19 ( 1969) ,  
over r ul ed i n par t  on ot her  gr ounds by Al abama v.  Smi t h,  490 U. S.  
794 ( 1989) .  
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¶81 Lamar ' s f undament al  const i t ut i onal  r i ght s have been 

vi ol at ed by t he maj or i t y ' s f ai l ur e t o gr ant  sent ence cr edi t .    

¶82 For  t he f or egoi ng r easons,  I  di ssent .  

¶83 I  am aut hor i zed t o st at e t hat  Just i ce ANN WALSH 

BRADLEY j oi ns t hi s di ssent .   

 

 



No.   2008AP2206- CR. ssa 

 

 
 

1

 

 
 


	Text2
	Text9
	Text11
	CaseNumber
	AddtlCap
	Backspace
	LPTOC1.1.1
	0-0-0-374951
	LPTOC1.1.2
	LPTOC1.1.3
	0-0-0-374955
	0-0-0-374953

		2014-09-15T18:21:25-0500
	CCAP




