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No. 2008AP2759- CR
(L.C. No. 2007CF421)

STATE OF W SCONSI N : I N SUPREME COURT
State of W sconsin,
o FI LED
Pl aintiff-Respondent,
V. FEB 1, 2012
Dani el H. Hanson, Actiﬁ:; élozpkvgfe' léﬁ:)reme
Court

Def endant - Appel | ant - Peti ti oner.

REVI EW of a decision of the Court of Appeals. Affirned.

11 PATI ENCE DRAKE ROGCGENSACK, J. This is a review of a
publ i shed decision of the court of appeals! that affirmed the
judgnent of the circuit court,? holding Daniel H Hanson guilty
of fleeing a traffic officer, a felony under Ws. Stat.

§ 346.04(3) (2007-08).°3 The jury found that Hanson know ngly

! State v. Hanson, 2010 W App 146, 330 Ws. 2d 140, 792
N. W 2d 203.

2 The Honorable WIlbur W Warren, 11l of Kenosha County
presi ded.

3 All subsequent references to the Wsconsin Statutes are to
t he 2007-08 version unless otherwi se noted. W enploy the 2007-
08 version of the statutes because there has been no intervening
statutory change that affects this decision
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fled a sheriff's deputy after a traffic stop, and that Hanson's
"W llful or wanton disregard" of the officer's signal interfered
with or endangered the officer or the public. The jury rejected
Hanson's sel f-defense claim by which he asserted that his flight
toward a police station was notivated by his fear that the
traffic officer would "beat" or "kill" him Further, Hanson
argues that the circuit court should have admtted evidence of
the traffic officer's character on the theory that the officer
was a "victint for purposes of admtting character evidence
under Ws. Stat. 8 904.04(1)(b). Finally, Hanson briefly raises
a constitutional claim that he was deprived of the right to
present a defense, and that a new trial is warranted in the
interest of justice.

12 We conclude that the circuit court properly instructed
the jury on the requirenents of Ws. Stat. 8§ 346.04(3).
Simlarly, we hold that there does not exist a subjective, good-
faith exception to the fleeing |I|aw, and that Hanson' s
opportunity to denonstrate any justification for his behavior
was through his self-defense claim which the jury considered
and rejected. Additionally, we conclude that the circuit court
was correct to exclude testinony about the traffic officer's
al l eged confrontational character because the officer was not a
"victim' under Ws. Stat. 8§ 904.04(1)(Db). Finally, we conclude
that neither the Constitution nor the interest of justice
warrants a new trial, as no constitutional infirmties have been
raised and the real controversy has, indeed, been tried.
Accordingly, we affirmthe court of appeals.

2
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| . BACKGROUND

13 On the norning of June 29, 2006, Kenosha County
Sheriff's Deputy Eric Klinkhanmer was nonitoring traffic on
Interstate 94 when his speed gun registered Hanson's vehicle as
traveling 83 niles per hour in a 65 nile-per-hour zone.?
Kl i nkhamrer caught up with Hanson, pulled along the right side
of Hanson's vehicle (which was in the far left Ilane), and
notioned for Hanson to pull over to the right side of the
interstate. Klinkhammer then activated his energency |ights and
cane to a stop behind Hanson.

14 Soon after t he vehi cl es st opped, but before
Kl i nkhamrer was able to get out of his squad car, Hanson exited
his vehicle and canme toward the squad car with his license in
hand, gesticulating, and yelling at the deputy. Using the squad
car's PA system Klinkhamer told Hanson nultiple tines to
return to his vehicle. Wen Hanson refused, the deputy got out
of his vehicle and demanded that Hanson return to his car.

Hanson continued to shout at KIinkhamer, pacing back and forth,

waving his arns, and generally acting "bizarre[ly]," as
Kl i nkhanrmer |ater testified. Hanson continued to refuse to
return to his vehicle until Kl inkhanmer extended his baton,

* The nmorning of the incident in question, Klinkhamer had a
"ride-along,” Ms. Randi Derby, who was then an intern with the
Kenosha County Sheriff's Departnent. Derby was interested in
pursuing a career in |law enforcenent and subsequently took a
position as a dispatcher with the Brown Deer Police Departnent.
Ms. Derby's account of the events largely corresponds wth
Kl i nkhamrer's. As stated in the record, the two had not spoken
since the day of Ms. Derby's eventful ride-al ong.
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whi ch he displayed beside his leg, and ordered Hanson back to
hi s vehicl e.

15 After Hanson finally re-entered hi s vehi cl e,
Kl i nkhamrer called for backup and wal ked over to the passenger-
si de wi ndow of Hanson's vehicle to avoid traffic passing on the
driver's side. The deputy asked Hanson to roll down the
passenger-si de wi ndow and provide his |icense. Kl i nkhamrer sai d
that Hanson refused to immediately conply; instead he yelled

about the violation of rights that he said KIinkhamer was

per petrating. Hanson said that when he rolled down the w ndow
Kl i nkhamrer took his license "very gruffly.” Randi Der by, who
was a "ride-along” intern with Klinkhanmer, said that Hanson

"flicked" his license out the window and it fell to the ground.
16 At that point, the deputy informed Hanson that he
woul d be cited for speeding. Kl i nkhamrer began wal ki ng back to
his squad car, but before the deputy could finish witing the
ticket, Hanson had again alighted from his vehicle. Once nore,
Hanson shouted at the deputy, pacing next to the interstate,
and, according to both Klinkhanmer and Ms. Derby, behaving in a
di st ur bi ng manner. Hanson said that he got out of his car a
second tinme to explain that he had not been speeding. Hanson
said Klinkhamer "screanmed" at him to "Get back in the car."
Kl i nkhamrer said that he again extended his baton, which he
di splayed next to his leg, and ordered Hanson back to his
vehicle. Recognizing the tension in the situation to be rising,

t he deputy once nore radi oed for backup.
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M7 Kl i nkhamrer then told Hanson that he was under arrest.
At that point, Hanson abruptly abandoned his tirade and ran to
his car. As Hanson entered his vehicle, Klinkhamer reached for
Hanson and ripped Hanson's shirt as he squirnmed away from the
deputy. Hanson |ocked his car door and pulled out into traffic,
with Klinkhamrer standing approximately two feet from the
vehi cl e.

18 After escaping to his car, Hanson imediately
tel ephoned 911 and demanded directions to the nearest police
station because, as he said, Klinkhammer was "endangering ny
life." As Hanson drove down the interstate, he was in constant
communi cation with the 911 dispatcher who initially directed
Hanson to pull over, after which he informed Hanson that other
officers were on the way, and that their presence would mtigate
any perceived threat from KIinkhamrer. After Hanson refused
mul tiple requests by the dispatcher to pull over and continued
to demand directions to the nearest police station, the
di spat cher began guiding Hanson to the Pleasant Prairie police
station.

19 During the course of Hanson's flight, Kenosha County
Sheriff's Deputy Samuel Sturino joined Klinkhamer in pursuit of
Hanson. As Hanson exited Interstate 94, Sturino positioned his
fully marked squad car with lights and sirens on, where Hanson
clearly could see him but not in such a way as to totally bl ock
Hanson's travel. Hanson ignored Sturino's directions and did
not stop. After Hanson briefly swerved toward Sturino and
nearly struck the squad car, the deputy quickly pulled his

5
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vehi cl e ahead of Hanson's to cut himoff. Hanson was forced to
a stop at the next red |ight.

110 After Hanson was stopped at the light, the deputies
exited their vehicles, approached the driver's side of Hanson's
vehicle, and ordered Hanson to exit the car; Hanson refused.
Kl i nkhamrer demanded nultiple times that Hanson open the door
and exit the vehicle. He warned that if Hanson did not conply,
Kl i nkhamrer would break the w ndow to open the door. When
Hanson refused to open his door, KlIinkhanmmer broke the w ndow,
opened the door, and he and Sturino "directed [Hanson] to the
ground. "

11 Hanson was initially charged with a m sdeneanor under
Ws. Stat. 8§ 346.04(2t), for failure to stop his vehicle after
receiving a signal from a marked police vehicle. Well before
trial, however, prosecutors dism ssed the m sdeneanor charge and
charged Hanson under the felony fleeing and eluding statute,
§ 346.04(3).° Hanson claimed he fled because he feared for his
life due to Klinkhamer's aggressive conduct. In response to a
motion in limne by Hanson, the «circuit court held that
testinmony about KIinkhammer's alleged confrontational character
woul d not be admtted. Hanson had argued that such testinony
was adm ssible on the theory that Klinkhanmer was a "victint of

Hanson's flight for purposes of the character evidence rule,

®> Hanson also was charged with two counts of violating Ws.
Stat. 8§ 946.41(1), obstructing an officer. O her than the
general challenges to his conviction on grounds of evidentiary
infirmties and on his interest of justice claim Hanson does
not chal |l enge those convictions here.
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Ws. Stat. 8§ 904.04. A jury found that Hanson's actions
constituted felony fleeing under §8 346.04(3), notw thstanding
Hanson's self-defense claim and judgnent was entered on the
jury's guilty verdict.

112 On appeal, Hanson chal l enged the verdict on the ground
that the evidence was insufficient to show that he know ngly
fled, or that he did so wth "willful or wanton disregard" of
the officers' directions or the public's safety. Addi tionally,
Hanson has argued that the circuit court erred as a matter of
| aw when it excluded evidence of Klinkhanmer's character. The
court of appeals affirmed Hanson's conviction. Hanson petitions
us to overturn the jury's verdict based on insufficiency of the
evidence to prove a violation of Ws. Stat. § 346.04(3) as he
interprets 8 346.04(3) and based on his interpretation of Ws.
Stat. § 904.04(1)(b). Hanson asserts that the circuit court's
evidentiary ruling excl udi ng evi dence of Kl i nkhamrer' s
aggressive character precluded Hanson from fully presenting his
theory of self-defense. He ~contends that this is a
constitutional basis for reversal, as well as the basis for a
new trial in the interest of justice.

113 W granted review and now affirmthe court of appeals.

1. DI SCUSSI ON
A.  Standard of Review

14 Hanson franes part of his appeal as a challenge to the
sufficiency of the evidence. However, as a foundational matter,
he actually is asking us to interpret and apply Ws. Stat.

8 346.04(3). Questions  of statutory interpretation and
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application are questions of law that we review independently.

See State v. Jensen, 2010 W 38, 18, 324 Ws. 2d 586, 782 N. W 2d

415. Here, we are asked to interpret and apply 8 346.04(3) and
Ws. Stat. § 904.04(1)(b).

115 We also independently review whether the evidence was
sufficient to sustain a jury verdict, but in so doing, we view
the evidence nost favorably to sustaining the conviction. Tammy

WG v. Jacob T., 2011 W 30, 917, 333 Ws. 2d 273, 797 N. w2d

854; State v. Poellinger, 153 Ws. 2d 493, 501, 451 N.W2d 752

(1990) . Finally, we i ndependent |y revi ew Hanson' s

constitutional claim as a question of law, Randy A J. v. Norma

1.J., 2004 W 41, 112, 270 Ws. 2d 384, 677 NW2d 630, and his
interest of justice claim in accordance with this court's
di scretion under Ws. Stat. § 751.06
B. General Principles of Statutory Interpretation

116 When we engage in statutory interpretation, we focus
on the words that the legislature chose for the statute. Qur
task in "statutory interpretation is to determne what the
statute neans so that it may be given its full, proper, and

intended effect.” State ex rel. Kalal v. Circuit Court for Dane

Cnty., 2004 W 58, 944, 271 Ws. 2d 633, 681 NW2d 110.
Statutory |language is given its "comon, ordinary, and accepted
meani ng, except that technical or specially-defined words or
phrases are given their technical or special definitional
meani ng. " Id., 945. Moreover, we exam ne statutory | anguage
with the purpose of giving "reasonable effect to every word, in

order to avoid surplusage.” 1d., 146

8
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117 "Context and [statutory] purpose are inportant in

di scerning the plain neaning of a statute."” Jensen, 324 Ws. 2d
586, 115. W favor an interpretation that fulfills the
statute's purpose. Id. "Statutory interpretation involves the
ascertai nnment of neaning, not a search for anbiguity." Kalal,

271 Ws. 2d 633, 147 (quoting Bruno v. M| waukee Cnty., 2003 W

28, 125, 260 Ws. 2d 633, 660 N.W2d 656).
1. Wsconsin Stat. 8§ 346.04(3)

18 Based on various argunents, Hanson asserts that
"Wl | ful or wanton," as it is enployed in Ws. St at .
8§ 346.04(3), requires an evil or malicious state of mnd when
di sregarding the officer's direction. He asserts his conduct
could not satisfy the statutory standard because he fled out of
fear that the officer would injure him

19 CQur first task then is to interpret the |anguage of
Ws. Stat. 8§ 346.04(3). Based on that interpretation, we decide
whether the circuit court erred in instructing the jury that
willful disregard of an officer's signal was sufficient to
support a conviction under the statute and whether the evidence
was sufficient to support the jury verdict. Additionally, we
must determ ne whether the legislature's choice of [|anguage
provided a subjective good faith defense when an individual
charged under the statute maintains that he acted wthout evi
intent or ill will.

20 Wsconsin Stat. 8§ 346.04(3) provides:

No operator of a vehicle, after having received a
visual or audible signal from a traffic officer, or

9
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mar ked police vehicle, shall knowngly flee or attenpt
to elude any traffic officer by wllful or wanton
di sregard of such signal so as to interfere with or
endanger the operation of the police vehicle, or the
traffic officer or other vehicles or pedestrians, nor
shal | the operator increase the speed of the
operator's vehicle or extinguish the lights of the
vehicle in an attenpt to elude or flee.

121 We conclude that the term "wllful" as used in Ws.
Stat. 8§ 346.04(3) is defined by examning its use wthin the
context of this specific statute. This is so because "w || ful
is susceptible of different neanings in different contexts."

State v. Cssell, 127 Ws. 2d 205, 210, 378 N.W2d 691 (1985).

22 In Ws. St at . § 346.04(3), "willful" nodi fi es
"di sregard. " In that context, "willful" requires a subjective
understanding by the defendant that a person known by the
defendant to be a traffic officer has directed the defendant to
take a particular action, and wth that wunderstanding, the
defendant chose to act in contravention of the officer's
di rection. Accordingly, the purpose it serves is to require
conpliance wth directions mnmade by known [|aw enforcenent
per sonnel . Furthernore, in the nearly 150 years since this

court's decision in State v. Preston, 34 Ws. 675 (1874), our

interpretations of the term "willful" have denonstrated that,
contrary to Hanson's suggestion, an act done "wllfully" does
not require a showng of "personal hate or ill wll." See,

e.g., Cssell, 127 Ws. 2d at 212.

123 In Cissell, we examned the neaning of "willful" in a
crimnal context and concluded that our earlier discussion of

the term in Preston, in which we had equated acts done

10
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"W llfully" to those done with "malice," was not intended to
i npose upon "willful" a heightened intent requirenent. See
Cssell, 127 Ws. 2d at 210-12 (exam ning Preston, 34 Ws. at
683-84) . We distinguished "malice" in its colloquial sense,
which may inply evil intent, personal hate, or ill wll, and
concluded that, in a legal sense, "malice" does not require a
show ng of anything nore than crimnal intent. See id. at 212.

24 Hanson asserts that the neaning of "willful or wanton"
in Ws. Stat. 8 346.04(3) is anbiguous, and that a synthesis of
various dictionary definitions provides the proper guidance.
However, Hanson's resort to dictionary definitions for the
meaning of "willful or wanton" in 8 346.04(3) wll not disrupt
the manner in which we establish the neaning of those terns.
Rat her, our precedent instructs that we |look to the context in
which a statutory term is used, Kalal, 271 Ws. 2d 633, 46.
Most inportantly, if the |anguage of the statute is clear on its
face, that plain neaning is applied. See id., 145.

125 Hanson relies heavily on this court's statenent in
Preston, 34 Ws. at 683, that the term "wllfully . . . 1is
undoubtedly susceptible of different shades of neaning or
degrees of intensity according to the context and evident
purpose of the witer." Pointing to Preston, Hanson argues that
the phrase "willful or wanton" in Ws. Stat. 8 346.04(3) 1is
anbi guous, and that the term should be read to require sonething
nore than crimnal intent, such as evil intent. As we explained
above, we reject this interpretation of willful, as it neither
conports with our interpretations of wllful in other contexts

11
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since Preston, nor does it support the statutory purpose of
requiring conpliance wth directions from known |aw enforcenent
personnel .

26 Hanson also asserts that Ws. St at . 8§ 346.04(3)
includes a good faith exception, as a sort of built-in,
subj ective self-defense claim In effect, Hanson clains that,
regardless of whether the jury found his actions to be
justifiable self-defense, he could not have violated § 346. 04(3)
because he lacked the requisite scornful state of mnd to
willfully or wantonly disregard the officer's signals. Thi s
argunent, simlar to Hanson's argunent that the trial court
erroneously interpreted 8 346.04(3), is contrary to the plain
meani ng of the fleeing statute.

27 Based on the conduct necessary to show a "wllful"
disregard, we decline to read Ws. Stat. § 346.04(3) as
providing a good faith exception to conpliance. The statute
requires: a subjective understanding by the defendant that a
person known by the defendant to be a traffic officer has
directed the defendant to take a particular action, and wth
t hat understandi ng, the defendant chose to act in contravention
of the officer's direction. This requirenent does not include a
showing that the defendant had an evil or scornful state of
m nd.

128 After hearing the testinony and view ng the evidence,
the jury was given the jury instruction, which states that to
satisfy the statutory elenents of Ws. Stat. 8 346.04(3), the
State nust have shown that Hanson (1) "operated a notor vehicle

12
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on a highway after receiving a visual or audible signal from a
mar ked police vehicle,” and (2) that he "knowingly fled or
attenpted to elude a traffic officer by willful disregard of the
visual or audible signal so as to endanger other vehicles."® Ws
JI—€rimnal 2630 (as nodified). Further, the jury was given the
instruction on self-defense, which requires that an alleged
of fender show. (1) that he believed that there existed an
actual or immnent unlawful interference with his person; (2)
that his actions were necessary to prevent or termnate the
i nterference; and (3) that his beliefs were objectively
reasonabl e. See Ws JI—rimnal 800 (sel f-defense

instruction); cf. State v. Col eman, 206 Ws. 2d 199, 210-11, 556

N.W2d 701 (1996) (setting out elenents of self-defense claim
including core elenents of perceived threat, necessity, and
obj ective reasonability).

29 The jury concluded that Hanson was not acting in self-
defense when he fled the scene of the initial stop or when he
attenpted to elude Sturino's squad car, which was in "conplete
ener gency node. " If we were to interpret Ws. Stat.
8 346.04(3) as enconpassing a good faith defense, we would, in

effect, nullify the jury's findings that Hanson's actions did

® The jury instructions define "traffic officer" as "every
officer authorized by law to direct or regulate traffic or to
make arrests for violation of traffic regulations.” Ws JI—
Crimnal 2630.

13
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not qualify as self-defense.” The jury was properly instructed
on sel f-defense.

130 W also conclude that the jury was properly instructed
when it was told that a finding of wllful disregard would
satisfy the statutory requirenents. The Jury Instructions

Commttee was correct in permtting the omssion of the "or
want on" option from the instructions for fleeing an officer, at
least in this case. See Ws Jl—<Crimnal 2630 cnt. 3 (omitting
"want on" unl ess deened necessary in a particular case). Ei t her
willful or wanton disregard is sufficient to result in a
statutory violation. However, including wanton woul d have added
not hi ng here because the State's case was not that Hanson acted

in any way other than with wllful disregard of KlIinkhamer's

and Sturino's signals when he drove away after being stopped by

" Moreover, it is not clear what effect a good faith defense
woul d have that is not already served by a self-defense claimor
by the application of the statutory elenents. For exanple, if
the subjective defense is that Hanson intended no harm the
statute's crimnal intent requirenent controls; that is, neither
harm nor the intent to cause harm are elenments of fleeing an
of ficer. Al ternatively, the argunment that Hanson's fear of
Kl i nkhamrer precludes any violation of the statutory elenents
ignores the fundanental purpose of a self-defense instruction:
the reasonability of Hanson's fear and his actions were
guestions properly before the jury, and were answered in the
negati ve.

14
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Kl i nkhammer and refusing to stop for Sturino.® Hanson's asserted
good faith cannot overcone the neaning of the statute's |anguage
and the jury's finding that Hanson was not proceeding in self-
def ense.

131 W therefore turn to whether the evidence was
sufficient to support the jury's verdict. A conviction based on
a jury's verdict will be sustained unless "the evidence, viewed
nost favorably to the state and the conviction, 1is so
insufficient in probative value and force that it can be said as
a matter of law that no trier of fact, acting reasonably, could

have found guilt beyond a reasonable doubt." Poel | i nger, 153

Ws. 2d at 501. This high standard translates into a
substantial burden for a defendant seeking to have a jury's
verdict set aside on grounds of insufficient evidence. See

State v. Booker, 2006 W 79, 922, 292 Ws. 2d 43, 717 N W2d

676.

132 Viewing the evidence presented at trial in the I|ight
nost favorable to the State, we conclude that based on the
correct interpretation of Ws. Stat. 8 346.04(3) there was,

i ndeed, sufficient evidence for a reasonable finder of fact to

8 The legislature's use of the disjunctive in Ws. Stat.
8§ 346.04(3) provides that either wllful or wanton acts
denonstrating disregard for a traffic officer's signal wll
violate the statute—a showing of both elenents is not
necessary. This case does not require us to interpret the term
"wanton,”" and we therefore conclude that Hanson's argunent
analogizing "wllful or wanton" in 8 346.04(3) to the phrase
"Willful and wanton" in other contexts is inapposite, based on
the legislature' s clear choice of |anguage.

15
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have found guilt beyond a reasonable doubt. The jury heard
Kl i nkhamrer's, Hanson's, and Ms. Derby's accounts of the initia
traffic stop and Hanson's flight from the scene, as well as the
accounts of passersby Anthony Bowen and Deputy Sturino, who
attenpted to stop Hanson a second tine. Hanson was given the
opportunity to present testinony of his fear during the initial
encounter, and he discussed how overwhel m ng and frightening the
entire event was for him The jury considered all the evidence,
wei ghed it against proper |egal standards, and reached findings
that were reasonable. W will not disturb those findings on
revi ew
2. Wsconsin Stat. 8§ 904.04(1)(b)

133 Hanson also argues that the circuit court erred by
excl udi ng evidence of Klinkhamer's character. Hanson sought to
admt a school principal's testinony that, when KIinkhamer
served as a school liaison officer, he denonstrated a
"confrontational, aggr essi ve, and hot-tenpered” character.
Hanson argues that Klinkhamer, as the "object” of Hanson's
alleged crine of fleeing, was a "victinf within the neaning of
Ws. Stat. 8 904.04(1)(b), and therefore, evidence of the
deputy's confrontational character is admssible to show that he
acted in conformty with that "pertinent trait of character.”

134 Hanson's argunment requires us to interpret the meaning
of "victinm under Ws. Stat. 8 904.04(1)(b) where a violation of
Ws. Stat. 8§ 346.04(3) is alleged. This is so because, wthout
a determnation that an exception under § 904.04(1) applies,
propensity evidence is inadmssible in the context of a crimna

16
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trial. See 8 904.04(1); see also State v. Sullivan, 216 Ws. 2d

768, 783, 576 N.W2d 30 (1998).
135 Wsconsin Stat. 8 904.04(1) provides in relevant part:

(1) CHARACTER EVI DENCE GENERALLY. Evi dence of a
person's character or a trait of the person's
character is not adm ssible for the purpose of proving
that the person acted in conformty therewwth on a
particul ar occasi on, except:

(b) Character of victim Except as provided in s.
972.11(2), evidence of a pertinent trait of character
of the victim of the crime offered by an accused, or
by the prosecution to rebut the sane, or evidence of a
character trait of peacefulness of the victim offered
by the prosecution in a honmcide case to rebut
evidence that the victimwas the first aggressor.

136 Typically, where a crime involves a victim such as in
the case of an assault or a homcide, the defendant is given

"[wWide latitude" to use evidence of the victims character to

show action "in conformty therewith." See 7 Daniel D. Blinka,
W sconsin Practice Series: W sconsin Evidence § 404.5 (3d ed.
2008). But as Professor Blinka notes, where no "victinl exists,
the general ban on propensity evidence wll be enforced. See

id.; see also Ws. Stat. § 904.04(1).

137 Therefore, the precise question we nmnust decide is
whet her, wunder Ws. Stat. § 904.04(1)(b) in the context of a
fleeing charge under Ws. Stat. 8§ 346.04(3), a traffic officer
from whom a defendant allegedly fled is a "victim subject to
the character evidence exception in 8§ 904.04(1)(b). Al t hough
this court has not previously examned this specific question,

Hanson directs our attention to State v. Haase, 2006 W App 86,

293 Ws. 2d 322, 716 N.W2d 526. Hanson contends that in Haase

17
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the court of appeals held that an officer may be considered a
"victim for purposes of restitution under Ws. Stat. § 973.20.
Additionally, Hanson argues briefly that, as a constitutional
matter, his right to present a defense requires that he be
allowed to introduce evidence of Klinkhamrer's character traits.
W w |l discuss these argunents in turn.

138 In Haase, the circuit court had ordered the defendant
to reinburse the Dane County Sheriff's Departnment for the cost
of a squad car that was destroyed by fire after officers pursued
the fleeing defendant across difficult terrain. 1d., 4. The
court of appeals examned three other "victim cases in which
restitution had been awarded, and reaffirnmed what it interpreted

as the appropriate rule in determning to whom restitution was

due. Id., 918-13 (exam ning State v. Otiz, 2001 W App 215,

247 Ws. 2d 836, 634 N.W2d 860, State v. Howard-Hastings, 218

Ws. 2d 152, 579 NWwW2d 290 (C. App. 1998), and State .
Schmal i ng, 198 W's. 2d 756, 543 N.W2d 555 (Ct. App. 1995)).

139 In Haase, the court of appeals denied restitution for
the destruction of the departnent's property. In so doing, the
court reasoned that a "direct victinl was required for the
recovery of restitution, and that if there were such a victim
it would be the individual |aw enforcenent officers, rather than
the sheriff's departnment. 1d., 7914-15.

40 From the reasoning of the court of appeals in Haase,
Hanson now argues that we should superinpose the court's
reasoning about who may be a victim from restitution law onto
Ws. Stat. 8§ 904.04(1), an evidentiary statute. W reject this

18
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argunent. First, we conclude that neither Haase nor any of the
other restitution cases supports the conclusion that a traffic
of ficer IS a “victint for evidentiary pur poses under
8§ 904.04(1)(b) in the context of a fleeing charge under Ws.
Stat. 8§ 346.04(3).

41 Second, the rationale wunderlying interpretations of
the term "victim' in Ws. Stat. 8 973.20 is not persuasive when
interpreting rules of evidence. This is so Dbecause the
principles underlying the restitution statute are different from
the principles of relevance and prejudi ce upon which evidentiary
rules are grounded. See Blinka, supra, § 402.01.

42 Restitution is not grounded in victinmhood; rather, it
is based on the crimnal's destruction of property and the
principle that an actor should not be permtted to destroy
others' property wthout being held financially responsible.
See Ws. Stat. 8§ 973.20(2)(b) ("If a crime considered at
sentencing resulted in damage to or loss or destruction of
property, the restitution order may require that the defendant

pay the owner or owner's designee the reasonable repair or
repl acenent cost."); see also Restatenent (Third) of Restitution
and Unjust Enrichnment 8 40 cnmt. d (2011). Any recovery that a
governnmental entity would have is, therefore, not grounded in
the entity's being a "victinl under 8 973.20(1r). | nst ead, the
entity's recovery is based on its ownership (or status as
desi gnee) of the property danmaged or destroyed.

143 Moreover, admssion of evidence of Klinkhamer's
character may have been barred under Ws. Stat. § 904.03, which

19
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addresses the exclusion of unfairly prejudicial evidence when a
8 904. 03 objection has been nade. In such a circunstance, the
adm ssibility of evidence is determned by balancing the
probativeness of the evidence wth the danger of unfair

prej udi ce upon adm ssi on. State v. Head, 2002 W 99, 9129, 255

Ws. 2d 194, 648 N W2d 413. Here, the circuit court did not
rule on the basis of § 904.03. However, adm ssion of evidence
of the character that the deputy exhibited as a liaison officer
woul d have added little to the jury's wunderstanding of his

actions during the traffic stop, in that it was repetitive of

other testinony, and it likely would have confused the jury as
to the relevant issues. Therefore, the circuit court properly
exercised its discretion when it excluded evidence of

Kl i nkhamrer' s character.
C. Constitutional and Interest of Justice O ains

144 W w | briefly addr ess Hanson' s remai ni ng
constitutional ri ght-to-present-a-defense and i nt erest of
justice clainms, because Hanson has addressed these argunents
only in a cursory fashion.

145 The right to present a defense 1is grounded in
principles of due process and confrontation, and ensures that
crimnal defendants are not deprived of legitimte opportunities
to challenge the State's theory, and generally to present
evidence that could create reasonable doubt in the mnds of

menbers of the jury. See Chanbers v. M ssissippi, 410 U S. 284,

294-95 (1973). That right is limted, though, as this court and
the United States Suprene Court have recognized. See, e.g.,

20
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Taylor v. Illinois, 484 U S. 400, 410 (1988) (acknow edging

limtations on constitutional right to present a defense,
including exclusion of evidence "inadm ssible wunder standard

rules of evidence"); State v. Pulizzano, 155 Ws. 2d 633, 646-

47, 456 N.W2d 325 (1990) (sane). As these and many other cases
make clear, the rules of evidence generally have been held to
conply with the constitutional right to present a defense.
Hanson's chall enge does nothing to draw those precedents into

guesti on. See Crawford v. Washington, 541 U S. 36, 68 (2004);

Davis v. Washington, 547 U S. 813, 822 (2006) (discussing

exceptions to the hearsay rule and the right of confrontation).
146 Finally, Hanson asks this court to order a new tria
in the interest of justice, on the theory that the |ower courts
were not apprised of this court's decision regarding the nmeaning
of Ws. Stat. 8§ 346.04(3). W may order a new trial in the
interest of justice when the facts or the |aw so requires. See

Ws. Stat. § 751.06; see also State v. Hicks, 202 Ws. 2d 150

159, 549 N.W2d 435 (1996). Here, because we affirm the prior
courts' decisions as to the neaning of that statute, there
appears no reason to permt Hanson to present his case to
anot her jury. The interest of justice would be ill-served by
such an order
I11. CONCLUSI ON

47 We conclude that the circuit court properly instructed
the jury on the requirenents of Ws. Stat. § 346.04(3).
Simlarly, we hold that there does not exist a subjective, good-
faith exception to the fleeing |aw, and that Hanson' s
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opportunity to denonstrate any justification for his behavior
was through his self-defense claim which the jury considered
and rejected. Additionally, we conclude that the circuit court
was correct to exclude testinony about the traffic officer's
al l eged confrontational character because the officer was not a
"victim' under Ws. Stat. 8§ 904.04(1)(Db). Finally, we conclude
that neither the Constitution nor the interest of justice
warrants a new trial, as no constitutional infirmties have been
raised and the real controversy has, indeed, been tried.
Accordingly, we affirmthe court of appeals.

By the Court.—Fhe decision of the court of appeals is

af firned.
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148 ANN WALSH BRADLEY, J. (concurring). Al t hough |
agree with the majority that Hanson is not entitled to a new
trial, |1 wite separately because | am concerned that the
majority's discussion of wllfulness my be msconstrued in
future cases.

149 The majority begins its statutory interpretation with
a correct statenment of the |aw It acknow edges that "willful
is susceptible of different neanings in different contexts."
Majority op., T21. It determines that "the termw /|l Iful as used
in Ws. Stat. 8§ 346.04(3) is defined by examning its use within
the context of this specific statute.” |Id.

150 Later, however, the mmjority appears to paint with a
br oader brush. It rejects Hanson's proposed interpretation of
the termwillful, as used in Ws. Stat. 8§ 346.04(3), because "it
neither conports with our interpretation of wllful in other
contexts since Preston, nor does it support the statutory
purpose of requiring conpliance with directions from known |aw
enforcenent personnel." 1d., 125.

51 This statenent could be construed to inply that this
court has uniformy interpreted the term "willful" since State

v. Preston, 34 Ws. 675 (1874). Such an inplication would be

i ncorrect. In Cissell, a case that post-dated Preston by 90
years, this court stated: "As a general proposition, the word

willful cannot be defined without reference to its use in a

specific statute. In [Preston], we specifically noted that
willful is susceptible of different neanings in different
contexts." State v. Cssell, 127 Ws. 2d 205, 210, 378
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N.W2d 691 (1985). W have stressed that the term "willful” is
anbi guous, and that no single definition of wllful wll be

applicable in all statutes. Dep't Transp. v. Ws. Auto. & Truck

Deal ers Assn., 111 Ws. 2d 80, 87, 330 N.W2d 159 (1983)."

152 Despite ny concerns with the majority's analysis, |
agree with its ultimate conclusion in this case. Here, Hanson
had his day in court. The jury was instructed that it nust
find, beyond a reasonable doubt, that "[t]he defendant know ngly
fled or attenpted to elude a traffic officer by wllful
disregard of the visual or audible signal so as to endanger
ot her vehicles.” Hanson did not object to the instruction.

53 In presenting his theory of self-defense, Hanson was
afforded the opportunity to prove that he was justified in

di sregarding the officer's signal. In finding Hanson guilty,

L' Additionally, the mmjority confuses the standard of
revi ew. It states that an appellate court "independently
review s] whether the evidence was sufficient to sustain a jury
verdict, but in so doing, we view the evidence nost favorably to
sustaining the conviction." Majority op., 915. This stated
standard is contrary to our well-established precedent. See
State v. Poellinger, 153 Ws. 2d 493, 506, 451 N.W2d 752 (1990)
(concluding that an appellate court should not review the
evi dence independently, because doing so would wusurp the

function of the trier of fact). Also, this standard is self-
contradictory. How can a court review the evidence
"i ndependently” and, at the sane tinme, "nost favorably to

sust ai ning the conviction"?

Later in the opinion, the nmajority sets forth the correct
standard of review. Majority op., 131 (quoting Poellinger, 153
Ws. 2d at 501) ("A conviction based on a jury's verdict wll be
sustained unless 'the evidence, viewed nost favorably to the
state and the conviction, is so insufficient in probative val ue
and force that it can be said as a matter of law that no trier
of fact, acting reasonably, could have found guilt beyond a
reasonabl e doubt."'").
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the jury considered and rejected Hanson's assertion that his
action was justified. Accordingly, |Ilike the mgjority, |

conclude that Hanson is not entitled to a new trial.
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154 SHI RLEY S. ABRAHAMSON, C. J. (di ssenting). | dissent
because the mpjority opinion reads the words "willful or wanton”
out of Ws. Stat. 8§ 346.04(3). Additionally, the nmgjority
presents an inbalanced fact section, relying primarily on the
| aw enforcement officer's version of the events rather than
telling the whole story. The majority's statenent of the facts
seens |like a subtle attenpt to nake the legal reasoning nore
per suasi ve. | begin by discussing the statute and then try to
present the defendant's version of the events so that the reader
gets a nore bal anced statenent of the facts.

I

155 The defendant was charged with felony fleeing an

officer in violation of Ws. Stat. 8 346.04(3), which provides

as foll ows:

No operator of a vehicle, after having received a
visual or audible signal from a traffic officer, or
mar ked police vehicle, shall knowngly flee or attenpt
to elude any traffic officer by wllful or wanton
di sregard of such signal so as to interfere with or
endanger the operation of the police vehicle, or the
traffic officer or other vehicles or pedestrians, nor

shal | the operator increase the speed of the
operator's vehicle or extinguish the lights of the
vehicle in an attenpt to elude or flee. (Enphasis
added.)

56 The statute is difficult to read. The conmas al nost

seem to have been dropped into the text at random naking the

last "nor" clause especially hard to understand in relation to
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the rest of the subsection.! Moreover, there are two different
scienters. The statute uses the word "know ngly" and al so uses
the phrase "willful or wanton.” None of these words is defined
in the statute or in the jury instructions.

157 What is clear in Ws. Stat. 8§ 346.04(3), however, is
that the legislature explicitly included the words "willful or
want on" preceding, and thus nodifying, the words "disregard of

2 The words "willful or wanton"

such [visual or audible] signal."”
cannot be di sregarded. Statutes are to be read to give effect
to every word; surplusage is to be avoided.?

158 Furthernore, the phrase takes on special inportance in
Ws. Stat. 8§ 346.04(3), which sets forth three levels of fleeing
of f enses. The statute defining felony fleeing, 8§ 346.04(3),
uses the phrase "willful or wanton.”™ This phrase is omtted in
§ 346.04(2t), the statute defining m sdeneanor fleeing, and is
also omtted in 8 346.04(1]) and (2), the statutes defining a
civil forfeiture.* The three levels of fleeing offenses in Ws.

Stat. 8 346.04 reflect the legislature's intent to graduate the

penalties based on the gravity of the fleeing offense. The

! For a published decision of the court of appeals involving
interpretation of W' s. St at . 8 346.04(3), t he pr oper
instructions, and the sufficiency of evidence, see State v.
Beanon, 2011 W App 131, 336 Ws. 2d 438, 804 N.wW2d 706 (pet.
for review filed).

2 The word "know ngly" precedes and thus nodifies the words
"flee or attenpt to elude.”

3 Robin K. v. Lamanda M, 2006 W 68, 716, 291 Ws. 2d 333,
718 N. W 2d 38.

* The penalties are set forth in Ws. Stat. § 346.17

2
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phrase "willful or wanton" cannot be ignored in light of the
| egi sl ative schene of graduated penalties.®

159 A heightened nental state is one factor that clearly
separates felony feeing from the m sdenmeanor and civil offenses
in Ws. Stat. § 364.04.° Yet the jury was not instructed about
the meaning of the word "willful." Further, the pattern Jury
Instructions for Ws. Stat. § 346.04(3) declare that "wanton"

n7

"does not add anything substantial to the offense and sinply

remove the words or wanton" entirely from the jury's

® For further discussion of the statutory history of the
graduat ed penalties, see {176-80, infra.

® There are other differences as well. The m sdeneanor is
defined as follows: "No operator of a vehicle, after having
received a visible or audible signal to stop his or her vehicle
froma traffic officer or marked police vehicle, shall know ngly
resist the traffic officer by failing to stop his or her vehicle

as pronptly as safety reasonably permts.” Ws. Stat.
8§ 346.04(2t). The felony statute requires fleeing or attenpting
to elude, as opposed to "resisting.” The felony statute also

requi res sone sort of aggravated physical circunstances that are
absent from the m sdeneanor statute, that is, endangernent or
interference wth other vehi cl es, i ncreasing speed, or
extingui shing |ights. Thus, a heightened nental state is not
the only factor that distinguishes msdenmeanor from felony
fleeing, but it should not be ignored.

" Ws Jl—Crimnal 2630, note 3.

3
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consideration.® Putting aside the appropriateness of ordinarily

removing "or wanton” from the jury instructions entirely, |

focus on the nmeaning of "willful.”™ The jury did not receive any

i nstructions about the neaning of "willful,” which is an el enent
of the offense. The parties argue the nmeaning of the word in
the present case as a matter of |aw.

160 The State argues that "wllful™ is synonynmous wth
"know ng. " Thus the State views the word as redundant and
believes the jury was properly instructed.

161 The mgjority opinion, 1122 and 27, defines "willful"
as requiring "a subjective understanding by the defendant that a
person known by the defendant to be a traffic officer has
directed the defendant to take a particular action, and wth
t hat understandi ng, the defendant chose to act in contravention

of the officer's direction.” Wthout saying so, the mpjority

essentially holds that "willful™ is synonynobus wth the

8 Jury instructions often include factual al ternatives
parenthetically, giving circuit courts the option to renove
those that are irrelevant, but here "or wanton" was deleted
entirely. A footnote suggests that circuit courts can insert it
when necessary, but the assunption is that "or wanton" has
little or no neaning and wll rarely, if ever, be included.
This treatnent of "wanton" is problematic because it ignores the
pl ain | anguage of the statute. It is also problematic because
"or wanton" helps give neaning to "willful." Wiy should the
Jury Instructions Commttee assume that one of the potential
required nental states is irrelevant? A jury should know that
the statute requires "willful or wanton" conduct and should be
instructed on the neaning of those words. The jury should then
deci de whet her a defendant's conduct satisfies either.

4
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| egislature's definition of the word "intentional™ in the
crimnal code.?®

62 The mjority's approach—equating "willful" W th
"intentional "—+s i mredi atel y suspect because had t he
| egi sl ature neant for the scienter requi r enent to be
"intentional,” it would have used the word "intentional." The
majority's approach of equating "willful" wth "intentional”
seens particularly flinmsy when the word "willful" stands next to
the word "wanton" in the statute. The positioning of these two
words provides a clue that "willful™ mght require sone sort of
hei ght ened nental state beyond nerely "intentional."

163 The defendant argues that "willful" disregard of an
officer's signal requires nore than knowl edge or intent to act.
"Wl Ilful,"”™ according to the defendant, requires a heightened
intent requirenent; it requires a purpose to do wong wthout

just cause or wthout a justifiable excuse.® The def endant

urges that a person's reason for disregarding the officer's

® Wsconsin Stat. § 939.23(3) defines the word "intentional"
as used in chapters 939 to 951 (the crimnal code) to nmean that

the "actor either has a purpose to do the thing . . . or is
aware that his or her conduct is practically certain to cause
that result.” The crinme at issue is not part of chapters 939 to
951.

10 Brief and Appendix of Defendant-Appellant-Petitioner at
14. The defendant's brief at 15-16 argues: "WIIful or wanton
di sregard, as used in 8§ 346.04(3), unanbiguously enconpasses not
merely the knowng failure to conply with an officer's signal to
stop, but a knowi ng scorn or flouting of the officer's signal

with indifference to the results or sone type of evil intent
beyond the nere failure to conply. In other words, in this
Court's language in Preston, []'evil intent without justifiable
excuse. ' "
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signal makes a difference under the statute and that he had just
cause for disregarding the officer's signal. The def endant
asserts that his honest concern for his personal safety was just
cause or a justifiable excuse, even though the jury determ ned
that his belief in the need for self defense was not objectively
reasonabl e. The defendant testified that Klinkhamer, the |aw
enforcenent officer, had already beaten him and he feared that
the officer would beat himagain or kill him

164 The word "willful” has given courts difficulty over
the years and still causes problens for courts. The word is
frequently viewed as anbi guous. I ndeed, in a 1983 case the

nl2

court characterized "willful" as "pregnant with anbiguity and

as "inherently anbiguous."?!

No single definition of "wllful"
necessarily fits all statutes. Wen a crimnal statute is
anbi guous, the rule of lenity tells us to interpret the statute

in favor of the crimnal defendant. See, e.g., State v. Cole,

2003 W 59, 913, 262 Ws. 2d 167, 663 N W2d 700. In the
present case, the rule of lenity would direct that the word
"Wllful®™ means a heightened nental state beyond nerely
intentional disregard of an officer's signal. The majority
opi nion adopts the opposite approach, selecting an undemandi ng

definition of "willful."

11 See generally Rachael Sinonoff, Ratzlaf v. United States:
The Meaning of "WIIful" and the Denands of Due Process, 28
Colum J.L. & Soc. Probs. 397, 407-09 (1995).

2 por v. Transp. Commn, 111 Ws. 2d 80, 88-89, 330
N. W 2d 159 (1983).

13 por, 111 Ws. 2d at 90.
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65 Not only does the mjority select a definition of
"W llful" that is problematic given the plain text, the context,
and the rule of lenity, but it also selectively chooses
precedent and then msapplies its chosen precedent to suggest
that the defendant's preferred definition of "willful"” is
i nappropri ate.

66 The mpjority correctly states that the word "wllful
is susceptible of different neanings in different contexts,"

majority op. 921 (quoting State v. Gissell, 127 Ws. 2d 205,

210, 378 N W2d 691 (1985)). However, the majority opinion
appears to determne incorrectly that Cissell's conclusion
(i.e., that "willful™ can nmean "intentional") applies to all
statutes and that Cissell's analysis of "willful" cannot coexi st

with State v. Preston, 34 Ws. 675 (1874). See mgjority op.,

1922-25, in which the majority treats "precedent since Preston”
as rejecting Preston. According to the mgjority at 925, the
defendant’'s definition of "willful" does not "conmport[] w th our
interpretations of wllful in other contexts since Preston.”
The majority errs.

67 The only precedent the majority cites for its position
that "willful” is the equivalent of "intentional" is G ssell,
and that is slim precedent indeed conpared to the multitude of
earlier cases defining "willful" differently in various
cont ext s.

168 The Cissell court carefully defined the issue before
it as "whether willful requires proof of a different state of

mnd than intentional when both terns are used in the two
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crimnal statutes under consideration.” Ci ssell, 127 Ws. 2d at
211. The CGissell court then answered the question with regard
to these statutes, stating that although one statute used the
word "willfully" and the other "intentionally,” the two words in
the two statutes (both governing neglecting or failing to
support a child) carried the same neani ng.

169 In contrast to Cissell, the statute at issue in the
present case does not use both "willful” and "intentional"” as
the statutes in the GCissell case did. The application of

Cissell to the present case is questionable.

70 Further, it is inexplicable how the majority |eaps
from Cissell's det erm nation t hat "willful” can mean
"intentional” in one statutory context to a conclusion that the
defendant's definition of "willful" is incorrect in the context

of Ws. Stat. 8§ 346.04(3).

71 Cissell is not, as the majority opinion wuld have you
bel i eve, the semnal case on the definition of "willful."

172 Cissell is a sound case. It seens sensible that in
certain contexts "willful" nmeans "intentional."** "WIIful" may,
however, also nmean sonmething other than "intentional," as the

Preston court explained |long ago. In 1983, the court reaffirned

4 The legislature has shown, however, that it knows the
difference between "willful" and "intentional." See Legislative
Council Note to 8§ 11, ch. 257, Laws of 1979 (stating that the
revision of the contenpt of court statute renoved the words

“*wilful and intentional' in the definition [of contenpt and
substituted] . . . the word "intentional' . . . because t he
council believe[d] that although conduct nust be intentional to
constitute contenpt, the higher standard of 'wlful’ is

i nappropriate" (enphasis added)).
8
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Preston, declaring that "Preston nmakes clear that there is no
one and certain neaning that can be ascribed to "wilful' which
will in all cases convey its meaning."?*®

173 Wsconsin case |law denonstrates that the majority
opi nion, 9125, msstates our precedent when it clains that the
defendant's interpretation of wllful does not "conport[] wth
our interpretations of willful in other contexts since Preston."”

174 Diverse authorities support the notion that the word
"W llful" has different nmeanings in different contexts, just as
the Cissell and Preston courts declared. "WIlIlful" may require

an "evil" intent.?® "WIlful" may mean an intent to do a

wongful act. "WIIful" may al so mean, as the defendant urges,

5 pOT, 111 Ws. 2d at 87.

16 See, e.g., Bicknese v. Sutula, 2003 W 31, 919, 260
Ws. 2d 713, 660 N W2d 289 (holding that an exception to
sovereign immunity that refers to "malicious and wllful

conduct . . . should only apply to ill-intentioned acts, as
opposed to all 'intentional' actions"); Brown v. State, 137 Ws.
543, 549, 119 N.W 338, 340 (1909) (holding that "willfully,"
"when used to describe acts which shall be puni shed
crimnally . . . includes, in addition to nmere purpose to do the
act, a purpose to do wong . . . involv[ing] evil intent or

legal nmalice, according to the great weight of authority"); see
also 15 Ws. Op. Att'y Gen. 239 (1926) (""WIful' includes, in
addition to nere purpose to do [the] act, purpose to do wong,
and involves evil intent or legal malice.").

17 See, e.g., Century Shopping Ctr. Fund | v. Crivello, 156
Ws. 2d 227, 238, 456 N.W2d 858 (Ct. App. 1990) (holding that
one who acts wllfully "acts volitionally and with intent to
acconplish the unlawful result").

9
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the purpose to do a wongful act w thout just cause or w thout a
justifiable excuse.!® I conclude this latter nmeaning of
"Willful" is used in Ws. Stat. § 346.04(3).

175 This nmeaning conports with the statutory history and
statutory purpose of Ws. Stat. 8§ 346.04 as a whole. The
maj ority opinion zeroes in on protecting the public from unsafe
driving and fostering cooperation wth Ilaw enforcenent and
argues that its reading of "willful”™ will further these goals.
But by solely enphasizing this purpose to define "willful,"” the
majority ignores the text and context of the statute and the
| egislature's creation of a three-tiered structure of fleeing
of f enses.

76 The statutory history supports ny interpretation of
the word "willful." Wsconsin 8 346.04(1), enacted in 1957 Laws

The United States Supreme Court has adopted a simlar
definition of "willful" on at |east one occasion. See Rat z| af
v. United States, 510 U S. 135, 137 (1994) ("To establish that a
defendant "willfully violat[ed]" [a] law, the Governnent nust
prove that the defendant acted with know edge that his conduct
was unlawful." (enphasis added)). A later statutory revision
elimnated the requirenment of wllful violation. See United
States v. Zehrbach, 47 F.3d 1252, 1261 (3d Cir. 1995).

See also Black's Law Dictionary 1737 (9th ed. 2009) (noting
that it has been said repeatedly that wllful neans only
intentionally or purposely, but that "it has been stated wth
equal repetition and insistence that the requirenment added by
such a word is not satisfied unless there is a bad purpose or
evil intent").

18 See First Bank Se., N.A v. Bentkowski, 138 Ws. 2d 283,
290 & n.2, 405 NW2d 764 (1987) (recognizing that "[a]n
intentional act is not necessarily a wilful one" and that courts
have held that wllful "connotes the intentional doing of a
harnful or unreasonable act w thout just cause or excuse").

10
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of Wsconsin ch. 260, 8 1, set forth a non-crimnal forfeiture
for the failure to obey "any |awful order, signal or direction
froma traffic officer.”

177 Section 346.04(3), a msdeneanor statute, was first
enacted in 1965. See 1965 Laws of Wsconsin ch. 187, 88 2, 3.

This | aw provided as foll ows:

346.04(3) No operator of a vehicle, after having
received a visual or audible signal from a traffic
officer, or marked police vehicle, shall know ngly
flee or attenpt to elude any traffic officer by wlful
or wanton disregard of such signal so as to interfere
with or endanger the operation of the police vehicle,
or the traffic officer or ot her vehicles or
pedestrians, nor shall he increase the speed of his
vehicle or extinguish the lights of his vehicle in an
attenpt to elude or flee.

178 In 1994, the Legislature increased the penalty for a
violation of Ws. Stat. 8§ 346.04(3) from a msdeneanor to a
f el ony. 1993 Laws of Wsconsin, ch. 189, § 1. This change in
penalty was explained by the Wsconsin Crimnal Penalties Study
Commttee Final Report, Part 11.D.4.d., at 57 (Aug. 31, 1999),

as foll ows:

Until 1994 an act of fleeing that did not result in
injury or property danage was a m sdeneanor offense.
In that year the m sdeneanor was elevated to a 2-year
f el ony. Doubtl ess this occurred because sone fleeing
epi sodes, though not resulting in injury or property
damage, nonethel ess pose great threats to the safety
of officers and others and thus deserve felony
treat ment.

179 Changing Ws. Stat. 8 346.04(3) to a felony left a gap
between the civil forfeiture and the felony. The Crim nal
Penalties Study Commttee recomended the gap be filled,

observing that "[s]onme episodes are short, don't involve high
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speed, do not seriously conprom se public safety.” The Crim nal
Studies Committee concluded that "a m sdeneanor fleeing offense
shoul d be incorporated into the fleeing statute for use in those
cases when the defendant's behavior is appropriately addressed
with a conviction other than at the felony |evel."?*

180 The m sdeneanor statute, 8 346.04(2t), was created in

2001 Ws. Act 109, 88 443, 445, to read as foll ows:

346.04(2t) No operator of a vehicle, after having
received a visible or audible signal to stop his or
her vehicle from a traffic officer or narked police
vehicle, shall knowi ngly resist the traffic officer by
failing to stop his or her vehicle as pronptly as
safety reasonably permts.

81 This three-tiered penalty structure—eivil forfeiture,
m sdeneanor, and felony—shows that the |egislature' s purpose
was not only to protect the public and foster cooperation wth
| aw enforcenent, but also to achieve those goals while carefully
di stingui shing between varying degrees of «culpability anong
of f ender s. The legislature intended to reserve felony charges
for the nost cul pable offenders, that is, for those who flee by
willful or wanton disregard of a signal from an officer, and
reading "willful" to require nore than intentionality serves the
pur pose of graduated penalty for increasingly serious offenses.
My interpretation of "wllful"™ supports the inportance of
protecting the public and fostering cooperation wth |aw

enforcement w thout ignoring the statutory history and the

19 See State of Wsconsin Criminal Penalties Study Comittee
Final Report at 57 (Aug. 31, 1999).
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| egislature's creation of a three tiered structure of fleeing
of f enses.

182 The defendant did not have the opportunity to convince
the jury that he subjectively, honestly believed that he had
just cause to disregard the officer's signal, even though the
just cause was not objectively reasonable to support a finding
of self-defense. The majority thinks that all that the statute
required was that the defendant had the opportunity to convince
the jury that self-defense was objectively reasonable. I
di sagr ee.

183 The mmjority opinion fails to conprehend the

di fference between self-defense which has both a subjective and

an objective conmponent?® and the element of "willful" in the
statute that has only a subjective conponent. See nmpjority op
129, n.7.

184 The error here is that the jury was not given an
opportunity to consider the evidence using the proper |[egal
st andar ds. In this context, the error prevented the real
controversy from being fully tried. | would therefore reverse
t he conviction and order a new trial.

|1

85 The majority omts alnost entirely the defendant's
version of the events in an effort to portray the defendant as
bi zarre, frightening, and irrational, and the |aw enforcenent
of ficer as cool-headed. | set forth details, including those

from the defendant's side of the story, in order to provide a

20 See W's JI—E€rininal 800 (2001).
13
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more conplete narrative of what the jury heard.? Additionally,
| highlight a few differences in the testinony of key w tnesses,
which undermne to sone extent the majority's claim that the
testimony of the State's key wtnesses, Deputy Sheriff Eric
Kl i nkhamrer and Randi Derby, "largely corresponds.” See
majority op., Y3 n.4.

186 There were three wtnesses to begin wth—the
def endant, Deputy Eric Klinkhammer, a |aw enforcenent officer,
and Randi Derby, an intern ride-al ong. As the majority notes
Kl i nkhamrer did not initiate the traffic stop by activating his
l'ights. Rat her, he pulled next to the defendant's vehicle and
notioned with his hand for the defendant to pull over. The
def endant testified that KlIinkhanmer drove beside him for about
three mnutes before "forcefully" gesturing for him to pul
over, which he did inmediately. Kl i nkhamrer testified that he
activated his lights as he pulled behind the defendant and the
def endant began to pull over. The defendant, however, testified
that he was stopped only by the deputy's hand notion.

187 After both vehicles cane to a conplete stop, the
def endant exited his vehicle with his driver's license in hand.
Kl i nkhamrer indicated that he used a PA mcrophone to tell the
defendant three tinmes to get back in his car, to no avail.
Derby's initial statenent did not refer to use of a PA system
At trial, however, she testified that Kl inkhamer used the PA

and that perhaps the defendant did not hear the PA because of

2l some of the narrative is taken verbatim from the
defendant's opening brief to this court.
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the traffic. The defendant testified that Klinkhanmer did not
use a PA system
188 Al agreed that Klinkhamer then exited the squad car

and approached the defendant, telling himto get back into his

car. The defendant testified that it was Klinkhamer who was
i medi ately "screaming at the top of his lungs. . . . 'Get back
in the car," really loudly and very frighteningly." The

defendant said he was just trying to give Klinkhamrer his
license and the deputy started "screamng bloody nurder.”
Kl i nkhanmmer extended his baton. The defendant said that the
situation was disorienting and confusing. He thought it was
unusual that he was stopped with a hand notion and not |ights.

189 Derby testified that although she could not hear
anyt hi ng, Klinkhamrer was gesturing "get back in your car" and
t he defendant appeared angry and seened to be saying "just take
[my] driver's license.” She did not describe the defendant as
acting bizarrely.

190 The defendant stated that he did not believe he | ooked
like a threat. He had his driver's license in his hand, both
hands in plain view and was dressed professionally. The
defendant testified that he could not remenber how many tines he
was told to get into his vehicle but that as soon as he realized
that the deputy would not take his license and was angry, he got
back in his car.

191 Derby testified that while Klinkhammer was walking
back to the squad car with the |icense, the defendant exited his

vehicle a second tine. Kl i nkhamrer originally testified to
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t hese sanme facts. Later, however, he admtted that it was not
until he had entered his squad car and had begun witing the
ticket that the defendant exited his vehicle the second tine.

192 The defendant testified that while he w shed he had
not, he did exit a second tine to ask why he was pulled over and
ot her basic questions. The deputy then imediately started
screanming again at the top of his lungs, "Get back in the car."
The defendant said they did have a brief conversation in which
Kl i nkhamrer claimed the defendant had been speeding, although
t he defendant believed he had been driving only a little over 65
and slower than several cars that had passed him Kl i nkhamrer
again displayed the baton and the defendant started back to his
car. The defendant testified that Klinkhamer did not at that
point tell himhe was under arrest.

193 Al agreed that as the defendant approached his car,
Kl i nkhamrer pursued him and grabbed the defendant's shoul der.
The defendant's shirt was ripped as he attenpted to get in his
car and Klinkhamrer grabbed hi m

194 The defendant further testified that as he was
followng the deputy's direction to return to his car,
Kl i nkhamrer grabbed him and struck himin the back of the head
with the baton

95 Once in his car, the defendant testified that he was
really frightened and inmediately called 911. He testified that
he carefully drove away and began asking the 911 operator for
directions to the nearest police station because he wanted to

turn hinmself in to sonmeone other than Klinkhamer, whom the
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def endant believed was a threat to his physical safety. The 911
operator urged the defendant to pull over and told him that he
was creating a dangerous situation. Eventually the 911 operator
started directing the defendant to a police station.

196 There are conflicting statenents regarding the
defendant's driving after exiting 1-94. Kl i nkhamrer testified
for the first time on redirect that the defendant endangered a
vehicle as he exited the interstate at H ghway 50. Der by
testified that the defendant "drove his vehicle between two
vehicles trying to nmaneuver through traffic" at the end of the
of f ranp. In contrast, Klinkhanmer observed no such maneuvers
at the end of the ranp.

197 Derby testified that the defendant woul d have struck a
second squad car parked at the bottom of the off ranp if the
def endant had not stopped, but he did and then went around it.
On cross-exam nation, Derby admtted that her initial witten
statenent noted that the defendant stopped at the bottom of the
off ranp for 'a mnute, then drove around the squad car.'’ Bot h
Kl i nkhanmer and the defendant also testified that the defendant
stopped at the bottom of the ranp.

198 Deputy Sturino, who drove a second squad car, then
testified that the next intersection was so clogged with traffic
that the defendant had to stop. However, he also clained that
he stopped the defendant short of the intersection by pulling
his squad in front of the defendant's vehicle. Conversel vy,
KI'i nkhanmer and the defendant testified that the defendant was

the first person in line at the next stoplight.
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199 As the defendant was stopped at the second red |ight,
the |aw enforcenent officers surrounded his vehicle and exited
their squad cars with guns drawn. The defendant was still on
the phone with 911 at the tine. Al t hough the officers clained
that they ordered the defendant out of his car several tinmes and
warned him that they would break his wndow if he did not
conply, the 911 tape does not pick up any commands from the
officers prior to Klinkhamer breaking the defendant's car
wi ndow with his baton and pulling himfromthe vehicle.

100 As | noted at the outset, the nmjority presents a
skewed version of the facts in what seens |ike a subtle attenpt
to nake its |legal reasoning nore persuasive. | try to present
the defendant's side of the story so readers are aware of what
the jury actually heard. Although the jury was not persuaded by
the defendant's claim of self-defense, his version of the facts
coul d support his claimthat he had an honest, subjective belief
that concern for his personal safety was just cause for his
flight to the police station, and that his conduct was not
"Willful" disregard of the officer's signal. The jury m ght
believe the defendant or m ght conclude the defendant was hoping
to gane the system Had the jury been properly instructed, it
coul d have made this decision

1101 Because the jury was not given an opportunity to
decide the appropriate legal issues in the present case, |

di ssent .
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