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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 PATI ENCE DRAKE ROGGENSACK,  J.    Thi s i s a r evi ew of  a 

publ i shed deci s i on of  t he cour t  of  appeal s1 t hat  af f i r med t he 

j udgment  of  t he c i r cui t  cour t , 2 hol di ng Dani el  H.  Hanson gui l t y 

of  f l eei ng a t r af f i c  of f i cer ,  a f el ony under  Wi s.  St at .  

§ 346. 04( 3)  ( 2007- 08) . 3  The j ur y f ound t hat  Hanson knowi ngl y 
                                                 

1 St at e v.  Hanson,  2010 WI  App 146,  330 Wi s.  2d 140,  792 
N. W. 2d 203.  

2 The Honor abl e Wi l bur  W.  War r en,  I I I  of  Kenosha Count y 
pr esi ded.  

3 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2007–08 ver si on unl ess ot her wi se not ed.   We empl oy t he 2007-
08 ver si on of  t he st at ut es because t her e has been no i nt er veni ng 
st at ut or y change t hat  af f ect s t hi s deci s i on.  
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f l ed a sher i f f ' s  deput y af t er  a t r af f i c  st op,  and t hat  Hanson' s 

" wi l l f ul  or  want on di sr egar d"  of  t he of f i cer ' s s i gnal  i nt er f er ed 

wi t h or  endanger ed t he of f i cer  or  t he publ i c.   The j ur y r ej ect ed 

Hanson' s sel f - def ense cl ai m by whi ch he asser t ed t hat  hi s f l i ght  

t owar d a pol i ce st at i on was mot i vat ed by hi s f ear  t hat  t he 

t r af f i c  of f i cer  woul d " beat "  or  " k i l l "  hi m.   Fur t her ,  Hanson 

ar gues t hat  t he c i r cui t  cour t  shoul d have admi t t ed evi dence of  

t he t r af f i c  of f i cer ' s char act er  on t he t heor y t hat  t he of f i cer  

was a " v i ct i m"  f or  pur poses of  admi t t i ng char act er  evi dence 

under  Wi s.  St at .  § 904. 04( 1) ( b) .   Fi nal l y,  Hanson br i ef l y r ai ses 

a const i t ut i onal  c l ai m t hat  he was depr i ved of  t he r i ght  t o 

pr esent  a def ense,  and t hat  a new t r i al  i s  war r ant ed i n t he 

i nt er est  of  j ust i ce.  

¶2 We concl ude t hat  t he c i r cui t  cour t  pr oper l y i nst r uct ed 

t he j ur y on t he r equi r ement s of  Wi s.  St at .  § 346. 04( 3) .   

Si mi l ar l y,  we hol d t hat  t her e does not  exi st  a subj ect i ve,  good-

f ai t h except i on t o t he f l eei ng l aw,  and t hat  Hanson' s 

oppor t uni t y t o demonst r at e any j ust i f i cat i on f or  hi s behavi or  

was t hr ough hi s sel f - def ense cl ai m,  whi ch t he j ur y consi der ed 

and r ej ect ed.   Addi t i onal l y,  we concl ude t hat  t he c i r cui t  cour t  

was cor r ect  t o excl ude t est i mony about  t he t r af f i c  of f i cer ' s 

al l eged conf r ont at i onal  char act er  because t he of f i cer  was not  a 

" v i ct i m"  under  Wi s.  St at .  § 904. 04( 1) ( b) .   Fi nal l y,  we concl ude 

t hat  nei t her  t he Const i t ut i on nor  t he i nt er est  of  j ust i ce 

war r ant s a new t r i al ,  as no const i t ut i onal  i nf i r mi t i es have been 

r ai sed and t he r eal  cont r over sy has,  i ndeed,  been t r i ed.   

Accor di ngl y,  we af f i r m t he cour t  of  appeal s.  
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I .   BACKGROUND 

¶3 On t he mor ni ng of  June 29,  2006,  Kenosha Count y 

Sher i f f ' s  Deput y Er i c Kl i nkhammer  was moni t or i ng t r af f i c  on 

I nt er st at e 94 when hi s speed gun r egi st er ed Hanson' s vehi c l e as 

t r avel i ng 83 mi l es per  hour  i n a 65 mi l e- per - hour  zone. 4  

Kl i nkhammer  caught  up wi t h Hanson,  pul l ed al ong t he r i ght  s i de 

of  Hanson' s vehi c l e ( whi ch was i n t he f ar  l ef t  l ane) ,  and 

mot i oned f or  Hanson t o pul l  over  t o t he r i ght  s i de of  t he 

i nt er st at e.   Kl i nkhammer  t hen act i vat ed hi s emer gency l i ght s and 

came t o a st op behi nd Hanson.  

¶4 Soon af t er  t he vehi c l es st opped,  but  bef or e 

Kl i nkhammer  was abl e t o get  out  of  hi s squad car ,  Hanson exi t ed 

hi s vehi c l e and came t owar d t he squad car  wi t h hi s l i cense i n 

hand,  gest i cul at i ng,  and yel l i ng at  t he deput y.   Usi ng t he squad 

car ' s PA syst em,  Kl i nkhammer  t ol d Hanson mul t i pl e t i mes t o 

r et ur n t o hi s vehi c l e.   When Hanson r ef used,  t he deput y got  out  

of  hi s vehi c l e and demanded t hat  Hanson r et ur n t o hi s car .   

Hanson cont i nued t o shout  at  Kl i nkhammer ,  paci ng back and f or t h,  

wavi ng hi s ar ms,  and gener al l y act i ng " bi zar r e[ l y] , "  as 

Kl i nkhammer  l at er  t est i f i ed.   Hanson cont i nued t o r ef use t o 

r et ur n t o hi s vehi c l e unt i l  Kl i nkhammer  ext ended hi s bat on,  

                                                 
4 The mor ni ng of  t he i nci dent  i n quest i on,  Kl i nkhammer  had a 

" r i de- al ong, "  Ms.  Randi  Der by,  who was t hen an i nt er n wi t h t he 
Kenosha Count y Sher i f f ' s  Depar t ment .   Der by was i nt er est ed i n 
pur sui ng a car eer  i n l aw enf or cement  and subsequent l y t ook a 
posi t i on as a di spat cher  wi t h t he Br own Deer  Pol i ce Depar t ment .   
Ms.  Der by' s account  of  t he event s l ar gel y cor r esponds wi t h 
Kl i nkhammer ' s.   As st at ed i n t he r ecor d,  t he t wo had not  spoken 
si nce t he day of  Ms.  Der by' s event f ul  r i de- al ong.  
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whi ch he di spl ayed besi de hi s l eg,  and or der ed Hanson back t o 

hi s vehi c l e.  

¶5 Af t er  Hanson f i nal l y r e- ent er ed hi s vehi c l e,  

Kl i nkhammer  cal l ed f or  backup and wal ked over  t o t he passenger -

s i de wi ndow of  Hanson' s vehi c l e t o avoi d t r af f i c  passi ng on t he 

dr i ver ' s s i de.   The deput y asked Hanson t o r ol l  down t he 

passenger - s i de wi ndow and pr ovi de hi s l i cense.   Kl i nkhammer  sai d 

t hat  Hanson r ef used t o i mmedi at el y compl y;  i nst ead he yel l ed 

about  t he v i ol at i on of  r i ght s t hat  he sai d Kl i nkhammer  was 

per pet r at i ng.   Hanson sai d t hat  when he r ol l ed down t he wi ndow 

Kl i nkhammer  t ook hi s l i cense " ver y gr uf f l y . "   Randi  Der by,  who 

was a " r i de- al ong"  i nt er n wi t h Kl i nkhammer ,  sai d t hat  Hanson 

" f l i cked"  hi s l i cense out  t he wi ndow and i t  f el l  t o t he gr ound.  

¶6 At  t hat  poi nt ,  t he deput y i nf or med Hanson t hat  he 

woul d be ci t ed f or  speedi ng.   Kl i nkhammer  began wal ki ng back t o 

hi s squad car ,  but  bef or e t he deput y coul d f i ni sh wr i t i ng t he 

t i cket ,  Hanson had agai n al i ght ed f r om hi s vehi c l e.   Once mor e,  

Hanson shout ed at  t he deput y,  paci ng next  t o t he i nt er st at e,  

and,  accor di ng t o bot h Kl i nkhammer  and Ms.  Der by,  behavi ng i n a 

di st ur bi ng manner .   Hanson sai d t hat  he got  out  of  hi s car  a 

second t i me t o expl ai n t hat  he had not  been speedi ng.   Hanson 

sai d Kl i nkhammer  " scr eamed"  at  hi m t o " Get  back i n t he car . "   

Kl i nkhammer  sai d t hat  he agai n ext ended hi s bat on,  whi ch he 

di spl ayed next  t o hi s l eg,  and or der ed Hanson back t o hi s 

vehi c l e.   Recogni z i ng t he t ensi on i n t he s i t uat i on t o be r i s i ng,  

t he deput y once mor e r adi oed f or  backup.  
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¶7 Kl i nkhammer  t hen t ol d Hanson t hat  he was under  ar r est .   

At  t hat  poi nt ,  Hanson abr upt l y abandoned hi s t i r ade and r an t o 

hi s car .   As Hanson ent er ed hi s vehi c l e,  Kl i nkhammer  r eached f or  

Hanson and r i pped Hanson' s shi r t  as he squi r med away f r om t he 

deput y.   Hanson l ocked hi s car  door  and pul l ed out  i nt o t r af f i c ,  

wi t h Kl i nkhammer  st andi ng appr oxi mat el y t wo f eet  f r om t he 

vehi c l e.  

¶8 Af t er  escapi ng t o hi s car ,  Hanson i mmedi at el y 

t el ephoned 911 and demanded di r ect i ons t o t he near est  pol i ce 

st at i on because,  as he sai d,  Kl i nkhammer  was " endanger i ng my 

l i f e. "   As Hanson dr ove down t he i nt er st at e,  he was i n const ant  

communi cat i on wi t h t he 911 di spat cher  who i ni t i al l y  di r ect ed 

Hanson t o pul l  over ,  af t er  whi ch he i nf or med Hanson t hat  ot her  

of f i cer s wer e on t he way,  and t hat  t hei r  pr esence woul d mi t i gat e 

any per cei ved t hr eat  f r om Kl i nkhammer .   Af t er  Hanson r ef used 

mul t i pl e r equest s by t he di spat cher  t o pul l  over  and cont i nued 

t o demand di r ect i ons t o t he near est  pol i ce st at i on,  t he 

di spat cher  began gui di ng Hanson t o t he Pl easant  Pr ai r i e pol i ce 

st at i on.  

¶9 Dur i ng t he cour se of  Hanson' s f l i ght ,  Kenosha Count y 

Sher i f f ' s  Deput y Samuel  St ur i no j oi ned Kl i nkhammer  i n pur sui t  of  

Hanson.   As Hanson exi t ed I nt er s t at e 94,  St ur i no posi t i oned hi s 

f ul l y  mar ked squad car  wi t h l i ght s and si r ens on,  wher e Hanson 

cl ear l y coul d see hi m,  but  not  i n such a way as t o t ot al l y bl ock 

Hanson' s t r avel .   Hanson i gnor ed St ur i no' s di r ect i ons and di d 

not  st op.   Af t er  Hanson br i ef l y swer ved t owar d St ur i no and 

near l y st r uck t he squad car ,  t he deput y qui ckl y pul l ed hi s 
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vehi c l e ahead of  Hanson' s t o cut  hi m of f .   Hanson was f or ced t o 

a st op at  t he next  r ed l i ght .  

¶10 Af t er  Hanson was st opped at  t he l i ght ,  t he deput i es 

exi t ed t hei r  vehi c l es,  appr oached t he dr i ver ' s s i de of  Hanson' s 

vehi c l e,  and or der ed Hanson t o exi t  t he car ;  Hanson r ef used.   

Kl i nkhammer  demanded mul t i pl e t i mes t hat  Hanson open t he door  

and exi t  t he vehi c l e.   He war ned t hat  i f  Hanson di d not  compl y,  

Kl i nkhammer  woul d br eak t he wi ndow t o open t he door .   When 

Hanson r ef used t o open hi s door ,  Kl i nkhammer  br oke t he wi ndow,  

opened t he door ,  and he and St ur i no " di r ect ed [ Hanson]  t o t he 

gr ound. "  

¶11 Hanson was i ni t i al l y  char ged wi t h a mi sdemeanor  under  

Wi s.  St at .  § 346. 04( 2t ) ,  f or  f ai l ur e t o st op hi s vehi c l e af t er  

r ecei v i ng a s i gnal  f r om a mar ked pol i ce vehi c l e.   Wel l  bef or e 

t r i al ,  however ,  pr osecut or s di smi ssed t he mi sdemeanor  char ge and 

char ged Hanson under  t he f el ony f l eei ng and el udi ng st at ut e,  

§ 346. 04( 3) . 5  Hanson cl ai med he f l ed because he f ear ed f or  hi s 

l i f e due t o Kl i nkhammer ' s aggr essi ve conduct .   I n r esponse t o a 

mot i on i n l i mi ne by Hanson,  t he c i r cui t  cour t  hel d t hat  

t est i mony about  Kl i nkhammer ' s al l eged conf r ont at i onal  char act er  

woul d not  be admi t t ed.   Hanson had ar gued t hat  such t est i mony 

was admi ssi bl e on t he t heor y t hat  Kl i nkhammer  was a " v i ct i m"  of  

Hanson' s f l i ght  f or  pur poses of  t he char act er  evi dence r ul e,  

                                                 
5 Hanson al so was char ged wi t h t wo count s of  v i ol at i ng Wi s.  

St at .  § 946. 41( 1) ,  obst r uct i ng an of f i cer .   Ot her  t han t he 
gener al  chal l enges t o hi s convi ct i on on gr ounds of  evi dent i ar y  
i nf i r mi t i es and on hi s i nt er est  of  j ust i ce c l ai m,  Hanson does 
not  chal l enge t hose convi ct i ons her e.  
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Wi s.  St at .  § 904. 04.   A j ur y f ound t hat  Hanson' s act i ons 

const i t ut ed f el ony f l eei ng under  § 346. 04( 3) ,  not wi t hst andi ng 

Hanson' s sel f - def ense cl ai m,  and j udgment  was ent er ed on t he 

j ur y ' s gui l t y ver di ct .  

¶12 On appeal ,  Hanson chal l enged t he ver di ct  on t he gr ound 

t hat  t he evi dence was i nsuf f i c i ent  t o show t hat  he knowi ngl y 

f l ed,  or  t hat  he di d so wi t h " wi l l f ul  or  want on di sr egar d"  of  

t he of f i cer s '  di r ect i ons or  t he publ i c ' s saf et y.   Addi t i onal l y,  

Hanson has ar gued t hat  t he c i r cui t  cour t  er r ed as a mat t er  of  

l aw when i t  excl uded evi dence of  Kl i nkhammer ' s char act er .   The 

cour t  of  appeal s  af f i r med Hanson' s convi ct i on.   Hanson pet i t i ons 

us t o over t ur n t he j ur y ' s ver di ct  based on i nsuf f i c i ency of  t he 

evi dence t o pr ove a v i ol at i on of  Wi s.  St at .  § 346. 04( 3)  as he 

i nt er pr et s § 346. 04( 3)  and based on hi s i nt er pr et at i on of  Wi s.  

St at .  § 904. 04( 1) ( b) .   Hanson asser t s t hat  t he c i r cui t  cour t ' s  

evi dent i ar y r ul i ng excl udi ng evi dence of  Kl i nkhammer ' s 

aggr essi ve char act er  pr ecl uded Hanson f r om f ul l y pr esent i ng hi s  

t heor y of  sel f - def ense.   He cont ends t hat  t hi s i s a 

const i t ut i onal  basi s f or  r ever sal ,  as wel l  as t he basi s f or  a 

new t r i al  i n t he i nt er est  of  j ust i ce.  

¶13 We gr ant ed r evi ew and now af f i r m t he cour t  of  appeal s.  

I I .   DI SCUSSI ON 

A.   St andar d of  Revi ew 

¶14 Hanson f r ames par t  of  hi s appeal  as a chal l enge t o t he 

suf f i c i ency of  t he evi dence.   However ,  as a f oundat i onal  mat t er ,  

he act ual l y i s aski ng us t o i nt er pr et  and appl y Wi s.  St at .  

§ 346. 04( 3) .   Quest i ons of  st at ut or y i nt er pr et at i on and 
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appl i cat i on ar e quest i ons of  l aw t hat  we r evi ew i ndependent l y.   

See St at e v.  Jensen,  2010 WI  38,  ¶8,  324 Wi s.  2d 586,  782 N. W. 2d 

415.   Her e,  we ar e asked t o i nt er pr et  and appl y § 346. 04( 3)  and 

Wi s.  St at .  § 904. 04( 1) ( b) .    

¶15 We al so i ndependent l y r evi ew whet her  t he evi dence was 

suf f i c i ent  t o sust ai n a j ur y ver di ct ,  but  i n so doi ng,  we vi ew 

t he evi dence most  f avor abl y t o sust ai ni ng t he convi ct i on.   Tammy 

W- G.  v.  Jacob T. ,  2011 WI  30,  ¶17,  333 Wi s.  2d 273,  797 N. W. 2d 

854;  St at e v.  Poel l i nger ,  153 Wi s.  2d 493,  501,  451 N. W. 2d 752 

( 1990) .   Fi nal l y,  we i ndependent l y r evi ew Hanson' s 

const i t ut i onal  c l ai m as a quest i on of  l aw,  Randy A. J.  v.  Nor ma 

I . J. ,  2004 WI  41,  ¶12,  270 Wi s.  2d 384,  677 N. W. 2d 630,  and hi s 

i nt er est  of  j ust i ce c l ai m i n accor dance wi t h t hi s cour t ' s  

di scr et i on under  Wi s.  St at .  § 751. 06.    

B.   Gener al  Pr i nci pl es of  St at ut or y I nt er pr et at i on 

¶16 When we engage i n st at ut or y i nt er pr et at i on,  we f ocus 

on t he wor ds t hat  t he l egi s l at ur e chose f or  t he st at ut e.   Our  

t ask i n " st at ut or y i nt er pr et at i on i s t o det er mi ne what  t he 

st at ut e means so t hat  i t  may be gi ven i t s f ul l ,  pr oper ,  and 

i nt ended ef f ect . "   St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  f or  Dane 

Cnt y. ,  2004 WI  58,  ¶44,  271 Wi s.  2d 633,  681 N. W. 2d 110.   

St at ut or y l anguage i s gi ven i t s " common,  or di nar y,  and accept ed 

meani ng,  except  t hat  t echni cal  or  speci al l y- def i ned wor ds or  

phr ases ar e gi ven t hei r  t echni cal  or  speci al  def i ni t i onal  

meani ng. "   I d. ,  ¶45.   Mor eover ,  we exami ne st at ut or y l anguage 

wi t h t he pur pose of  gi v i ng " r easonabl e ef f ect  t o ever y wor d,  i n 

or der  t o avoi d sur pl usage. "   I d. ,  ¶46.  
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¶17 " Cont ext  and [ st at ut or y]  pur pose ar e i mpor t ant  i n 

di scer ni ng t he pl ai n meani ng of  a st at ut e. "   Jensen,  324 Wi s.  2d 

586,  ¶15.   We f avor  an i nt er pr et at i on t hat  f ul f i l l s  t he 

st at ut e' s pur pose.   I d.   " St at ut or y i nt er pr et at i on i nvol ves t he 

ascer t ai nment  of  meani ng,  not  a sear ch f or  ambi gui t y. "   Kal al ,  

271 Wi s.  2d 633,  ¶47 ( quot i ng Br uno v.  Mi l waukee Cnt y. ,  2003 WI  

28,  ¶25,  260 Wi s.  2d 633,  660 N. W. 2d 656) .   

1.   Wi sconsi n St at .  § 346. 04( 3)  

¶18 Based on var i ous ar gument s,  Hanson asser t s t hat  

" wi l l f ul  or  want on, "  as i t  i s  empl oyed i n Wi s.  St at .  

§ 346. 04( 3) ,  r equi r es an evi l  or  mal i c i ous st at e of  mi nd when 

di sr egar di ng t he of f i cer ' s di r ect i on.   He asser t s hi s conduct  

coul d not  sat i sf y t he st at ut or y st andar d because he f l ed out  of  

f ear  t hat  t he of f i cer  woul d i nj ur e hi m.  

¶19 Our  f i r st  t ask t hen i s t o i nt er pr et  t he l anguage of  

Wi s.  St at .  § 346. 04( 3) .   Based on t hat  i nt er pr et at i on,  we deci de 

whet her  t he c i r cui t  cour t  er r ed i n i nst r uct i ng t he j ur y t hat  

wi l l f ul  di sr egar d of  an of f i cer ' s s i gnal  was suf f i c i ent  t o 

suppor t  a convi c t i on under  t he s t at ut e and whet her  t he evi dence 

was suf f i c i ent  t o suppor t  t he j ur y ver di ct .   Addi t i onal l y,  we 

must  det er mi ne whet her  t he l egi s l at ur e' s choi ce of  l anguage 

pr ovi ded a subj ect i ve good f ai t h def ense when an i ndi v i dual  

char ged under  t he st at ut e mai nt ai ns t hat  he act ed wi t hout  evi l  

i nt ent  or  i l l  wi l l .    

¶20 Wi sconsi n St at .  § 346. 04( 3)  pr ovi des:   

 No oper at or  of  a vehi c l e,  af t er  havi ng r ecei ved a 
v i sual  or  audi bl e s i gnal  f r om a t r af f i c  of f i cer ,  or  
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mar ked pol i ce vehi c l e,  shal l  knowi ngl y f l ee or  at t empt  
t o el ude any t r af f i c  of f i cer  by wi l l f ul  or  want on 
di sr egar d of  such si gnal  so as t o i nt er f er e wi t h or  
endanger  t he oper at i on of  t he pol i ce vehi c l e,  or  t he 
t r af f i c  of f i cer  or  ot her  vehi c l es or  pedest r i ans,  nor  
shal l  t he oper at or  i ncr ease t he speed of  t he 
oper at or ' s vehi c l e or  ext i ngui sh t he l i ght s of  t he 
vehi c l e i n an at t empt  t o el ude or  f l ee.  

¶21 We concl ude t hat  t he t er m " wi l l f ul "  as used i n Wi s.  

St at .  § 346. 04( 3)  i s def i ned by exami ni ng i t s use wi t hi n t he 

cont ext  of  t hi s speci f i c  st at ut e.   Thi s i s so because " wi l l f ul  

i s  suscept i bl e of  di f f er ent  meani ngs i n di f f er ent  cont ext s. "   

St at e v.  Ci ssel l ,  127 Wi s.  2d 205,  210,  378 N. W. 2d 691 ( 1985) .  

¶22 I n Wi s.  St at .  § 346. 04( 3) ,  " wi l l f ul "  modi f i es 

" di sr egar d. "   I n t hat  cont ext ,  " wi l l f ul "  r equi r es a subj ect i ve 

under st andi ng by t he def endant  t hat  a per son known by t he 

def endant  t o be a t r af f i c  of f i cer  has di r ect ed t he def endant  t o 

t ake a par t i cul ar  act i on,  and wi t h t hat  under st andi ng,  t he 

def endant  chose t o act  i n cont r avent i on of  t he of f i cer ' s 

di r ect i on.   Accor di ngl y,  t he pur pose i t  ser ves i s t o r equi r e 

compl i ance wi t h di r ect i ons made by known l aw enf or cement  

per sonnel .   Fur t her mor e,  i n t he near l y 150 year s s i nce t hi s 

cour t ' s  deci s i on i n St at e v.  Pr est on,  34 Wi s.  675 ( 1874) ,  our  

i nt er pr et at i ons of  t he t er m " wi l l f ul "  have demonst r at ed t hat ,  

cont r ar y t o Hanson' s suggest i on,  an act  done " wi l l f ul l y"  does 

not  r equi r e a showi ng of  " per sonal  hat e or  i l l  wi l l . "   See,  

e. g. ,  Ci ssel l ,  127 Wi s.  2d at  212.    

¶23 I n Ci ssel l ,  we exami ned t he meani ng of  " wi l l f ul "  i n a 

cr i mi nal  cont ext  and concl uded t hat  our  ear l i er  di scussi on of  

t he t er m i n Pr est on,  i n whi ch we had equat ed act s done 
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" wi l l f ul l y"  t o t hose done wi t h " mal i ce, "  was not  i nt ended t o 

i mpose upon " wi l l f ul "  a hei ght ened i nt ent  r equi r ement .   See 

Ci ssel l ,  127 Wi s.  2d at  210- 12 ( exami ni ng Pr est on,  34 Wi s.  at  

683–84) .   We di st i ngui shed " mal i ce"  i n i t s col l oqui al  sense,  

whi ch may i mpl y evi l  i nt ent ,  per sonal  hat e,  or  i l l  wi l l ,  and 

concl uded t hat ,  i n a l egal  sense,  " mal i ce"  does not  r equi r e a 

showi ng of  anyt hi ng mor e t han cr i mi nal  i nt ent .   See i d.  at  212.   

¶24 Hanson asser t s t hat  t he meani ng of  " wi l l f ul  or  want on"  

i n Wi s.  St at .  § 346. 04( 3)  i s ambi guous,  and t hat  a synt hesi s of  

var i ous di ct i onar y def i ni t i ons pr ovi des t he pr oper  gui dance.   

However ,  Hanson' s r esor t  t o di ct i onar y def i ni t i ons f or  t he 

meani ng of  " wi l l f ul  or  want on"  i n § 346. 04( 3)  wi l l  not  di sr upt  

t he manner  i n whi ch we est abl i sh t he meani ng of  t hose t er ms.   

Rat her ,  our  pr ecedent  i nst r uct s t hat  we l ook t o t he cont ext  i n 

whi ch a st at ut or y t er m i s used,  Kal al ,  271 Wi s.  2d 633,  ¶46.   

Most  i mpor t ant l y ,  i f  t he l anguage of  t he st at ut e i s c l ear  on i t s  

f ace,  t hat  pl ai n meani ng i s appl i ed.   See i d. ,  ¶45.  

¶25 Hanson r el i es heavi l y on t hi s cour t ' s  st at ement  i n 

Pr est on,  34 Wi s.  at  683,  t hat  t he t er m " wi l l f ul l y  .  .  .  i s  

undoubt edl y suscept i bl e of  di f f er ent  shades of  meani ng or  

degr ees of  i nt ensi t y accor di ng t o t he cont ext  and evi dent  

pur pose of  t he wr i t er . "   Poi nt i ng t o Pr est on,  Hanson ar gues t hat  

t he phr ase " wi l l f ul  or  want on"  i n Wi s.  St at .  § 346. 04( 3)  i s 

ambi guous,  and t hat  t he t er m shoul d be r ead t o r equi r e somet hi ng 

mor e t han cr i mi nal  i nt ent ,  such as evi l  i nt ent .   As we expl ai ned 

above,  we r ej ect  t hi s i nt er pr et at i on of  wi l l f ul ,  as i t  nei t her  

compor t s wi t h our  i nt er pr et at i ons of  wi l l f ul  i n ot her  cont ext s  
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s i nce Pr est on,  nor  does i t  suppor t  t he st at ut or y pur pose of  

r equi r i ng compl i ance wi t h di r ect i ons f r om known l aw enf or cement  

per sonnel .  

¶26 Hanson al so asser t s t hat  Wi s.  St at .  § 346. 04( 3)  

i ncl udes a good f ai t h except i on,  as a sor t  of  bui l t - i n,  

subj ect i ve sel f - def ense cl ai m.   I n ef f ect ,  Hanson cl ai ms t hat ,  

r egar dl ess of  whet her  t he j ur y f ound hi s act i ons t o be 

j ust i f i abl e sel f - def ense,  he coul d not  have vi ol at ed § 346. 04( 3)  

because he l acked t he r equi s i t e scor nf ul  st at e of  mi nd t o 

wi l l f ul l y  or  want onl y di sr egar d t he of f i cer ' s  s i gnal s.   Thi s 

ar gument ,  s i mi l ar  t o Hanson' s ar gument  t hat  t he t r i al  cour t  

er r oneousl y i nt er pr et ed § 346. 04( 3) ,  i s  cont r ar y t o t he pl ai n 

meani ng of  t he f l eei ng st at ut e.  

¶27 Based on t he conduct  necessar y t o show a " wi l l f ul "  

di sr egar d,  we decl i ne t o r ead Wi s.  St at .  § 346. 04( 3)  as 

pr ovi di ng a good f ai t h except i on t o compl i ance.   The st at ut e 

r equi r es:   a subj ect i ve under st andi ng by t he def endant  t hat  a 

per son known by t he def endant  t o be a t r af f i c  of f i cer  has 

di r ect ed t he def endant  t o t ake a par t i cul ar  act i on,  and wi t h 

t hat  under st andi ng,  t he def endant  chose t o act  i n cont r avent i on 

of  t he of f i cer ' s di r ect i on.   Thi s r equi r ement  does not  i ncl ude a 

showi ng t hat  t he def endant  had an evi l  or  scor nf ul  st at e of  

mi nd.    

¶28 Af t er  hear i ng t he t est i mony and vi ewi ng t he evi dence,  

t he j ur y was gi ven t he j ur y i nst r uct i on,  whi ch st at es t hat  t o 

sat i sf y t he st at ut or y el ement s of  Wi s.  St at .  § 346. 04( 3) ,  t he 

St at e must  have shown t hat  Hanson ( 1)  " oper at ed a mot or  vehi c l e 
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on a hi ghway af t er  r ecei v i ng a v i sual  or  audi bl e s i gnal  f r om a 

mar ked pol i ce vehi c l e, "  and ( 2)  t hat  he " knowi ngl y f l ed or  

at t empt ed t o el ude a t r af f i c  of f i cer  by wi l l f ul  di sr egar d of  t he 

v i sual  or  audi bl e s i gnal  so as t o endanger  ot her  vehi c l es. " 6  Wi s 

JI —Cr i mi nal  2630 ( as modi f i ed) .   Fur t her ,  t he j ur y was gi ven t he 

i nst r uct i on on sel f - def ense,  whi ch r equi r es t hat  an al l eged 

of f ender  show:   ( 1)  t hat  he bel i eved t hat  t her e exi st ed an 

act ual  or  i mmi nent  unl awf ul  i nt er f er ence wi t h hi s per son;  ( 2)  

t hat  hi s act i ons wer e necessar y t o pr event  or  t er mi nat e t he 

i nt er f er ence;  and ( 3)  t hat  hi s bel i ef s wer e obj ect i vel y 

r easonabl e.   See  Wi s JI —Cr i mi nal  800 ( sel f - def ense 

i nst r uct i on) ;  cf .  St at e v.  Col eman,  206 Wi s.  2d 199,  210–11,  556 

N. W. 2d 701 ( 1996)  ( set t i ng out  el ement s of  sel f - def ense cl ai m,  

i ncl udi ng cor e el ement s of  per cei ved t hr eat ,  necessi t y,  and 

obj ect i ve r easonabi l i t y) .    

¶29 The j ur y concl uded t hat  Hanson was not  act i ng i n sel f -

def ense when he f l ed t he scene of  t he i ni t i al  st op or  when he 

at t empt ed t o el ude St ur i no' s squad car ,  whi ch was i n " compl et e 

emer gency  mode. "   I f  we wer e t o i nt er pr et  Wi s.  St at .  

§ 346. 04( 3)  as encompassi ng a good f ai t h def ense,  we woul d,  i n 

ef f ect ,  nul l i f y  t he j ur y ' s f i ndi ngs t hat  Hanson' s act i ons di d 

                                                 
6 The j ur y i nst r uct i ons def i ne " t r af f i c  of f i cer "  as " ever y 

of f i cer  aut hor i zed by l aw t o di r ect  or  r egul at e t r af f i c  or  t o 
make ar r est s f or  v i ol at i on of  t r af f i c  r egul at i ons. "   Wi s JI —
Cr i mi nal  2630.  
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not  qual i f y as sel f - def ense. 7  The j ur y was pr oper l y i nst r uct ed 

on sel f - def ense.  

¶30 We al so concl ude t hat  t he j ur y was pr oper l y i nst r uct ed 

when i t  was t ol d t hat  a f i ndi ng of  wi l l f ul  di sr egar d woul d 

sat i sf y t he st at ut or y r equi r ement s.   The Jur y I nst r uct i ons 

Commi t t ee was cor r ect  i n per mi t t i ng t he omi ssi on of  t he " or  

want on"  opt i on f r om t he i nst r uct i ons f or  f l eei ng an of f i cer ,  at  

l east  i n t hi s case.   See Wi s JI —Cr i mi nal  2630 cmt .  3 ( omi t t i ng 

" want on"  unl ess deemed necessar y i n a par t i cul ar  case) .   Ei t her  

wi l l f ul  or  want on di sr egar d i s suf f i c i ent  t o r esul t  i n a 

st at ut or y v i ol at i on.   However ,  i ncl udi ng want on woul d have added 

not hi ng her e because t he St at e' s case was not  t hat  Hanson act ed 

i n any way ot her  t han wi t h wi l l f ul  di sr egar d of  Kl i nkhammer ' s 

and St ur i no' s s i gnal s when he dr ove away af t er  bei ng st opped by 

                                                 
7 Mor eover ,  i t  i s  not  c l ear  what  ef f ect  a good f ai t h def ense 

woul d have t hat  i s not  al r eady ser ved by a sel f - def ense cl ai m or  
by t he appl i cat i on of  t he st at ut or y el ement s.   For  exampl e,  i f  
t he subj ect i ve def ense i s t hat  Hanson i nt ended no har m,  t he 
st at ut e' s cr i mi nal  i nt ent  r equi r ement  cont r ol s;  t hat  i s ,  nei t her  
har m nor  t he i nt ent  t o cause har m ar e el ement s of  f l eei ng an 
of f i cer .   Al t er nat i vel y,  t he ar gument  t hat  Hanson' s f ear  of  
Kl i nkhammer  pr ecl udes any vi ol at i on of  t he st at ut or y el ement s 
i gnor es t he f undament al  pur pose of  a sel f - def ense i nst r uct i on:   
t he r easonabi l i t y  of  Hanson' s f ear  and hi s act i ons wer e 
quest i ons pr oper l y bef or e t he j ur y,  and wer e answer ed i n t he 
negat i ve.  
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Kl i nkhammer  and r ef usi ng t o st op f or  St ur i no. 8  Hanson' s asser t ed 

good f ai t h cannot  over come t he meani ng of  t he st at ut e' s l anguage 

and t he j ur y ' s f i ndi ng t hat  Hanson was not  pr oceedi ng i n sel f -

def ense.  

¶31 We t her ef or e t ur n t o whet her  t he evi dence was 

suf f i c i ent  t o suppor t  t he j ur y ' s ver di ct .   A convi ct i on based on 

a j ur y ' s ver di ct  wi l l  be sust ai ned unl ess " t he evi dence,  v i ewed 

most  f avor abl y t o t he st at e and t he convi ct i on,  i s  so 

i nsuf f i c i ent  i n pr obat i ve val ue and f or ce t hat  i t  can be sai d as 

a mat t er  of  l aw t hat  no t r i er  of  f act ,  act i ng r easonabl y,  coul d 

have f ound gui l t  beyond a r easonabl e doubt . "   Poel l i nger ,  153 

Wi s.  2d at  501.   Thi s hi gh st andar d t r ansl at es i nt o a 

subst ant i al  bur den f or  a def endant  seeki ng t o have a j ur y ' s 

ver di ct  set  asi de on gr ounds of  i nsuf f i c i ent  evi dence.   See 

St at e v.  Booker ,  2006 WI  79,  ¶22,  292 Wi s.  2d 43,  717 N. W. 2d 

676.  

¶32 Vi ewi ng t he evi dence pr esent ed at  t r i al  i n t he l i ght  

most  f avor abl e t o t he St at e,  we concl ude t hat  based on t he 

cor r ect  i nt er pr et at i on of  Wi s.  St at .  § 346. 04( 3)  t her e was,  

i ndeed,  suf f i c i ent  evi dence f or  a r easonabl e f i nder  of  f act  t o 

                                                 
8 The l egi s l at ur e' s use of  t he di s j unct i ve i n Wi s.  St at .  

§ 346. 04( 3)  pr ovi des t hat  ei t her  wi l l f ul  or  want on act s 
demonst r at i ng di sr egar d f or  a t r af f i c  of f i cer ' s s i gnal  wi l l  
v i ol at e t he st at ut e——a showi ng of  bot h el ement s i s not  
necessar y.   Thi s case does not  r equi r e us t o i nt er pr et  t he t er m 
" want on, "  and we t her ef or e concl ude t hat  Hanson' s ar gument  
anal ogi z i ng " wi l l f ul  or  want on"  i n § 346. 04( 3)  t o t he phr ase 
" wi l l f ul  and want on"  i n ot her  cont ext s i s i napposi t e,  based on 
t he l egi s l at ur e' s c l ear  choi ce of  l anguage.  
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have f ound gui l t  beyond a r easonabl e doubt .   The j ur y hear d 

Kl i nkhammer ' s,  Hanson' s,  and Ms.  Der by' s account s of  t he i ni t i al  

t r af f i c  st op and Hanson' s f l i ght  f r om t he scene,  as wel l  as t he 

account s of  passer sby Ant hony Bowen and Deput y St ur i no,  who 

at t empt ed t o st op Hanson a second t i me.   Hanson was gi ven t he 

oppor t uni t y t o pr esent  t est i mony of  hi s f ear  dur i ng t he i ni t i al  

encount er ,  and he di scussed how over whel mi ng and f r i ght eni ng t he 

ent i r e event  was f or  hi m.   The j ur y consi der ed al l  t he evi dence,  

wei ghed i t  agai nst  pr oper  l egal  st andar ds,  and r eached f i ndi ngs 

t hat  wer e r easonabl e.   We wi l l  not  di st ur b t hose f i ndi ngs on 

r evi ew.  

2.   Wi sconsi n St at .  § 904. 04( 1) ( b)  

¶33 Hanson al so ar gues t hat  t he c i r cui t  cour t  er r ed by 

excl udi ng evi dence of  Kl i nkhammer ' s char act er .   Hanson sought  t o 

admi t  a school  pr i nci pal ' s  t est i mony t hat ,  when Kl i nkhammer  

ser ved as a school  l i ai son of f i cer ,  he demonst r at ed a 

" conf r ont at i onal ,  aggr essi ve,  and hot - t emper ed"  char act er .   

Hanson ar gues t hat  Kl i nkhammer ,  as t he " obj ect "  of  Hanson' s 

al l eged cr i me of  f l eei ng,  was a " v i ct i m"  wi t hi n t he meani ng of  

Wi s.  St at .  § 904. 04( 1) ( b) ,  and t her ef or e,  evi dence of  t he 

deput y ' s conf r ont at i onal  char act er  i s admi ssi bl e t o show t hat  he 

act ed i n conf or mi t y wi t h t hat  " per t i nent  t r ai t  of  char act er . "  

¶34 Hanson' s ar gument  r equi r es us t o i nt er pr et  t he meani ng 

of  " v i ct i m"  under  Wi s.  St at .  § 904. 04( 1) ( b)  wher e a v i ol at i on of  

Wi s.  St at .  § 346. 04( 3)  i s al l eged.   Thi s i s so because,  wi t hout  

a det er mi nat i on t hat  an except i on under  § 904. 04( 1)  appl i es,  

pr opensi t y evi dence i s i nadmi ssi bl e i n t he cont ext  of  a cr i mi nal  
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t r i al .   See § 904. 04( 1) ;  see al so St at e v.  Sul l i van,  216 Wi s.  2d 

768,  783,  576 N. W. 2d 30 ( 1998) .  

¶35 Wi sconsi n St at .  § 904. 04( 1)  pr ovi des i n r el evant  par t :  

 ( 1)  CHARACTER EVI DENCE GENERALLY.   Evi dence of  a 
per son' s char act er  or  a t r ai t  of  t he per son' s 
char act er  i s not  admi ssi bl e f or  t he pur pose of  pr ovi ng 
t hat  t he per son act ed i n conf or mi t y t her ewi t h on a 
par t i cul ar  occasi on,  except :   .  .  .  .  

 ( b)  Char act er  of  v i ct i m.  Except  as pr ovi ded i n s .  
972. 11( 2) ,  evi dence of  a per t i nent  t r ai t  of  char act er  
of  t he v i ct i m of  t he cr i me of f er ed by an accused,  or  
by t he pr osecut i on t o r ebut  t he same,  or  evi dence of  a 
char act er  t r ai t  of  peacef ul ness of  t he v i ct i m of f er ed 
by t he pr osecut i on i n a homi ci de case t o r ebut  
evi dence t hat  t he v i ct i m was t he f i r st  aggr essor .  

¶36 Typi cal l y,  wher e a cr i me i nvol ves a v i ct i m,  such as i n 

t he case of  an assaul t  or  a homi ci de,  t he def endant  i s gi ven 

" [ w] i de l at i t ude"  t o use evi dence of  t he v i ct i m' s char act er  t o 

show act i on " i n conf or mi t y t her ewi t h. "   See 7 Dani el  D.  Bl i nka,  

Wi sconsi n Pr act i ce Ser i es:   Wi sconsi n Evi dence § 404. 5 ( 3d ed.  

2008) .   But  as Pr of essor  Bl i nka not es,  wher e no " v i ct i m"  exi st s,  

t he gener al  ban on pr opensi t y evi dence wi l l  be enf or ced.   See 

i d. ;  see al so Wi s.  St at .  § 904. 04( 1) .      

¶37 Ther ef or e,  t he pr eci se quest i on we must  deci de i s 

whet her ,  under  Wi s.  St at .  § 904. 04( 1) ( b)  i n t he cont ext  of  a 

f l eei ng char ge under  Wi s.  St at .  § 346. 04( 3) ,  a t r af f i c  of f i cer  

f r om whom a def endant  al l egedl y f l ed i s a " v i ct i m"  subj ect  t o 

t he char act er  evi dence except i on i n § 904. 04( 1) ( b) .   Al t hough 

t hi s cour t  has not  pr evi ousl y exami ned t hi s speci f i c  quest i on,  

Hanson di r ect s our  at t ent i on t o St at e v.  Haase,  2006 WI  App 86,  

293 Wi s.  2d 322,  716 N. W. 2d 526.   Hanson cont ends t hat  i n Haase 
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t he cour t  of  appeal s hel d t hat  an of f i cer  may be consi der ed a 

" v i ct i m"  f or  pur poses of  r est i t ut i on under  Wi s.  St at .  § 973. 20.   

Addi t i onal l y,  Hanson ar gues br i ef l y t hat ,  as a const i t ut i onal  

mat t er ,  hi s r i ght  t o pr esent  a def ense r equi r es t hat  he be 

al l owed t o i nt r oduce evi dence of  Kl i nkhammer ' s char act er  t r ai t s.   

We wi l l  di scuss t hese ar gument s i n t ur n.  

¶38 I n Haase,  t he c i r cui t  cour t  had or der ed t he def endant  

t o r ei mbur se t he Dane Count y Sher i f f ' s  Depar t ment  f or  t he cost  

of  a squad car  t hat  was dest r oyed by f i r e af t er  of f i cer s pur sued 

t he f l eei ng def endant  acr oss di f f i cul t  t er r ai n.   I d. ,  ¶4.   The 

cour t  of  appeal s exami ned t hr ee ot her  " v i ct i m"  cases i n whi ch 

r est i t ut i on had been awar ded,  and r eaf f i r med what  i t  i nt er pr et ed 

as t he appr opr i at e r ul e i n det er mi ni ng t o whom r est i t ut i on was 

due.   I d. ,  ¶¶8–13 ( exami ni ng St at e v.  Or t i z,  2001 WI  App 215,  

247 Wi s.  2d 836,  634 N. W. 2d 860,  St at e v.  Howar d- Hast i ngs,  218 

Wi s.  2d 152,  579 N. W. 2d 290 ( Ct .  App.  1998) ,  and St at e v.  

Schmal i ng,  198 Wi s.  2d 756,  543 N. W. 2d 555 ( Ct .  App.  1995) ) .  

¶39 I n Haase,  t he cour t  of  appeal s deni ed r est i t ut i on f or  

t he dest r uct i on of  t he depar t ment ' s pr oper t y.   I n so doi ng,  t he 

cour t  r easoned t hat  a " di r ect  v i ct i m"  was r equi r ed f or  t he 

r ecover y of  r est i t ut i on,  and t hat  i f  t her e wer e such a v i ct i m,  

i t  woul d be t he i ndi v i dual  l aw enf or cement  of f i cer s,  r at her  t han 

t he sher i f f ' s  depar t ment .   I d. ,  ¶¶14- 15.    

¶40 Fr om t he r easoni ng of  t he cour t  of  appeal s i n Haase,  

Hanson now ar gues t hat  we shoul d super i mpose t he cour t ' s  

r easoni ng about  who may be a v i ct i m f r om r est i t ut i on l aw ont o 

Wi s.  St at .  § 904. 04( 1) ,  an evi dent i ar y st at ut e.   We r ej ect  t hi s 
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ar gument .   Fi r st ,  we concl ude t hat  nei t her  Haase nor  any of  t he 

ot her  r est i t ut i on cases suppor t s  t he concl usi on t hat  a t r af f i c  

of f i cer  i s a " v i ct i m"  f or  evi dent i ar y pur poses under  

§ 904. 04( 1) ( b)  i n t he cont ext  of  a f l eei ng char ge under  Wi s.  

St at .  § 346. 04( 3) .    

¶41 Second,  t he r at i onal e under l y i ng i nt er pr et at i ons of  

t he t er m " vi ct i m"  i n Wi s.  St at .  § 973. 20 i s not  per suasi ve when 

i nt er pr et i ng r ul es of  evi dence.   Thi s i s so because t he 

pr i nci pl es under l y i ng t he r est i t ut i on st at ut e ar e di f f er ent  f r om 

t he pr i nci pl es of  r el evance and pr ej udi ce upon whi ch evi dent i ar y  

r ul es ar e gr ounded.   See Bl i nka,  supr a,  § 402. 01.   

¶42 Rest i t ut i on i s not  gr ounded i n v i ct i mhood;  r at her ,  i t  

i s  based on t he cr i mi nal ' s dest r uct i on of  pr oper t y and t he 

pr i nci pl e t hat  an act or  shoul d not  be per mi t t ed t o dest r oy 

ot her s '  pr oper t y wi t hout  bei ng hel d f i nanci al l y r esponsi bl e.   

See Wi s.  St at .  § 973. 20( 2) ( b)  ( " I f  a cr i me consi der ed at  

sent enci ng r esul t ed i n damage t o or  l oss or  dest r uct i on of  

pr oper t y,  t he r est i t ut i on or der  may r equi r e t hat  t he def endant  

.  .  .  pay t he owner  or  owner ' s desi gnee t he r easonabl e r epai r  or  

r epl acement  cost . " ) ;  see al so Rest at ement  ( Thi r d)  of  Rest i t ut i on 

and Unj ust  Enr i chment  § 40 cmt .  d ( 2011) .   Any r ecover y t hat  a 

gover nment al  ent i t y woul d have i s,  t her ef or e,  not  gr ounded i n 

t he ent i t y ' s bei ng a " v i ct i m"  under  § 973. 20( 1r ) .   I nst ead,  t he 

ent i t y ' s r ecover y i s based on i t s owner shi p ( or  st at us as 

desi gnee)  of  t he pr oper t y damaged or  dest r oyed.    

¶43 Mor eover ,  admi ssi on of  evi dence of  Kl i nkhammer ' s 

char act er  may have been bar r ed under  Wi s.  St at .  § 904. 03,  whi ch 
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addr esses t he excl usi on of  unf ai r l y pr ej udi c i al  evi dence when a 

§ 904. 03 obj ect i on has been made.   I n such a c i r cumst ance,  t he 

admi ssi bi l i t y  of  evi dence i s det er mi ned by bal anci ng t he 

pr obat i veness of  t he evi dence wi t h t he danger  of  unf ai r  

pr ej udi ce upon admi ssi on.   St at e v.  Head,  2002 WI  99,  ¶129,  255 

Wi s.  2d 194,  648 N. W. 2d 413.   Her e,  t he c i r cui t  cour t  di d not  

r ul e on t he basi s of  § 904. 03.   However ,  admi ssi on of  evi dence 

of  t he char act er  t hat  t he deput y exhi bi t ed as a l i ai son of f i cer  

woul d have added l i t t l e t o t he j ur y ' s under st andi ng of  hi s 

act i ons dur i ng t he t r af f i c  st op,  i n t hat  i t  was r epet i t i ve of  

ot her  t est i mony,  and i t  l i kel y woul d have conf used t he j ur y as 

t o t he r el evant  i ssues.   Ther ef or e,  t he c i r cui t  cour t  pr oper l y 

exer ci sed i t s di scr et i on when i t  excl uded evi dence of  

Kl i nkhammer ' s char act er .   

C.   Const i t ut i onal  and I nt er est  of  Just i ce Cl ai ms 

¶44 We wi l l  br i ef l y addr ess Hanson' s r emai ni ng 

const i t ut i onal  r i ght - t o- pr esent - a- def ense and i nt er est  of  

j ust i ce c l ai ms,  because Hanson has addr essed t hese ar gument s 

onl y i n a cur sor y f ashi on.  

¶45 The r i ght  t o pr esent  a def ense i s gr ounded i n 

pr i nci pl es of  due pr ocess and conf r ont at i on,  and ensur es t hat  

cr i mi nal  def endant s ar e not  depr i ved of  l egi t i mat e oppor t uni t i es 

t o chal l enge t he St at e' s t heor y,  and gener al l y t o pr esent  

evi dence t hat  coul d cr eat e r easonabl e doubt  i n t he mi nds of  

member s of  t he j ur y.   See Chamber s v.  Mi ssi ssi ppi ,  410 U. S.  284,  

294–95 ( 1973) .   That  r i ght  i s  l i mi t ed,  t hough,  as t hi s cour t  and 

t he Uni t ed St at es Supr eme Cour t  have r ecogni zed.   See,  e. g. ,  
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Tayl or  v.  I l l i noi s,  484 U. S.  400,  410 ( 1988)  ( acknowl edgi ng 

l i mi t at i ons on const i t ut i onal  r i ght  t o pr esent  a def ense,  

i ncl udi ng excl usi on of  evi dence " i nadmi ssi bl e under  st andar d 

r ul es of  evi dence" ) ;  St at e v.  Pul i zzano,  155 Wi s.  2d 633,  646-

47,  456 N. W. 2d 325 ( 1990)  ( same) .   As t hese and many ot her  cases 

make cl ear ,  t he r ul es of  evi dence gener al l y have been hel d t o 

compl y wi t h t he const i t ut i onal  r i ght  t o pr esent  a def ense.   

Hanson' s chal l enge does not hi ng t o dr aw t hose pr ecedent s i nt o 

quest i on.   See Cr awf or d v.  Washi ngt on,  541 U. S.  36,  68 ( 2004) ;  

Davi s v.  Washi ngt on,  547 U. S.  813,  822 ( 2006)  ( di scussi ng 

except i ons t o t he hear say r ul e and t he r i ght  of  conf r ont at i on) .    

¶46 Fi nal l y,  Hanson asks t hi s cour t  t o or der  a new t r i al  

i n t he i nt er est  of  j ust i ce,  on t he t heor y t hat  t he l ower  cour t s 

wer e not  appr i sed of  t hi s cour t ' s  deci s i on r egar di ng t he meani ng 

of  Wi s.  St at .  § 346. 04( 3) .   We may or der  a new t r i al  i n t he 

i nt er est  of  j ust i ce when t he f act s or  t he l aw so r equi r es.   See 

Wi s.  St at .  § 751. 06;  see al so St at e v.  Hi cks,  202 Wi s.  2d 150,  

159,  549 N. W. 2d 435 ( 1996) .   Her e,  because we af f i r m t he pr i or  

cour t s '  deci s i ons as t o t he meani ng of  t hat  st at ut e,  t her e 

appear s no r eason t o per mi t  Hanson t o pr esent  hi s case t o 

anot her  j ur y.   The i nt er est  of  j ust i ce woul d be i l l - ser ved by 

such an or der .  

I I I .   CONCLUSI ON 

¶47 We concl ude t hat  t he c i r cui t  cour t  pr oper l y i nst r uct ed 

t he j ur y on t he r equi r ement s of  Wi s.  St at .  § 346. 04( 3) .   

Si mi l ar l y,  we hol d t hat  t her e does not  exi st  a subj ect i ve,  good-

f ai t h except i on t o t he f l eei ng l aw,  and t hat  Hanson' s 
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oppor t uni t y t o demonst r at e any j ust i f i cat i on f or  hi s behavi or  

was t hr ough hi s sel f - def ense cl ai m,  whi ch t he j ur y consi der ed 

and r ej ect ed.   Addi t i onal l y,  we concl ude t hat  t he c i r cui t  cour t  

was cor r ect  t o excl ude t est i mony about  t he t r af f i c  of f i cer ' s 

al l eged conf r ont at i onal  char act er  because t he of f i cer  was not  a 

" v i ct i m"  under  Wi s.  St at .  § 904. 04( 1) ( b) .   Fi nal l y,  we concl ude 

t hat  nei t her  t he Const i t ut i on nor  t he i nt er est  of  j ust i ce 

war r ant s a new t r i al ,  as no const i t ut i onal  i nf i r mi t i es have been 

r ai sed and t he r eal  cont r over sy has,  i ndeed,  been t r i ed.   

Accor di ngl y,  we af f i r m t he cour t  of  appeal s.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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¶48 ANN WALSH BRADLEY,  J.    (concurring).  Al t hough I  

agr ee wi t h t he maj or i t y t hat  Hanson i s not  ent i t l ed t o a new 

t r i al ,  I  wr i t e separ at el y because I  am concer ned t hat  t he 

maj or i t y ' s di scussi on of  wi l l f ul ness may be mi sconst r ued i n 

f ut ur e cases.   

¶49 The maj or i t y begi ns i t s st at ut or y i nt er pr et at i on wi t h 

a cor r ect  st at ement  of  t he l aw.   I t  acknowl edges t hat  " wi l l f ul  

i s  suscept i bl e of  di f f er ent  meani ngs i n di f f er ent  cont ext s. "   

Maj or i t y op. ,  ¶21.   I t  det er mi nes t hat  " t he t er m wi l l f ul  as used 

i n Wi s.  St at .  § 346. 04( 3)  i s def i ned by exami ni ng i t s use wi t hi n 

t he cont ext  of  t hi s speci f i c  st at ut e. "   I d.  

¶50 Lat er ,  however ,  t he maj or i t y appear s t o pai nt  wi t h a 

br oader  br ush.   I t  r ej ect s Hanson' s pr oposed i nt er pr et at i on of  

t he t er m wi l l f ul ,  as used i n Wi s.  St at .  § 346. 04( 3) ,  because " i t  

nei t her  compor t s  wi t h our  i nt er pr et at i on of  wi l l f ul  i n ot her  

cont ext s s i nce Pr est on,  nor  does i t  suppor t  t he st at ut or y 

pur pose of  r equi r i ng compl i ance wi t h di r ect i ons f r om known l aw 

enf or cement  per sonnel . "   I d. ,  ¶25.    

¶51 Thi s st at ement  coul d be const r ued t o i mpl y t hat  t hi s 

cour t  has uni f or ml y i nt er pr et ed t he t er m " wi l l f ul "  s i nce St at e 

v.  Pr est on,  34 Wi s.  675 ( 1874) .    Such an i mpl i cat i on woul d be 

i ncor r ect .   I n Ci ssel l ,  a case t hat  post - dat ed Pr est on by 90 

year s,  t hi s cour t  st at ed:  " As a gener al  pr oposi t i on,  t he wor d 

wi l l f ul  cannot  be def i ned wi t hout  r ef er ence t o i t s use i n a 

speci f i c  st at ut e.   I n [ Pr est on] ,  we speci f i cal l y not ed t hat  

wi l l f ul  i s  suscept i bl e of  di f f er ent  meani ngs i n di f f er ent  

cont ext s. "   St at e v.  Ci ssel l ,  127 Wi s.  2d 205,  210,  378 
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N. W. 2d 691 ( 1985) .   We have st r essed t hat  t he t er m " wi l l f ul "  i s  

ambi guous,  and t hat  no si ngl e def i ni t i on of  wi l l f ul  wi l l  be 

appl i cabl e i n al l  st at ut es.   Dep' t  Tr ansp.  v.  Wi s.  Aut o.  & Tr uck  

Deal er s Assn. ,  111 Wi s.  2d 80,  87,  330 N. W. 2d 159 ( 1983) . 1     

¶52 Despi t e my concer ns wi t h t he maj or i t y ' s anal ysi s,  I  

agr ee wi t h i t s ul t i mat e concl usi on i n t hi s case.   Her e,  Hanson 

had hi s day i n cour t .   The j ur y was i nst r uct ed t hat  i t  must  

f i nd,  beyond a r easonabl e doubt ,  t hat  " [ t ] he def endant  knowi ngl y  

f l ed or  at t empt ed t o el ude a t r af f i c  of f i cer  by wi l l f ul  

di sr egar d of  t he v i sual  or  audi bl e s i gnal  so as t o endanger  

ot her  vehi c l es. "   Hanson di d not  obj ect  t o t he i nst r uct i on.    

¶53 I n pr esent i ng hi s t heor y of  sel f - def ense,  Hanson was 

af f or ded t he oppor t uni t y t o pr ove t hat  he was j ust i f i ed i n 

di sr egar di ng t he of f i cer ' s s i gnal .   I n f i ndi ng Hanson gui l t y,  

                                                 
1 Addi t i onal l y,  t he maj or i t y conf uses t he st andar d of  

r evi ew.   I t  st at es t hat  an appel l at e cour t  " i ndependent l y 
r evi ew[ s]  whet her  t he evi dence was suf f i c i ent  t o sust ai n a j ur y  
ver di ct ,  but  i n so doi ng,  we vi ew t he evi dence most  f avor abl y t o 
sust ai ni ng t he convi ct i on. "   Maj or i t y op. ,  ¶15.   Thi s st at ed 
st andar d i s cont r ar y t o our  wel l - est abl i shed pr ecedent .   See 
St at e v.  Poel l i nger ,  153 Wi s.  2d 493,  506,  451 N. W. 2d 752 ( 1990)  
( concl udi ng t hat  an appel l at e cour t  shoul d not  r evi ew t he 
evi dence i ndependent l y,  because doi ng so woul d usur p t he 
f unct i on of  t he t r i er  of  f act ) .   Al so,  t hi s st andar d i s sel f -
cont r adi ct or y.   How can a cour t  r evi ew t he evi dence 
" i ndependent l y"  and,  at  t he same t i me,  " most  f avor abl y t o 
sust ai ni ng t he convi ct i on" ?     

Lat er  i n t he opi ni on,  t he maj or i t y set s f or t h t he cor r ect  
st andar d of  r evi ew.   Maj or i t y op. ,  ¶31 ( quot i ng Poel l i nger ,  153 
Wi s.  2d at  501)  ( " A convi ct i on based on a j ur y ' s ver di ct  wi l l  be 
sust ai ned unl ess ' t he evi dence,  v i ewed most  f avor abl y t o t he 
st at e and t he convi ct i on,  i s  so i nsuf f i c i ent  i n pr obat i ve val ue 
and f or ce t hat  i t  can be sai d as a mat t er  of  l aw t hat  no t r i er  
of  f act ,  act i ng r easonabl y,  coul d have f ound gui l t  beyond a 
r easonabl e doubt . ' " ) .     
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t he j ur y consi der ed and r ej ect ed Hanson' s asser t i on t hat  hi s  

act i on was j ust i f i ed.   Accor di ngl y,  l i ke t he maj or i t y,  I  

concl ude t hat  Hanson i s not  ent i t l ed t o a new t r i al .      
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¶54 SHI RLEY S.  ABRAHAMSON,  C. J.    (dissenting).  I  di ssent  

because t he maj or i t y opi ni on r eads t he wor ds " wi l l f ul  or  want on"  

out  of  Wi s.  St at .  § 346. 04( 3) .   Addi t i onal l y,  t he maj or i t y 

pr esent s an i mbal anced f act  sect i on,  r el y i ng pr i mar i l y on t he 

l aw enf or cement  of f i cer ' s ver si on of  t he event s r at her  t han 

t el l i ng t he whol e st or y.   The maj or i t y ' s st at ement  of  t he f act s 

seems l i ke a subt l e at t empt  t o make t he l egal  r easoni ng mor e 

per suasi ve.   I  begi n by di scussi ng t he st at ut e and t hen t r y t o 

pr esent  t he def endant ' s ver si on of  t he event s so t hat  t he r eader  

get s a mor e bal anced st at ement  of  t he f act s.   

I  

¶55 The def endant  was char ged wi t h f el ony f l eei ng an 

of f i cer  i n v i ol at i on of  Wi s.  St at .  § 346. 04( 3) ,  whi ch pr ovi des 

as f ol l ows:     

No oper at or  of  a vehi c l e,  af t er  havi ng r ecei ved a 
v i sual  or  audi bl e s i gnal  f r om a t r af f i c  of f i cer ,  or  
mar ked pol i ce vehi c l e,  shal l  knowi ngl y f l ee or  at t empt  
t o el ude any t r af f i c  of f i cer  by wi l l f ul  or  want on 
di sr egar d of  such si gnal  so as t o i nt er f er e wi t h or  
endanger  t he oper at i on of  t he pol i ce vehi c l e,  or  t he 
t r af f i c  of f i cer  or  ot her  vehi c l es or  pedest r i ans,  nor  
shal l  t he oper at or  i ncr ease t he speed of  t he 
oper at or ' s vehi c l e or  ext i ngui sh t he l i ght s of  t he 
vehi c l e i n an at t empt  t o el ude or  f l ee.  ( Emphasi s 
added. )  

¶56 The st at ut e i s di f f i cul t  t o r ead.   The commas al most  

seem t o have been dr opped i nt o t he t ext  at  r andom,  maki ng t he 

l ast  " nor "  c l ause especi al l y har d t o under st and i n r el at i on t o 
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t he r est  of  t he subsect i on. 1  Mor eover ,  t her e ar e t wo di f f er ent  

sci ent er s.   The st at ut e uses t he wor d " knowi ngl y"  and al so uses 

t he phr ase " wi l l f ul  or  want on. "   None of  t hese wor ds i s def i ned 

i n t he st at ut e or  i n t he j ur y i nst r uct i ons.        

¶57 What  i s c l ear  i n Wi s.  St at .  § 346. 04( 3) ,  however ,  i s 

t hat  t he l egi s l at ur e expl i c i t l y  i ncl uded t he wor ds " wi l l f ul  or  

want on"  pr ecedi ng,  and t hus modi f y i ng,  t he wor ds " di sr egar d of  

such [ v i sual  or  audi bl e]  s i gnal . " 2  The wor ds " wi l l f ul  or  want on"  

cannot  be di sr egar ded.   St at ut es ar e t o be r ead t o gi ve ef f ect  

t o ever y wor d;  sur pl usage i s t o be avoi ded. 3 

¶58 Fur t her mor e,  t he phr ase t akes on speci al  i mpor t ance i n 

Wi s.  St at .  § 346. 04( 3) ,  whi ch set s f or t h t hr ee l evel s of  f l eei ng 

of f enses.   The st at ut e def i ni ng f el ony f l eei ng,  § 346. 04( 3) ,  

uses t he phr ase " wi l l f ul  or  want on. "   Thi s phr ase i s omi t t ed i n 

§ 346. 04( 2t ) ,  t he st at ut e def i ni ng mi sdemeanor  f l eei ng,  and i s 

al so omi t t ed i n § 346. 04( 1)  and ( 2) ,  t he st at ut es def i ni ng a 

c i v i l  f or f ei t ur e. 4  The t hr ee l evel s of  f l eei ng of f enses i n Wi s.  

St at .  § 346. 04 r ef l ect  t he l egi s l at ur e' s i nt ent  t o gr aduat e t he 

penal t i es based on t he gr avi t y of  t he f l eei ng of f ense.   The 

                                                 
1 For  a publ i shed deci s i on of  t he cour t  of  appeal s i nvol v i ng 

i nt er pr et at i on of  Wi s.  St at .  § 346. 04( 3) ,  t he pr oper  
i nst r uct i ons,  and t he suf f i c i ency of  evi dence,  see St at e v.  
Beamon,  2011 WI  App 131,  336 Wi s.  2d 438,  804 N. W. 2d 706 ( pet .  
f or  r evi ew f i l ed) .  

2 The wor d " knowi ngl y"  pr ecedes and t hus modi f i es t he wor ds 
" f l ee or  at t empt  t o el ude. "  

3 Robi n K.  v.  Lamanda M. ,  2006 WI  68,  ¶16,  291 Wi s.  2d 333,  
718 N. W. 2d 38.  

4 The penal t i es ar e set  f or t h i n Wi s.  St at .  § 346. 17.  
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phr ase " wi l l f ul  or  want on"  cannot  be i gnor ed i n l i ght  of  t he 

l egi s l at i ve scheme of  gr aduat ed penal t i es. 5 

¶59 A hei ght ened ment al  st at e i s  one f act or  t hat  c l ear l y 

separ at es f el ony f eei ng f r om t he mi sdemeanor  and ci v i l  of f enses 

i n Wi s.  St at .  § 364. 04. 6  Yet  t he j ur y was not  i nst r uct ed about  

t he meani ng of  t he wor d " wi l l f ul . "   Fur t her ,  t he pat t er n Jur y 

I nst r uct i ons f or  Wi s.  St at .  § 346. 04( 3)  decl ar e t hat  " want on"  

" does not  add anyt hi ng subst ant i al  t o t he of f ense" 7 and si mpl y 

r emove t he wor ds " or  want on"  ent i r el y f r om t he j ur y ' s 

                                                 
5 For  f ur t her  di scussi on of  t he st at ut or y hi st or y of  t he 

gr aduat ed penal t i es,  see ¶¶76- 80,  i nf r a.  

6 Ther e ar e ot her  di f f er ences as wel l .   The mi sdemeanor  i s 
def i ned as f ol l ows:  " No oper at or  of  a vehi c l e,  af t er  havi ng 
r ecei ved a v i s i bl e or  audi bl e s i gnal  t o st op hi s or  her  vehi c l e 
f r om a t r af f i c  of f i cer  or  mar ked pol i ce vehi c l e,  shal l  knowi ngl y 
r esi st  t he t r af f i c  of f i cer  by f ai l i ng t o st op hi s or  her  vehi c l e 
as pr ompt l y as saf et y r easonabl y per mi t s. "   Wi s.  St at .  
§ 346. 04( 2t ) .   The f el ony st at ut e r equi r es f l eei ng or  at t empt i ng 
t o el ude,  as opposed t o " r esi st i ng. "   The f el ony st at ut e al so 
r equi r es some sor t  of  aggr avat ed physi cal  c i r cumst ances t hat  ar e 
absent  f r om t he mi sdemeanor  st at ut e,  t hat  i s ,  endanger ment  or  
i nt er f er ence wi t h ot her  vehi c l es,  i ncr easi ng speed,  or  
ext i ngui shi ng l i ght s.   Thus,  a hei ght ened ment al  st at e i s not  
t he onl y f act or  t hat  di st i ngui shes mi sdemeanor  f r om f el ony 
f l eei ng,  but  i t  shoul d not  be i gnor ed.  

7 Wi s JI ——Cr i mi nal  2630,  not e 3.  
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consi der at i on. 8  Put t i ng asi de t he appr opr i at eness of  or di nar i l y  

r emovi ng " or  want on"  f r om t he j ur y i nst r uct i ons ent i r el y,  I  

f ocus on t he meani ng of  " wi l l f ul . "   The j ur y di d not  r ecei ve any 

i nst r uct i ons about  t he meani ng of  " wi l l f ul , "  whi ch i s an el ement  

of  t he of f ense.   The par t i es ar gue t he meani ng of  t he wor d i n 

t he pr esent  case as a mat t er  of  l aw.   

¶60 The St at e ar gues t hat  " wi l l f ul "  i s  synonymous wi t h 

" knowi ng. "   Thus t he St at e v i ews t he wor d as r edundant  and 

bel i eves t he j ur y was pr oper l y i nst r uct ed.    

¶61 The maj or i t y opi ni on,  ¶¶22 and 27,  def i nes " wi l l f ul "  

as r equi r i ng " a subj ect i ve under st andi ng by t he def endant  t hat  a 

per son known by t he def endant  t o be a t r af f i c  of f i cer  has 

di r ect ed t he def endant  t o t ake a par t i cul ar  act i on,  and wi t h 

t hat  under st andi ng,  t he def endant  chose t o act  i n cont r avent i on 

of  t he of f i cer ' s di r ect i on. "   Wi t hout  sayi ng so,  t he maj or i t y 

essent i al l y  hol ds t hat  " wi l l f ul "  i s  synonymous wi t h t he 

                                                 
8 Jur y i nst r uct i ons of t en i ncl ude f act ual  al t er nat i ves 

par ent het i cal l y,  gi v i ng c i r cui t  cour t s t he opt i on t o r emove 
t hose t hat  ar e i r r el evant ,  but  her e " or  want on"  was del et ed 
ent i r el y.   A f oot not e suggest s t hat  c i r cui t  cour t s can i nser t  i t  
when necessar y,  but  t he assumpt i on i s t hat  " or  want on"  has 
l i t t l e or  no meani ng and wi l l  r ar el y,  i f  ever ,  be i ncl uded.   
Thi s t r eat ment  of  " want on"  i s pr obl emat i c because i t  i gnor es t he 
pl ai n l anguage of  t he st at ut e.   I t  i s  al so pr obl emat i c because 
" or  want on"  hel ps gi ve meani ng t o " wi l l f ul . "   Why shoul d t he 
Jur y I nst r uct i ons Commi t t ee assume t hat  one of  t he pot ent i al  
r equi r ed ment al  st at es i s i r r el evant ?  A j ur y shoul d know t hat  
t he st at ut e r equi r es " wi l l f ul  or  want on"  conduct  and shoul d be 
i nst r uct ed on t he meani ng of  t hose wor ds.   The j ur y shoul d t hen 
deci de whet her  a def endant ' s conduct  sat i sf i es ei t her .   
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l egi s l at ur e' s def i ni t i on of  t he wor d " i nt ent i onal "  i n t he 

cr i mi nal  code. 9  

¶62 The maj or i t y ' s appr oach——equat i ng " wi l l f ul "  wi t h 

" i nt ent i onal " ——i s i mmedi at el y suspect  because had t he 

l egi s l at ur e meant  f or  t he sci ent er  r equi r ement  t o be 

" i nt ent i onal , "  i t  woul d have used t he wor d " i nt ent i onal . "   The 

maj or i t y ' s appr oach of  equat i ng " wi l l f ul "  wi t h " i nt ent i onal "  

seems par t i cul ar l y f l i msy when t he wor d " wi l l f ul "  st ands next  t o 

t he wor d " want on"  i n t he st at ut e.   The posi t i oni ng of  t hese t wo 

wor ds pr ovi des a c l ue t hat  " wi l l f ul "  mi ght  r equi r e some sor t  of  

hei ght ened ment al  st at e beyond mer el y " i nt ent i onal . "     

¶63 The def endant  ar gues t hat  " wi l l f ul "  di sr egar d of  an 

of f i cer ' s s i gnal  r equi r es mor e t han knowl edge or  i nt ent  t o act .   

" Wi l l f ul , "  accor di ng t o t he def endant ,  r equi r es a hei ght ened 

i nt ent  r equi r ement ;  i t  r equi r es a pur pose t o do wr ong wi t hout  

j ust  cause or  wi t hout  a j ust i f i abl e excuse. 10  The def endant  

ur ges t hat  a per son' s r eason f or  di sr egar di ng t he of f i cer ' s 

                                                 
9 Wi sconsi n St at .  § 939. 23( 3)  def i nes t he wor d " i nt ent i onal "  

as used i n chapt er s 939 t o 951 ( t he cr i mi nal  code)  t o mean t hat  
t he " act or  ei t her  has a pur pose t o do t he t hi ng .  .  .  or  i s 
awar e t hat  hi s or  her  conduct  i s pr act i cal l y cer t ai n t o cause 
t hat  r esul t . "   The cr i me at  i ssue i s not  par t  of  chapt er s 939 t o 
951.  

10 Br i ef  and Appendi x of  Def endant - Appel l ant - Pet i t i oner  at  
14.   The def endant ' s br i ef  at  15- 16 ar gues:   " Wi l l f ul  or  want on 
di sr egar d,  as used i n § 346. 04( 3) ,  unambi guousl y  encompasses not  
mer el y t he knowi ng f ai l ur e t o compl y wi t h an of f i cer ' s s i gnal  t o 
st op,  but  a knowi ng scor n or  f l out i ng of  t he of f i cer ' s s i gnal  
wi t h i ndi f f er ence t o t he r esul t s or  some t ype of  evi l  i nt ent  
beyond t he mer e f ai l ur e t o compl y.   I n ot her  wor ds,  i n t hi s 
Cour t ' s  l anguage i n Pr est on,  [ ] ' evi l  i nt ent  wi t hout  j ust i f i abl e 
excuse. ' "  
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si gnal  makes a di f f er ence under  t he st at ut e and t hat  he had j ust  

cause f or  di sr egar di ng t he of f i cer ' s s i gnal .   The def endant  

asser t s t hat  hi s honest  concer n f or  hi s per sonal  saf et y was j ust  

cause or  a j ust i f i abl e excuse,  even t hough t he j ur y det er mi ned 

t hat  hi s bel i ef  i n t he need f or  sel f  def ense was not  obj ect i vel y  

r easonabl e.   The def endant  t est i f i ed t hat  Kl i nkhammer ,  t he l aw 

enf or cement  of f i cer ,  had al r eady beat en hi m and he f ear ed t hat  

t he of f i cer  woul d beat  hi m agai n or  k i l l  hi m.    

¶64 The wor d " wi l l f ul "  has gi ven cour t s di f f i cul t y over  

t he year s and st i l l  causes pr obl ems f or  cour t s. 11  The wor d i s 

f r equent l y v i ewed as ambi guous.   I ndeed,  i n a 1983 case t he 

cour t  char act er i zed " wi l l f ul "  as " pr egnant  wi t h ambi gui t y" 12 and 

as " i nher ent l y ambi guous. " 13  No si ngl e def i ni t i on of  " wi l l f ul "  

necessar i l y  f i t s  al l  st at ut es.   When a cr i mi nal  st at ut e i s 

ambi guous,  t he r ul e of  l eni t y t el l s  us t o i nt er pr et  t he st at ut e 

i n f avor  of  t he cr i mi nal  def endant .   See,  e. g. ,  St at e v.  Col e,  

2003 WI  59,  ¶13,  262 Wi s.  2d 167,  663 N. W. 2d 700.   I n t he 

pr esent  case,  t he r ul e of  l eni t y woul d di r ect  t hat  t he wor d 

" wi l l f ul "  means a hei ght ened ment al  st at e beyond mer el y 

i nt ent i onal  di sr egar d of  an of f i cer ' s s i gnal .   The maj or i t y 

opi ni on adopt s t he opposi t e appr oach,  sel ect i ng an undemandi ng 

def i ni t i on of  " wi l l f ul . "   

                                                 
11 See gener al l y Rachael  Si monof f ,  Rat zl af  v.  Uni t ed St at es:  

The Meani ng of  " Wi l l f ul "  and t he Demands of  Due Pr ocess,  28 
Col um.  J. L.  & Soc.  Pr obs.  397,  407- 09 ( 1995) .  

12 DOT v.  Tr ansp.  Comm' n,  111 Wi s.  2d 80,  88- 89,  330 
N. W. 2d 159 ( 1983) .  

13 DOT,  111 Wi s.  2d at  90.  
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¶65 Not  onl y does t he maj or i t y sel ect  a def i ni t i on of  

" wi l l f ul "  t hat  i s  pr obl emat i c gi ven t he pl ai n t ext ,  t he cont ext ,  

and t he r ul e of  l eni t y,  but  i t  al so sel ect i vel y chooses 

pr ecedent  and t hen mi sappl i es i t s chosen pr ecedent  t o suggest  

t hat  t he def endant ' s pr ef er r ed def i ni t i on of  " wi l l f ul "  i s 

i nappr opr i at e.    

¶66 The maj or i t y cor r ect l y st at es t hat  t he wor d " wi l l f ul  

i s  suscept i bl e of  di f f er ent  meani ngs i n di f f er ent  cont ext s, "  

maj or i t y op.  ¶21 ( quot i ng St at e v.  Ci ssel l ,  127 Wi s.  2d 205,  

210,  378 N. W. 2d 691 ( 1985) ) .   However ,  t he maj or i t y opi ni on 

appear s t o det er mi ne i ncor r ect l y t hat  Ci ssel l ' s  concl usi on 

( i . e. ,  t hat  " wi l l f ul "  can mean " i nt ent i onal " )  appl i es t o al l  

st at ut es and t hat  Ci ssel l ' s  anal ysi s of  " wi l l f ul "  cannot  coexi st  

wi t h St at e v.  Pr est on,  34 Wi s.  675 ( 1874) .   See maj or i t y op. ,  

¶¶22- 25,  i n whi ch t he maj or i t y t r eat s " pr ecedent  s i nce Pr est on"  

as r ej ect i ng Pr est on.   Accor di ng t o t he maj or i t y at  ¶25,  t he 

def endant ' s def i ni t i on of  " wi l l f ul "  does not  " compor t [ ]  wi t h our  

i nt er pr et at i ons of  wi l l f ul  i n ot her  cont ext s s i nce Pr est on. "   

The maj or i t y er r s.  

¶67 The onl y pr ecedent  t he maj or i t y  c i t es f or  i t s  posi t i on 

t hat  " wi l l f ul "  i s  t he equi val ent  of  " i nt ent i onal "  i s  Ci ssel l ,  

and t hat  i s s l i m pr ecedent  i ndeed compar ed t o t he mul t i t ude of  

ear l i er  cases def i ni ng " wi l l f ul "  di f f er ent l y i n var i ous 

cont ext s.    

¶68 The Ci ssel l  cour t  car ef ul l y def i ned t he i ssue bef or e 

i t  as " whet her  wi l l f ul  r equi r es pr oof  of  a di f f er ent  st at e of  

mi nd t han i nt ent i onal  when bot h t er ms ar e used i n t he t wo 
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cr i mi nal  st at ut es under  consi der at i on. "   Ci ssel l ,  127 Wi s.  2d at  

211.   The Ci ssel l  cour t  t hen answer ed t he quest i on wi t h r egar d 

t o t hese st at ut es,  st at i ng t hat  al t hough one st at ut e used t he 

wor d " wi l l f ul l y"  and t he ot her  " i nt ent i onal l y, "  t he t wo wor ds i n 

t he t wo st at ut es ( bot h gover ni ng negl ect i ng or  f ai l i ng t o 

suppor t  a chi l d)  car r i ed t he same meani ng.    

¶69 I n cont r ast  t o Ci ssel l ,  t he st at ut e at  i ssue i n t he 

pr esent  case does not  use bot h " wi l l f ul "  and " i nt ent i onal "  as 

t he st at ut es i n t he Ci ssel l  case di d.   The appl i cat i on of  

Ci ssel l  t o t he pr esent  case i s quest i onabl e.     

¶70 Fur t her ,  i t  i s  i nexpl i cabl e how t he maj or i t y l eaps 

f r om Ci ssel l ' s  det er mi nat i on t hat  " wi l l f ul "  can mean 

" i nt ent i onal "  i n one st at ut or y cont ext  t o a concl usi on t hat  t he 

def endant ' s def i ni t i on of  " wi l l f ul "  i s  i ncor r ect  i n t he cont ext  

of  Wi s.  St at .  § 346. 04( 3) .  

¶71 Ci ssel l  i s  not ,  as t he maj or i t y opi ni on woul d have you 

bel i eve,  t he semi nal  case on t he def i ni t i on of  " wi l l f ul . "  

¶72 Ci ssel l  i s  a sound case.   I t  seems sensi bl e t hat  i n 

cer t ai n cont ext s " wi l l f ul "  means " i nt ent i onal . " 14  " Wi l l f ul "  may,  

however ,  al so mean somet hi ng ot her  t han " i nt ent i onal , "  as t he 

Pr est on cour t  expl ai ned l ong ago.   I n 1983,  t he cour t  r eaf f i r med 

                                                 
14 The l egi s l at ur e has shown,  however ,  t hat  i t  knows t he 

di f f er ence bet ween " wi l l f ul "  and " i nt ent i onal . "   See Legi s l at i ve 
Counci l  Not e t o § 11,  ch.  257,  Laws of  1979 ( st at i ng t hat  t he 
r evi s i on of  t he cont empt  of  cour t  st at ut e r emoved t he wor ds 
" ' wi l f ul  and i nt ent i onal '  i n t he def i ni t i on [ of  cont empt  and 
subst i t ut ed]  .  .  .  t he wor d ' i nt ent i onal '  .  .  .  because t he 
counci l  bel i eve[ d]  t hat  al t hough conduct  must  be i nt ent i onal  t o 
const i t ut e cont empt ,  t he hi gher  st andar d of  ' wi l f ul '  i s  
i nappr opr i at e"  ( emphasi s added) ) .   
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Pr est on,  decl ar i ng t hat  " Pr est on makes cl ear  t hat  t her e i s no 

one and cer t ai n meani ng t hat  can be ascr i bed t o ' wi l f ul '  whi ch 

wi l l  i n al l  cases convey i t s meani ng. " 15  

¶73 Wi sconsi n case l aw demonst r at es t hat  t he maj or i t y 

opi ni on,  ¶25,  mi sst at es our  pr ecedent  when i t  cl ai ms t hat  t he 

def endant ' s i nt er pr et at i on of  wi l l f ul  does not  " compor t [ ]  wi t h 

our  i nt er pr et at i ons of  wi l l f ul  i n ot her  cont ext s s i nce Pr est on. "    

¶74 Di ver se aut hor i t i es suppor t  t he not i on t hat  t he wor d 

" wi l l f ul "  has di f f er ent  meani ngs i n di f f er ent  cont ext s,  j ust  as 

t he Ci ssel l  and Pr est on cour t s decl ar ed.   " Wi l l f ul "  may r equi r e 

an " evi l "  i nt ent . 16  " Wi l l f ul "  may mean an i nt ent  t o do a 

wr ongf ul  act . 17  " Wi l l f ul "  may al so mean,  as t he def endant  ur ges,  

                                                 
15 DOT,  111 Wi s.  2d at  87.  

16 See,  e. g. ,  Bi cknese v.  Sut ul a,  2003 WI  31,  ¶19,  260 
Wi s.  2d 713,  660 N. W. 2d 289 ( hol di ng t hat  an except i on t o 
sover ei gn i mmuni t y t hat  r ef er s t o " mal i c i ous and wi l l f ul  
conduct  .  .  .  shoul d onl y appl y t o i l l - i nt ent i oned act s,  as 
opposed t o al l  ' i nt ent i onal '  act i ons" ) ;  Br own v.  St at e,  137 Wi s.  
543,  549,  119 N. W.  338,  340 ( 1909)  ( hol di ng t hat  " wi l l f ul l y , "  
" when used t o descr i be act s whi ch shal l  be puni shed 
cr i mi nal l y .  .  .  i ncl udes,  i n addi t i on t o mer e pur pose t o do t he 
act ,  a pur pose t o do wr ong .  .  .  i nvol v[ i ng]  evi l  i nt ent  or  
l egal  mal i ce,  accor di ng t o t he gr eat  wei ght  of  aut hor i t y" ) ;  see 
al so 15 Wi s.  Op.  At t ' y  Gen.  239 ( 1926)  ( " ' Wi l f ul '  i ncl udes,  i n 
addi t i on t o mer e pur pose t o do [ t he]  act ,  pur pose t o do wr ong,  
and i nvol ves evi l  i nt ent  or  l egal  mal i ce. " ) .   

17 See,  e. g. ,  Cent ur y Shoppi ng Ct r .  Fund I  v.  Cr i vel l o,  156 
Wi s.  2d 227,  238,  456 N. W. 2d 858 ( Ct .  App.  1990)  ( hol di ng t hat  
one who act s wi l l f ul l y  " act s vol i t i onal l y and wi t h i nt ent  t o 
accompl i sh t he unl awf ul  r esul t " ) .    
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t he pur pose t o do a wr ongf ul  act  wi t hout  j ust  cause or  wi t hout  a 

j ust i f i abl e excuse. 18  I  conc l ude t hi s l at t er  meani ng of  

" wi l l f ul "  i s  used i n Wi s.  St at .  § 346. 04( 3) .     

¶75 Thi s meani ng compor t s wi t h t he st at ut or y hi st or y and 

st at ut or y pur pose of  Wi s.  St at .  § 346. 04 as a whol e.   The 

maj or i t y opi ni on zer oes i n on pr ot ect i ng t he publ i c f r om unsaf e 

dr i v i ng and f ost er i ng cooper at i on wi t h l aw enf or cement  and 

ar gues t hat  i t s r eadi ng of  " wi l l f ul "  wi l l  f ur t her  t hese goal s.   

But  by sol el y emphasi z i ng t hi s pur pose t o def i ne " wi l l f ul , "  t he 

maj or i t y i gnor es t he t ext  and cont ext  of  t he st at ut e and t he 

l egi s l at ur e' s cr eat i on of  a t hr ee- t i er ed st r uct ur e of  f l eei ng 

of f enses.  

¶76 The st at ut or y hi st or y suppor t s my i nt er pr et at i on of  

t he wor d " wi l l f ul . "   Wi sconsi n § 346. 04( 1) ,  enact ed i n 1957 Laws 

                                                                                                                                                             
The Uni t ed St at es Supr eme Cour t  has adopt ed a s i mi l ar  

def i ni t i on of  " wi l l f ul "  on at  l east  one occasi on.   See Rat zl af  
v.  Uni t ed St at es,  510 U. S.  135,  137 ( 1994)  ( " To est abl i sh t hat  a 
def endant  " wi l l f ul l y  v i ol at [ ed] "  [ a]  l aw,  t he Gover nment  must  
pr ove t hat  t he def endant  act ed wi t h knowl edge t hat  hi s conduct  
was unl awf ul . "  ( emphasi s added) ) .   A l at er  st at ut or y r evi s i on 
el i mi nat ed t he r equi r ement  of  wi l l f ul  v i ol at i on.   See Uni t ed 
St at es v.  Zehr bach,  47 F. 3d 1252,  1261 ( 3d Ci r .  1995) .   

See al so Bl ack' s Law Di ct i onar y 1737 ( 9t h ed.  2009)  ( not i ng 
t hat  i t  has been sai d r epeat edl y t hat  wi l l f ul  means onl y 
i nt ent i onal l y or  pur posel y,  but  t hat  " i t  has been st at ed wi t h 
equal  r epet i t i on and i nsi st ence t hat  t he r equi r ement  added by 
such a wor d i s not  sat i sf i ed unl ess t her e i s a bad pur pose or  
evi l  i nt ent " ) .  

18 See Fi r st  Bank Se. ,  N. A.  v.  Bent kowski ,  138 Wi s.  2d 283,  
290 & n. 2,  405 N. W. 2d 764 ( 1987)  ( r ecogni z i ng t hat  " [ a] n 
i nt ent i onal  act  i s  not  necessar i l y  a wi l f ul  one"  and t hat  cour t s 
have hel d t hat  wi l l f ul  " connot es t he i nt ent i onal  doi ng of  a 
har mf ul  or  unr easonabl e act  wi t hout  j ust  cause or  excuse" ) .   



No.   2008AP2759- CR. ssa 

 

11 
 

of  Wi sconsi n ch.  260,  § 1,  set  f or t h a non- cr i mi nal  f or f ei t ur e 

f or  t he f ai l ur e t o obey " any l awf ul  or der ,  s i gnal  or  di r ect i on 

f r om a t r af f i c  of f i cer . "    

¶77 Sect i on 346. 04( 3) ,  a mi sdemeanor  st at ut e,  was f i r st  

enact ed i n 1965.   See 1965 Laws of  Wi sconsi n ch.  187,  §§ 2,  3.   

Thi s l aw pr ovi ded as f ol l ows:  

346. 04( 3)  No oper at or  of  a vehi c l e,  af t er  havi ng 
r ecei ved a v i sual  or  audi bl e s i gnal  f r om a t r af f i c 
of f i cer ,  or  mar ked pol i ce vehi c l e,  shal l  knowi ngl y 
f l ee or  at t empt  t o el ude any t r af f i c  of f i cer  by wi l f ul  
or  want on di sr egar d of  such si gnal  so as t o i nt er f er e 
wi t h or  endanger  t he oper at i on of  t he pol i ce vehi c l e,  
or  t he t r af f i c  of f i cer  or  ot her  vehi c l es or  
pedest r i ans,  nor  shal l  he i ncr ease t he speed of  hi s 
vehi c l e or  ext i ngui sh t he l i ght s  of  hi s vehi c l e i n an 
at t empt  t o el ude or  f l ee.    

¶78 I n 1994,  t he Legi s l at ur e i ncr eased t he penal t y  f or  a 

v i ol at i on of  Wi s.  St at .  § 346. 04( 3)  f r om a mi sdemeanor  t o a 

f el ony.   1993 Laws of  Wi sconsi n,  ch.  189,  § 1.   Thi s change i n 

penal t y was expl ai ned by t he Wi sconsi n Cr i mi nal  Penal t i es St udy 

Commi t t ee Fi nal  Repor t ,  Par t  I I . D. 4. d. ,  at  57 ( Aug.  31,  1999) ,  

as f ol l ows:   

Unt i l  1994 an act  of  f l eei ng t hat  di d not  r esul t  i n 
i nj ur y or  pr oper t y damage was a mi sdemeanor  of f ense.   
I n t hat  year  t he mi sdemeanor  was el evat ed t o a 2- year  
f el ony.   Doubt l ess t hi s occur r ed because some f l eei ng 
epi sodes,  t hough not  r esul t i ng i n i nj ur y or  pr oper t y 
damage,  nonet hel ess pose gr eat  t hr eat s t o t he saf et y 
of  of f i cer s and ot her s and t hus deser ve f el ony 
t r eat ment .   

¶79 Changi ng Wi s.  St at .  § 346. 04( 3)  t o a f el ony l ef t  a gap 

bet ween t he ci vi l  f or f ei t ur e and t he f el ony.   The Cr i mi nal  

Penal t i es St udy Commi t t ee r ecommended t he gap be f i l l ed,  

obser vi ng t hat  " [ s] ome epi sodes ar e shor t ,  don' t  i nvol ve hi gh 
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speed,  do not  ser i ousl y compr omi se publ i c saf et y. "   The Cr i mi nal  

St udi es Commi t t ee concl uded t hat  " a mi sdemeanor  f l eei ng of f ense 

shoul d be i ncor por at ed i nt o t he f l eei ng st at ut e f or  use i n t hose 

cases when t he def endant ' s behavi or  i s appr opr i at el y addr essed 

wi t h a convi ct i on ot her  t han at  t he f el ony l evel . " 19   

¶80 The mi sdemeanor  st at ut e,  § 346. 04( 2t ) ,  was cr eat ed i n 

2001 Wi s.  Act  109,  §§ 443,  445,  t o r ead as f ol l ows:  

346. 04( 2t )  No oper at or  of  a vehi c l e,  af t er  havi ng 
r ecei ved a v i s i bl e or  audi bl e si gnal  t o st op hi s or  
her  vehi c l e f r om a t r af f i c  of f i cer  or  mar ked pol i ce 
vehi c l e,  shal l  knowi ngl y r esi st  t he t r af f i c  of f i cer  by 
f ai l i ng t o st op hi s or  her  vehi c l e as pr ompt l y as 
saf et y r easonabl y per mi t s.  

¶81 Thi s t hr ee- t i er ed penal t y st r uct ur e——ci vi l  f or f ei t ur e,  

mi sdemeanor ,  and f el ony——shows t hat  t he l egi s l at ur e' s pur pose 

was not  onl y t o pr ot ect  t he publ i c and f ost er  cooper at i on wi t h 

l aw enf or cement ,  but  al so t o achi eve t hose goal s whi l e car ef ul l y 

di st i ngui shi ng bet ween var yi ng degr ees of  cul pabi l i t y  among 

of f ender s.   The l egi s l at ur e i nt ended t o r eser ve f el ony char ges 

f or  t he most  cul pabl e of f ender s,  t hat  i s ,  f or  t hose who f l ee by 

wi l l f ul  or  want on di sr egar d of  a s i gnal  f r om an of f i cer ,  and 

r eadi ng " wi l l f ul "  t o r equi r e mor e t han i nt ent i onal i t y ser ves t he 

pur pose of  gr aduat ed penal t y f or  i ncr easi ngl y ser i ous of f enses.   

My i nt er pr et at i on of  " wi l l f ul "  suppor t s t he i mpor t ance of  

pr ot ect i ng t he publ i c and f ost er i ng cooper at i on wi t h l aw 

enf or cement  wi t hout  i gnor i ng t he st at ut or y hi st or y and t he 

                                                 
19 See St at e of  Wi sconsi n Cr i mi nal  Penal t i es St udy Commi t t ee 

Fi nal  Repor t  at  57 ( Aug.  31,  1999) .  
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l egi s l at ur e' s cr eat i on of  a t hr ee t i er ed st r uct ur e of  f l eei ng 

of f enses.    

¶82 The def endant  di d not  have t he oppor t uni t y t o convi nce 

t he j ur y t hat  he subj ect i vel y,  honest l y bel i eved t hat  he had 

j ust  cause t o di sr egar d t he of f i cer ' s s i gnal ,  even t hough t he 

j ust  cause was not  obj ect i vel y r easonabl e t o suppor t  a f i ndi ng 

of  sel f - def ense.   The maj or i t y t hi nks t hat  al l  t hat  t he st at ut e 

r equi r ed was t hat  t he def endant  had t he oppor t uni t y t o convi nce 

t he j ur y t hat  sel f - def ense was obj ect i vel y r easonabl e.   I  

di sagr ee.      

¶83 The maj or i t y opi ni on f ai l s t o compr ehend t he 

di f f er ence bet ween sel f - def ense whi ch has bot h a subj ect i ve and 

an obj ect i ve component 20 and t he el ement  of  " wi l l f ul "  i n t he 

st at ut e t hat  has onl y a subj ect i ve component .   See maj or i t y op.  

¶29,  n. 7.    

¶84 The er r or  her e i s t hat  t he j ur y was not  gi ven an 

oppor t uni t y t o consi der  t he evi dence usi ng t he pr oper  l egal  

st andar ds.   I n t hi s cont ext ,  t he er r or  pr event ed t he r eal  

cont r over sy f r om bei ng f ul l y t r i ed.   I  woul d t her ef or e r ever se 

t he convi ct i on and or der  a new t r i al .  

I I  

¶85 The maj or i t y omi t s al most  ent i r el y t he def endant ' s 

ver si on of  t he event s i n an ef f or t  t o por t r ay t he def endant  as 

bi zar r e,  f r i ght eni ng,  and i r r at i onal ,  and t he l aw enf or cement  

of f i cer  as cool - headed.   I  set  f or t h det ai l s,  i ncl udi ng t hose 

f r om t he def endant ' s s i de of  t he st or y,  i n or der  t o pr ovi de a 

                                                 
20 See Wi s JI ——Cr i mi nal  800 ( 2001) .  
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mor e compl et e nar r at i ve of  what  t he j ur y hear d. 21  Addi t i onal l y,  

I  hi ghl i ght  a f ew di f f er ences i n t he t est i mony of  key wi t nesses,  

whi ch under mi ne t o some ext ent  t he maj or i t y ' s  c l ai m t hat  t he 

t est i mony of  t he St at e' s key wi t nesses,  Deput y Sher i f f  Er i c 

Kl i nkhammer  and Randi  Der by,  " l ar gel y cor r esponds. "   See 

maj or i t y op. ,  ¶3 n. 4.   

¶86 Ther e wer e t hr ee wi t nesses t o begi n wi t h—- t he 

def endant ,  Deput y Er i c Kl i nkhammer ,  a l aw enf or cement  of f i cer ,  

and Randi  Der by,  an i nt er n r i de- al ong.   As t he maj or i t y not es,  

Kl i nkhammer  di d not  i ni t i at e t he t r af f i c  st op by act i vat i ng hi s 

l i ght s.   Rat her ,  he pul l ed next  t o t he def endant ' s vehi c l e and 

mot i oned wi t h hi s hand f or  t he def endant  t o pul l  over .   The 

def endant  t est i f i ed t hat  Kl i nkhammer  dr ove besi de hi m f or  about  

t hr ee mi nut es bef or e " f or cef ul l y"  gest ur i ng f or  hi m t o pul l  

over ,  whi ch he di d i mmedi at el y.   Kl i nkhammer  t est i f i ed t hat  he 

act i vat ed hi s l i ght s as he pul l ed behi nd t he def endant  and t he 

def endant  began t o pul l  over .   The def endant ,  however ,  t est i f i ed 

t hat  he was st opped onl y by t he deput y ' s hand mot i on.   

¶87 Af t er  bot h vehi c l es came t o a compl et e st op,  t he 

def endant  exi t ed hi s vehi c l e wi t h hi s dr i ver ' s l i cense i n hand.   

Kl i nkhammer  i ndi cat ed t hat  he used a PA mi cr ophone t o t el l  t he 

def endant  t hr ee t i mes t o get  back i n hi s car ,  t o no avai l .   

Der by' s i ni t i al  st at ement  di d not  r ef er  t o use of  a PA syst em.   

At  t r i al ,  however ,  she t est i f i ed t hat  Kl i nkhammer  used t he PA 

and t hat  per haps t he def endant  di d not  hear  t he PA because of  

                                                 
21 Some of  t he nar r at i ve i s t aken ver bat i m f r om t he 

def endant ' s openi ng br i ef  t o t hi s cour t .   
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t he t r af f i c .   The def endant  t est i f i ed t hat  Kl i nkhammer  di d not  

use a PA syst em.   

¶88 Al l  agr eed t hat  Kl i nkhammer  t hen exi t ed t he squad car  

and appr oached t he def endant ,  t el l i ng hi m t o get  back i nt o hi s 

car .   The def endant  t est i f i ed t hat  i t  was Kl i nkhammer  who was 

i mmedi at el y " scr eami ng at  t he t op of  hi s l ungs.  .  .  .  ' Get  back 

i n t he car , '  r eal l y l oudl y and ver y f r i ght eni ngl y. "   The 

def endant  sai d he was j ust  t r y i ng t o gi ve Kl i nkhammer  hi s 

l i cense and t he deput y st ar t ed " scr eami ng bl oody mur der . "   

Kl i nkhammer  ext ended hi s bat on.   The def endant  sai d t hat  t he 

s i t uat i on was di sor i ent i ng and conf usi ng.   He t hought  i t  was 

unusual  t hat  he was st opped wi t h a hand mot i on and not  l i ght s.   

¶89 Der by t est i f i ed t hat  al t hough she coul d not  hear  

anyt hi ng,  Kl i nkhammer  was gest ur i ng " get  back i n your  car "  and 

t he def endant  appear ed angr y and seemed t o be sayi ng " j ust  t ake 

[ my]  dr i ver ' s l i cense. "   She di d not  descr i be t he def endant  as 

act i ng bi zar r el y.  

¶90 The def endant  st at ed t hat  he di d not  bel i eve he l ooked 

l i ke a t hr eat .   He had hi s dr i ver ' s l i cense i n hi s hand,  bot h 

hands i n pl ai n v i ew and was dr essed pr of essi onal l y.   The 

def endant  t est i f i ed t hat  he coul d not  r emember  how many t i mes he 

was t ol d t o get  i nt o hi s vehi c l e but  t hat  as soon as he r eal i zed 

t hat  t he deput y woul d not  t ake hi s l i cense and was angr y,  he got  

back i n hi s car .    

¶91 Der by t est i f i ed t hat  whi l e Kl i nkhammer  was wal ki ng 

back t o t he squad car  wi t h t he l i cense,  t he def endant  exi t ed hi s  

vehi c l e a second t i me.   Kl i nkhammer  or i gi nal l y t est i f i ed t o 
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t hese same f act s .   Lat er ,  however ,  he admi t t ed t hat  i t  was not  

unt i l  he had ent er ed hi s squad car  and had begun wr i t i ng t he 

t i cket  t hat  t he def endant  exi t ed hi s vehi c l e t he second t i me.   

¶92 The def endant  t est i f i ed t hat  whi l e he wi shed he had 

not ,  he di d exi t  a second t i me t o ask why he was pul l ed over  and 

ot her  basi c quest i ons.   The deput y t hen i mmedi at el y st ar t ed 

scr eami ng agai n at  t he t op of  hi s l ungs,  " Get  back i n t he car . "   

The def endant  sai d t hey di d have a br i ef  conver sat i on i n whi ch 

Kl i nkhammer  c l ai med t he def endant  had been speedi ng,  al t hough 

t he def endant  bel i eved he had been dr i v i ng onl y a l i t t l e over  65 

and sl ower  t han sever al  car s t hat  had passed hi m.   Kl i nkhammer  

agai n di spl ayed t he bat on and t he def endant  st ar t ed back t o hi s 

car .   The def endant  t est i f i ed t hat  Kl i nkhammer  di d not  at  t hat  

poi nt  t el l  hi m he was under  ar r est .    

¶93 Al l  agr eed t hat  as t he def endant  appr oached hi s car ,  

Kl i nkhammer  pur sued hi m and gr abbed t he def endant ' s shoul der .   

The def endant ' s shi r t  was r i pped as he at t empt ed t o get  i n hi s  

car  and Kl i nkhammer  gr abbed hi m.   

¶94 The def endant  f ur t her  t est i f i ed t hat  as he was 

f ol l owi ng t he deput y ' s di r ect i on t o r et ur n t o hi s car ,  

Kl i nkhammer  gr abbed hi m and st r uck hi m i n t he back of  t he head 

wi t h t he bat on.    

¶95 Once i n hi s car ,  t he def endant  t est i f i ed t hat  he was 

r eal l y f r i ght ened and i mmedi at el y cal l ed 911.   He t est i f i ed t hat  

he car ef ul l y dr ove away and began aski ng t he 911 oper at or  f or  

di r ect i ons t o t he near est  pol i ce st at i on because he want ed t o 

t ur n hi msel f  i n t o someone ot her  t han Kl i nkhammer ,  whom t he 
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def endant  bel i eved was a t hr eat  t o hi s physi cal  saf et y.   The 911 

oper at or  ur ged t he def endant  t o pul l  over  and t ol d hi m t hat  he 

was cr eat i ng a danger ous si t uat i on.   Event ual l y t he 911 oper at or  

st ar t ed di r ect i ng t he def endant  t o a pol i ce st at i on.  

¶96 Ther e ar e conf l i c t i ng st at ement s r egar di ng t he 

def endant ' s dr i v i ng af t er  exi t i ng I - 94.   Kl i nkhammer  t est i f i ed 

f or  t he f i r st  t i me on r edi r ect  t hat  t he def endant  endanger ed a 

vehi c l e as he exi t ed t he i nt er st at e at  Hi ghway 50.   Der by 

t est i f i ed t hat  t he def endant  " dr ove hi s vehi c l e bet ween t wo 

vehi c l es t r y i ng t o maneuver  t hr ough t r af f i c"  at  t he end of  t he 

of f  r amp.   I n cont r ast ,  Kl i nkhammer  obser ved no such maneuver s 

at  t he end of  t he r amp.     

¶97 Der by t est i f i ed t hat  t he def endant  woul d have st r uck a 

second squad car  par ked at  t he bot t om of  t he of f  r amp i f  t he 

def endant  had not  st opped,  but  he di d and t hen went  ar ound i t .   

On cr oss- exami nat i on,  Der by admi t t ed t hat  her  i ni t i al  wr i t t en 

st at ement  not ed t hat  t he def endant  st opped at  t he bot t om of  t he 

of f  r amp f or  ' a mi nut e,  t hen dr ove ar ound t he squad car . '   Bot h 

Kl i nkhammer  and t he def endant  al so t est i f i ed t hat  t he def endant  

st opped at  t he bot t om of  t he r amp.  

¶98 Deput y St ur i no,  who dr ove a second squad car ,  t hen 

t est i f i ed t hat  t he next  i nt er sect i on was so cl ogged wi t h t r af f i c  

t hat  t he def endant  had t o st op.   However ,  he al so c l ai med t hat  

he st opped t he def endant  shor t  of  t he i nt er sect i on by pul l i ng 

hi s squad i n f r ont  of  t he def endant ' s vehi c l e.   Conver sel y,  

Kl i nkhammer  and t he def endant  t est i f i ed t hat  t he def endant  was 

t he f i r st  per son i n l i ne at  t he next  st opl i ght .  
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¶99 As t he def endant  was st opped at  t he second r ed l i ght ,  

t he l aw enf or cement  of f i cer s sur r ounded hi s vehi c l e and exi t ed 

t hei r  squad car s wi t h guns dr awn.   The def endant  was st i l l  on 

t he phone wi t h 911 at  t he t i me.   Al t hough t he of f i cer s c l ai med 

t hat  t hey or der ed t he def endant  out  of  hi s car  sever al  t i mes and 

war ned hi m t hat  t hey woul d br eak hi s wi ndow i f  he di d not  

compl y,  t he 911 t ape does not  pi ck up any commands f r om t he 

of f i cer s pr i or  t o Kl i nkhammer  br eaki ng t he def endant ' s car  

wi ndow wi t h hi s bat on and pul l i ng hi m f r om t he vehi c l e.  

*  *  *  *  

¶100 As I  not ed at  t he out set ,  t he maj or i t y pr esent s a 

skewed ver si on of  t he f act s i n what  seems l i ke a subt l e at t empt  

t o make i t s l egal  r easoni ng mor e per suasi ve.   I  t r y t o pr esent  

t he def endant ' s s i de of  t he st or y so r eader s ar e awar e of  what  

t he j ur y act ual l y hear d.   Al t hough t he j ur y was not  per suaded by 

t he def endant ' s c l ai m of  sel f - def ense,  hi s ver si on of  t he f act s 

coul d suppor t  hi s c l ai m t hat  he had an honest ,  subj ect i ve bel i ef  

t hat  concer n f or  hi s per sonal  saf et y was j ust  cause f or  hi s 

f l i ght  t o t he pol i ce st at i on,  and t hat  hi s conduct  was not  

" wi l l f ul "  di sr egar d of  t he of f i cer ' s s i gnal .   The j ur y mi ght  

bel i eve t he def endant  or  mi ght  concl ude t he def endant  was hopi ng 

t o game t he syst em.   Had t he j ur y been pr oper l y  i nst r uct ed,  i t  

coul d have made t hi s deci s i on.    

¶101 Because t he j ur y was not  gi ven an oppor t uni t y t o 

deci de t he appr opr i at e l egal  i ssues i n t he pr esent  case,  I  

di ssent .
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