
2010 WI 55 
 

SUPREME COURT OF WISCONSIN 
 

 
 

  CASE NO. :  2008AP3065,  2008AP3066,  2008AP3067,  2009AP136,  
2009AP137 & 2009AP138 

COMPLETE TI TLE:   
 I n r e t he t er mi nat i on of  par ent al  r i ght s t o 

El i j ah W. L. ,  Emi l y M. L.  and I r i e A. L. ,  per sons 
under  t he age of  18:  
 
Sheboygan Count y Depar t ment  of  Heal t h & Human 
Ser vi ces,  
          Pet i t i oner - Respondent - Pet i t i oner ,  
     v.  
Tanya M. B. ,  
          Respondent - Appel l ant .  
 

 
I n r e t he t er mi nat i on of  par ent al  r i ght s t o 
El i j ah W. L. ,  Emi l y M. L.  and I r i e A. L. ,  per sons 
under  t he age of  18:  
 
Sheboygan Count y Depar t ment  of  Heal t h & Human 
Ser vi ces,  
          Pet i t i oner - Respondent - Pet i t i oner ,  
     v.  
Wi l l i am S. L. ,  
          Respondent - Appel l ant .  
 

   REVI EW OF A DECI SI ON OF THE COURT OF APPEALS 
Repor t ed at :  319 Wi s.  2d 236,  769 N. W. 2d 574 

( Ct .  App 2009- Unpubl i shed)  
  
OPI NI ON FI LED:  June 29,  2010   
SUBMI TTED ON BRI EFS:          
ORAL ARGUMENT:  December  8,  2009   
  
SOURCE OF APPEAL:   
 COURT:  Ci r cui t    
 COUNTY:  Sheboygan   
 JUDGE:  Gar y Langhof f    
   
JUSTI CES:   
 CONCURRED:  ABRAHAMSON,  C. J. ,  concur s ( opi ni on f i l ed) .  

BRADLEY,  J. ,  j oi ns concur r ence.    
 DI SSENTED:          
 NOT PARTI CI PATI NG:          
   
ATTORNEYS:   



 

 2 

For  t he pet i t i oner - r espondent - pet i t i oner  t he cause was 
ar gued by Mary T. Wagner, assi st ant  di st r i ct  at t or ney,  wi t h whom 
on t he br i ef s was Joseph DeCecco, di st r i ct  at t or ney.  

 
For  t he r espondent - appel l ant ,  Tanya M. B. ,  t her e was a br i ef  

and or al  ar gument  by Paul G. Bonneson,  and t he Law Offices of 
Paul G. Bonneson, Wauwat osa.  

 
For  t he r espondent - appel l ant ,  Wi l l i am L. ,  t her e was a br i ef  

and or al  ar gument  by Thomas K. Voss, and Thomas K. Voss, 
Attorney at Law, S.C.,  Waukesha.  

 
 
 
 



 

 

2010 WI 55
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¶1 PATI ENCE DRAKE ROGGENSACK,  J.    We r evi ew a deci s i on 

of  t he cour t  of  appeal s1 r ever si ng t he ci r cui t  cour t ' s  deci s i on2 

denyi ng Tanya M. B.  ( Tanya)  and Wi l l i am S. L. ' s ( Wi l l i am)  

( col l ect i vel y,  par ent s)  post - ver di ct  mot i on t o di smi ss t he 

t er mi nat i on of  par ent al  r i ght s pet i t i ons.   Ther e ar e t wo i ssues 

pr esent ed f or  our  r evi ew:   ( 1)  Whet her  t he di sposi t i onal  or der s 

cont ai ned " speci f i c  ser vi ces"  t hat  ar e " t o be pr ovi ded t o t he 

chi l d and f ami l y"  as r equi r ed by Wi s.  St at .  § 48. 355( 2) ( b) 1.  

( 2003- 04)  or  by § 48. 355( 2) ( b) 1.  ( 2007- 08) ; 3 and ( 2)  whet her  t he 

Depar t ment  met  i t s bur den at  t r i al  of  pr ovi ng t hat  t he 

Depar t ment  " ma[ d] e a r easonabl e ef f or t  t o pr ov i de t he ser vi ces 

or der ed by t he cour t . "   We decl i ne t o deci de whet her  t he 2003–04 

or  t he 2007–08 ver si on of  § 48. 355( 2) ( b) 1.  gover ns t hi s case 

because we concl ude t hat  under  ei t her  ver si on of  t he st at ut e,  

t he di sposi t i onal  or der s ar e suf f i c i ent .   The speci f i c  ser vi ces 

ar e f ound i n t he or der s '  di r ect i ons t o t he Sheboygan Count y 

Depar t ment  of  Heal t h and Human Ser vi ces ( Depar t ment )  t o pr ovi de 

super vi s i on,  ser vi ces and case management  t o t he chi l dr en and 

f ami l y coupl ed wi t h t he or der s '  det ai l ed condi t i ons t hat  Tanya 

                                                 
1 Sheboygan Count y Dep' t  of  Heal t h & Human Ser vs.  v.  Tanya 

M. B. ,  Nos.  2008AP3065,  2008AP3066,  2008AP3067,  2009AP136,  
2009AP137 and 2009AP138,  unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  
Apr .  29,  2009) .  

2 The Honor abl e Gar y Langhof f  of  Sheboygan Count y pr esi ded.  

3 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2007–08 ver si on unl ess ot her wi se i ndi cat ed.  
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and Wi l l i am must  meet  f or  t he chi l dr en' s r et ur n t o t hem.   Those 

det ai l ed condi t i ons i mpl i c i t l y  r equi r ed t he Depar t ment  t o 

pr ovi de ser vi ces necessar y t o assi st  t he par ent s  i n meet i ng t he 

cour t  or der ed condi t i ons f or  t he r et ur n of  t hei r  chi l dr en.   We 

f ur t her  concl ude t hat  t he Depar t ment  pr oved by c l ear  and 

convi nci ng evi dence t hat  i t  " ma[ d] e a r easonabl e ef f or t  t o 

pr ovi de t he ser vi ces or der ed by t he cour t . "  

I .   BACKGROUND 

¶2 On Febr uar y 5,  2004,  Tanya over dosed on her oi n whi l e 

her  t hr ee chi l dr en,  El i j ah W. L.  ( El i j ah) ,  Emi l y M. B.  ( Emi l y)  and 

I r i e A. L.  ( I r i e)  ( col l ect i vel y,  t he chi l dr en) ,  wer e i n t he car  

wi t h her .   The pol i ce wer e cont act ed and Tanya was r evi ved.   

Wi l l i am was not  pr esent ;  he was i ncar cer at ed at  t hat  t i me.    

¶3 As a r esul t  of  Tanya' s over dose and Wi l l i am' s 

i ncar cer at i on,  t he Depar t ment  f i l ed a pet i t i on al l egi ng El i j ah,  

Emi l y and I r i e wer e chi l dr en i n need of  pr ot ect i on or  ser vi ces 

( CHI PS) .   On Mar ch 25,  2004,  a di sposi t i on hear i ng was hel d and 

t he ci r cui t  cour t  f ound al l  t hr ee chi l dr en i n need of  pr ot ect i on 

or  ser vi ces on t he gr ounds of  par ent al  negl ect  pur suant  t o Wi s.  

St at .  § 48. 13( 10) .   The cour t  ent er ed a one- year  di sposi t i onal  

or der 4 f or  each of  t he t hr ee chi l dr en pl aci ng t hem under  t he 

super vi s i on of  t he Depar t ment .   Under  t he or i gi nal  di sposi t i onal  

or der s,  t he chi l dr en r emai ned i n t he home wi t h Tanya and 

                                                 
4 Thr oughout  t he pr oceedi ngs,  t he or der s have been r ef er r ed 

t o as " di sposi t i onal  or der s, "   " CHI PS di sposi t i onal  or der s"  and 
" CHI PS or der s. "   We use t hese t er ms i nt er changeabl y t o r ef er  t o 
or der s f i ndi ng t he chi l dr en i n need of  pr ot ect i on or  ser vi ces.  
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Wi l l i am,  who l i ved wi t h Tanya' s mot her ,  Conni e.   The 

di sposi t i onal  or der s wer e amended on December  17,  2004,  t o pl ace 

t he chi l dr en out  of  t he home,  but  wi t h Conni e,  because bot h 

Wi l l i am and Tanya wer e i ncar cer at ed.  

¶4 The di sposi t i onal  or der s set  f or t h t he det ai l ed 

condi t i ons t o be met  by Tanya and Wi l l i am f or  r et ur n of  t hei r  

chi l dr en.   The condi t i ons wer e separ at ed i nt o t hr ee cat egor i es 

and t he speci f i c  condi t i ons per t ai ni ng t o each cat egor y wer e 

l i s t ed under  t he headi ng " Expl anat i on of  Pr ovi s i on. "  

¶5 The f i r st  cat egor y of  t he condi t i ons of  r et ur n i s 

" Al cohol  and ot her  dr ug. "   Such condi t i ons wer e as f ol l ows:  

Tanya B[ . ]  and Wi l l i am L[ . ]  wi l l  compl et e any 
r ecommended al cohol  or  dr ug abuse pr ogr ams[ , ]  .  .  .  
at t end an A[ l cohol  and]  O[ t her ]  D[ r ug]  A[ ssessment ]  
.  .  .  i f  i t  i s  schedul ed and t hey wi l l  meet  wi t h t he 
[ soci al ]  wor ker  t o t al k about  t he r epor t  when t he 
eval uat i on i s f i ni shed.   Tanya and Wi l l i am wi l l  not  
use any i l l egal  dr ugs and t hey wi l l  s t ay away f r om 
peopl e who use dr ugs.   Tanya and Wi l l i am wi l l  not  use 
any dr ugs or  al l ow ot her s t o use dr ugs i n t hei r  home 
or  [ wher e]  t hei r  chi l dr en ar e pr esent .   Tanya and 
Wi l l i am wi l l  cooper at e wi t h t he t r eat ment  pr ogr am and 
t hey wi l l  s t ay i n any pr ogr ams unt i l  t hey ar e 
di schar ged.   Tanya and Wi l l i am wi l l  pr ovi de a ur i ne,  
br eat h,  bl ood,  sal i va,  or  hai r  f ol l i c l e sampl e f or  
dr ug or  al cohol  t est  i f  t hey ar e asked t o do so by 
t hei r  [ soci al ]  wor ker .   Tanya and Wi l l i am wi l l  
under st and t hat  i f  t hey do not  gi ve a sampl e when 
asked t o,  t hei r  [ soci al ]  wor ker  and t he Cour t  wi l l  
assume t hat  t hey have used i l l egal  dr ugs.  

The second cat egor y i s " Counsel i ng. "   The condi t i ons of  r et ur n 

i n t hi s cat egor y wer e as f ol l ows:  

Tanya B[ . ]  and Wi l l i am L[ . ]  wi l l  compl et e a 
Psychol ogi cal  and/ or  a Psychosoci al  Eval uat i on i f  
r ecommended by t he soci al  wor ker .   Tanya and Wi l l i am 
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wi l l  go t o any t r eat ment  and/ or  counsel i ng pr ogr ams 
t hat  may be r ecommended.  

Tanya B[ . ]  and Wi l l i am L[ . ]  wi l l  compl et e any 
pr ogr ams r ecommended by t hei r  [ soci al ]  wor ker .   Tanya 
and Wi l l i am wi l l  at t end i ndi v i dual  or  f ami l y 
counsel i ng and t hey wi l l  s t ay i n t he pr ogr am unt i l  
t hey have compl et ed t he pr ogr am.  

The t hi r d cat egor y i s " Ot her . "   The condi t i ons of  r et ur n i n t hi s  

cat egor y wer e as f ol l ows:   

Tanya B[ . ]  and Wi l l i am L[ . ]  wi l l  s t ay i n t ouch 
and cooper at e wi t h t hei r  [ soci al ]  wor ker [ , ]  .  .  .  wi l l  
meet  wi t h t he [ soci al ]  wor ker  when asked,  al l ow t he 
[ soci al ]  wor ker  i nt o t he home,  wi t h or  wi t hout  not i ce,  
and i nf or m t he [ soci al ]  wor ker  of  any addr ess or  
t el ephone number  changes[ , ]  .  .  .  wi l l  s i gn al l  
necessar y Rel eases of  I nf or mat i on and cooper at e wi t h 
t hei r  [ soci al ]  wor ker  t o ar r ange any t r eat ment  
pr ogr ams t hat  ar e r equi r ed[ ,  and]  wi l l  be avai l abl e t o 
t hei r  [ soci al ]  wor ker  t o make any necessar y 
appoi nt ment s and t hey wi l l  gi ve t hei r  wor ker  copi es of  
any paper s,  whi ch wi l l  show t hat  t hey have compl et ed 
or  par t i c i pat ed i n pr ogr ams.  

Tanya B[ . ]  and Wi l l i am L[ . ]  wi l l  pr ovi de t hei r  
chi l dr en wi t h a saf e,  sui t abl e,  and st abl e home.  

Tanya B[ . ]  wi l l  r esol ve al l  cr i mi nal  char ges and 
cooper at e wi t h her  pr obat i on or  par ol e of f i cer .  

Tanya B[ . ]  and Wi l l i am L[ . ]  wi l l  show t hat  t hey 
can car e f or  and cont r ol  t hei r  chi l dr en and t hat  t hey 
under st and t hei r  chi l dr en' s needs.   Tanya and Wi l l i am 
wi l l  go t o any par ent i ng or  nur t ur i ng pr ogr am set  up 
by t he [ soci al ]  wor ker  and at t end any communi t y- based 
pr ogr ams r ecommended by t hei r  [ soci al ]  wor ker .   Tanya 
and Wi l l i am wi l l  s t ay i n any pr ogr ams unt i l  t hey have 
compl et ed t hem.   Tanya and Wi l l i am wi l l  have 
appr opr i at e chi l d car e f or  t hei r  chi l dr en i n t hei r  
absence.   Tanya and Wi l l i am wi l l  demonst r at e t he 
abi l i t y  t o use t he ski l l s  i n t he pr ogr ams t hat  have 
been pr ovi ded t o t hem.  

¶6 The di sposi t i onal  or der s wer e amended on November  29,  

2004,  t o i ncl ude t wo addi t i onal  condi t i ons of  r et ur n as a r esul t  
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of  bot h par ent s bei ng i ncar cer at ed.   The new condi t i ons wer e as 

f ol l ows:  

1.  Wi l l i am L[ . ]  and Tanya B[ . ]  shal l  
i ndependent l y est abl i sh and mai nt ai n an appr opr i at e 
r esi dence f or  t hemsel ves and t hei r  chi l dr en upon 
r el ease f r om pr i son and mai nt ai n t hat  r esi dence f or  a 
mi ni mum of  s i x mont hs pr i or  t o t he r et ur n of  t he 
chi l dr en.  

2.  Wi l l i am L[ . ]  and Tanya B[ . ]  shal l  obt ai n and 
mai nt ai n f ul l - t i me empl oyment  upon r el ease f r om pr i son 
f or  a mi ni mum of  s i x mont hs pr i or  t o t he r et ur n of  t he 
chi l dr en.  

¶7 I t em si x of  t he f or ms used f or  t he di sposi t i onal  

or der s was l abel ed:   " Ser vi ces t o be pr ovi ded t o chi l d and 

f ami l y. "   Next  t o t hat  st at ement ,  t her e was an empt y box t hat  a 

cour t  coul d check t o i ndi cat e a r epor t  was at t ached.   The cour t  

di d not  check t hi s box and t her e was no at t ached r epor t  l i s t i ng 

t he ser vi ces t o be pr ovi ded t o t he chi l dr en and f ami l y.  

¶8 I t em seven i n t he di sposi t i onal  or der s di r ect ed t he 

Depar t ment  t o pr ovi de " super vi s i on, "  " ser vi ces"  and " case 

management . " 5 

¶9 The chi l dr en r emai ned under  t he cour t ' s  pr ot ect i on and 

t he Depar t ment ' s super vi s i on f or  t he next  t hr ee year s.   Then,  on 

Mar ch 7,  2008,  near l y f our  year s af t er  t he cour t  ent er ed t he 

or i gi nal  di sposi t i onal  or der s,  t he Depar t ment  f i l ed pet i t i ons t o 

                                                 
5 The or der s l i s t ed " DHSS"  as t he agency r esponsi bl e f or  

pr ovi di ng super vi s i on,  ser vi ces and case management .   Thi s 
acr onym r ef er s t o t he Depar t ment  of  Heal t h and Soci al  Ser vi ces,  
Di v i s i on of  Soci al  Ser vi ces.  
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t er mi nat e t he par ent al  r i ght s of  Tanya and Wi l l i am wi t h r espect  

t o El i j ah,  Emi l y and I r i e.  

¶10 The cour t  hel d a f i ve- day j ur y t r i al  i n whi ch al l  s i x 

t er mi nat i on pet i t i ons wer e t r i ed t oget her .   At  t r i al ,  t he 

Depar t ment  pr esent ed l engt hy t est i mony i n suppor t  of  i t s  

pet i t i ons f or  t er mi nat i on,  demonst r at i ng Tanya and Wi l l i am' s 

f ai l ur e t o compl y wi t h t he cour t  or der ed condi t i ons of  r et ur n.   

Tr i al  t est i mony i ncl uded ext ensi ve t est i mony on t he many 

ser vi ces t he Depar t ment  pr ovi ded t o Wi l l i am,  Tanya and t he 

chi l dr en.   The r el evant  por t i ons of  such t est i mony ar e det ai l ed 

i n sect i on I I . C.  i nf r a.  

¶11 At  t he concl usi on of  t he evi dent i ar y por t i on of  t he 

t r i al ,  t he case was submi t t ed t o t he j ur y i n t he f or m of  a 

speci al  ver di ct .   The speci al  ver di ct  posed f our  quest i ons.   The 

onl y quest i on r el evant  t o t hi s appeal  i s  Quest i on 2,  whi ch 

asked:   Di d t he Depar t ment  " make a r easonabl e ef f or t  t o pr ovi de 

t he ser vi ces or der ed by t he cour t ?"    

¶12 Dur i ng i t s del i ber at i ons,  t he j ur y submi t t ed a 

quest i on t o t he cour t .   At  t he t op of  t he page,  t he j ur y wr ot e 

" Ex:  #3 p3. "   Tr i al  Exhi bi t  #3 was t he di sposi t i onal  or der  f or  

one of  t he t hr ee chi l dr en.   Speci f i cal l y,  page t hr ee of  t he 

or der  was t he page on whi ch t he det ai l ed condi t i ons of  r et ur n 

wer e l i s t ed.   The j ur y ' s quest i on was wr i t t en bel ow t hi s 

not at i on.   The quest i on asked:   " Ar e t he expl anat i on of  

pr ovi s i ons l i s t ed as t he ser vi ces t hat  wer e or der ed by t he cour t  
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i n Quest i on 2 of  ver di ct ?"   On t he r ecor d,  t he cour t  di scussed 

i t s pr oposed r esponse t o t he j ur y ' s quest i on.   I t  st at ed:  

[ Cour t ] :   The Cour t  pr oposes t o answer  t he j ur y ' s 
i nqui r y by st at i ng,  " The cour t - or der ed ser vi ces 
cont ai ned i n t he di sposi t i onal  or der s and r evi sed 
di sposi t i onal  or der s wer e t he condi t i ons t he par ent s 
wer e r equi r ed t o meet  f or  r et ur n of  t he chi l dr en. "   
Any obj ect i on t o t hat  r esponse? 

[ Deput y Di st r i ct  At t or ney James Van Akker en,  co-
counsel  f or  t he Depar t ment ] :   No,  your  Honor .  

.  .  .   

[ At t or ney Phi l l i p Hof f ,  counsel  f or  Wi l l i am 
S. L. ] :   No obj ect i on.  

[ Jay Zi er hut ,  guar di an ad l i t em,  counsel  f or  
El i j ah,  Emi l y and I r i e] :   No obj ect i on.  

[ At t or ney Mar cus Fal k,  counsel  f or  Tanya M. B. ] :   
No obj ect i on.  

¶13 The cour t  submi t t ed t he pr oposed r esponse t o t he j ur y.   

Appr oxi mat el y 30 mi nut es l at er ,  t he j ur y  submi t t ed t wo 

addi t i onal  quest i ons t o t he cour t .   The quest i ons and t he 

cour t ' s  r esponses wer e as f ol l ows:  

[ Jur y] :   What  exact l y wer e t he ser vi ces or der ed 
by t he cour t ? 

[ Cour t ] :   Answer :   The obl i gat i on of  t he Dept .  
was t o pr ovi de super vi s i on of  t he case whi ch 
i mpl i c i t l y  i ncl uded assi st i ng t he par ent s t o meet  t he 
condi t i ons of  r et ur n of  t he chi l dr en.  

[ Jur y] :   Ar e t he ser vi ces or der ed by t he cour t  
cont ai ned i n t he condi t i ons of  r et ur n? 

[ Cour t ] :   Answer :   No.  

¶14 Bef or e t he cour t  answer ed t he l ast  t wo quest i ons posed 

by t he j ur y,  Tanya moved t o di smi ss t he pet i t i ons based on t he 
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al l egat i on t hat  t he di sposi t i onal  or der s di d not  set  f or t h 

" speci f i c  ser vi ces"  as r equi r ed by Wi s.  St at .  § 48. 355( 2) ( b) 1.   

The ci r cui t  cour t  not ed t hat  i t  woul d t ake t he mot i on under  

advi sement  and t hat  t he obj ect i on was pr eser ved.  

¶15 The j ur y answer ed t he second speci al  ver di ct  quest i on 

i n t he af f i r mat i ve,  f i ndi ng t hat  t he Depar t ment  made a 

r easonabl e ef f or t  t o pr ovi de t he ser vi ces or der ed by t he cour t .   

The cour t  gr ant ed j udgment  on t he ver di ct s and,  pur suant  t o Wi s.  

St at .  § 48. 424( 4) , 6 f ound t he par ent s t o be unf i t .   Tanya r enewed 

her  ear l i er  mot i on t o di smi ss t he t er mi nat i on of  par ent al  r i ght s 

pet i t i ons,  whi ch Wi l l i am j oi ned.   The ci r cui t  cour t  deni ed t he 

mot i on.   The cour t  t hen hel d a di sposi t i onal  hear i ng wher ei n i t  

concl uded t hat  i t  was i n t he best  i nt er est s of  t he chi l dr en t o 

t er mi nat e t he par ent al  r i ght s of  Tanya and Wi l l i am.  

¶16 On appeal ,  t he cour t  of  appeal s concl uded t hat  t he 

c i r cui t  cour t  er r ed i n denyi ng t he par ent s '  mot i on t o di smi ss 

t he t er mi nat i on of  par ent al  r i ght s pet i t i ons because t he 

di sposi t i onal  or der s under l y i ng t he pet i t i ons " f ai l ed t o set  

f or t h any cour t - or der ed ser vi ces as r equi r ed by [ Wi s.  St at . ]  

§ 48. 355( 2) ( b) 1. "   Sheboygan Count y Dep' t  of  Heal t h & Human 

Ser vs.  v.  Tanya M. B. ,  Nos.  2008AP3065,  2008AP3066,  2008AP3067,  

2009AP136,  2009AP137 and 2009AP138,  unpubl i shed sl i p op. ,  ¶1 

( Wi s.  Ct .  App.  Apr .  29,  2009) .  

¶17 We gr ant ed r evi ew and now r ever se.  

                                                 
6 Wi sconsi n St at .  § 48. 424( 4)  st at es i n r el evant  par t :   " I f  

gr ounds f or  t he t er mi nat i on of  par ent al  r i ght s ar e f ound by t he 
cour t  or  j ur y,  t he cour t  shal l  f i nd t he par ent  unf i t . "  
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I I .   DI SCUSSI ON 

A.   St andar d of  Revi ew 

¶18 Our  r evi ew dr aws i nt o quest i on t he pot ent i al  

i nt er pr et at i on and appl i cat i on of  Wi s.  St at .  § 48. 355( 2) ( b) 1.  

( 2003–04)  and § 48. 355( 2) ( b) 1.  ( 2007–08) .   " The i nt er pr et at i on 

and appl i cat i on of  a st at ut e t o an undi sput ed set  of  f act s ar e 

quest i ons of  l aw t hat  we r evi ew i ndependent l y. "   Est at e of  

Genr i ch v.  OHI C I ns.  Co. ,  2009 WI  67,  ¶10,  318 Wi s.  2d 553,  769 

N. W. 2d 481 ( quot i ng McNei l  v.  Hansen,  2007 WI  56,  ¶7,  300 

Wi s.  2d 358,  731 N. W. 2d 273) .   We al so r evi ew as a quest i on of  

l aw whet her  t he evi dence pr esent ed t o a j ur y i s suf f i c i ent  t o 

sust ai n i t s ver di ct .   St at e v.  Booker ,  2006 WI  79,  ¶12,  292 

Wi s.  2d 43,  717 N. W. 2d 676.   However ,  we benef i t  f r om t he 

di scussi on pr ovi ded i n pr evi ous cour t  r evi ews.   Spi egel ber g v .  

St at e,  2006 WI  75,  ¶8,  291 Wi s.  2d 601,  717 N. W. 2d 641.  

B.   Suf f i c i ency of  t he Di sposi t i onal  Or der s 

¶19 The par t i es di sput e whet her  t he di sposi t i onal  or der s 

cont ai ned " speci f i c  ser vi ces"  as t hat  t er m i s used i n Wi s.  St at .  

§ 48. 355( 2) ( b) 1.   Accor di ngl y,  our  i nqui r y i s dr i ven by our  

i nt er pr et at i on of  § 48. 355( 2) ( b) 1.  

1.   Par t i es '  posi t i ons 

¶20 Because t he par t i es of f er  compet i ng i nt er pr et at i ons of  

Wi s.  St at .  § 48. 355( 2) ( b) 1. ,  i t  i s  i nst r uct i ve t o exami ne each 

par t y ' s ar gument .  
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a.   Depar t ment ' s posi t i on 

¶21 Af t er  t he par t i es submi t t ed t hei r  br i ef s t o t hi s 

cour t ,  t he Depar t ment  f i l ed a " Suppl ement al  Aut hor i t y Let t er , "  

whi ch r ai sed a new ar gument .   The Depar t ment  poi nt ed out  t hat  

Wi s.  St at .  § 48. 355( 2) ( b) 1.  was amended i n 2007 by 2007 

Wi sconsi n Act  20,  § 1248.   Accor di ngl y,  § 48. 355( 2) ( b) 1.  ( 2003–

04) , 7 whi ch was i n exi st ence at  t he t i me t he di sposi t i onal  or der s 

wer e ent er ed,  and § 48. 355( 2) ( b) 1.  ( 2007–08) , 8 whi ch was t he 

ver si on i n ef f ect  at  t he t i me of  t r i al ,  cont ai n di f f er ent  

l anguage.  
                                                 

7 Wi sconsi n St at .  § 48. 355( 2) ( b) 1.  ( 2003–04)  ( emphasi s 
added)  st at ed:  

( b)  The cour t  or der  shal l  be i n wr i t i ng and shal l  
cont ai n:  

1.  The speci f i c  ser vi ces or  cont i nuum of  ser vi ces 
t o be pr ovi ded t o t he chi l d and f ami l y,  t o t he chi l d 
expect ant  mot her  and f ami l y or  t o t he adul t  expect ant  
mot her ,  t he i dent i t y of  t he agenci es whi ch ar e t o be 
pr i mar i l y r esponsi bl e f or  t he pr ovi s i on of  t he 
ser vi ces or der ed by t he j udge,  t he i dent i t y  of  t he 
per son or  agency who wi l l  pr ovi de case management  or  
coor di nat i on of  ser vi ces,  i f  any,  and,  i f  cust ody of  
t he chi l d i s t o be t r ansf er r ed t o ef f ect  t he t r eat ment  
pl an,  t he i dent i t y of  t he l egal  cust odi an.  

8 Wi sconsi n St at .  § 48. 355( 2) ( b) 1.  ( 2007–08)  ( emphasi s 
added)  st at es:  

( b)  The cour t  or der  shal l  be i n wr i t i ng and shal l  
cont ai n:  

1.  The speci f i c  ser vi ces t o be pr ovi ded t o t he 
chi l d and f ami l y,  t o t he chi l d expect ant  mot her  and 
f ami l y,  or  t o t he adul t  expect ant  mot her  and,  i f  
cust ody of  t he chi l d i s t o be t r ansf er r ed t o ef f ect  
t he t r eat ment  pl an,  t he i dent i t y of  t he l egal  
cust odi an.  
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¶22 Fi r st ,  t he Depar t ment  cont ends t hat  t he 2003- 04 

st at ut e has a l ess exact i ng st andar d t hat  shoul d appl y her e 

because t he 2003–04 st at ut e was i n ef f ect  when t he cour t  ent er ed 

t he di sposi t i onal  or der s and f or  t he maj or i t y of  t he CHI PS 

pr oceedi ngs.   The Depar t ment  ar gues t hat  t he di sposi t i onal  

or der s wer e suf f i c i ent  under  Wi s.  St at .  § 48. 355( 2) ( b) 1.  ( 2003–

04)  because t he t er m " i f  any"  l i mi t ed a j udge' s obl i gat i on t o 

or der  ser vi ces.  

¶23 Second,  t he Depar t ment  cont ends t hat  even i f  t he cour t  

i nt er pr et s and appl i es Wi s.  St at .  § 48. 355( 2) ( b) 1.  ( 2007–08) ,  

t he di sposi t i onal  or der s wer e suf f i c i ent  under  t hat  ver si on of  

t he st at ut e.   I t  ar gues t hat  t he di r ect i ve i n t he di sposi t i onal  

or der s t hat  t he Depar t ment  pr ovi de super vi s i on,  ser vi ces and 

case management  coupl ed wi t h t he ser vi ces i mpl i c i t l y  needed t o 

assi st  t he par ent s i n meet i ng t he condi t i ons f or  t he r et ur n of  

t hei r  chi l dr en enumer at e t he " speci f i c  ser vi ces"  t o be pr ovi ded 

t o Tanya,  Wi l l i am and t hei r  chi l dr en. 9 

¶24 Thi r d,  t he Depar t ment  ar gues t hat  t he par ent s 

f or f ei t ed t hei r  r i ght  t o obj ect  t o t he suf f i c i ency of  t he 

                                                 
9 Thi s ar gument  was best  ar t i cul at ed by t he Depar t ment  at  

or al  ar gument .   However ,  at  t i mes,  t he Depar t ment ' s br i ef s 
suggest ed t hat  i t  was concedi ng t hat  t he di sposi t i onal  or der s 
di d not  cont ai n " speci f i c  ser vi ces"  as r equi r ed by Wi s.  St at .  
§ 48. 355( 2) ( b) 1.   For  exampl e,  t he Depar t ment ' s br i ef  st at ed,  
" The di sposi t i onal  or der  i t sel f  di d not  speci f i cal l y l i s t  
ser vi ces t hat  t he Depar t ment  was r equi r ed t o pr ovi de. "   We need 
not  accept  t hi s concessi on of  l aw.   See St at e v.  Lor d,  2006 WI  
122,  ¶6,  297 Wi s.  2d 592,  723 N. W. 2d 425 ( " Thi s cour t ,  not  t he 
par t i es,  deci des quest i ons of  l aw. " ) .  
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di sposi t i onal  or der s due t o t hei r  f ai l ur e t o obj ect  i n t he 

near l y f our  year s s i nce t he or der s wer e ent er ed.  

b.   Par ent s '  posi t i on 

¶25 The par ent s asser t  t hat  t he di f f er i ng l anguage bet ween 

t he 2003–04 ver si on and t he 2007–08 ver si on of  Wi s.  St at .  

§ 48. 355( 2) ( b) 1.  i s  i nconsequent i al .   Thi s i s  so,  t hey asser t ,  

because t he cour t  or der  " shal l  cont ai n"  " speci f i c  ser vi ces"  

under  bot h ver si ons,  a st andar d t hat  t he par ent s cont end was not  

sat i sf i ed her e.  

¶26 The par ent s ar gue t hat  t he di sposi t i onal  or der s wer e 

i nsuf f i c i ent  under  Wi s.  St at .  § 48. 355( 2) ( b) 1. 10 because t hey di d 

                                                 
10 I n t hei r  br i ef s,  Tanya and Wi l l i am ar gued t hat  t hey ar e 

not  chal l engi ng t he suf f i c i ency of  t he di sposi t i onal  or der s;  
i nst ead,  t hey submi t  t hat  t hey ar e chal l engi ng onl y t he 
Depar t ment ' s f ai l ur e t o meet  i t s  bur den of  pr oof  at  t r i al .   They 
ar gued t hat  t he " absence of  t he mandat or y wr i t t en cour t - or der ed 
speci f i c  ser vi ces i n t he CHI PS di sposi t i onal  or der s pr ecl udes 
t he pet i t i oner  f r om cl ear l y and convi nci ngl y pr ovi ng t hat  i t  
made a r easonabl e ef f or t  t o compl y wi t h such or der s. "   However ,  
t he par ent s f ai l  t o r ecogni ze t hat  t hei r  bur den of  pr oof  
chal l enge necessar i l y  encompasses a chal l enge t o t he suf f i c i ency 
of  t he under l y i ng di sposi t i onal  or der s.  

The par ent s '  br i ef s demonst r at e t hi s poi nt .   Tanya' s br i ef  
st at ed:   " The CHI PS di sposi t i onal  or der s i n t hese cases wer e 
negl i gent l y dr af t ed .  .  .  and t he or der s f ai l ed t o l i s t  t he 
ser vi ces t hat  [ t he Depar t ment ]  was t o pr ovi de t o t he par ent s. "   
I t  went  on t o st at e t hat  t he " or der s f ai l ed t o i dent i f y t he 
speci f i c  ser vi ces r equi r ed t o be pr ovi ded t o t he chi l dr en and 
t he f ami l y by [ t he Depar t ment ]  under  t he pr ovi s i ons of  sec.  
48. 355( 2) ( b) 1. "   Wi l l i am' s br i ef  mount ed si mi l ar  ar gument s.    
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not  separ at el y l i s t  t he " speci f i c  ser vi ces"  t o be pr ovi ded by 

t he Depar t ment .   The par ent s asser t  t hat  i n or der  t o be 

suf f i c i ent ,  t he box next  t o i t em si x on t he f or m used f or  t he 

di sposi t i onal  or der s,  i ndi cat i ng " [ s] er vi ces t o be pr ovi ded t o 

chi l d and f ami l y, "  must  have been checked and a separ at e r epor t  

t hat  l i s t ed t he speci f i c  ser vi ces t o be pr ovi ded must  have been 

at t ached.   Thi s was not  done her e.   On t hi s basi s,  t he par ent s 

ar gue t hat  t he pet i t i ons t o t er mi nat e t hei r  par ent al  r i ght s must  

be di smi ssed.  

2.   Gener al  pr i nci pl es 

¶27 Because " [ w] e assume t hat  t he l egi s l at ur e' s i nt ent  i s  

expr essed i n t he st at ut or y l anguage, "  st at ut or y i nt er pr et at i on 

begi ns wi t h t he l anguage of  t he st at ut e.   St at e ex r el .  Kal al  v.  

Ci r cui t  Cour t  f or  Dane Count y,  2004 WI  58,  ¶¶44–45,  271 Wi s.  2d 

633,  681 N. W. 2d 110.   I f  t he meani ng of  t he st at ut e i s pl ai n,  

and t her ef or e unambi guous,  our  i nqui r y goes no f ur t her  and we 

appl y t he st at ut e accor di ng t o our  ascer t ai nment  of  i t s  pl ai n 

meani ng.   I d. ,  ¶45.  

                                                                                                                                                             
Addi t i onal l y,  such a suggest i on i s at  odds wi t h Tanya' s 

or i gi nal  mot i on t o di smi ss,  whi ch Wi l l i am l at er  j oi ned.   The 
i ni t i al  mot i on was made of f  t he r ecor d,  whi ch t he cour t  
r ei t er at ed on t he r ecor d as f ol l ows:   " Mr .  Fal k,  [ counsel  f or  
Tanya, ]  has al so r equest ed t o i nt er pose a mot i on t o di smi ss 
based upon t he f act  t hat  t he di sposi t i onal  or der  does not  set  
f or t h t he speci f i c  ser vi ces as r equi r ed under  Sect i on 
48. 355( 2) [ ( b) 1] . "  

We concl ude t hat  t he par ent s do chal l enge t he suf f i c i ency 
of  t he di sposi t i onal  or der s;  t her ef or e,  we addr ess t hose 
ar gument s.   We al so addr ess t he par ent s '  ar gument  r egar di ng t he 
Depar t ment ' s al l eged f ai l ur e t o meet  i t s bur den of  pr oof  i n 
sect i on I I . C.  i nf r a.  
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¶28 I n ascer t ai ni ng t he pl ai n meani ng of  a st at ut e,  we 

gi ve t he st at ut or y l anguage " i t s common,  or di nar y,  and accept ed 

meani ng. "   I d.   The scope,  cont ext  and pur pose of  a st at ut e 

assi st  us i n a pl ai n- meani ng i nt er pr et at i on.   I d. ,  ¶48.   

" [ S] t at ut or y l anguage i s i nt er pr et ed i n t he cont ext  i n whi ch i t  

i s  used;  not  i n i sol at i on but  as par t  of  a whol e;  i n r el at i on t o 

t he l anguage of  sur r oundi ng or  c l osel y- r el at ed s t at ut es .  .  .  . "   

I d. ,  ¶46.   We i nt er pr et  st at ut es t o pr omot e,  r at her  t han 

cont r avene,  t hei r  st at ed pur pose.   See i d. ,  ¶49;  McNei l ,  300 

Wi s.  2d 358,  ¶16 ( " [ T] he pur pose of  a st at ut e i nf or ms our  

i nt er pr et at i on of  i t . " ) .   A st at ut e may " cont ai n [ an]  expl i c i t  

st at ement [ ]  of  l egi s l at i ve pur pose"  or  i t s pur pose may be 

" r eadi l y appar ent  f r om i t s pl ai n l anguage. "   Kal al ,  271 Wi s.  2d 

633,  ¶49.  

3.   Wi sconsi n St at .  § 48. 355( 2) ( b) 1.  

¶29 We assume wi t hout  deci di ng t hat  t he par ent s di d not  

f or f ei t  t hei r  obj ect i on t o t he suf f i c i ency of  t he di sposi t i onal  

or der s.   Ther ef or e,  we t ur n t o t he mer i t s of  t he par t i es '  

ar gument s.  

¶30 We f i r st  addr ess t he i ssue r egar di ng whi ch ver si on of  

Wi s.  St at .  § 48. 355( 2) ( b) 1.  cont r ol s i n t hi s case,  ei t her  t he 

2003–04 ver si on,  whi ch was i n ef f ect  when t he di sposi t i onal  

or der s wer e ent er ed,  or  t he 2007–08 ver si on,  whi ch was i n ef f ect  

at  t he t i me of  t r i al .  

¶31 Bot h ver si ons of  Wi s.  St at .  § 48. 355( 2) ( b)  st at e t hat  

t he cour t  or der  " shal l  cont ai n"  f ol l owed by a l i s t  of  13 
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di r ect i ves t o t he c i r cui t  cour t .   Our  f ocus i s on subd.  

( 2) ( b) 1. ,  whi ch st at es t hat  t he or der  shal l  cont ai n " [ t ] he 

speci f i c  ser vi ces"  t hat  ar e " t o be pr ovi ded t o t he chi l d and 

f ami l y. "   § 48. 355( 2) ( b) 1.  ( 2003–04) ;  § 48. 355( 2) ( b) 1.  ( 2007–08)  

( f ul l y  set  out  i n f oot not es 7 and 8,  supr a) .   However ,  t he 2003–

04 st at ut e cont ai ned t he addi t i onal  l anguage t hat  t he or der  

shal l  cont ai n t he speci f i c  ser vi ces " or  cont i nuum of  ser vi ces"  

" i f  any, "  whi ch t er ms ar e not  pr esent  i n t he cur r ent  st at ut e.   

Compar e § 48. 355( 2) ( b) 1.  ( 2003–04)  wi t h § 48. 355( 2) ( b) 1.  ( 2007–

08) .   The Depar t ment  ar gues t hat  t he " cont i nuum of  ser vi ces"  

l anguage i n t he 2003–04 st at ut e i s a l ess exact i ng st andar d t han 

" speci f i c  ser vi ces. "   I t  f ur t her  ar gues t hat  t he " i f  any"  

l anguage i n t he 2003–04 st at ut e shoul d be i nt er pr et ed t o mean 

t hat  t he or der  must  l i s t  speci f i c  ser vi ces onl y " i f  any"  ar e so 

or der ed.  

¶32 The 2007–08 ver si on of  t he st at ut e el i mi nat es t he 

l anguage t hat  t he Depar t ment  posi t s i s l ess exact i ng.   

Ther ef or e,  any or der  t hat  i s  suf f i c i ent  under  t he 2007–08 

st at ut e i s necessar i l y  suf f i c i ent  under  t he 2003–04 st at ut e as 

wel l .   Because we concl ude t hat  t he or der s ar e suf f i c i ent  under  

t he 2007–08 st at ut e,  and t her ef or e under  t he 2003–04 st at ut e as 

wel l ,  i t  i s  not  necessar y f or  us t o det er mi ne whi ch ver si on of  

t he st at ut e cont r ol s her e.   The di sposi t i onal  or der s ar e 

suf f i c i ent  under  ei t her  ver si on.  

¶33 As st at ed,  we concl ude t hat  t he di sposi t i onal  or der s 

cont ai ned " speci f i c  ser vi ces, "  as r equi r ed by Wi s.  St at .  
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§ 48. 355( 2) ( b) 1. 11  We so concl ude because § 48. 355( 2) ( b) 1.  does 

not  r equi r e a CHI PS di sposi t i onal  or der  t o separ at el y l i s t  each 

i ndi v i dual  ser vi ce t hat  t he Depar t ment  i s t o pr ovi de so l ong as 

t he Depar t ment  i s or der ed t o pr ovi de " super vi s i on, "  " ser vi ces"  

and " case management "  and t he or der  al so pr ovi des det ai l ed 

condi t i ons t hat  t he par ent s must  compl et e i n compl i ance wi t h t he 

di sposi t i onal  or der .  

¶34 The det ai l ed condi t i ons di r ect ed at  changi ng t he 

par ent s '  conduct  est abl i sh t he speci f i c  ser vi ces t hat  t he 

Depar t ment  i s  t o pr ovi de,  ei t her  di r ect l y or  t hr ough 

ar r angement s wi t h ot her s.   For  exampl e,  one condi t i on st at es:   

" Tanya and Wi l l i am wi l l  go t o any par ent i ng or  nur t ur i ng pr ogr am 

set  up by t he [ soci al ]  wor ker  and at t end any communi t y- based 

pr ogr ams r ecommended by t hei r  [ soci al ]  wor ker . "   I mpl i c i t  i n 

                                                 
11 I n i t s wr i t t en deci s i on and or der  denyi ng t he par ent s '  

mot i on t o di smi ss t he t er mi nat i on of  par ent al  r i ght s pet i t i ons,  
t he c i r cui t  cour t  concl uded:   " Fr om t he cour t ' s  per spect i ve t he 
CHI PS or der  .  .  .  f ai l ed t o compor t  wi t h t he mandat e of  [ Wi s.  
St at . ]  § 48. 355( 2) ( b) 1. ,  .  .  .  i n t hat  t he or der  di d not  
del i neat e speci f i c  ser vi ces t o be pr ovi ded t o t he chi l dr en and 
f ami l y by t he Depar t ment  .  .  .  . "   Thi s concl usi on conf l i c t s  
wi t h t he c i r cui t  cour t ' s  ear l i er  r esponse t o t he f i r st  j ur y 
quest i on i n whi ch i t  i nf or med t he j ur y t hat  " [ t ] he cour t - or der ed 
ser vi ces cont ai ned i n t he di sposi t i onal  or der s and r evi sed 
di sposi t i onal  or der s wer e t he condi t i ons t he par ent s wer e 
r equi r ed t o meet  f or  r et ur n of  t he chi l dr en. "  

The cour t  of  appeal s al so concl uded t hat  " t he di sposi t i onal  
or der s f ai l  t o compl y wi t h t he st at ut or y mandat e. "   Sheboygan 
Count y,  No.  2008AP3065,  unpubl i shed sl i p op. ,  ¶10.   I n any 
event ,  det er mi ni ng whet her  t he di sposi t i onal  or der s cont ai ned 
" speci f i c  ser vi ces"  as r equi r ed by Wi s.  St at .  § 48. 355( 2) ( b) 1.  
i s  a quest i on of  l aw t hat  we r ev i ew i ndependent l y.  See Est at e of  
Genr i ch v.  OHI C I ns.  Co. ,  2009 WI  67,  ¶10,  318 Wi s.  2d 553,  769 
N. W. 2d 481.  
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t hi s condi t i on i s an or der  t hat  t he Depar t ment  ar r ange f or  a 

par ent i ng or  nur t ur i ng pr ogr am f or  t he par ent s t o at t end,  i . e. ,  

a speci f i c  ser vi ce.   The Depar t ment  di d ar r ange f or  a par ent i ng 

pr ogr am,  but  Tanya and Wi l l i am di d not  compl et e i t .    

¶35 The di sposi t i onal  or der s al so di r ect ed t he Depar t ment  

t o assi st  t he par ent s i n compl et i ng cer t ai n pr ogr ams,  whi ch t he 

Depar t ment  may r ecommend i n or der  t o enabl e t hem t o be r euni t ed 

wi t h t hei r  chi l dr en.   These i ncl uded " al cohol  or  dr ug abuse 

pr ogr ams, "  " an [ Al cohol  or  Ot her  Dr ug]  assessment , "  

" Psychol ogi cal  and/ or  a Psychosoci al  Eval uat i on, "  " t r eat ment  

and/ or  counsel i ng pr ogr ams"  and " i ndi v i dual  or  f ami l y 

counsel i ng. "  

¶36 The det ai l ed condi t i ons of  r et ur n set  out  speci f i c 

case management  ser vi ces t he Depar t ment  was t o pr ovi de.   The 

condi t i ons r equi r ed Tanya and Wi l l i am t o " st ay i n t ouch and 

cooper at e wi t h t hei r  [ soci al ]  wor ker , "  " meet  wi t h t he [ soci al ]  

wor ker  when asked, "  " al l ow t he [ soci al ]  wor ker  i nt o t he home"  

and t o " be avai l abl e t o t hei r  [ soci al ]  wor ker  t o make any 

necessar y appoi nt ment s. "   I mpl i c i t  i n such condi t i ons i s t he 

r equi r ement  t hat  t he Depar t ment  pr ovi de ser vi ces t o t he par ent s 

by pr ovi di ng a soci al  wor ker  who wi l l  be avai l abl e t o Wi l l i am 

and Tanya;  who wi l l  set  up appoi nt ment s wi t h t hem;  and r egul ar l y 

" st ay i n t ouch. "  

¶37 The di sposi t i onal  or der s set  out  speci f i c  ser vi ces 

t hat  t he Depar t ment  was t o pr ovi de t o or  ar r ange f or  t he ent i r e 

f ami l y,  i ncl udi ng t he t hr ee chi l dr en.   These ser vi ces wer e t o 
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assi st  Wi l l i am and Tanya i n:   " pr ovi d[ i ng]  t hei r  chi l dr en wi t h a 

saf e,  sui t abl e,  and st abl e home" ;  l ear ni ng t o " car e f or  and 

cont r ol  t hei r  chi l dr en" ;  " under st and[ i ng]  t hei r  chi l dr en' s 

needs" ;  and obt ai ni ng " appr opr i at e chi l d car e f or  t hei r  chi l dr en 

i n t hei r  absence. "  

¶38 The t wo condi t i ons of  r et ur n t hat  wer e added i n 

November  2004 r equi r ed t he Depar t ment  t o assi st  Wi l l i am and 

Tanya,  upon r el ease f r om pr i son,  i n obt ai ni ng and mai nt ai ni ng an 

appr opr i at e r esi dence f or  t hemsel ves and t hei r  chi l dr en and i n 

obt ai ni ng and mai nt ai ni ng f ul l - t i me empl oyment .  

¶39 Fur t her mor e,  t he r esponses of  counsel  f or  Tanya,  

Wi l l i am and t he Depar t ment  t o t he c i r cui t  cour t ' s  answer  t o t he 

f i r st  j ur y quest i on demonst r at es t hat  f or  al most  f our  year s al l  

par t i es had been i nt er pr et i ng t he di sposi t i onal  or der s as 

r equi r i ng t he Depar t ment  t o ar r ange t he ser vi ces necessar y t o 

assi st  Tanya and Wi l l i am i n meet i ng t he cour t  or der ed condi t i ons 

f or  t he r et ur n of  t hei r  chi l dr en.   Thi s f ur t her  suppor t s our  

i nt er pr et at i on of  Wi s.  St at .  § 48. 355( 2) ( b) 1.  i n l i ght  of  t he 

f act s of  t hi s case.  

¶40 Fi nal l y,  our  i nt er pr et at i on of  Wi s.  St at .  

§ 48. 355( 2) ( b) 1.  i s  consi st ent  wi t h t he pur pose of  

§ 48. 355( 2) ( b) 1. ,  whi ch i s " r eadi l y appar ent  f r om i t s pl ai n 

l anguage, "  coupl ed wi t h t he " expl i c i t  .  .  .  l egi s l at i ve pur pose"  

of  t he Chi l dr en' s Code.   Kal al ,  271 Wi s.  2d 633,  ¶49.   The 

appar ent  pur pose of  § 48. 355( 2) ( b) 1.  i s  t o assur e t hat  t he 

Depar t ment  wi l l  ar r ange t hose ser vi ces t hat  ar e necessar y t o 
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assi st  t he par ent s i n meet i ng t he cour t  or der ed condi t i ons f or  

t he r et ur n of  t hei r  chi l dr en.   However ,  how best  t o assi st  

par ent s i n meet i ng t hose condi t i ons may change as t he par ent s 

make pr ogr ess or  encount er  di f f i cul t y i n changi ng t hei r  

behavi or .   For  exampl e,  when Tanya and Wi l l i am wer e 

i ncar cer at ed,  i t  woul d have made l i t t l e sense f or  t he c i r cui t  

cour t  t o r equi r e t he Depar t ment  t o v i s i t  i n t hei r  homes on a 

weekl y basi s or  t o assi st  t hem i n f i ndi ng cur r ent  empl oyment .   

However ,  t he Depar t ment  coul d,  and di d,  f aci l i t at e par ent i ng 

c l asses and al cohol  and dr ug t r eat ment  at  t he l ocat i ons wher e 

Tanya and Wi l l i am wer e conf i ned.   I n t hat  way,  t he Depar t ment  

cont i nued t o pr ovi de ser vi ces t o t he par ent s,  as t he cour t  had 

or der ed,  al bei t  wi t h t he f l exi bi l i t y  t hat  Tanya and Wi l l i am' s 

cur r ent  c i r cumst ances r equi r ed.    

¶41 Our  concl usi on t hat  t he CHI PS di sposi t i onal  or der s ar e 

st at ut or i l y  suf f i c i ent  i s  consi st ent  wi t h t he expl i c i t  

l egi s l at i ve pur pose of  t he Chi l dr en' s Code.   Wi sconsi n St at .  

§ 48. 01 st at es i n r el evant  par t :  

( 1)  .  .  .  I n const r ui ng t hi s chapt er ,  t he best  
i nt er est s of  t he chi l d or  unbor n chi l d shal l  al ways be 
of  par amount  consi der at i on.   Thi s chapt er  shal l  be 
l i ber al l y const r ued t o ef f ect uat e t he f ol l owi ng 
expr ess l egi s l at i ve pur poses:  

( a)  .  .  .  The cour t s and agenci es r esponsi bl e f or  
chi l d wel f ar e shoul d al so r ecogni ze t hat  i nst abi l i t y  
and i mper manence i n f ami l y r el at i onshi ps ar e cont r ar y 
t o t he wel f ar e of  chi l dr en and shoul d t her ef or e 
r ecogni ze t he i mpor t ance of  el i mi nat i ng t he need f or  
chi l dr en t o wai t  unr easonabl e per i ods of  t i me f or  
t hei r  par ent s t o cor r ect  t he condi t i ons t hat  pr event  
t hei r  saf e r et ur n t o t he f ami l y.  
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.  .  .   

( gr )  To al l ow f or  t he t er mi nat i on of  par ent al  
r i ght s at  t he ear l i est  possi bl e t i me af t er  
r ehabi l i t at i on and r euni f i cat i on ef f or t s ar e 
di scont i nued .  .  .  i s  i n t he best  i nt er est  of  t he 
chi l d.  

( Emphasi s added. )    

¶42 The Chi l dr en' s Code f ocuses on t he best  i nt er est s of  

t he chi l d.   Wi s.  St at .  § 48. 01( 1) .   The l egi s l at ur e has st at ed 

t hat  t he best  i nt er est s of  t he chi l d ar e f ur t her ed by a 

per manent  and st abl e home f or  t he chi l d.   § 48. 01( 1) ( a) .   Tanya 

and Wi l l i am coul d est abl i sh a per manent  and st abl e home f or  

t hei r  chi l dr en onl y i f  t hey coul d change t hei r  conduct  i n ways 

t hat  woul d per mi t  t hem t o meet  t he cour t  or der ed condi t i ons f or  

t he r et ur n of  t he chi l dr en.   Af f or di ng t he Depar t ment  

f l exi bi l i t y  i n t he manner  i n whi ch i t  pr ovi des ser vi ces t o t he 

par ent s,  per mi t s  t he Depar t ment  t o accommodat e t he par ent s '  

changi ng needs.   Thi s,  i n t ur n,  af f or ds t he par ent s t he best  

oppor t uni t y f or  r euni f i cat i on of  t hei r  f ami l y.   Accor di ngl y,  

bot h t he appar ent  pur pose under l y i ng Wi s.  St at .  § 48. 355( 2) ( b) 1.  

and t he expl i c i t  pur pose of  t he Chi l dr en' s Code suppor t  our  

concl usi on t hat  t he CHI PS di sposi t i onal  or der s wer e i n 

compl i ance wi t h § 48. 355( 2) ( b) 1.   

¶43 Tanya and Wi l l i am al so cont end t hat  F. T.  v.  St at e,  150 

Wi s.  2d 216,  441 N. W. 2d 322 ( Ct .  App.  1989) ,  r equi r es di smi ssal  

of  t he pet i t i ons t o t er mi nat e t hei r  par ent al  r i ght s.   The cour t  

of  appeal s r el i ed on F. T.  i n i t s deci s i on.   Sheboygan Count y,  

No.  2008AP3065,  unpubl i shed sl i p op. ,  ¶9 & n. 6.    
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¶44 Tanya and Wi l l i ams'  r el i ance on F. T.  i s mi spl aced.   I n 

F. T. ,  t he cour t  of  appeal s addr essed whet her  t he c i r cui t  cour t  

pr oper l y i mposed sanct i ons f or  vi ol at i on of  t he condi t i ons of  an 

or der  i n a del i nquency pr oceedi ng " wher e t he or der  di d not  

cont ai n ' [ a]  st at ement  of  t he condi t i ons wi t h whi ch t he chi l d 

[ was]  r equi r ed t o compl y '  .  .  .  and wher e t he cour t  f ai l ed t o 

' expl ai n[ ]  t he condi t i ons t o t he chi l d'  at  t he di sposi t i onal  

hear i ng. "   F. T. ,  150 Wi s.  2d at  218 ( quot i ng Wi s.  St at .  

§ 48. 355( 2) ( b) 7.  and ( 6) ( a)  ( 1987–88) ) .   The sanct i ons t hat  t he 

c i r cui t  cour t  had or der ed wer e r ever sed by t he cour t  of  appeal s 

because t he ci r cui t  cour t  had not  pr ovi ded " a f ul l  expl anat i on 

of  what  i s necessar y f or  compl i ance,  and what  conduct  must  be 

eschewed i n or der  t o avoi d t he sanct i ons whi ch may be i mposed 

f or  v i ol at i on"  when t he l egi s l at ur e sai d t he cour t  " shal l "  so 

pr ovi de.   I d.  at  227.  

¶45 F. T.  i nvol ved t he i nt er pr et at i on of  Wi s.  St at .  

§ 48. 355( 2) ( b) 7.  and ( 6) ( a)  ( 1987–88) .   I d.  at  218.   Those 

st at ut es ser ved a ver y di f f er ent  pur pose i n r egar d t o t he 

i nt er est s of  a j uveni l e i n a del i nquency pr oceedi ng,  as compar ed 

wi t h t he pur pose § 48. 355( 2) ( b) 1.  ser ves i n a CHI PS or der .   The 

appar ent  pur pose of  § 48. 355( 2) ( b) 7.  and ( 6) ( a)  i s t o gi ve 

not i ce t o t he j uveni l e of  t he conduct  t hat  t he c i r cui t  cour t  

r equi r es and t he conduct  t he j uveni l e must  avoi d.  

¶46 The r ever sal  of  t he c i r cui t  cour t  deci s i on i n F. T.  

came about  because t he l ack of  not i ce i n t he or der  cont r avened 

t he pur pose of  Wi s.  St at .  § 48. 355( 2) ( b) 7.  and ( 6) ( a)  ( 1987- 88) .   
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St at ed ot her wi se,  t he deci s i on i n F. T.  was dr i ven by t he f ai l ur e 

of  t he c i r cui t  cour t  t o gi ve not i ce t o a j uveni l e i n a 

del i nquency pr oceedi ng,  whi ch f ai l ur e of  not i ce af f ect ed t he 

j uveni l e' s r i ght  t o know of  t he condi t i ons he must  meet  and t he 

conduct  he must  eschew t o avoi d cour t  sanct i ons.   See i d.  at  

227- 28.   

¶47 I n cont r ast ,  t he appar ent  pur pose of  Wi s.  St at .  

§ 48. 355( 2) ( b) 1.  i s  t o assur e t hat  t he Depar t ment  wi l l  pr ovi de 

t hose ser vi ces necessar y t o assi st  par ent s i n meet i ng t he cour t  

or der ed condi t i ons f or  t he r et ur n of  t hei r  chi l dr en.   Tanya and 

Wi l l i am do not  c l ai m t hat  t he CHI PS di sposi t i onal  or der s wer e 

i nsuf f i c i ent  t o cause t he Depar t ment  t o pr ovi de t he necessar y 

ser vi ces,  nor  i s t her e any pr oof  t hat  t he Depar t ment  was not  

di l i gent  i n doi ng so.   See sect i on I I . C.  i nf r a.   Accor di ngl y,  

F. T.  does not  suppor t  Wi l l i am and Tanya' s c l ai m t hat  t he 

t er mi nat i on of  t hei r  par ent al  r i ght s shoul d be r ever sed.  

¶48 Fur t her mor e,  t o accept  t he par ent s '  ar gument  and 

concl ude t hat  t he di sposi t i onal  or der s ar e i nsuf f i c i ent  because 

t he cour t  f ai l ed t o check a box on a f or m t hat  t he cour t  used 

f or  t he di sposi t i onal  or der s and t o separ at el y l i s t  how t he 

Depar t ment  was t o pr ovi de each i ndi v i dual  ser vi ce necessar y f or  

t he r et ur n of  t he chi l dr en t o t he par ent s,  woul d be t o el evat e 

f or m over  subst ance.   See St at e v.  Saunder s,  2002 WI  107,  ¶41,  

255 Wi s.  2d 589,  649 N. W. 2d 263 ( " The pr ocess we r equi r e shoul d 

not  el evat e f or m over  subst ance. " ) .   Thi s i s so because Wi l l i am 

and Tanya do not  cont end t hat  t he Depar t ment  f ai l ed t o pr ovi de 
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t hem t he ser vi ces t hat  wer e necessar y f or  t hem t o meet  t he 

det ai l ed condi t i ons f or  r et ur n of  t hei r  chi l dr en and because t he 

condi t i ons under  whi ch t he Depar t ment  at t empt ed t o assi st  

Wi l l i am and Tanya changed over  t he f our  year s of  super vi s i on.   

Accor di ngl y,  we wi l l  not  el evat e f or m over  subst ance i n our  

i nt er pr et at i on of  Wi s.  St at .  § 48. 355( 2) ( b) 1. ,  and we concl ude 

t hat  t he CHI PS di sposi t i onal  or der s ar e suf f i c i ent  t o sat i sf y 

t he st at ut or y r equi r ement .  

C.   Depar t ment ' s Bur den of  Pr oof  

¶49 A j ur y ' s ver di c t  must  be sust ai ned i f  t her e i s any 

cr edi bl e evi dence,  when vi ewed i n a l i ght  most  f avor abl e t o t he 

ver di ct ,  t o suppor t  i t .   St at e v.  DeLai n,  2005 WI  52,  ¶11,  280 

Wi s.  2d 51,  695 N. W. 2d 484.   Al t hough we appl y t he st andar d set  

out  i n DeLai n,  we ar e mi ndf ul  t hat  t er mi nat i ons of  par ent al  

r i ght s " ar e among t he most  sever e f or ms of  st at e act i on, "  

i nvol v i ng as t hey do " ' t he awesome aut hor i t y of  t he St at e t o 

dest r oy per manent l y al l  l egal  r ecogni t i on of  t he par ent al  

r el at i onshi p. ' "   Evel yn C. R.  v.  Tyki l a S. ,  2001 WI  110,  ¶20,  246 

Wi s.  2d 1,  629 N. W. 2d 768 ( quot i ng M. L. B.  v.  S. L. J. ,  519 U. S.  

102,  128 ( 1996) ) .   At  st ake f or  t he par ent s i s  t he per manent  

sever ance of  " al l  r i ght s,  power s,  pr i v i l eges,  i mmuni t i es,  dut i es 

and obl i gat i ons exi st i ng bet ween par ent  and chi l d. "   Wi s.  St at .  

§ 48. 40( 2) .  

¶50 " Due t o t he sever e nat ur e of  t er mi nat i ons of  par ent al  

r i ght s,  t er mi nat i on pr oceedi ngs r equi r e hei ght ened l egal  

saf eguar ds agai nst  er r oneous deci s i ons. "   Evel yn C. R. ,  246 
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Wi s.  2d 1,  ¶21.   " Bef or e a St at e may sever  compl et el y and 

i r r evocabl y t he r i ght s of  par ent s i n t hei r  nat ur al  chi l d,  due 

pr ocess12 r equi r es t hat  t he St at e suppor t  i t s  al l egat i ons by 

.  .  .  c l ear  and convi nci ng evi dence. "   Sant osky v.  Kr amer ,  455 

U. S.  745,  747–48 ( 1982) ;  accor d Onei da Count y Dep' t  of  Soc.  

Ser vs.  v.  Ni col e W. ,  2007 WI  30,  ¶10,  299 Wi s.  2d 637,  728 

N. W. 2d 652 ( " When a f undament al  l i ber t y i nt er est  i s  at  i ssue,  

t he due pr ocess cl ause of  t he Four t eent h Amendment  r equi r es t hat  

pr oof  of  par ent al  unf i t ness be shown by c l ear  and convi nci ng 

evi dence. " ) .  

¶51 Wi sconsi n' s Chi l dr en' s Code,  Wi s.  St at .  ch.  48,  

r ef l ect s t hi s const i t ut i onal  concer n.   Onei da Count y,  299 

Wi s.  2d 637,  ¶11.   When par ent s cont est  t er mi nat i on of  t hei r  

par ent al  r i ght s,  t he t er mi nat i on pr oceedi ng i nvol ves a t wo- st ep 

pr ocedur e——a f act ual  f i ndi ng of  gr ounds f or  t er mi nat i on and a 

l egal  concl usi on t hat  t er mi nat i on i s i n t he best  i nt er est s of  

t he chi l d.   I d. ;  see al so Wi s.  St at .  § 48. 422;  Evel yn C. R. ,  246 

Wi s.  2d 1,  ¶¶22- 23.  

¶52 Wi sconsi n St at .  § 48. 415( 2)  set s out  cont i nui ng need 

of  pr ot ect i on and ser vi ces as gr ounds f or  an i nvol unt ar y 

t er mi nat i on of  par ent al  r i ght s.   That  i s t he gr ounds r el i ed upon 

her e.   Pur suant  t o Wi s.  St at .  § 48. 31( 1) ,  " [ a] t  t he f act - f i ndi ng 

hear i ng,  t he pet i t i oner  must  pr ove t he al l egat i ons suppor t i ng 

                                                 
12 The Due Pr ocess Cl ause i n t he Four t eent h Amendment  of  t he 

Uni t ed St at es Const i t ut i on st at es i n r el evant  par t :   " nor  shal l  
any St at e depr i ve any per son of  l i f e,  l i ber t y,  or  pr oper t y,  
wi t hout  due pr ocess of  l aw. "  
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gr ounds f or  t er mi nat i on by c l ear  and convi nci ng evi dence. "   

Onei da Count y,  299 Wi s.  2d 637,  ¶12 ( i nt er nal  quot at i ons and 

br acket s omi t t ed) .   " Whi l e t he l egi s l at i ve obj ect i ve of  t he 

Chi l dr en' s Code i s t o pr omot e t he best  i nt er est s of  t he chi l d, 13 

t he par ent ' s r i ght s ar e a cour t ' s  cent r al  f ocus dur i ng t he 

gr ounds phase .  .  .  . "   I d.   I f  t he pet i t i oner  meet s t hi s 

evi dent i ar y bur den,  t he cour t  " shal l  f i nd t he par ent  unf i t "  and 

advance t o t he second st ep of  t he t er mi nat i on pr ocedur e.   Wi s.  

St at .  § 48. 424( 4) .  

¶53 Dur i ng t he second st ep of  t he t er mi nat i on pr ocedur e,  

t he di sposi t i onal  phase,  " t he cour t  det er mi nes whet her  t he best  

i nt er est s of  t he chi l d ar e ser ved by t he t er mi nat i on of  t he 

par ent ' s r i ght s. "   Onei da Count y,  299 Wi s.  2d 637,  ¶13 ( c i t i ng 

Evel yn C. R. ,  246 Wi s.  2d 1,  ¶23;  St even V.  v.  Kel l ey H. ,  2004 WI  

47,  ¶27,  271 Wi s.  2d 1,  678 N. W. 2d 856) ;  Wi s.  St at .  § 48. 426( 2) .   

I f  af t er  t he di sposi t i onal  phase t he cour t  f i nds t hat  t he 

evi dence war r ant s t he t er mi nat i on of  par ent al  r i ght s,  " [ t ] he 

cour t  may ent er  an or der  t er mi nat i ng t he par ent al  r i ght s of  one 

or  bot h par ent s. "   Wi s.  St at .  § 48. 427( 3) .  

¶54 I n t hi s case,  t he par ent s al l ege t hat  t he c i r cui t  

cour t  er r ed dur i ng t he f act - f i ndi ng phase i n af f i r mi ng t he 

j ur y ' s ver di ct s and f i ndi ng t he par ent s unf i t .   They asser t  t hi s 

was er r or  because t he Depar t ment  f ai l ed t o meet  i t s bur den of  

demonst r at i ng by c l ear  and convi nci ng evi dence t hat  t he 

                                                 
13 Wi sconsi n St at .  § 48. 01( 1)  st at es i n r el evant  par t :   " I n 

const r ui ng t hi s chapt er ,  t he best  i nt er est s of  t he chi l d or  
unbor n chi l d shal l  al ways be of  par amount  consi der at i on. "  
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Depar t ment  " ma[ d] e a r easonabl e ef f or t  t o pr ov i de t he ser vi ces 

or der ed by t he cour t "  because t her e wer e no " ser vi ces or der ed by 

t he cour t "  i n t he di sposi t i onal  or der s.   We di sagr ee.  

¶55 Wi sconsi n St at .  § 48. 415( 2)  set s f or t h t he r equi s i t e 

showi ng f or  a t er mi nat i on of  par ent al  r i ght s on t he gr ounds t hat  

a chi l d i s deemed i n need of  pr ot ect i on or  ser vi ces.   The f our  

speci al  ver di ct  quest i ons pr esent ed t o t he j ur y t r ack t he 

r equi s i t e showi ng of  § 48. 415( 2) .  

¶56 Wi sconsi n St at .  § 48. 415( 2) ( a) 2. b.  r equi r es a showi ng 

" [ t ] hat  t he agency r esponsi bl e f or  t he car e of  t he chi l d and t he 

f ami l y .  .  .  has made a r easonabl e ef f or t  t o pr ovi de t he 

ser vi ces or der ed by t he cour t . "   Si mi l ar l y,  speci al  ver di ct  

Quest i on 2 asked t he j ur y whet her  t he Depar t ment  " ma[ d] e a 

r easonabl e ef f or t  t o pr ovi de t he ser vi ces or der ed by t he cour t ?"   

Pur suant  t o § 48. 415( 2) ( a) 2. a. ,  t he cour t  f ur t her  i nst r uct ed t he 

j ur y t hat :  

" [ r ] easonabl e ef f or t "  means an ear nest  and 
consci ent i ous ef f or t  t o t ake good f ai t h st eps t o 
pr ovi de t hose ser vi ces,  t aki ng i nt o consi der at i on t he 
char act er i st i cs of  t he par ent  or  chi l d,  t he l evel  of  
cooper at i on of  t he par ent ,  and ot her  r el evant  
c i r cumst ances of  t he case.   You may f i nd t he agency' s 
ef f or t  was r easonabl e even t hough t her e wer e mi nor  or  
i nsi gni f i cant  devi at i ons f r om t he cour t ' s  or der .  

¶57 The par ent s base t hei r  ar gument  t hat  t he Depar t ment  

f ai l ed t o meet  i t s bur den of  pr oof  sol el y on t he assumpt i on t hat  
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t he di sposi t i onal  or der s f ai l ed t o or der  any ser vi ces. 14  

However ,  i n t hi s deci s i on,  we pr evi ousl y concl uded t hat  t he 

di sposi t i onal  or der s di d i n f act  cont ai n cour t  or der ed ser vi ces.   

See supr a Par t  I I . B.    

¶58 We cont i nue our  di scussi on t o demonst r at e t hat  t he 

r ecor d i s r epl et e wi t h cr edi bl e evi dence pr esent ed at  t r i al  t hat  

suppor t s t he j ur y ' s f i ndi ng t hat  t he Depar t ment  " ma[ d] e a 

r easonabl e ef f or t  t o pr ovi de t he ser vi ces or der ed by t he cour t . "  

¶59 The Depar t ment  was t o pr ovi de t he par ent s wi t h an 

al cohol  and ot her  dr ug assessment  and t r eat ment .   The 

Depar t ment ' s Di v i s i on of  Out pat i ent  Ser vi ces per f or med an 

al cohol  and dr ug assessment  f or  Tanya.   The Depar t ment  di d not  

di r ect l y admi ni st er  Wi l l i am' s assessment ;  i nst ead,  because he 

                                                 
14 The par ent s do not  ar gue t hat  t he Depar t ment  pr ovi ded 

i nsuf f i c i ent  ser vi ces t o Tanya and Wi l l i am.   Qui t e t he opposi t e,  
t he par ent s concede t hat  t he Depar t ment  pr ovi ded t hem wi t h 
ext ensi ve ser vi ces dur i ng t he f our  year s t hi s act i on pr oceeded.   
The f ol l owi ng exchange f r om or al  ar gument  i l l ust r at es t hi s 
poi nt .  

[ Cour t ] :   I s t her e any i nsuf f i c i ency i n t er ms of  t he 
evi dence [ or ]  t he r ecor d t hat  ser vi ces wer e pr ovi ded 
t o t he par ent s?   

[ Counsel  f or  Tanya] :   No.   I  am not  ar gui ng t hat  t he 
par ent s di d not  r ecei ve s i gni f i cant  ser vi ces f r om t he 
Human Ser vi ces Depar t ment .   I  am not  maki ng t hat  
ar gument .  

[ Cour t ] :   I s  t her e some par t i cul ar  ser vi ce t hat  [ t he 
par ent s]  shoul d have r ecei ved t hat  t hey di dn' t  
r ecei ve? 

[ Counsel ] :   No.  
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was i ncar cer at ed,  t he Depar t ment  of  Cor r ect i ons per f or med 

Wi l l i am' s assessment .  

¶60 I n Febr uar y 2004,  Ral ph Radey,  a cer t i f i ed al cohol  and 

dr ug counsel or  empl oyed by t he Depar t ment ' s Di v i s i on of  

Out pat i ent  Ser vi ces,  agr eed t o pr ovi de Tanya wi t h r el apse 

pr event i on t her apy.   She at t ended ei ght  sessi ons and t hen 

dr opped out  of  t r eat ment .   Mr .  Radey t hen ar r anged a mor ni ng 

gr oup t hat  sui t ed her  wor k schedul e.   Tanya at t ended t wo 

sessi ons and agai n dr opped out  of  t r eat ment .   Mr .  Radey sent  

Tanya numer ous l et t er s encour agi ng her  t o r ei nvol ve her sel f  i n 

t r eat ment .   Tanya never  r esponded.    

¶61 As i t  di d wi t h Tanya,  t he Depar t ment  of f er ed Wi l l i am 

al cohol  and dr ug t r eat ment  ser vi ces t hr ough i t s Di v i s i on of  

Out pat i ent  Ser vi ces.   Wi l l i am decl i ned t hose ser vi ces.  

¶62 I n Mar ch 2006,  Tanya cont act ed Mr .  Radey agai n t o 

enr ol l  i n r el apse pr event i on t her apy and a pr obl em- sol v i ng 

gr oup.   Mr .  Radey t est i f i ed t hat  Tanya at t ended t hr ee or  f our  

sessi ons and t hen dr opped out  of  t r eat ment .    

¶63 The Depar t ment  r ef er r ed bot h Wi l l i am and Tanya t o 

Al cohol i cs Anonymous and Nar cot i cs Anonymous t r eat ment  gr oups,  

whi ch t hey bot h spor adi cal l y at t ended.   The Depar t ment  r ef er r ed 

Tanya f or  out pat i ent  t r eat ment  at  Li ber t as of  Sheboygan and 

Aur or a Sheboygan Memor i al  Medi cal  Cent er .   At  bot h t r eat ment  

cent er s,  Tanya met  wi t h a counsel or  f or  her  i ni t i al  appoi nt ment  

and t hen f ai l ed t o show up f or  any subsequent l y schedul ed 

appoi nt ment s.  
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¶64 Bot h Wi l l i am and Tanya r ecei ved ext ensi ve al cohol  and 

dr ug t r eat ment  f r om t he Depar t ment  of  Cor r ect i ons whi l e t hey 

wer e i ncar cer at ed. 15  Wi l l i am and Tanya wer e gener al l y 

uncooper at i ve wi t h r egar d t o t hei r  al cohol  and dr ug t r eat ment .   

At  t r i al ,  t hey bot h wer e of  t he opi ni on t hat  t r eat ment  was a 

wast e of  t i me.   Wi l l i am descr i bed one of  hi s t r eat ment  pr ogr ams 

as " a j oke, "  and st at ed t hat  t r eat ment  woul d not  af f ect  hi s 

" ul t i mat e choi ce [ of ]  whet her  or  not  [ he]  wi l l  use dr ugs. "   Ms.  

Mi t t l est aedt  t est i f i ed t hat  " Tanya made i t  c l ear  t o me t hat  

t r eat ment  does not hi ng,  she onl y goes because I  make her  go.   

She st at e[ d]  t hat  .  .  .  she i s goi ng t o use i f  she want s t o 

use. "  

¶65 The Depar t ment  was or der ed t o pr ovi de Tanya wi t h a 

psychosoci al  eval uat i on.   The Depar t ment ' s Di v i s i on of  

Out pat i ent  Ser vi ces compl et ed t he psychosoci al  eval uat i on16 and 

cl i ni cal  summar y.  

¶66 The Depar t ment  was or der ed t o pr ovi de t he par ent s 

i ndi v i dual  or  f ami l y counsel i ng ser vi ces.   The Depar t ment  

                                                 
15 At  t r i al ,  Wi l l i am descr i bed 16 t r eat ment  pr ogr ams i n 

whi ch he has par t i c i pat ed.   Most  of  t he t r eat ment  pr ogr ams wer e 
admi ni st er ed t hr ough t he Depar t ment  of  Cor r ect i ons i n pr i son or  
as al t er nat i ves t o r evocat i on.  

16 The eval uat i on assessed al l  t he ar eas of  Tanya' s l i f e and 
i dent i f i ed any ot her  ar eas of  di f f i cul t y not  r el at ed t o al cohol  
or  dr ugs so t hat  t he Depar t ment  coul d assi st  i n pr ovi di ng 
t r eat ment  f or  t hose pr obl ems as wel l .   The eval uat i on i dent i f i es 
such ar eas of  di f f i cul t y by consi der i ng a per son' s chi l dhood,  
l egal  hi st or y,  f ami l i al  hi st or y,  educat i on,  wor k exper i ence and 
usi ng hi st or y.   Tanya' s assessment  di agnosi s i ndi cat ed she had 
pol ysubst ance dependency i n r emi ssi on.  



Nos.  2008AP3065–2008AP3067 
& 2009AP136–2009AP138 

 

31 
 

ar r anged f or  Tanya and Wi l l i am t o see a counsel or  f or  coupl es'  

counsel i ng sessi ons.   They at t ended counsel i ng sessi ons f or  a 

coupl e of  mont hs and t hen st opped at t endi ng.   Tanya and Wi l l i am 

di d not  compl et e t he counsel i ng pr ogr am.   Fur t her ,  t he 

Depar t ment  per f or med a compl et e f ami l y assessment  f or  Tanya,  

Wi l l i am and t hei r  chi l dr en,  whi ch consi st ed of  gat her i ng 

i nf or mat i on t o det er mi ne t r eat ment  goal s f or  t he f ami l y.  

¶67 The Depar t ment  was or der ed t o assi st  t he par ent s i n 

l ear ni ng t o car e f or  and cont r ol  t hei r  chi l dr en and i n 

under st andi ng t hei r  chi l dr en' s needs.   I n i t s at t empt  t o do so,  

t he Depar t ment  r ef er r ed Tanya and Wi l l i am t o a par ent i ng pr ogr am 

of f er ed by t he Chi l dr en' s Ser vi ce Soci et y and i nst r uct ed t hem on 

how t o enr ol l .   Nei t her  Tanya nor  Wi l l i am compl et ed t he 

par ent i ng pr ogr am.   The Depar t ment  pr ovi ded El i j ah wi t h 

counsel i ng ser vi ces f r om a psychol ogi st  and psychi at r i st  f or  hi s  

behavi or al  i ssues.   The Depar t ment  encour aged Tanya t o 

par t i c i pat e i n El i j ah' s counsel i ng sessi ons so she coul d bet t er  

under st and El i j ah' s needs.   Tanya decl i ned t o par t i c i pat e.   At  

count l ess meet i ngs,  Ms.  Mi t t el st aedt  di scussed wi t h Wi l l i am and 

Tanya how t o bet t er  par ent  t hei r  chi l dr en.  

¶68 The Depar t ment  was or der ed t o assi st  t he par ent s i n 

pr ovi di ng t hei r  chi l dr en " a saf e,  sui t abl e,  and st abl e home. "   

I n t hi s r egar d,  t he Depar t ment  pet i t i oned t he cour t  t o change 

t he chi l dr en' s pl acement  t o Conni e' s home when,  due t o Wi l l i am 

and Tanya' s dr ug use and ext ended i ncar cer at i on,  i t  became cl ear  

t hat  t hey coul d not  pr ovi de a saf e home f or  t he chi l dr en.   The 
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Depar t ment  assi st ed Conni e by pr ovi di ng par ent i ng ment or s t hat  

woul d come t o her  house dur i ng t he week and hel p wi t h t he 

chi l dr en;  hel pi ng her  enr ol l  i n a par ent i ng c l ass;  and hel pi ng 

her  obt ai n daycar e and weekend r espi t e car e f or  t he chi l dr en.   

The Depar t ment  al so hel ped Conni e obt ai n f i nanci al  assi st ance 

whi l e she car ed f or  t he chi l dr en.   Conni e r ecei ved a mont hl y 

subsi dy f r om Ki nshi p,  a pr ogr am admi ni st er ed by t he Depar t ment ,  

whi ch i s avai l abl e f or  gr andpar ent s who have gr andchi l dr en 

pl aced wi t h t hem.    

¶69 I n at t empt s t o pr ovi de El i j ah wi t h a st abl e home,  

sever al  t i mes t he Depar t ment  f or mal l y changed El i j ah' s 

pl acement .   On Jul y 22,  2005,  El i j ah l ef t  Conni e' s home,  and t he 

Depar t ment  pl aced hi m wi t h hi s  mat er nal  aunt ,  Chr i st i e.   The 

Depar t ment  assi s t ed Chr i st i e i n obt ai ni ng l ow- i ncome housi ng f or  

her  and El i j ah and f i nanci al  assi st ance.   Because Chr i st i e was 

suf f er i ng f r om sel f - mut i l at i on,  t he Depar t ment  t r ansf er r ed 

El i j ah t o a t empor ar y r ecei v i ng home so t he Depar t ment  coul d 

assess wher e he shoul d be pl aced next .   Then,  on Mar ch 24,  2006,  

El i j ah r et ur ned t o Conni e' s home.   El i j ah cont i nued t o exhi bi t  

behavi or al  pr obl ems whi l e at  Conni e' s;  t her ef or e,  on 

December  14,  2007,  t he Depar t ment  pr ovi ded El i j ah wi t h f ost er  

car e ser vi ces.  

¶70 The Depar t ment  was or der ed t o assi st  t he par ent s i n 

est abl i shi ng and mai nt ai ni ng an appr opr i at e r esi dence f or  t hei r  

chi l dr en.   Sever al  t i mes Ms.  Mi t t el st aedt  of f er ed t o hel p Tanya 

move i nt o t he Br i dgeway House,  a shel t er  f or  homel ess women and 
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t hei r  chi l dr en,  whi ch assi st s mot her s i n get t i ng back on t hei r  

f eet  and i n par ent i ng t hei r  chi l dr en.   Tanya was " ver y negat i ve"  

about  t he Br i dgeway House and r ef used t o move t her e.   I n 

Febr uar y 2006,  when Tanya was r el eased f r om pr i son,  t he 

Depar t ment  hel ped Tanya obt ai n af f or dabl e housi ng and hel ped her  

f ur ni sh her  apar t ment  wi t h beds f or  t he chi l dr en,  a k i t chen 

t abl e and a couch.   The Depar t ment  encour aged Wi l l i am t o obt ai n 

hi s own apar t ment ,  but  he mai nt ai ned a t r ans i ent  l i f est y l e 

l i v i ng t empor ar i l y  wi t h f r i ends,  Tanya and Conni e.  

¶71 The Depar t ment  was or der ed t o assi st  t he par ent s i n 

obt ai ni ng appr opr i at e chi l d car e i n t hei r  absence.   As st at ed,  

t he Depar t ment  pet i t i oned t o change t he chi l dr en' s pl acement  t o 

Conni e' s home when Wi l l i am and Tanya wer e bot h i ncar cer at ed.  

¶72 The Depar t ment  was or der ed t o assi st  Wi l l i am and Tanya 

i n obt ai ni ng and mai nt ai ni ng f ul l - t i me empl oyment  f or  a mi ni mum 

of  s i x mont hs.   Wi l l i am r ef used t he Depar t ment ' s of f er  t o hel p 

hi m obt ai n empl oyment  f r om a f ul l - t i me empl oyment  agency.   

Wi l l i am expl ai ned t hat  he pr ef er r ed t he qui ck money he obt ai ned 

t hr ough t he agenci es t hat  pr ovi ded t empor ar y empl oyment .   

Wi l l i am' s t empor ar y j obs never  l ast ed mor e t han f our  or  f i ve 

mont hs.   Addi t i onal l y,  t he Depar t ment  encour aged Tanya t o obt ai n 

f ul l - t i me empl oyment ,  whi ch she of t en di d.   However ,  her  

f r equent  i ncar cer at i on,  bot h of  her  subsequent  pr egnanci es and 

dr ug use pr event ed her  f r om mai nt ai ni ng f ul l - t i me empl oyment .  

¶73 Fi nal l y,  t he Depar t ment  was or der ed t o pr ovi de t he 

par ent s a soci al  wor ker  who pr ovi ded t hem wi t h case management  
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ser vi ces.   The wor ker  was or der ed t o keep i n t ouch wi t h t he 

par ent s,  be avai l abl e t o t he par ent s and set  up appoi nt ment s t o 

meet  wi t h t he par ent s.   The Depar t ment  assi gned Mar t ha 

Mi t t el st aedt  as Wi l l i am and Tanya' s soci al  wor ker .   Ms.  

Mi t t el st aedt  schedul ed mont hl y home vi s i t s wi t h Wi l l i am and 

Tanya,  whi ch she i ncr eased t o weekl y v i s i t s i n May 2007.   She 

al so schedul ed addi t i onal  of f i ce v i s i t s and meet i ngs upon t hei r  

r equest .   Over  t he cour se of  t he ent i r e pr oceedi ng,  Ms.  

Mi t t el st aedt  schedul ed mor e t han 70 meet i ngs wi t h Wi l l i am and/ or  

Tanya,  i ncl udi ng vi s i t s at  t he pr i son or  j ai l .   Ms.  Mi t t el st aedt  

had appr oxi mat el y 85 phone conver sat i ons wi t h t he par ent s.   I n 

addi t i on t o her  cont act  wi t h Wi l l i am and Tanya,  Ms.  Mi t t el st aedt  

had mor e t han 400 phone conver sat i ons and appr oxi mat el y 130 

meet i ngs wi t h ot her  i ndi v i dual s i nvol ved i n t hi s case.   These 

meet i ngs and conver sat i ons wer e wi t h Conni e,  Chr i st i e,  t he 

chi l dr en and var i ous ser vi ce pr ovi der s,  i ncl udi ng counsel or s,  

t eacher s,  r el at i ves,  pr obat i on and par ol e of f i cer s and doct or s.  

¶74 A r el evant  consi der at i on i n det er mi ni ng " r easonabl e 

ef f or t "  t o pr ovi de ser vi ces i s t he par ent s '  " l evel  of  

cooper at i on. "   Wi s.  St at .  § 48. 415( 2) ( a) 2. a.   Wi l l i am and Tanya 

f r equent l y r ej ect ed ser vi ces of f er ed by t he Depar t ment  and wer e 

especi al l y uncooper at i ve wi t h r espect  t o t hei r  dr ug and al cohol  

t r eat ment .   Thi s  i s evi denced by t he f act  t hat  Wi l l i am and Tanya 

used dr ugs t hr oughout  t hese pr oceedi ngs.   The f ol l owi ng ar e 

speci f i c  exampl es of  Wi l l i am and Tanya' s dr ug use.  
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¶75 On Jul y 19,  2004,  Wi l l i am hi t  a par k bench,  dr i v i ng 

whi l e i nt oxi cat ed.   Wi l l i am was ar r est ed f or  oper at i ng a vehi c l e 

whi l e i nt oxi cat ed.    

¶76 On Sept ember  10,  2004,  Tanya over dosed on her oi n.   

Wi l l i am,  El i j ah,  Emi l y and I r i e wer e pr esent  dur i ng her  

over dose.   The pol i ce l at er  di scover ed t hat  Wi l l i am had 

conceal ed i n hi s pant s t he evi dence of  Tanya' s dr ug use.   Tanya 

and Wi l l i am wer e bot h convi ct ed of  f el ony possessi on of  

nar cot i cs.   Tanya was sent enced t o 14 mont hs i n pr i son and 11 

mont hs of  ext ended super vi s i on.   Wi l l i am,  who was on pr obat i on 

f or  bur gl ar y,  was sent enced t o f i ve year s i n pr i son.   Wi l l i am 

was r el eased on par ol e on Jul y 11,  2006.   I n Apr i l  2006,  bef or e 

Wi l l i am was r el eased,  Tanya' s pr obat i on was r evoked af t er  she 

t est ed posi t i ve f or  i l l egal  dr ugs.   Tanya r emai ned i n j ai l  unt i l  

August  16,  2006,  when she was t r ansf er r ed t o Taycheedah 

Cor r ect i onal  I nst i t ut e f or  dr ug and al cohol  t r eat ment .  

¶77 On Mar ch 27,  2006,  Tanya t est ed posi t i ve f or  cocai ne.   

As a r esul t ,  Tanya was ar r est ed by her  pr obat i on agent  on 

Apr i l  7,  2006,  and r emai ned i n j ai l  unt i l  August  2006.   On 

Apr i l  23,  2007,  Wi l l i am submi t t ed someone el se' s ur i ne t o hi s 

soci al  wor ker  f or  a dr ug t est .   Wi l l i am f l ed,  and a war r ant  was 

i ssued f or  hi s ar r est .  

¶78 On May 10,  2007,  Tanya agai n over dosed on her oi n whi l e 

she was wi t h Wi l l i am and her  f i ve- mont h- ol d son,  Shannon. 17  

Tanya was pl aced i n j ai l  on a pr obat i on hol d af t er  t hi s i nci dent  
                                                 

17 Tanya' s son,  Shannon,  i s not  a par t y t o t hi s pr oceedi ng,  
and Wi l l i am i s not  Shannon' s f at her .  
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and r emai ned t her e unt i l  May 23,  2007.   Wi l l i am was al so 

ar r est ed on an out st andi ng ar r est  war r ant .  

¶79 On August  25,  2007,  Wi l l i am was i nt oxi cat ed and got  

i nt o a f i ght  wi t h Tanya' s t hen boyf r i end.   Wi l l i am was convi ct ed 

of  di sor der l y conduct  and was sent enced t o s i x mont hs i n j ai l .   

As an al t er nat i ve t o r evocat i on,  he spent  t hr ee mont hs i n an 

al cohol  and dr ug hal f way house i n Waukesha,  Wi sconsi n.  

¶80 Tanya' s soci al  wor ker  t est i f i ed t hat  she " di sappear ed"  

f r om t he begi nni ng of  November  2007 t o December  19,  2007,  when 

she was ar r est ed and j ai l ed on a pr obat i on hol d.   At  t he t i me of  

t r i al ,  Tanya was st i l l  i ncar cer at ed.  

¶81 Det er mi ni ng r easonabl e ef f or t  al so t akes i nt o account  

" ot her  r el evant  c i r cumst ances of  t he case. "   Wi s.  St at .  

§ 48. 415( 2) ( a) 2. a.   One such r el evant  c i r cumst ance was Wi l l i am 

and Tanya' s unavai l abi l i t y  due t o f r equent  i ncar cer at i on.   Ms.  

Mi t t el st aedt  conf i r med t hat  t he Depar t ment  consi der ed t hi s i n 

st at i ng t hat  " ser vi ces wer e cont i ngent  upon i f  [ Wi l l i am and 

Tanya]  wer e i ncar cer at ed and i f  t hey wer en' t  avai l abl e f or  

ser vi ces because of  t hei r  i ncar cer at i on. "   The f or egoi ng 

i nci dent s of  Wi l l i am and Tanya' s dr ug abuse al so demonst r at e how 

f r equent l y t hey wer e i ncar cer at ed.  

¶82 Based upon t he f or egoi ng,  we concl ude t hat  t her e i s 

suf f i c i ent  cr edi bl e evi dence t o suppor t  t he j ur y ' s ver di ct  t hat  

t he Depar t ment  pr oved by c l ear  and convi nci ng evi dence t hat  i t  

" ma[ d] e a r easonabl e ef f or t  t o pr ovi de t he ser vi ces or der ed by 

t he cour t . "  
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I I I .   CONCLUSI ON 

¶83 We decl i ne t o deci de whet her  t he 2003–04 or  t he 2007–

08 ver si on of  Wi s.  St at .  § 48. 355( 2) ( b) 1.  gover ns t hi s case 

because we concl ude t hat  under  ei t her  ver si on of  t he st at ut e t he 

di sposi t i onal  or der s ar e suf f i c i ent .   The speci f i c  ser vi ces ar e 

f ound i n t he or der s '  di r ect i on t o t he Depar t ment  t o pr ovi de 

super vi s i on,  ser vi ces and case management  t o t he chi l dr en and 

f ami l y coupl ed wi t h t he or der s '  det ai l ed condi t i ons t hat  Tanya 

and Wi l l i am must  meet  f or  t he chi l dr en' s r et ur n t o t hem.   Those 

det ai l ed condi t i ons i mpl i c i t l y  r equi r ed t he Depar t ment  t o 

pr ovi de ser vi ces necessar y t o assi st  t he par ent s  i n meet i ng t he 

cour t  or der ed condi t i ons f or  t he r et ur n of  t hei r  chi l dr en.   We 

f ur t her  concl ude t hat  t he Depar t ment  pr oved by c l ear  and 

convi nci ng evi dence t hat  i t  " ma[ d] e a r easonabl e ef f or t  t o 

pr ovi de t he ser vi ces or der ed by t he cour t . "  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.  
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¶84 SHI RLEY S.  ABRAHAMSON,  C. J.    (concurring).  I  woul d 

af f i r m t he or der s of  t he c i r cui t  cour t  denyi ng t he par ent s '  

mot i ons t o di smi ss t he t er mi nat i on of  par ent al  r i ght s pet i t i ons.    

¶85 I  do not  j oi n t he maj or i t y opi ni on because,  i n my 

opi ni on,  t he maj or i t y opi ni on r ewr i t es Wi s.  St at .  

§ 48. 355( 2) ( b) ,  whi ch set s f or t h mandat or y r equi r ement s f or  

di sposi t i onal  or der s. 1   

¶86 I  begi n by st at i ng t he pr ocedur al  post ur e of  t he case.   

¶87 The par ent s cont end t hat  t he j ur y ver di ct  must  be 

r ever sed because t he di sposi t i onal  or der s f ai l ed t o st at e 

speci f i cal l y,  i n accor dance wi t h Wi s.  St at .  § 48. 355( 2) ( b) 1. ,  

t he ser vi ces t he Depar t ment  woul d pr ovi de t hem.   The par ent s 

ar gue t hat  t he Depar t ment  di d not  meet  i t s st at ut or y bur den at  

t r i al  of  pr ovi ng by c l ear  and convi nci ng evi dence t hat  t he 

par ent s f ai l ed t o meet  t he cour t - or der ed condi t i ons f or  t he 

chi l dr en' s r et ur n.   The par ent s expl ai n t hat  t he Depar t ment  

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.   

As t he maj or i t y  expl ai ns,  t he l anguage of  t he 2003- 04 
st at ut e i s l ess exact i ng,  and t her ef or e " i t  i s  not  necessar y f or  
us t o det er mi ne whi ch ver si on of  t he st at ut e cont r ol s her e. "   
Maj or i t y op. ,  ¶32.  
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cannot  meet  t hi s  bur den when t he ci r cui t  cour t  di d not  or der  t he 

Depar t ment  t o pr ovi de speci f i c  ser vi ces t o t he par ent s. 2  

¶88 The maj or i t y opi ni on i s def ect i ve i n t he f ol l owi ng 

r espect s:  

¶89 Fi r st ,  t he maj or i t y opi ni on unnecessar i l y  wr i t es i n 

br oad st r okes,  and mi st aken ones at  t hat .   The maj or i t y r i sks 

consequences——some appar ent ,  some no doubt  unf or eseen——f or  al l  

f ut ur e t er mi nat i on of  par ent al  r i ght s cases.  

¶90 Thi s case shoul d be deci ded,  i n accor dance wi t h sound 

appel l at e pr act i ce,  on t he nar r owest  gr ounds. 3  I n doi ng so,  I  

concl ude,  as di d t he c i r cui t  cour t ,  t hat  t he par ent s f or f ei t ed 

t hei r  obj ect i on t o t he c i r cui t  cour t ' s  def i c i ent  Mar ch 30,  2004,  

di sposi t i onal  or der s.   I n cont r ast ,  t he maj or i t y  opi ni on chooses 

t o " assume wi t hout  deci di ng"  t hat  t he par ent s di d not  f or f ei t  

t hei r  obj ect i on t o t he suf f i c i ency of  t he di sposi t i onal  or der .  

Maj or i t y op. ,  ¶29.   The maj or i t y i nexpl i cabl y bypasses t hi s 

oppor t uni t y f or  j udi c i al  r est r ai nt .  

                                                 
2 Wi sconsi n St at .  § 48. 415( 2)  al l ows f or  t er mi nat i on of  

par ent al  r i ght s i f  gr ounds ar e pr oved,  t hat  i s ,  i f  i t  can be 
pr oven,  among ot her  f act or s,  " t hat  t he agency r esponsi bl e f or  
t he car e of  t he chi l d and f ami l y .  .  .  has made a r easonabl e 
ef f or t  t o pr ovi de t he ser vi ces or der ed by t he cour t . "   See al so 
Wi s.  St at .  § 48. 345 ( r equi r es t he cour t ,  i n di sposi t i ons of  a 
chi l d adj udged i n need of  pr ot ect i on or  ser vi ces,  t o or der  an 
agency t o pr ovi de speci f i ed ser vi ces) .  

The par ent s ar e not  asser t i ng t hat  t he Depar t ment  f ai l ed t o 
pr ovi de t hem ser vi ces.   Rat her ,  t hei r  compl ai nt  i s  onl y t hat  t he 
di sposi t i onal  or der  di d not  st at e t he speci f i c ser vi ces t o be 
pr ovi ded as r equi r ed by t he st at ut e.   

3 St at e v.  Cast i l l o,  213 Wi s.  2d 488,  492,  570 N. W. 2d 44 
( 1997) .  
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¶91 Second,  i n i nt er pr et i ng Wi s.  St at .  § 48. 355( 2) ( b) 1. ,  

t he maj or i t y f ai l s  t o heed t he pl ai n wor ds of  t he st at ut e.   

I nst ead,  t he maj or i t y opi ni on r ewr i t es t he st at ut e i n v i ol at i on 

of  t he doct r i ne of  separ at i on of  power s.  

¶92 Thi r d,  i n r ewr i t i ng Wi s.  St at .  § 48. 355( 2) ( b) 1.  t o 

r ender  t he di sposi t i onal  or der  i n t he pr esent  case compl i ant  

wi t h t he st at ut e,  t he maj or i t y may pr esent  const i t ut i onal  

pr obl ems i n t he f ut ur e.   Ter mi nat i on of  par ent al  r i ght s i s a 

sever e f or m of  st at e act i on and r equi r es hei ght ened l egal  

saf eguar ds. 4  The maj or i t y l essens t he l egi s l at i vel y pr escr i bed 

pr ot ect i ons af f or ded t he par ent s. 5 

¶93 Four t h,  t he cour t  i mposes unf unded mandat es on count y  

depar t ment s of  heal t h and human ser vi ces.    

I  

¶94 Thi s case shoul d be deci ded agai nst  t he par ent s on t he 

gr ound of  f or f ei t ur e.   For f ei t ur e i s t he f ai l ur e t o make t he 

                                                 
4 Evel yn C. R.  v.  Tyki l a S. ,  2001 WI  110,  ¶¶20- 21,  246 

Wi s.  2d 1,  629 N. W. 2d 768.   See al so Sant osky v.  Kr amer ,  455 
U. S.  745,  753 ( 1982)  ( " The f undament al  l i ber t y i nt er est  of  
nat ur al  par ent s i n t he car e,  cust ody,  and management  of  t hei r  
chi l d does not  evapor at e s i mpl y because t hey have not  been model  
par ent s or  have l ost  t empor ar y cust ody of  t hei r  chi l d t o t he 
St at e.   Even when bl ood r el at i onshi ps ar e st r ai ned,  par ent s 
r et ai n a v i t al  i nt er est  i n pr event i ng t he i r r et r i evabl e 
dest r uct i on of  t hei r  f ami l y l i f e. " )  

5 The maj or i t y ' s r ecogni t i on t hat  " t er mi nat i on pr oceedi ngs 
r equi r e hei ght ened l egal  saf eguar ds"  makes par t i cul ar l y 
i nexpl i cabl e i t s choi ce t o l ower  t he pr ocedur al  r equi r ement s 
under  § 48. 355( 2) ( b) 1.  and t hus t he st at e' s  obl i gat i ons i n 
maki ng a det ai l ed and speci f i c showi ng of  t he necessi t y of  
t er mi nat i ng par ent al  r i ght s.   Maj or i t y op. ,  ¶50.  
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t i mel y asser t i on of  a r i ght . 6  A pr i mar y pur pose of  t he 

f or f ei t ur e r ul e i s t o r equi r e t he par t i es t o gi ve not i ce of  t he 

i ssue t o t he c i r cui t  cour t  and al l ow t he ci r cui t  cour t  an 

oppor t uni t y t o addr ess i t . 7  The f or f ei t ur e r ul e guar ds agai nst  

el event h- hour  sur pr i ses. 8  Her e t he par ent s and t he Depar t ment  

wor ked under  t he t er ms of  t he di sposi t i onal  or der s f or  over  f our  

year s,  wi t hout  any par ent al  obj ect i on t o t he cont ent s of  t he 

or der s.  

¶95 The t er mi nat i on pr oceedi ngs at  i ssue i n t he i nst ant  

case wer e not  i ni t i at ed unt i l  near l y f our  year s af t er  t he 

c i r cui t  cour t  ent er ed t he di sposi t i onal  or der s on Mar ch 30,  

2004.   Maj or i t y op. ,  ¶9.   For  f our  year s,  t he par ent s knew t he 

cont ent  of  t he di sposi t i onal  or der s and wor ked under  t hem.   Yet ,  

as t he maj or i t y expl ai ns,  at  no poi nt  i n t hat  t i me di d t he 

par ent s chal l enge t he suf f i c i ency of  t he di sposi t i onal  or der .  

Maj or i t y op. ,  ¶39.   Absent  such a chal l enge,  t he cour t  was not  

gi ven t he oppor t uni t y t o r epai r  t he di sposi t i onal  or der s.  

¶96 Nor  di d t he par ent s r ai se t he suf f i c i ency of  t he 

di sposi t i onal  or der  at  t r i al .   I ndeed,  t he i ssue was not  r ai sed 

unt i l  t he l ast  day of  t he f i ve- day pr oceedi ng,  and t hen onl y by 

t he j ur y,  not  t he par ent s.     

                                                 
6 St at e v.  Ndi na,  2009 WI  21,  ¶29,  315 Wi s.  2d 653,  761 

N. W. 2d 612 ( quot i ng Uni t ed St at es v.  Ol ano,  507 U. S.  725,  733 
( 1993) ) .  

7 Ndi na,  315 Wi s.  2d 653,  ¶30.  

8 Ndi na,  315 Wi s.  2d 653,  ¶30.  
 



Nos.   2008AP3065- 2008AP3067 
& 2009AP136- 2009AP138. ssa 

 

5 
 

¶97 I n accor dance wi t h t he l aw,  t he j ur y was asked t o 

answer  t he f ol l owi ng quest i on:  Di d t he Depar t ment  " make a 

r easonabl e ef f or t  t o pr ovi de t he ser vi ces or der ed by t he cour t ?"   

Dur i ng del i ber at i ons,  t he j ur y  submi t t ed a quest i on aski ng:   

" Ar e [ s i c]  t he expl anat i on of  t he pr ovi s i ons l i s t ed as t he 

ser vi ces t hat  wer e or der ed by t he cour t  i n [ t hi s quest i on]  of  

ver di ct ?"   Maj or i t y op. ,  ¶11- 12. 9  Even t hen,  t he par ent s f ai l ed 

t o r egi st er  any compl ai nt .   Rat her ,  t hey consent ed t o t he 

cour t ' s  pr oposed r esponse wi t hout  obj ect i on.   Maj or i t y op. ,  ¶12.  

¶98 An addi t i onal  30 mi nut es passed and t he j ur y per si st ed 

by aski ng t wo addi t i onal  c l ar i f y i ng quest i ons r el at i ng t o t he 

ser vi ces t o be pr ovi ded:  " What  exact l y wer e t he ser vi ces or der ed 

by t he cour t ?  Ar e t he ser vi ces or der ed by t he cour t  cont ai ned 

i n t he condi t i ons of  r et ur n?"   I n r esponse t o t he j ur y ' s second 

quest i on,  t he c i r cui t  cour t  r esponded,  " No. "   Maj or i t y op. ,  

¶¶12- 15. 10 

¶99 Bef or e t he c i r cui t  cour t  sent  i t s r esponses t o t he 

j ur y,  t he mot her  moved t o di smi ss t he pet i t i ons on t he 

i nsuf f i c i ency of  t he di sposi t i onal  or der s.   The ci r cui t  cour t  

t ook t he mot i on under  advi sement .   Af t er  t he c i r cui t  cour t  

                                                 
9 The ci r cui t  cour t  answer ed as f ol l ows:   " The cour t - or der ed 

ser vi ces cont ai ned i n t he di sposi t i onal  or der s and r evi sed 
di sposi t i onal  or der s wer e t he condi t i ons t he par ent s wer e 
r equi r ed t o meet  f or  r et ur n of  t he chi l dr en. "   No one obj ect ed 
t o t hi s r esponse.  

10 I n cont r ast ,  t he maj or i t y concl udes t hat  t he ser vi ces 
or der ed by t he cour t  wer e cont ai ned i n t he condi t i ons of  r et ur n.  
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gr ant ed j udgment  agai nst  t he par ent s,  t he mot her  r enewed her  

mot i on,  whi ch was deni ed.     

¶100 I  concl ude on t he basi s of  t he f act s of  t he pr esent  

case t hat  t he par ent s f or f ei t ed t hei r  obj ect i on t o t he 

suf f i c i ency of  t he di sposi t i onal  or der s.   I  woul d t her ef or e 

af f i r m t he or der s of  t he c i r cui t  cour t  t er mi nat i ng par ent al  

r i ght s on t he gr ound of  f or f ei t ur e.    

I I  

¶101 The par ent s ar gue t hat  t he di sposi t i onal  or der s di d 

not  meet  t he st at ut or y st andar d set  f or t h i n Wi s.  St at .  

§ 48. 355( 2) ( b) 1. ,  whi ch pr ovi des t hat  t he c i r cui t  cour t  shal l  

i ssue a wr i t t en or der  t hat  shal l  cont ai n t he speci f i c  ser vi ces 

t o be pr ovi ded t o t he chi l d and f ami l y.   Wi sconsi n St at .  

§ 48. 355( 2) ( b)  pr ovi des i n r el evant  par t  as f ol l ows:   

48. 355( 2) ( b)  The cour t  or der  shal l  be i n wr i t i ng and 
shal l  cont ai n:   

1.  The speci f i c  ser vi ces t o be pr ovi ded t o t he chi l d 
and f ami l y,  t o t he chi l d expect ant  mot her  and f ami l y,  
or  t o t he adul t  expect ant  mot her  and,  i f  cust ody of  
t he chi l d i s t o be t r ansf er r ed t o ef f ect  t he t r eat ment  
pl an,  t he i dent i t y of  t he l egal  cust odi an ( emphasi s 
added) .   

¶102 The gener al  r ul e i s t hat  t he wor d " shal l "  i n a st at ut e 

i s pr esumed mandat or y unl ess a di f f er ent  i nt er pr et at i on i s 

needed t o car r y out  t he c l ear  i nt ent  of  t he l egi s l at ur e. 11  The 

maj or i t y does not  di sput e t hat  " shal l "  i s  mandat or y i n Wi s.  

St at .  § 48. 355( 2) ( b) 1.   The cour t  of  appeal s,  i n I n t he I nt er est  

                                                 
11 I n Mat t er  of  E. B. ,  111 Wi s.  2d 175,  185- 86,  330 

N. W. 2d 584 ( 1983) .  
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of  F. T. ,  150 Wi s.  2d 216,  225,  441 N. W. 2d 322 ( 1989) ,  car ef ul l y 

anal yzed t he use of  t he wor ds " shal l "  and " may"  i n var i ous 

pr ovi s i ons i n Wi s.  St at .  § 48. 355( 2) ( b)  and i nt er pr et ed t he wor d 

" shal l "  t o be mandat or y.   The cour t  of  appeal s '  deci s i on 

r ef l ect s est abl i shed Wi sconsi n l aw,  i s per suasi ve,  and shoul d 

not  be di scar ded. 12  

¶103 I nt er pr et i ng t he wor d " shal l "  as mandat or y,  I  concl ude 

t hat  t he di sposi t i onal  or der s di d not  meet  t he st at ut or y  

r equi r ement s under  Wi s.  St at .  § 48. 355( 2) ( b) 2.   I  at t ach a copy 

of  t he di sposi t i onal  or der  f or  t he r eader ' s ease of  f ol l owi ng my 

r easoni ng and t hat  of  t he maj or i t y.   The or der  i s a f or m 

pr escr i bed by t he Judi c i al  Conf er ence and i t s use i s mandat ed;  

t he f or m may be suppl ement ed.   See Wi s.  St at .  §§ 758. 18,  

971. 025;  SCR 70. 153.    

¶104 I t em 4 of  t he f or m ci r cui t  cour t  or der  i s ent i t l ed 

" Condi t i ons of  super vi s i on and/ or  r et ur n. "   The ci r cui t  cour t  

i nser t ed var i ous act s t he par ent s must  per f or m. 13   

                                                 
12 I n t he I nt er est  of  F. T. ,  150 Wi s.  2d 216,  225,  441 

N. W. 2d 322 ( 1989) .   F. T.  r el at ed t o j uveni l e pr oceedi ngs.   The 
st at ut e at  i ssue i n F. T.  i s  subst ant i al l y  s i mi l ar  t o t he pr esent  
Wi s.  St at .  § 48. 355.   At  t he t i me of  F. T. ,  t he st at ut e cover ed 
bot h CHI PS and j uveni l e pr oceedi ngs.   The r easoni ng of  F. T.  
r egar di ng t he mandat or y nat ur e of  t he wor d " shal l "  i n t he 
st at ut e i s st i l l  appl i cabl e t o t he pr esent  st at ut e cover i ng 
CHI PS cases.   

13 These condi t i ons ar e based on t he r ecommendat i ons set  
f or t h i n a Memo dat ed Mar ch 23,  2004,  t hat  t he Sheboygan 
Depar t ment  of  Heal t h and Human Ser vi ces pr ovi ded t o t he c i r cui t  
cour t .  
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¶105 I t em 6 of  t he f or m ci r cui t  cour t  or der  i s ent i t l ed 

" Ser vi ces t o be pr ovi ded t o chi l d and f ami l y. "   No ser vi ces ar e 

l i s t ed by t he c i r cui t  cour t .   Fur t her mor e,  t he box on t he f or m 

ci r cui t  cour t  or der  ent i t l ed " see cour t  r epor t "  i s  not  checked. 14 

¶106 I t em 7 of  t he f or m ci r cui t  cour t  or der  i s ent i t l ed 

" Agency/ per son r esponsi bl e f or  super vi s i on/ ser vi ces/ case 

management . "   The l et t er s " DHSS"  wer e i nser t ed by t he c i r cui t  

cour t .   Wi t h i t em 6 l ef t  bl ank,  i t em 7 does not  make cl ear ,  much 

l ess speci f i c ,  what  ser vi ces t he DHSS i s t o pr ovi de.   

¶107 The pl ai n t ext  of  t he st at ut e mandat es t hat  t he 

wr i t t en cour t  or der  shal l  cont ai n t he speci f i c  ser vi ces t o be 

pr ovi ded.   The maj or i t y expl i c i t l y  acknowl edges t he obvi ous,  

st at i ng,  " .  .  .  t her e was no at t ached cour t  r epor t  l i s t i ng t he 

ser vi ces t o be pr ovi ded t o t he chi l dr en and f ami l y. "   Maj or i t y 

op. ,  ¶7 ( emphasi s added) .   Thus t he maj or i t y concedes t hat  t he 

st at ut or y st andar d was not  met  i n t he pr esent  case.    

¶108 Never t hel ess,  t he maj or i t y sol di er s on t o somehow 

concl ude t hat  t he di sposi t i onal  or der s i n t he pr esent  case di d 

cont ai n " speci f i c  ser vi ces"  as r equi r ed by t he st at ut e.   The 

maj or i t y r easons as f ol l ows:   t he st at ut e does not  r equi r e t he 

or der  t o " separ at el y l i s t  each i ndi v i dual  ser vi ce t hat  t he 

Depar t ment  i s t o pr ovi de so l ong as t he Depar t ment  i s or der ed t o 

pr ovi de ' super vi s i on, '  ' ser vi ces'  and ' case management '  and t he 

                                                 
14 A cour t  r epor t  pr epar ed by t he Depar t ment  i n connect i on 

wi t h t he CHI PS pr oceedi ngs st at ed t hat  " [ t ] he f ami l y wi l l  
r ecei ve ser vi ces t hr ough Sheboygan Count y Depar t ment  of  Human 
Ser vi ces Chi l d Pr ot ect i on Ongoi ng Uni t . "    
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or der  al so pr ovi des det ai l ed condi t i ons t hat  t he par ent s must  

compl et e i n compl i ance wi t h t he di sposi t i onal  or der . "   Maj or i t y 

op. ,  ¶33.  

¶109 The maj or i t y r eaches t he absur d and i nher ent l y 

cont r adi ct or y concl usi on t hat  t he " speci f i c  ser vi ces"  st andar d 

i dent i f y i ng t he st at e' s obl i gat i ons f or  assi st ance was met  by 

t he " i mpl i c i t l y"  r equi r ed ser vi ces as el uci dat ed i n t he par ent ' s  

obl i gat i ons under  condi t i ons of  r et ur n. 15  See maj or i t y op. ,  

¶¶34- 38.   The maj or i t y t hus r ul es t hat  or der s t hat  cont ai n 

" i mpl i c i t l y  st at ed ser vi ces"  sat i sf y t he st at ut or y r equi r ement  

t hat  or der s " cont ai n t he speci f i c  ser vi ces t o be pr ovi ded. "    

¶110 The maj or i t y ' s ver y own r easoni ng demonst r at es t hat  

t he c i r cui t  cour t ' s  di sposi t i onal  or der  does not  cont ai n t he 

speci f i c  ser vi ces t o be pr ovi ded t o t he chi l d and f ami l y as 

r equi r ed by Wi s.  St at .  § 48. 355( 2) ( b) 1. 16 

¶111 I n cont r ast  t o t he maj or i t y opi ni on,  and cer t ai nl y 

mor e candi dl y,  t he same ci r cui t  cour t  j udge who pr epar ed t he 

di sposi t i onal  or der s i n Mar ch 2004 concl uded at  t he t er mi nat i on 

                                                 
15 I f  t he condi t i ons of  r et ur n ar e t he same as t he speci f i c  

ser vi ces t o be pr ovi ded,  as t he maj or i t y asser t s,  i t  i s  
super f l uous f or  t he f or m di sposi t i onal  or der  t o separ at e 
ser vi ces and condi t i ons.   The f or m,  as wel l  as t he st at ut e,  
under cut s t he maj or i t y ' s r easoni ng.  

16 The maj or i t y ' s f al l aci ous i nt er pr et at i on i s demonst r at ed 
by exami ni ng Wi s.  St at .  § 48. 355( 2) ( b) 7. ,  whi ch pr ovi des t hat  
t he wr i t t en cour t  or der  shal l  cont ai n " a st at ement  of  t he 
condi t i ons wi t h whi ch t he chi l d or  expect ant  mot her  i s r equi r ed 
t o compl y. "   By const r ui ng t he condi t i ons mandat ed by Wi s.  St at .  
§ 48. 355( 2) ( b) 7.  as t he speci f i c  ser vi ces r equi r ed by Wi s.  St at .  
§ 48. 355( 2) ( b) 1. ,  t he maj or i t y  mer ges t wo subsect i ons and t r eat s  
t hem as synonymous.  
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of  par ent al  r i ght s t r i al  t hat  hi s own or der s " di d not  di r ect  t he 

pr ovi s i on of  any ser vi ces. "   I  agr ee wi t h t he c i r cui t  cour t .  

¶112 By deci di ng t hat  t he condi t i ons f or  r et ur n sat i s f y t he 

" speci f i c  ser vi ces"  r equi r ement  under  Wi s.  St at .  

§ 48. 355( 2) ( b) 1. ,  t he maj or i t y  has cr eat ed a di f f er ent  st at ut or y 

pr ovi s i on t han t he l egi s l at ur e adopt ed.   The maj or i t y opi ni on 

vi ol at es " t he pr i nci pl e t hat  i t  i s  t he l egi s l at ur e t hat  chooses 

t he wor ds of  a s t at ut e. " 17  The maj or i t y t hus usur ps a power  not  

vest ed i n t hi s cour t  and of f ends t he f undament al  doct r i ne of  

separ at i on of  power s embodi ed i n t he Wi sconsi n Const i t ut i on. 18    

¶113 The di sposi t i onal  or der s i n t he pr esent  case do not  

compl y wi t h t he pl ai n meani ng of  Wi s.  St at .  § 48. 355( 2) ( b) 1. ,  

but  t he par ent s have f or f ei t ed t hei r  chal l enge t o t he 

di sposi t i onal  or der s.   

I I I  

¶114 As t he maj or i t y r ecogni zes,  t er mi nat i ons of  par ent al  

r i ght s i nvol ve " ' t he awesome aut hor i t y of  t he St at e t o dest r oy 

per manent l y al l  l egal  r ecogni t i on of  t he par ent al  

r el at i onshi p. ' " 19  The l egi s l at ur e t hus car ef ul l y mandat ed a 

pr ocedur e f or  t er mi nat i on of  par ent al  r i ght s,  i ncl udi ng numer ous 

mat t er s t o be i ncl uded i n a c i r cui t  cour t  di sposi t i onal  or der .  
                                                 

17 Bur bank Gr ease Ser vs. ,  LLC v.  Sokol owski ,  2006 WI  103,  
¶25,  294 Wi s.  2d 274,  717 N. W. 2d 781.    

18 " The separ at i on of  power s doct r i ne i s v i ol at ed when one 
br anch i nt er f er es wi t h t he const i t ut i onal l y guar ant eed excl usi ve 
zone of  aut hor i t y vest ed i n anot her  br anch. "   Mar t i nez v.  DI LHR,  
165 Wi s.  2d 687,  697,  478 N. W. 2d 582 ( 1992) .  

19 Maj or i t y op. ,  ¶49 ( quot i ng Evel yn C. R. ,  246 Wi s.  2d 1,  
¶20)  ( i nt er nal  c i t at i ons and quot at i ons omi t t ed) .  
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¶115 The l egi s l at ur e f ur t her  mandat es i n Wi s.  St at .  

§ 48. 355( 2) ( d)  t hat  t he c i r cui t  cour t  shal l  " pr ovi de a copy of  a 

di sposi t i onal  or der  r el at i ng t o a chi l d i n need of  pr ot ect i on or  

ser vi ces t o t he chi l d' s par ent  .  .  .  . "    

¶116 The pur pose of  det ai l i ng t he mat t er s t o be i ncl uded i n 

t he or der  and r equi r i ng a copy of  t he wr i t t en or der  t o be gi ven 

t o t he par ent s i s t o advi se t he par ent s ( and ot her s)  f ul l y  about  

t he condi t i ons t hey must  meet  and t he assi st ance t hey can expect  

f r om t he Depar t ment .   I f ,  however ,  par ent s must  ext r apol at e t he 

ser vi ces t hey ar e t o be pr ovi ded f r om var i ous par t s of  t he 

or der ,  t he not i ce i s i nef f ect ual .   Yet  not i ce i s an essent i al  

aspect  of  pr ocedur al  due pr ocess.   

¶117 St i l l ,  t he maj or i t y i gnor es t he st at ut es r equi r i ng t he 

c i r cui t  cour t  t o gi ve t he par ent s expl i c i t ,  c l ear  i nf or mat i on.   

I nst ead t he maj or i t y f r ust r at es t he st at ut or y di r ect i ves and t he 

l egi s l at ur e' s const i t ut i onal l y pr ot ect i ve i nt ent  by al l owi ng 

i mpl i c i t  r equi r ement s t o r un r ampant  i n i t s anal ysi s.  

¶118 Consi der at i ons of  c l ar i t y and adher ence t o basi c 

pr i nci pl es of  due pr ocess of  l aw l ead me t o concl ude t hat  t he 

maj or i t y ' s i nt er pr et at i on of  t he st at ut e and t he or der  i s 

i nconsi st ent  wi t h t he pur pose of  t he st at ut or y not i ce 

r equi r ement  and may pr esent  const i t ut i onal  due pr ocess i ssues i n 

t he f ut ur e.  

I V 

¶119 I n i t s r esul t - or i ent ed ef f or t  t o save t he 

di sposi t i onal  or der s her e,  t he maj or i t y seemi ngl y al l ows f ut ur e 

di sposi t i onal  or der s t o be i nt er pr et ed t o i mpose unf unded 
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mandat es on t he count y.   Thus t he Depar t ment  has won t he pr esent  

" bat t l e"  but  may have l ost  t he gr eat er  " war , "  t hat  i s ,  i t  may 

have l ost  i t s  ar gument  t hat  t he di sposi t i onal  or der  shoul d not  

be r ead t o mandat e t hat  count y heal t h and human ser vi ces 

depar t ment s " under wr i t e,  st r uct ur e,  st af f  and pr ovi de t he ent i r e 

panopl y of  ' ser vi ces'  cont empl at ed i n t hese CHI PS cases. "   The 

Depar t ment ' s br i ef  expl ai ns:  

I n t he cur r ent  s t at e of  nat i onal  and r egi onal  economi c 
r ecessi on and r esul t i ng dr aconi an cut s i n budget s f or  
soci al  ser vi ces,  i t  i s  hi ghl y unr eal i st i c t o pr esume 
t hat  count y Heal t h & Human Ser vi ces depar t ment s 
t hr oughout  t he st at e,  par t i cul ar l y t hose i n smal l er  
count i es wi t h smal l er  budget s,  woul d have t he 
r esour ces t o uni l at er al l y under wr i t e,  st r uct ur e,  st af f  
and pr ovi de t he ent i r e panopl y of  ' ser vi ces'  
cont empl at ed i n t hese CHI PS cases whi ch r ange f r om 
si mpl e par ent i ng c l asses t o psychosoci al  eval uat i ons 
and ongoi ng dr ug and al cohol  counsel i ng. 20   

                                                 
20 Pet i t i oner - Respondent - Pet i t i oner ' s Br i ef  at  11.   

I n i t s r epl y br i ef  t he Depar t ment  f ur t her  expl ai ns i t s 
posi t i on as f ol l ows:   

[ T] her e i s not  a st at ut or y dut y f or  t he Depar t ment  t o 
f or mal l y pr ovi de ser vi ces whi ch ar e of t en i n f act  
pr ovi ded by ot her  agenci es .  .  .  .  Common sense 
r ecogni zes t hat  i t  [ i s ]  a r ar e soci al  ser vi ces 
depar t ment  whi ch has t he r esour ces t o pr ovi de t he 
compl ex mul t i t ude of  c l asses,  counsel i ng r esour ces,  
and,  at  t i mes,  i npat i ent  t r eat ment  whi ch par ent s i n a 
CHI PS act i on may r equi r e t o br i ng t hei r  par ent i ng 
conduct  t o an accept abl e l evel .   That  has cer t ai nl y 
not  been t he case her e,  wher e a vast  maj or i t y of  t he 
ser vi ces gi ven t o t he par ent s wer e suppl i ed by 
agenci es——some gover nment al ,  some non- pr of i t ,  some 
f unded par t l y by count y f unds——ot her  t han t he 
Depar t ment .  

Pet i t i oner - Respondent - Pet i t i oner ' s Repl y Br i ef  at  6- 7.  
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¶120 Tr oubl i ngl y,  t he maj or i t y opi ni on appear s t o do j ust  

what  t he Depar t ment  has f ear ed.   For  exampl e,  i t em Number  7 of  

t he f or m di sposi t i onal  or der  i s ent i t l ed " Agency/ per son 

r esponsi bl e f or  super vi s i on/ ser vi ces/ case management . "   The 

maj or i t y opi ni on r eads t hese wor ds i n t he f or m as di r ect i ng t he 

Depar t ment  t o pr ovi de " super vi s i on, "  " ser vi ces, "  and " case 

management . "   The maj or i t y t hen t ur ns t o i t em 4 i n t he f or m 

di sposi t i onal  or der ,  whi ch st at es " t he condi t i ons of  super vi s i on 

and/ or  r et ur n. "   The condi t i ons t he c i r cui t  cour t  i mposed 

addr ess onl y t he par ent s '  obl i gat i ons t o meet  condi t i ons t o have 

t he chi l d r et ur ned.   Fr om i t em number s 7 and 4,  t he maj or i t y 

ext r apol at es t hat  t he c i r cui t  cour t  or der ed speci f i c  ser vi ces be 

pr ovi ded or  " ar r anged"  by t he Depar t ment .   

¶121 Thus,  one condi t i on f or  r et ur n i n t he c i r cui t  cour t  

or der  di sposi t i onal  or der  st at es t hat  " Tanya and Wi l l i am wi l l  go 

t o any par ent i ng or  nur t ur i ng pr ogr am set  up by t he wor ker  and 

at t end any communi t y- based pr ogr ams r ecommended by t hei r  

wor ker . "   The condi t i on f or  r et ur n i mposes onl y an obl i gat i on on 

t he par ent s t o at t end a pr ogr am i n t he event  t hat  one i s set  up 

or  r ecommended by t hei r  soc i al  wor ker .   Nowher e do t he 

di sposi t i onal  or der s expl i c i t l y  i mpose an obl i gat i on on t he 

Depar t ment  about  a pr ogr am.   Yet  t he maj or i t y asser t s t hat  

" [ i ] mpl i c i t  i n t hi s condi t i on i s an or der  t hat  t he Depar t ment  

ar r ange f or  a par ent i ng or  nur t ur i ng pr ogr am f or  t he par ent s t o 

at t end,  i . e. ,  a speci f i c  ser vi ce. "   Maj or i t y op. ,  ¶34 ( emphasi s  

added) .   Ot her  condi t i ons i mposed on t he par ent  ar e s i mi l ar l y 
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t r ansf or med by t he maj or i t y i nt o an or der  t hat  t he Depar t ment  

pr ovi de or  " ar r ange f or "  var i ous ser vi ces.   

¶122 Ther e i s no l i mi t  t o t he pot ent i al  ext r apol at i on of  

t he Depar t ment ' s  obl i gat i ons f r om t he condi t i ons of  r et ur n.   

Unl ess t he cour t  or der  expl i c i t l y  enumer at es t he " speci f i c  

ser vi ces t o be pr ovi ded t o t he chi l d and f ami l y, "  one can 

ext r apol at e f r om t he condi t i ons pl aced upon t he par ent s many 

ser vi ces t hat  t he Depar t ment  becomes obl i gat ed t o pr ovi de ei t her  

di r ect l y or  t hr ough ar r angement s wi t h ot her s.  

¶123 Thus t he maj or i t y appear s t o i mpose unf unded 

r esponsi bi l i t i es on t he Depar t ment ,  emanat i ng f r om t he 

condi t i ons f or  r et ur n i mposed on t he par ent s.   I  do not  t hi nk 

t hat  t he c i r cui t  cour t  or  t he l egi s l at ur e i nt ended t hi s r esul t .    

¶124 Fur t her ,  whi l e t he Depar t ment  i s obl i gat ed t o pr ovi de 

var i ous ser vi ces,  see maj or i t y  op. ,  ¶34,  t he maj or i t y of f er s 

onl y hazy gui del i nes as t o what  t he obl i gat i ons ar e,  how t hey 

may be adequat el y sat i sf i ed,  and who pays f or  t he ser vi ces.   The 

maj or i t y f ai l s  t o of f er  usef ul  gui dance t o t he c i r cui t  cour t s or  

depar t ment s about  how t hey must  now pr oceed.    

¶125 I n sum,  I  concl ude t hat  Wi s.  St at .  § 48. 355( 2) ( b) 1.  

mandat es t hat  a c i r cui t  cour t  di sposi t i onal  or der  must  ei t her  

cont ai n t he speci f i c  ser vi ces t he cour t  or der s or  expl i c i t l y  

st at e t hat  no ser vi ces ar e or der ed.   A c i r cui t  cour t  can or der  

t he speci f i c  ser vi ces st at ut or i l y  r equi r ed,  gi v i ng t he 

Depar t ment  di scr et i on i n how t o pr ovi de ser vi ces and t he 

oppor t uni t y t o change ser vi ces as c i r cumst ances r equi r e.    
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¶126 I n t he i nst ant  case,  al t hough t he di sposi t i onal  or der  

di d not  meet  t he st at ut or y r equi r ement ,  t he par ent s f or f ei t ed 

any chal l enge t o t he di sposi t i onal  or der  on t he gr ound t hat  t he 

di sposi t i onal  or der  di d not  cont ai n t he speci f i c  ser vi ces t o be 

pr ovi ded.    

¶127 For  t he r easons set  f or t h above,  I  concur .  

¶128 I  am aut hor i zed t o st at e t hat  Just i ce ANN WALSH 

BRADLEY j oi ns t hi s opi ni on.  
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