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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   

No.    2010AP1812 
( L. C.  No.  2010TR334)  

STATE OF WI SCONSI N       :  I N SUPREME COURT 

  
In the matter of the refusal of Dimitrius 
Anagnos: 
 
State of Wisconsin, 
 
          Plaintiff-Appellant-Petitioner, 
 
     v. 
 
Dimitrius Anagnos, 
 
          Defendant-Respondent. 
 
 
 

FILED 
 

JUN 26, 2012 
 

Di ane M.  Fr emgen 
Cl er k of  Supr eme Cour t  

 

  

 

REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed and 

cause remanded.   

 

¶1 ANN WALSH BRADLEY,  J.    The pet i t i oner ,  St at e of  

Wi sconsi n,  seeks r evi ew of  a publ i shed cour t  of  appeal s deci s i on 

t hat  af f i r med t he ci r cui t  cour t .   The or der  of  t he c i r cui t  cour t  

det er mi ned t hat  t he t r af f i c  st op of  Di mi t r i us Anagnos' s vehi c l e 

was unconst i t ut i onal  and t hat  hi s oper at i ng pr i v i l eges shoul d 

not  have been r evoked on account  of  hi s r ef usal  t o t ake a 
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chemi cal  t est  t o det er mi ne t he pr esence or  quant i t y of  al cohol  

i n hi s bl ood or  br eat h. 1     

¶2 I n t hi s case,  an of f i cer  conduct ed a t r af f i c  st op of  

Anagnos' s vehi c l e.   Once t he vehi c l e was st opped and t he of f i cer  

spoke wi t h Anagnos,  he det er mi ned t hat  Anagnos was i nt oxi cat ed 

and ar r est ed hi m f or  oper at i ng whi l e under  t he i nf l uence of  an 

i nt oxi cant  ( OWI ) .   I t  i s  undi sput ed t hat  af t er  t he of f i cer  

st opped t he vehi c l e and spoke wi t h Anagnos,  t he of f i cer  had 

pr obabl e cause t o bel i eve t hat  Anagnos was oper at i ng whi l e under  

t he i nf l uence of  an i nt oxi cant .   The par t i es '  ar gument s cent er  

on an ear l i er  poi nt  i n t i me,  t hat  i s ,  t he of f i cer ' s i ni t i al  

deci s i on t o conduct  t he t r af f i c  st op.    

¶3 The St at e ar gues t hat  t he c i r cui t  cour t  er r ed when i t  

r ef used t o r evoke Anagnos' s oper at i ng pr i v i l eges.   Ci t i ng Wi s.  

St at .  § 343. 305( 9) ( a) 5. a. ,  i t  cont ends t hat  dur i ng a r ef usal  

hear i ng,  a def endant  cannot  cont est  t he const i t ut i onal i t y of  t he 

of f i cer ' s i ni t i al  deci s i on t o conduct  a t r af f i c  st op.   Rat her ,  

i t  asser t s,  t he st at ut e l i mi t s  t he def endant  t o cont est i ng 

whet her  t her e was pr obabl e cause t o bel i eve t hat  he was 

oper at i ng under  t he i nf l uence of  an i nt oxi cant  based on al l  t he 

i nf or mat i on t he of f i cer  had gat her ed dur i ng a t r af f i c  st op and 

                                                 
1 See St at e v.  Anagnos,  2011 WI  App 118,  337 Wi s.  2d 57,  805 

N. W. 2d 722 ( af f i r mi ng an or der  of  t he c i r cui t  cour t  f or  Wal wor t h 
Count y,  Rober t  J.  Kennedy,  Judge) .  
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up unt i l  t he moment  of  t he ar r est . 2  I n t he al t er nat i ve,  t he 

St at e ar gues t hat  t he t r af f i c  st op i n t hi s case was 

const i t ut i onal  because i t  was based on pr obabl e cause or  

r easonabl e suspi c i on.  

¶4 We concl ude t hat  Wi s.  St at .  § 343. 305( 9) ( a) 5. a.  does not  

l i mi t  t he def endant  t o cont est i ng whet her  t he of f i cer  had 

pr obabl e cause t o bel i eve t he def endant  was oper at i ng whi l e 

under  t he i nf l uence of  an i nt oxi cant .   The l anguage of  t he 

st at ut e pr ovi des t hat  a def endant  may al so cont est  whet her  he 

was l awf ul l y pl aced under  ar r est .   As par t  of  t hi s i nqui r y,  t he 

c i r cui t  cour t  may ent er t ai n an ar gument  t hat  t he ar r est  was 

unl awf ul  because t he t r af f i c  st op t hat  pr eceded i t  was not  

j ust i f i ed by ei t her  pr obabl e cause or  r easonabl e suspi c i on.  

¶5 When we consi der  t he t ot al i t y of  t he f act s and 

ci r cumst ances i n t hi s case,  we concl ude t hat  t he ar r est i ng 

of f i cer  poi nt ed t o speci f i c  and ar t i cul abl e f act s,  whi ch t aken 

t oget her  wi t h r at i onal  i nf er ences f r om t hose f act s,  gi ve r i se t o 

t he r easonabl e suspi c i on necessar y f or  an i nvest i gat i ve st op.   

Because t he st op of  Anagnos' s vehi c l e was suppor t ed by 

r easonabl e suspi c i on,  t he c i r cui t  cour t  er r ed i n concl udi ng t hat  

t he st op was unconst i t ut i onal  and t hat  Anagnos was not  l awf ul l y  

                                                 
2 Her e,  Anagnos was ar r est ed f or  oper at i ng whi l e under  t he 

i nf l uence of  al cohol .   I f  t he def endant  was ar r est ed f or  
oper at i ng wi t h a det ect abl e amount  of  r est r i c t ed cont r ol l ed 
subst ance i n hi s  or  her  bl ood ( OCS)  or  f or  havi ng a pr ohi bi t ed 
al cohol  concent r at i on ( PAC) ,  Wi s.  St at .  § 343. 305( 9) ( a) 5. a.  
woul d per mi t  t he def endant  t o chal l enge whet her  t he of f i cer  had 
pr obabl e cause t o bel i eve t he per son was oper at i ng a mot or  
vehi c l e under  t hose condi t i ons.      
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pl aced under  ar r est .   Under  t hese ci r cumst ances,  we r ever se t he 

cour t  of  appeal s and r emand t o t he c i r cui t  cour t  t o r evoke 

Anagnos' s oper at i ng pr i v i l ege under  Wi s.  St at .  § 343. 305( 9) ( d) .     

I  

¶6 The event s l eadi ng up t o Anagnos' s r ef usal  t o t ake a 

chemi cal  t est  occur r ed at  appr oxi mat el y 1: 15 a. m.  on Januar y 31,  

2010.   At  t hat  t i me,  Deput y Fr ami  was on pat r ol  i n Lake Geneva 

when he obser ved a vehi c l e pul l  out  of  a par ki ng l ot  and make a 

l ef t  t ur n by cr ossi ng a hi ghway di v i ded by an el evat ed medi an.   

He obser ved t he vehi c l e accel er at e r api dl y t o a st opl i ght ,  

execut e a second l ef t  t ur n wi t hout  s i gnal i ng,  and agai n 

accel er at e r api dl y.   Based on t hese obser vat i ons,  Deput y Fr ami  

st opped t he vehi c l e.   

¶7 Once Deput y Fr ami  appr oached t he vehi c l e,  he 

det er mi ned t hat  i t s dr i ver ,  Anagnos,  was i nt oxi cat ed.   He r ead 

Anagnos t he I nf or mi ng t he Accused f or m as r equi r ed by Wi s.  St at .  

§ 343. 305( 4) ( 2009- 10) 3 and asked Anagnos t o consent  t o chemi cal  

t est i ng.   Anagnos r ef used.   Pur suant  t o Wi s.  St at .  

§ 343. 305( 9) ( a) ,  Deput y Fr ami  pr ompt l y f i l ed a not i ce of  i nt ent  

t o r evoke Anagnos' s oper at i ng pr i v i l eges.      

¶8 Anagnos r et ai ned counsel  and r equest ed a hear i ng on 

t he r evocat i on not i ce.  Dur i ng t he hear i ng,  def ense counsel  

                                                 
3 Wi sconsi n St at .  § 343. 305( 4)  r equi r es l aw enf or cement  

of f i cer s,  at  t he t i me of  a r equest  f or  a chemi cal  t est  speci men,  
t o i nf or m t he per son t hat ,  among ot her  t hi ngs,  r ef usal  t o t ake 
t he t est  wi l l  r esul t  i n r evocat i on of  oper at i ng pr i v i l eges.  

Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2009- 10 ver si on unl ess ot her wi se i ndi cat ed.  
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st i pul at ed t hat  once Deput y Fr ami  st opped t he vehi c l e and 

obser ved Anagnos,  he had pr obabl e cause t o bel i eve Anagnos was 

dr i v i ng whi l e under  t he i nf l uence of  al cohol .   Def ense counsel  

al so st i pul at ed t hat  Deput y Fr ami  pr oper l y r ead t he I nf or mi ng 

t he Accused f or m t o Anagnos,  and t hat  Anagnos r ef used t o t ake 

t he chemi cal  t est .   The onl y i ssue chal l enged by def ense counsel  

was t he const i t ut i onal i t y of  t he st op.     

¶9 The St at e and t he def ense di sagr eed about  whet her  t he 

r el evant  st at ut es per mi t t ed Anagnos t o def end agai nst  r evocat i on 

by cont est i ng t he const i t ut i onal i t y of  t he t r af f i c  st op.   The 

ci r cui t  cour t  agr eed t hat  t he per mi ssi bl e scope of  a r ef usal  

hear i ng was " an i nt er est i ng l egal  quest i on, "  but  i t  deci ded t o 

t ake evi dence about  t he const i t ut i onal i t y of  t he st op pr i or  t o 

r ul i ng on t hat  quest i on.     

¶10 Deput y Fr ami  t est i f i ed t hat  he was st opped at  a r ed 

l i ght  at  appr ox i mat el y 1: 15 i n t he mor ni ng when he wi t nessed 

Anagnos' s vehi c l e pul l i ng out  of  a Taco Bel l  par ki ng l ot  and 

t ur ni ng l ef t  ont o Hi ghway 120.   That  hi ghway i s di v i ded by an 

el evat ed medi an,  and Deput y Fr ami  t est i f i ed t hat  Anagnos dr ove 

over  t he medi an i n t he cour se of  t ur ni ng l ef t .    

¶11 Deput y Fr ami  descr i bed t he el evat ed medi an as " a 

concr et e cur b wi t h .  .  .  concr et e paved i n bet ween t he t wo cur bs 

di v i di ng nor t hbound and sout hbound Hi ghway 120 l anes. "   He 

cont i nued:  " [ The cur b]  r ai ses maybe f our  or  f i ve i nches,  

st andar d cur b hei ght ,  what ever  hei ght  t hat  woul d be;  and t hen 

i t ' s  f l at  acr oss t he t op wi t h concr et e unt i l  t he ot her  s i de of  

t he cur b wher e i t  comes back down agai n. "     
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¶12 Deput y Fr ami  t est i f i ed t hat  he was " f ami l i ar  wi t h 

ot her  .  .  .  concr et e di v i der s f or  hi ghways, "  i ncl udi ng " di v i der s 

t hat  ar e desi gned t o per mi t  an i ndi v i dual  t o cr oss over  t hem. "   

He expl ai ned:  " They' r e usual l y gr adual l y s l oped,  ei t her  convex 

or  concaved angl es and usual l y ar e not  [ per pendi cul ar ]  t o t he 

r oadway. "      

¶13 Upon quest i oni ng by t he c i r cui t  cour t ,  Deput y Fr ami  

agr eed t hat  t he el evat ed medi an cr ossed by Anagnos " i s not  t he 

usual  t ype of  bar r i er  you' r e expect ed t o be abl e t o cr oss.   

You' r e not  supposed t o cr oss t hat  bar r i er  t o t ur n i n any 

di r ect i on nor mal l y. "      

¶14 Deput y Fr ami  t est i f i ed t hat  af t er  execut i ng t he t ur n,  

Anagnos " r api dl y accel er at ed"  up t o t he near est  st opl i ght .   When 

t he st opl i ght  t ur ned gr een,  Deput y Fr ami  obser ved Anagnos t ur n 

l ef t  ont o Hi ghway 50 wi t hout  act i vat i ng hi s t ur n s i gnal  and 

agai n " [ t ake]  of f  at  a r api d accel er at i on. "   On cr oss-

exami nat i on,  Deput y Fr ami  acknowl edged t hat  t her e wer e not  any 

vehi c l es i n addi t i on t o t he ones dr i ven by Anagnos and Deput y 

Fr ami  i n t he v i c i ni t y,  and t hat  he coul d not  conf i r m t hat  

Anagnos exceeded t he speed l i mi t  at  any t i me.      

¶15 The ci r cui t  cour t  al so hear d t est i mony f r om Anagnos,  

who t est i f i ed t hat  he di d not  exceed t he speed l i mi t  at  any t i me 

and t hat  he knew he had act i vat ed hi s t ur n s i gnal  because " I  

al ways put  on a t ur n s i gnal . "   He al so t est i f i ed t hat ,  based on 

hi s own measur ement s,  t he hei ght  of  t he medi an he cr ossed was 

not  f our  t o f i ve i nches,  but  r at her ,  was onl y one- and- a- hal f  t o 

t wo i nches.   Af t er  f ur t her  i nvest i gat i on,  t he St at e l at er  
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conceded t hat  t he el evat ed medi an was not  f our  or  f i ve i nches 

hi gh as Deput y Fr ami  est i mat ed,  but  r at her  was t wo i nches hi gh 

and f i ve f eet ,  ei ght  i nches wi de.      

¶16  Based on t he evi dence adduced at  t he hear i ng,  t he 

c i r cui t  cour t  det er mi ned t hat  Deput y Fr ami  di d not  have pr obabl e 

cause t o st op Anagnos because he di d not  obser ve Anagnos vi ol at e 

any l aw pr i or  t o t he t r af f i c  st op.   The cour t  asser t ed t hat  

Anagnos di d not  v i ol at e Wi s.  St at .  § 346. 15 when he cr ossed t he 

el evat ed medi an because t he cur b was onl y t wo i nches hi gh,  

r at her  t han f our  t o f i ve i nches as Deput y Fr ami  had est i mat ed. 4  

I t  f ur t her  det er mi ned t hat  t her e was no evi dence t hat  Anagnos 

exceeded t he speed l i mi t ,  and t hat  Anagnos was not  r equi r ed t o 

act i vat e hi s t ur n s i gnal  pr i or  t o t ur ni ng ont o Hi ghway 50 

because t he movement  di d not  af f ect  ot her  t r af f i c .   Wi s.  St at .  

§ 346. 34( 1) ( b) .    

                                                 
4 Wi sconsi n St at .  § 346. 15 pr ovi des:   

Whenever  any hi ghway has been di v i ded i nt o 2 r oadways 
by an i nt er veni ng unpaved or  ot her wi se cl ear l y 
i ndi cat ed di v i di ng space or  by a physi cal  bar r i er  
const r uct ed t o subst ant i al l y  i mpede cr ossi ng by 
vehi cul ar  t r af f i c ,  t he oper at or  of  a vehi c l e shal l  
dr i ve onl y t o t he r i ght  of  t he space or  bar r i er  and no 
oper at or  of  a vehi c l e shal l  dr i ve over ,  acr oss,  or  
wi t hi n t he space or  bar r i er  except  t hr ough an openi ng 
or  at  a cr ossover  or  i nt er sect i on .  .  .  ,  except  t hat  
an oper at or  of  a vehi c l e when maki ng a l ef t  t ur n t o or  
f r om a pr i vat e dr i veway .  .  .  may dr i ve acr oss a paved 
di v i di ng space or  physi cal  bar r i er  not  const r uct ed t o 
i mpede cr ossi ng by vehi cul ar  t r af f i c ,  unl ess t he 
cr ossi ng i s pr ohi bi t ed by s i gns .  .  .  .  
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¶17 The ci r cui t  cour t  poi nt ed t o t he " mi st akes [ made]  by 

t he of f i cer , "  speci f i cal l y Deput y Fr ami ' s bel i ef  t hat  t he t wo 

l ef t  t ur ns wer e i l l egal ,  when i t  concl uded t hat  t he st op was not  

suppor t ed by r easonabl e suspi c i on.   Accor di ngl y,  t he cour t  

det er mi ned t hat  t he st op was unconst i t ut i onal ,  and i t  ent er ed an 

or der  " suppr essi ng"  t he evi dence obt ai ned as a r esul t  of  t he 

st op.   Ul t i mat el y,  t he c i r cui t  cour t  di smi ssed t he St at e' s case. 5  

¶18 The cour t  of  appeal s af f i r med.   I t  concl uded t hat  t he 

r ef usal  hear i ng st at ut e,  Wi s.  St at .  § 343. 305( 9) ( a) 5. a. ,  

per mi t t ed t he ci r cui t  cour t  t o consi der  t he l awf ul ness of  t he 

t r af f i c  st op at  t he r ef usal  hear i ng.   St at e v.  Anagnos,  2011 WI  

App 118,  ¶15,  337 Wi s.  2d 57,  805 N. W. 2d 722.   Li ke t he c i r cui t  

cour t ,  t he cour t  of  appeal s '  r easonabl e suspi c i on anal ysi s 

r el i ed heavi l y on t he pr emi se t hat  Anagnos br oke no t r af f i c  

l aws.   I d. ,  ¶13.   Not i ng t hat  Deput y Fr ami  di d not  t est i f y t hat  

he suspect ed t hat  Anagnos was i nt oxi cat ed pr i or  t o t he st op,  t he 

cour t  of  appeal s concl uded t hat  t he st op was unconst i t ut i onal  

because i t  was not  suppor t ed by pr obabl e cause or  r easonabl e 

suspi c i on.   I d.  

I I  

                                                 
5 The cour t ' s  or der  pr ovi ded:  " Based upon t he suppr essi on of  

evi dence or der ed above,  t he St at e i s wi t hout  suf f i c i ent  evi dence 
t o meet  i t s bur den of  pr oof  t o est abl i sh t hat  t he def endant  
unl awf ul l y r ef used t o submi t  t o chemi cal  t est i ng,  and t her ef or e,  
t he Cour t  f i nds t hat  t he def endant ' s r ef usal  t o submi t  t o 
chemi cal  t est i ng was REASONABLE,  and t he r ef usal  char ge i s 
t her ef or e DI SMI SSED. "    
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¶19 Thi s case pr esent s t wo quest i ons f or  our  r evi ew.   

Fi r st ,  we must  det er mi ne whet her  a def endant  may r ai se t he 

const i t ut i onal i t y of  a t r af f i c  st op as a def ense at  a r ef usal  

hear i ng.   To answer  t hi s quest i on,  we ar e r equi r ed t o i nt er pr et  

t he r ef usal  hear i ng st at ut e,  Wi s.  St at .  § 343. 305( 9) ( a) 5.   I t  i s  

wel l  est abl i shed t hat  t hi s  cour t  i nt er pr et s st at ut es i ndependent  

of  t he det er mi nat i ons r ender ed by t he c i r cui t  cour t  and t he 

cour t  of  appeal s.   Megal  Dev.  Cor p.  v.  Shadof ,  2005 WI  151,  ¶8,  

286 Wi s.  2d 105,  705 N. W. 2d 645.  

¶20 I f  we det er mi ne t hat  a def endant  may def end agai nst  a 

r ef usal  on t he basi s of  t he const i t ut i onal i t y of  t he st op,  we 

must  det er mi ne whet her  t he st op of  Anagnos' s vehi c l e was 

const i t ut i onal .   The st op was unconst i t ut i onal  i f  i t  was not  

based on pr obabl e cause or  r easonabl e suspi c i on.    

¶21 Whet her  t her e was pr obabl e cause or  r easonabl e 

suspi c i on t o conduct  a st op i s a quest i on of  const i t ut i onal  

f act ,  whi ch i s a mi xed quest i on of  l aw and f act  t o whi ch we 

appl y a t wo- st ep st andar d of  r evi ew.   St at e v.  Post ,  2007 WI  60,  

¶8,  301 Wi s.  2d 1,  733 N. W. 2d 634.   Fi r st ,  we r evi ew t he ci r cui t  

cour t ' s  f i ndi ngs of  hi st or i cal  f act  under  t he c l ear l y er r oneous 

st andar d.   I d.   Second,  we r evi ew t he appl i cat i on of  t hose 

hi st or i cal  f act s  t o t he const i t ut i onal  pr i nci pl es i ndependent  of  

t he det er mi nat i ons r ender ed by t he c i r cui t  cour t  and t he cour t  

of  appeal s.   I d.  

I I I  

¶22 We begi n by exami ni ng t he r el evant  st at ut es.   

Wi sconsi n St at ut e § 343. 305,  known as t he i mpl i ed consent  l aw,  
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pr ovi des t hat  any per son who dr i ves on t he publ i c hi ghways of  

t hi s st at e i s deemed t o have consent ed t o chemi cal  t est i ng upon 

r equest  by a l aw enf or cement  of f i cer .   Upon ar r est  of  a per son 

f or  v i ol at i on of  an OWI - r el at ed st at ut e,  a l aw enf or cement  

of f i cer  may r equest  t he per son t o pr ovi de a bl ood,  br eat h,  or  

ur i ne sampl e f or  chemi cal  t est i ng. 6  Wi s.  St at .  § 343. 305( 3) ( a) .   

At  t he t i me of  t he r equest  f or  a sampl e,  t he of f i cer  must  r ead 

t o t he per son cer t ai n i nf or mat i on set  f or t h i n § 343. 305( 4) ,  

r ef er r ed t o as t he I nf or mi ng t he Accused f or m.  

¶23 I f  t he per son submi t s t o chemi cal  t est i ng and t he t est  

r eveal s t he pr esence of  a det ect abl e amount  of  a r est r i ct ed 

cont r ol l ed subst ance or  a pr ohi bi t ed al cohol  concent r at i on,  t he 

per son i s subj ect ed t o an admi ni st r at i ve suspensi on of  hi s 

oper at i ng pr i v i l eges.   Wi s.  St at .  § 343. 305( 7) ( a) .   The per son 

has t he r i ght  t o an admi ni st r at i ve hear i ng and t o j udi c i al  

r evi ew.   Wi s.  St at .  § 343. 305( 8) .   The admi ni st r at i ve hear i ng i s 

l i mi t ed t o cer t ai n i ssues t hat  ar e set  f or t h by st at ut e.   Wi s.  

St at .  § 343. 305( 8) ( b) 2.   

                                                 
6 Wi sconsi n St at .  § 343. 305( 3) ( a)  enumer at es a ser i es of  

speci f i c  of f enses,  i ncl udi ng Wi s.  St at .  §§ 346. 63( 1) ,  346. 63( 2) ,  
346. 63( 2m) ,  346. 63( 5) ,  346. 63( 6) ,  940. 09,  and 940. 25.   For  ease 
of  r eadi ng,  we col l ect i vel y r ef er  t o t hese st at ut es as " OWI -
r el at ed st at ut es"  t hr oughout  t he opi ni on.  

As di scussed above,  Wi s.  St at .  § 343. 305( 3) ( a)  i s 
i mpl i cat ed when a per son i s ar r est ed f or  v i ol at i on of  an OWI -
r el at ed st at ut e.   Ther e ar e par al l el  pr ovi s i ons set  f or t h i n 
Wi s.  St at .  § 343. 305( 3) ( am)  ( addr essi ng per sons dr i v i ng or  
oper at i ng or  on dut y t i me wi t h r espect  t o a commer ci al  mot or  
vehi c l e)  and Wi s.  St at .  § 343. 305( 3) ( ar )  ( addr essi ng per sons 
i nvol ved i n acci dent s t hat  cause subst ant i al  bodi l y har m) .   
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¶24 I f ,  on t he ot her  hand,  t he per son r ef uses t o submi t  t o 

chemi cal  t est i ng,  he i s i nf or med of  t he St at e' s i nt ent  t o 

i mmedi at el y r evoke hi s oper at i ng pr i v i l eges.   Wi s.  St at .  

§ 343. 305( 9) ( a) .   The per son i s al so i nf or med t hat  he may 

r equest  a r ef usal  hear i ng i n cour t .   Wi s.  St at .  

§ 343. 305( 9) ( a) 4.  

¶25 The i ssues t hat  a def endant  may r ai se at  a r ef usal  

hear i ng ar e l i mi t ed by st at ut e t o t hose set  f or t h i n Wi s.  St at .  

§ 343. 305( 9) ( a) 5.   Wi s.  St at .  § 343. 305( 9) ( c) ;  see al so St at e v.  

Nor dness,  128 Wi s.  2d 15,  381 N. W. 2d 300 ( 1986) ;  Washbur n Count y 

v.  Smi t h,  2008 WI  23,  308 Wi s.  2d 65,  746 N. W. 2d 243;  St at e v.  

Gaut schi ,  2000 WI  App 274,  240 Wi s.  2d 83,  622 N. W. 2d 24.   I f  

al l  of  t he i ssues under  sub.  ( 9) ( a) 5.  ar e det er mi ned adver sel y 

t o t he per son,  t he cour t  shal l  r evoke t he per son' s oper at i ng 

pr i v i l eges.   Wi s.  St at .  § 343. 305( 9) ( d) .   However ,  " [ i ] f  one or  

mor e of  t he i ssues i s det er mi ned f avor abl y t o t he per son,  t he 

cour t  shal l  or der  t hat  no act i on be t aken on t he oper at i ng 

pr i v i l ege on account  of  t he per son' s r ef usal  t o t ake t he t est  i n 

quest i on. "   Wi s.  St at .  § 343. 305( 9) ( d) . 7  

                                                 
7 Dur i ng t he pr oceedi ngs i n t he c i r cui t  cour t ,  t he par t i es 

and t he cour t  seemed t o bel i eve t hat  t he r ef usal  hear i ng had 
been conver t ed i nt o a suppr essi on hear i ng.   The St at e asser t s 
t hat  i t  i s  not  pr oper  f or  t he cour t  t o suppr ess evi dence at  a 
r ef usal  hear i ng because i t  i s  an admi ni st r at i ve pr oceedi ng,  and 
t he r ul es of  cr i mi nal  pr ocedur e do not  appl y.    
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¶26 The St at e ar gues t hat  by v i r t ue of  sub.  ( 9) ( a) 5. a. ,  a 

def endant  cannot  cont est  t he const i t ut i onal i t y of  t he of f i cer ' s  

i ni t i al  deci s i on t o conduct  a t r af f i c  st op.   Rat her ,  i t  asser t s,  

Anagnos i s l i mi t ed t o cont est i ng whet her  t her e was pr obabl e 

cause t o bel i eve t hat  he was oper at i ng whi l e under  t he i nf l uence 

of  an i nt oxi cant  based on al l  t he i nf or mat i on t he of f i cer  had 

gat her ed dur i ng a t r af f i c  st op and up unt i l  t he moment  of  t he 

ar r est .     

¶27 To eval uat e t he St at e' s ar gument ,  we agai n t ur n t o 

exami ne t he st at ut or y t ext .   Wi sconsi n St at ut e § 343. 305( 9) ( a) 5.  

pr ovi des t hat  t he i ssues a def endant  may cont est  at  a r ef usal  

hear i ng ar e l i mi t ed as f ol l ows:   

a.  Whet her  t he of f i cer  had pr obabl e cause t o bel i eve 
t he per son was dr i v i ng or  oper at i ng a mot or  vehi c l e 
whi l e under  t he i nf l uence of  al cohol  .  .  .   and 
whet her  t he per son was l awf ul l y pl aced under  ar r est  
f or  v i ol at i on of  [ an OWI - r el at ed st at ut e] .  

                                                                                                                                                             
The di scussi on of  " suppr essi on"  and t he excl usi onar y r ul e 

i s somewhat  besi de t he poi nt .   The quest i on i s not  whet her  
evi dence of  Anagnos' s i nt oxi cat i on and r ef usal  shoul d be 
suppr essed under  t he excl usi onar y r ul e as f r ui t  of  t he poi sonous 
t r ee.   I nst ead,  t he st at ut e di r ect s t hat  t he quest i on i n t hi s 
case i s whet her  t he per son was " l awf ul l y pl aced under  ar r est . "   
I f  t he answer  t o t hi s quest i on i s " no, "  t he st at ut e di r ect s t he 
cour t  t o " or der  t hat  no act i on be t aken"  agai nst  t he per son.   
Wi s.  St at .  § 343. 305( 9) ( d) .    

The par t i es di d not  make any ar gument s about  what  
pr ecl usi ve ef f ect ,  i f  any,  a det er mi nat i on i n a r ef usal  hear i ng 
t hat  t he per son was not  l awf ul l y pl aced under  ar r est  woul d have 
i n a subsequent  pr osecut i on f or  OWI .   Accor di ngl y,  we do not  
addr ess t hat  quest i on.   See t he concur r ence,  whi ch f ur t her  
di scusses t hi s i ssue.  
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b.  Whet her  t he of f i cer  compl i ed wi t h sub.  ( 4)  [ by 
r eadi ng t he I nf or mi ng t he Accused f or m t o t he per son] .  

c.  Whet her  t he per son r ef used t o per mi t  t he t est .   The 
per son shal l  not  be consi der ed t o have r ef used t he 
t est  i f  i t  i s  shown by a pr eponder ance of  ev i dence 
t hat  t he r ef usal  was due t o a physi cal  i nabi l i t y  t o 
submi t  t o t he t est  .  .  .  unr el at ed t o t he use of  
al cohol ,  cont r ol l ed subst ances,  cont r ol l ed subst ance 
anal ogs or  ot her  dr ugs.      

¶28 When i nt er pr et i ng a st at ut e,  we begi n wi t h t he 

l anguage of  t hat  st at ut e.   St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  

f or  Dane Count y,  2004 WI  58,  ¶45,  271 Wi s.  2d 633,  681 N. W. 2d 

110.   " St at ut or y l anguage i s r ead wher e possi bl e t o gi ve 

r easonabl e ef f ect  t o ever y wor d,  i n or der  t o avoi d sur pl usage. "   

I d. ,  ¶46;  see al so Johnson v.  St at e,  76 Wi s.  2d 672,  676,  251 

N. W. 2d 834 ( 1977) ;  Dykst r a v.  Ar t hur  G.  McKee & Co. ,  100 

Wi s.  2d 120,  127,  301 N. W. 2d 201 ( 1981) ;  Wood Count y v.  Bd.  of  

Vocat i onal ,  Techni cal  & Adul t  Edu. ,  60 Wi s.  2d 606,  615,  211 

N. W. 2d 617 ( 1973)  ( " [ T] hi s cour t  can onl y at t empt  t o const r ue a 

st at ut e so t hat  al l  par t s have a f unct i on and meani ng. " ) .   

¶29 I n t hi s case,  t he r el evant  por t i on of  t he st at ut e i s 

f ound i n sub.  ( 9) ( a) 5. a.   That  subsect i on per mi t s c i r cui t  cour t s 

t o consi der  " [ w] het her  t he of f i cer  had pr obabl e cause t o bel i eve 

t he per son was dr i v i ng or  oper at i ng a mot or  vehi c l e whi l e under  

t he i nf l uence of  al cohol  .  .  .  and whet her  t he per son was 

l awf ul l y pl aced under  ar r est "  f or  v i ol at i on of  an OWI - r el at ed 

st at ut e.   ( Emphasi s added) .  

¶30 Accor di ng t o t he St at e,  t he i nqui r y of  " whet her  t he 

per son was l awf ul l y pl aced under  ar r est "  f or  v i ol at i on of  an 

OWI - r el at ed st at ut e i s encompassed wi t hi n t he i ssue of  whet her  
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t he of f i cer  had pr obabl e cause t o bel i eve t he per son was 

dr i v i ng under  t he i nf l uence of  al cohol ,  an i ssue t hat  Anagnos 

has conceded.   To bol st er  t hi s i nt er pr et at i on,  t he St at e r el i es 

on t hi s cour t ' s  deci s i ons i n Nor dness and Smi t h.   I n each of  

t hose cases,  t hi s cour t  f ocused i t s i nqui r y on " [ w] het her  t he 

of f i cer  had pr obabl e cause t o bel i eve t he per son was dr i v i ng or  

oper at i ng a mot or  vehi c l e whi l e under  t he i nf l uence of  al cohol "  

and di d not  di scuss " whet her  t he per son was l awf ul l y pl aced 

under  ar r est . "     

¶31 The i nt er pr et at i on advanced by t he St at e,  t hat  t he 

l awf ul ness of  t he ar r est  i s  encompassed wi t hi n t he i nqui r y of  

pr obabl e cause,  i s not  compat i bl e wi t h t he st at ut or y l anguage.   

I t  woul d r ender  t he st at ut or y phr ase " and whet her  t he per son was 

l awf ul l y pl aced under  ar r est "  mer e sur pl usage.   See Kal al ,  271 

Wi s.  2d 633,  ¶46.     

¶32 The l egi s l at ur e' s use of  t he conj unct i ve wor d " and"  

i ndi cat es t hat  t her e ar e t wo i ssues set  f or t h i n sub.  

( 9) ( a) 5. a. ,  and t hat  t hose t wo i ssues ar e i ndependent . 8  Not  onl y 

can a def endant  cont est  " [ w] het her  t he of f i cer  had pr obabl e 

cause t o bel i eve t he per son was dr i v i ng or  oper at i ng a mot or  

vehi c l e whi l e under  t he i nf l uence of  al cohol , "  but  al so,  t he 

def endant  can cont est  " whet her  t he per son was l awf ul l y pl aced 

under  ar r est "  f or  v i ol at i on of  an OWI - r el at ed st at ut e.   

Gaut schi ,  240 Wi s.  2d 83,  ¶6.   I f  t he l egi s l at ur e had i nt ended 

                                                 
8 See Bar t hol omew v.  Wi sconsi n Pat i ent s Compensat i on Fund,  

2006 WI  91,  ¶79,  293 Wi s.  2d 38,  717 N. W. 2d 216.  
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t o l i mi t  t he i nqui r y set  f or t h i n sub.  ( 9) ( a) 5. a.  t o " [ w] het her  

t he of f i cer  had pr obabl e cause t o bel i eve t he per son was dr i v i ng 

or  oper at i ng a mot or  vehi c l e whi l e under  t he i nf l uence of  

al cohol , "  we pr esume t hat  i t  woul d not  have i ncl uded l anguage i n 

t he st at ut e i ndi cat i ng t hat  cour t s must  al so i nqui r e i nt o 

" whet her  t he per son was l awf ul l y pl aced under  ar r est  f or  

v i ol at i on of  [ an OWI - r el at ed st at ut e] . "    

¶33 Fur t her ,  nei t her  Nor dness nor  Smi t h under mi ne t hi s 

t ext ual l y based i nt er pr et at i on of  t he st at ut e.   I n bot h cases,  

t hi s cour t  concl uded ( as we do her e)  t hat  t he i ssues t hat  can be 

r ai sed at  a r ef usal  hear i ng ar e st r i ct l y l i mi t ed t o t he i ssues 

enumer at ed i n t he r ef usal  hear i ng st at ut e. 9  Nor dness,  128 

Wi s.  2d at  19.   I n bot h cases,  t he cour t  zer oed i n on t he 

por t i on of  t he r ef usal  hear i ng st at ut e t hat  was r el evant  t o t he 

ar gument s r ai sed i n t he par t i cul ar  case:  " whet her  t he of f i cer  

had pr obabl e cause t o bel i eve t he per son was dr i v i ng or  

oper at i ng a mot or  vehi c l e whi l e under  t he i nf l uence of  al cohol . "   

Nei t her  case was pr esent ed wi t h any quest i on r egar di ng t he 

meani ng of  t he st at ut or y phr ase " whet her  t he per son was l awf ul l y 

pl aced under  ar r est  f or  v i ol at i on of  [ an OWI - r el at ed st at ut e] , "  

and t he cour t  di d not  addr ess t he meani ng of  t hat  phr ase i n 

ei t her  case.     

                                                 
9 At  t he t i me t hat  t he Nor dness case was deci ded,  t he 

r ef usal  hear i ng st at ut e was Wi s.  St at .  § 343. 305( 3) ( b) 5.  ( 1983-
1984) .   The st at ut e has been subsequent l y amended and r enumber ed 
t o Wi s.  St at .  § 343. 305( 9) ( a) 5.   For  pur poses of  our  anal ysi s,  
t he cont ent  of  t he st at ut e i s subst ant i al l y  t he same as i t  was 
when Nor dness was deci ded.  
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¶34 I n Nor dness,  t he of f i cer  saw a vehi c l e weavi ng i n t he 

r oadway and i dent i f i ed t he dr i ver  as Nor dness.   128 Wi s.  2d at  

21.   The of f i cer  i l l umi nat ed hi s  r ed l i ght s and si r en,  but  t he 

vehi c l e di d not  st op.   I d.   The of f i cer  f ol l owed t he vehi c l e as 

i t  accel er at ed and t hen t ur ned i nt o a dr i veway,  wat ched as t he 

dr i ver  got  out  of  t he car  and r an t o t he house,  shout ed f or  t he 

dr i ver  t o st op,  and obser ved t he dr i ver  t ur n ar ound and mumbl e 

somet hi ng uni nt el l i gi bl e bef or e di sappear i ng t owar d t he back of  

t he house.   I d.  at  21- 22.    

¶35 Nor dness never  chal l enged t he l awf ul ness of  t he 

of f i cer ' s deci s i on t o at t empt  t o pul l  hi m over .   I nst ead,  

Nor dness ar gued t hat  he was not  act ual l y t he dr i ver  of  t he car .   

He ar gued t hat  t her e was a " t hr eshol d det er mi nat i on t o whet her  

pr obabl e cause exi st ed, "  t hat  i s ,  " whet her  t he per son char ged 

wi t h r ef usal  t o submi t  t o chemi cal  t est i ng was i n f act  t he 

dr i ver  of  t he mot or  vehi c l e. "   I d.  at  24,  19.    

¶36 The Nor dness cour t  " r ej ect [ ed]  t he ar gument  t hat  [ t he 

r ef usal  hear i ng st at ut e]  encompasses anyt hi ng mor e t han t he 

i ssues l i s t ed wi t hi n t hat  subsect i on, "  and accor di ngl y,  i t  

l i kewi se r ej ect ed t he asser t i on t hat  t her e was any " t hr eshol d"  

i ssue of  whet her  Nor dness was act ual l y t he dr i ver  of  t he car .    

I d.  at  24.   I t  concl uded t hat  t he quest i on i n t he st at ut e i s 

whet her  t he of f i cer  had pr obabl e cause t o bel i eve t hat  t he 

def endant  dr ove whi l e i nt oxi cat ed,  not  whet her  i t  was act ual l y  

t he def endant  who was dr i v i ng whi l e i nt oxi cat ed.   I d.  at  26- 27.   

Accor di ng t o t he Nor dness cour t ,  maki ng a f act ual  det er mi nat i on 

about  whet her  t he def endant  was " act ual l y t he dr i ver  of  t he car "  
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woul d " i mper mi ss i bl y br oaden[ ]  t he r evocat i on hear i ng' s scope t o 

consi der "  an i ssue t hat  was not  enumer at ed i n t he st at ut e.   I d.  

at  26- 27.    

¶37 I n Smi t h,  t he def endant  was pul l ed over  af t er  an 

of f i cer  obser ved hi m t r avel i ng on a t wo- l ane hi ghway at  a r at e 

of  speed t hat  appear ed t o be wel l  above t he post ed speed l i mi t .   

308 Wi s.  2d 65,  ¶8.   Af t er  bei ng pul l ed over ,  Smi t h was ar r est ed 

f or  oper at i ng a mot or  vehi c l e whi l e under  t he i nf l uence of  an 

i nt oxi cant .   Smi t h never  chal l enged t he l egal i t y of  t he st op.   

Rat her ,  he chal l enged whet her  t he of f i cer  had pr obabl e cause t o 

ar r est  hi m f or  oper at i ng under  t he i nf l uence,  gi ven t hat  t her e 

was no evi dence t hat  t he of f i cer  conduct ed a f i el d sobr i et y 

t est .   I d. ,  ¶24.  

¶38 We acknowl edge t hat  i n bot h Nor dness and Smi t h,  t he 

cour t  used shor t hand t o summar i ze t he i ssues t hat  ar e enumer at ed 

i n t he r ef usal  hear i ng st at ut e.   We al so acknowl edge t hat ,  by 

usi ng t hi s shor t hand,  t he cour t  di d not  di scuss t he st at ut or y 

l anguage at  i ssue her e:  " whet her  t he per son was l awf ul l y pl aced 

under  ar r est "  f or  v i ol at i on of  an OWI - r el at ed st at ut e.   I nst ead,  

t he cour t  summar i zed t he i ssues set  f or t h i n t he r ef usal  hear i ng 

st at ut e as f ol l ows:  " ( 1)  whet her  t he of f i cer  had pr obabl e cause 

t o bel i eve t he per son was dr i v i ng under  t he i nf l uence of  

al cohol ;  ( 2)  whet her  t he of f i cer  compl i ed wi t h t he i nf or mat i onal  

pr ovi s i ons .  .  .  ;  ( 3)  whet her  t he per son r ef used t o per mi t  t he 

t est ;  and ( 4)  whet her  t he r ef usal  t o submi t  t o t he t est  was due 

t o a physi cal  i nabi l i t y . "   Nor dness,  128 Wi s.  2d at  28;  Smi t h,  

308 Wi s.  2d 65,  ¶2 n. 3.     
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¶39 I n bot h cases,  t he cour t  at t empt ed t o s i mpl i f y  

compl i cat ed st at ut or y l anguage,  and i n so doi ng,  t he cour t  

f ocused on t he por t i on of  t he r ef usal  hear i ng st at ut e t hat  was 

di r ect l y i mpl i cat ed by t he ar gument s advanced i n each case.   I n 

bot h cases,  t he r el evant  por t i on of  t he st at ut e was " [ w] het her  

t he of f i cer  had pr obabl e cause t o bel i eve t he per son was dr i v i ng 

or  oper at i ng a mot or  vehi c l e whi l e under  t he i nf l uence of  

al cohol . "   The l awf ul ness of  a t r af f i c  st op was not  at  i ssue i n 

ei t her  case.   The cour t ' s  at t empt s t o f ocus i t s  i nqui r y on t he 

st at ut or y l anguage r el evant  t o t he r esol ut i on of  t he cases 

bef or e i t  shoul d not  be mi sunder st ood as a concl usi on t hat  t he 

phr ase " whet her  t he per son was l awf ul l y pl aced under  ar r est "  f or  

v i ol at i on of  an OWI - r el at ed st at ut e i s sur pl usage.   Nei t her  

Nor dness nor  Smi t h st ands f or  t he pr oposi t i on t hat  t hat  phr ase 

shoul d be r ead out  of  t he st at ut e. 10   

¶40  I n t he al t er nat i ve,  t he St at e ar gues t hat  i f  t he 

st at ut or y phr ase " l awf ul l y pl aced under  ar r est  f or  v i ol at i on of  

[ an OWI - r el at ed st at ut e] "  must  be gi ven i ndependent  meani ng,  i t  

means onl y t hat  t he per son was act ual l y ar r est ed f or  an OWI  

of f ense.   Agai n,  t he St at e' s al t er nat i ve i nt er pr et at i on omi t s 

l anguage f r om t he st at ut e.   The st at ut e pr ov i des t hat  t he 

                                                 
10 " [ Q] uest i ons whi ch mer el y l ur k i n t he r ecor d,  nei t her  

br ought  t o t he at t ent i on of  t he cour t  nor  r ul ed upon,  ar e not  t o 
be consi der ed as havi ng been so deci ded as t o const i t ut e 
pr ecedent s. "   Webst er  v.  Fal l ,  266 U. S.  507,  511 ( 1925) ;  see 
al so MBS- Cer t i f i ed Publ i c Account ant s,  LLC v.  Wi sconsi n Bel l  
I nc. ,  2012 WI  15,  ¶¶34,  34 n. 15,  338 Wi s.  2d 647,  809 
N. W. 2d 857.   
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consi der at i on f or  t he c i r cui t  cour t  was whet her  t he per son was 

" l awf ul l y pl aced under  ar r est . "   I f  t he l egi s l at ur e meant  t o 

l i mi t  t hi s def ense t o whet her  t he per son was act ual l y pl aced 

under  ar r est ,  not  whet her  t he per son was l awf ul l y pl aced under  

ar r est ,  we pr esume t hat  t he l egi s l at ur e woul d have not  used t he 

wor d " l awf ul l y"  i n t he st at ut e.   

¶41 Her e,  Anagnos was not  " l awf ul l y pl aced under  ar r est "  

i f  he was sei zed dur i ng t he cour se of  an unconst i t ut i onal  

t r af f i c  st op.   See Wel sh v.  Wi sconsi n,  466 U. S.  740,  745- 46 

( 1984)  ( det er mi ni ng t hat  a def endant  was not  " l awf ul l y pl aced 

under  ar r est "  because of f i cer s v i ol at ed t he Four t h Amendment  by 

sei z i ng t he def endant  i n hi s home wi t hout  a war r ant  and wi t hout  

exi gent  c i r cumst ances) .   The t r af f i c  st op at  i ssue i n t hi s case 

was unconst i t ut i onal  i f  i t  was not  based on pr obabl e cause or  

r easonabl e suspi c i on. 11   

¶42 We concl ude t hat  Wi s.  St at .  § 343. 305( 9) ( a) 5. a.  does 

not  l i mi t  t he c i r cui t  cour t  t o consi der i ng whet her ,  based on al l  

                                                 
11 The Four t h Amendment  of  t he Uni t ed St at es Const i t ut i on 

pr ovi des t hat  " [ t ] he r i ght  of  t he peopl e t o be secur e i n t hei r  
per sons.  .  .  agai nst  unr easonabl e sear ches and sei zur es,  shal l  
not  be v i ol at ed.  .  .  but  upon pr obabl e cause .  .  .  . "   See al so 
Wi s.  Const .  Ar t .  I ,  § 11.    

I n Ter r y v.  Ohi o,  392 U. S.  1,  22 ( 1968) ,  t he Uni t ed St at es 
Supr eme Cour t  det er mi ned t hat  i n appr opr i at e c i r cumst ances,  
" r easonabl e suspi c i on"  coul d j ust i f y a br i ef  det ent i on " f or  
pur poses of  i nvest i gat i ng possi bl y cr i mi nal  behavi or  even t hough 
t her e i s no pr obabl e cause t o make an ar r est . "   We have adopt ed 
t hi s anal ysi s under  our  own const i t ut i on,  St at e v.  Post ,  2007 WI  
60,  ¶12,  301 Wi s.  2d 1,  733 N. W. 2d 634,  and t he l egi s l at ur e has 
al so codi f i ed t he r easonabl e suspi c i on st andar d i n Wi s.  St at .  
§ 968. 24.    
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t he evi dence gat her ed up unt i l  t he moment  of  t he ar r est ,  t he 

of f i cer  had pr obabl e cause t o bel i eve t he def endant  was 

oper at i ng whi l e under  t he i nf l uence of  an i nt oxi cant .   The 

l anguage of  t he st at ut e pr ovi des t hat  a def endant  may al so 

cont est  whet her  he was l awf ul l y pl aced under  ar r est .   As par t  of  

t hi s i nqui r y,  t he c i r cui t  cour t  may ent er t ai n an ar gument  t hat  

t he ar r est  was unl awf ul  because t he t r af f i c  st op t hat  pr eceded 

i t  was not  j ust i f i ed by pr obabl e cause or  r easonabl e suspi c i on.  

¶43 I f  t he cour t  concl udes t hat  t he def endant  was not  

" l awf ul l y pl aced under  ar r est , "  t hen i t  has det er mi ned t he i ssue 

set  f or t h i n sub.  ( 9) ( a) 5. a.  f avor abl y t o t he def endant .   Under  

t hose ci r cumst ances,  Wi s.  St at .  § 343. 305( 9) ( d)  pr ovi des t hat  

" t he cour t  shal l  or der  t hat  no act i on be t aken on t he oper at i ng 

pr i v i l ege on account  of  t he per son' s r ef usal  t o t ake t he t est  i n 

quest i on. " 12   

                                                 
12 The St at e al so advances a publ i c pol i cy ar gument  based on 

a compar i son bet ween Wi s.  St at .  § 343. 305( 9) ( a) 5. a.  ( whi ch set s  
f or t h t he i ssues t hat  can be consi der ed i n a r ef usal  hear i ng i n 
cour t )  and Wi s.  St at .  § 343. 305( 8) ( b) 2.  ( whi ch set s f or t h t he 
i ssues t hat  can be consi der ed i n an admi ni st r at i ve suspensi on 
hear i ng based on a chemi cal  t est  t hat  r eveal s a pr ohi bi t ed 
amount  of  al cohol  i n t he dr i ver ' s bl ood) .  

As expl ai ned above,  t he r ef usal  st at ut e pl ai nl y per mi t s 
def endant s t o chal l enge bot h pr obabl e cause and whet her  t he 
ar r est  was l awf ul .   By cont r ast ,  on i t s f ace,  t he chemi cal  
t est i ng st at ut e appear s t o per mi t  def endant s t o chal l enge 
pr obabl e cause onl y,  and not  t he l awf ul ness of  t he ar r est .   See 
Wi s.  St at .  § 343. 305( 8) ( b) 2. e.  ( " I f  a t est  was r equest ed under  
sub.  ( 3) ( a) , "  a def endant  may chal l enge " whet her  pr obabl e cause 
exi st ed f or  t he ar r est . " )   The St at e asser t s t hat  per mi t t i ng 
onl y t hose dr i ver s who r ef use chemi cal  t est i ng t o chal l enge t he 
l awf ul ness of  t he ar r est  wi l l  have t he ef f ect  of  encour agi ng 
dr i ver s t o r ef use chemi cal  t est i ng.  
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I V 

¶44 We t ur n t o r evi ewi ng t he ci r cui t  cour t ' s  det er mi nat i on 

t hat  Anagnos was not  l awf ul l y pl aced under  ar r est .   The ci r cui t  

cour t  appear ed t o base t hi s det er mi nat i on on i t s concl usi on t hat  

Deput y Fr ami  di d not  obser ve Anagnos vi ol at e any l aw pr i or  t o 

t he st op.   Most  s i gni f i cant l y,  t he c i r cui t  cour t  det er mi ned t hat  

Anagnos di d not  v i ol at e Wi s.  St at .  § 346. 15 when he cr ossed t he 

el evat ed medi an t o t ur n l ef t  ont o t he di v i ded hi ghway,  and t he 

St at e does not  now ar gue t hat  any of  Anagnos' s ot her  act i ons 

v i ol at ed t he r ul es of  t he r oad.  

¶45 For  pur poses of  t hi s opi ni on,  we t ake t he ci r cui t  

cour t ' s  concl usi on about  t he l egal i t y of  cr ossi ng t he medi an at  

f ace val ue.   Al t hough t he hei ght  of  t he el evat ed medi an was 

cont est ed at  t he c i r cui t  cour t ,  we ar e not  cer t ai n t hat  a 

f act ual  det er mi nat i on about  i t s hei ght  i s di spos i t i ve of  whet her  

t he st at ut e was vi ol at ed.   Under  Wi s.  St at .  § 346. 15,  t he 

det er mi nat i ve quest i on appear s t o be whet her  a physi cal  bar r i er  

was " const r uct ed"  t o " i mpede cr ossi ng by vehi cul ar  t r af f i c , "  and 

                                                                                                                                                             
Our  deci s i on i n t hi s case i s based on t he t ext  of  t he 

st at ut e at  i ssue.   We make no at t empt  t o of f er  an i nt er pr et at i on 
of  Wi s.  St at .  § 343. 305( 8)  i n t hi s opi ni on because t he 
i nt er pr et at i on of  t hat  st at ut e i s not  at  i ssue i n t hi s case.    

I n any event ,  we gener al l y l eave quest i ons of  publ i c pol i cy 
t o t he l egi s l at ur e.   See,  e. g. ,  Mul der  v.  Acme- Cl evel and Cor p. ,  
95 Wi s.  2d 173,  185- 86,  290 N. W. 2d 276 ( 1980)   I n a case of  
r ef usal ,  t he l egi s l at ur e pl ai nl y  pr ovi ded t hat  a def endant  can 
chal l enge t he l awf ul ness of  t he ar r est  i n a r ef usal  hear i ng,  and 
we ar e r et i cent  t o r ead t hose wor ds out  of  t he st at ut e,  as t he 
St at e ur ges.   I f  we ar e wr ong about  t he l egi s l at i ve i nt ent ,  we 
suspect  t hat  t he l egi s l at ur e wi l l  c l ar i f y i t s i nt ent  by amendi ng 
t he r el evant  st at ut es.  
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Deput y Fr ami  t est i f i ed t hat  based on hi s exper i ence,  t he 

el evat ed medi an cr ossed by Anagnos " i s not  t he usual  t ype of  

bar r i er  you' r e expect ed t o be abl e t o cr oss. "    

¶46 Even so,  we assume,  wi t hout  deci di ng,  t hat  t he c i r cui t  

cour t  cor r ect l y det er mi ned t hat  Deput y Fr ami  di d not  have 

pr obabl e cause when he conduct ed t he t r af f i c  st op because he di d 

not  obser ve Anagnos vi ol at e Wi s.  St at .  § 346. 15 or  any ot her  

l aw.   Our  assumpt i on t hat  dr i v i ng over  t he el evat ed medi an was 

not  unl awf ul ,  however ,  does not  r esol ve t he quest i on of  whet her  

t he t r af f i c  st op was suppor t ed by r easonabl e suspi c i on.    

¶47 An i nvest i gat i ve t r af f i c  st op may be suppor t ed by 

r easonabl e suspi c i on even when t he of f i cer  di d not  obser ve t he 

dr i ver  v i ol at e any l aw.   See Post ,  301 Wi s.  2d 1,  ¶24 ( " [ I ] t  i s 

c l ear  t hat  dr i v i ng need not  be i l l egal  i n or der  t o gi ve r i se t o 

r easonabl e suspi c i on"  because such a st andar d " woul d al l ow 

i nvest i gat or y st ops onl y when t her e was pr obabl e cause t o make 

an ar r est . " ) ;  St at e v.  Wal dner ,  206 Wi s.  2d 51,  57,  556 N. W. 2d 

681 ( 1996)  ( " The l aw al l ows a pol i ce of f i cer  t o make an 

i nvest i gat or y st op based on obser vat i ons of  l awf ul  conduct  so 

l ong as t he r easonabl e i nf er ences dr awn f r om t he l awf ul  conduct  

ar e t hat  cr i mi nal  act i v i t y i s af oot . " ) .    

¶48 I n eval uat i ng whet her  an i nvest i gat or y t r af f i c  st op i s 

suppor t ed by r easonabl e suspi c i on,  t he of f i cer  must  have mor e 

t han an " i nchoat e and unpar t i cul ar i zed suspi c i on or  hunch. "   

Post ,  301 Wi s.  2d 1,  ¶10.   Rat her ,  t he of f i cer  " must  be abl e t o 

poi nt  t o speci f i c  and ar t i cul abl e f act s whi ch,  t aken t oget her  

wi t h r at i onal  i nf er ences f r om t hose f act s,  r easonabl y war r ant "  
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t he t r af f i c  st op.   I d.   Thi s det er mi nat i on i s based on " whet her  

t he f act s of  t he case woul d war r ant  a r easonabl e pol i ce of f i cer ,  

i n l i ght  of  hi s or  her  t r ai ni ng and exper i ence,  t o suspect  t hat  

t he i ndi v i dual  has commi t t ed,  was commi t t i ng,  or  i s  about  t o 

commi t  a cr i me. "   I d. ,  ¶13.     

¶49 The det er mi nat i on of  whet her  a st op was obj ect i vel y 

r easonabl e t ur ns on t he f act s of  each i ndi v i dual  case.   

Never t hel ess,  t he Wal dner  and Post  cases ar e i nst r uct i ve.   

¶50 I n Wal dner ,  an of f i cer  obser ved a car  dr i v i ng on a 

mai n t hor oughf ar e at  a s l ow r at e of  speed at  12: 30 i n t he 

mor ni ng.   206 Wi s.  2d at  53.   The car  st opped br i ef l y at  an 

uncont r ol l ed i nt er sect i on.   I d.   Then,  t he car  t ur ned ont o a 

cr oss- st r eet  and accel er at ed at  a hi gh r at e of  speed.   I d.   The 

of f i cer  obser ved t he car  par k i nt o a l egal  par ki ng space,  wher e 

t he dr i ver  opened t he car  door  and pr oceeded t o dump t he 

cont ent s of  a pl ast i c gl ass ont o t he r oadway.   I d.   

¶51 Under  t hese ci r cumst ances,  t hi s cour t  r ecogni zed t hat  

" any one of  t hese f act s,  st andi ng al one,  mi ght  wel l  be 

i nsuf f i c i ent "  t o pr ovi de r easonabl e suspi c i on.   I d.  at  58.   We 

f ur t her  acknowl edged t hat  al l  of  t he act s wer e l awf ul  and each 

coul d have an i nnocent  expl anat i on.   I d.  at  59.    

¶52 However ,  when we l ooked at  t he t ot al i t y of  t he f act s 

t aken t oget her ,  we concl uded t hat  " t he whol e [ was]  gr eat er  t han 

t he sum of  i t s i ndi v i dual  par t s, "  amount i ng t o r easonabl e 

suspi c i on t o war r ant  an i nvest i gat i ve st op:  

The bui l di ng bl ocks of  f act  accumul at e.  And as t hey 
accumul at e,  r easonabl e i nf er ences about  t he cumul at i ve 



No.  2010AP1812   

 

24 
 

ef f ect  can be dr awn.  I n essence,  a poi nt  i s  r eached 
wher e t he sum of  t he whol e i s gr eat er  t han t he sum of  
i t s i ndi v i dual  par t s.  That  i s what  we have her e.  These 
f act s gave r i se t o a r easonabl e suspi c i on t hat  
somet hi ng unl awf ul  mi ght  wel l  be af oot .  

I d.  at  58.  

¶53 We wer e f aced wi t h a s i mi l ar  s i t uat i on i n Post .   At  

9: 30 P. M. ,  t he of f i cer  wi t nessed a vehi c l e t hat  was " cant ed such 

t hat  i t  was dr i v i ng at  l east  par t i al l y  i n t he unmar ked par ki ng 

l ane. "   301 Wi s.  2d 1,  ¶4.   The of f i cer  f ol l owed Post ' s car  and 

obser ved t hat  t he vehi c l e cont i nued t o weave i n an " S- t ype"  

pat t er n bet ween t he cent er  l i ne and t he par ki ng l ane over  t wo 

bl ocks.   I d. ,  ¶5.   The of f i cer  l at er  t est i f i ed t hat  t he manner  

of  Post ' s dr i v i ng was a " c l ue t hat  he may be i nt oxi cat ed. "   I d.   

¶54 I n Post ,  we acknowl edged t hat  " weavi ng wi t hi n a s i ngl e 

l ane can be i nsi gni f i cant  enough t hat  i t  does not  [ al one]  gi ve 

r i se t o r easonabl e suspi c i on, "  and f ur t her ,  t hat  t he of f i cer  

" di d not  obser ve any act i ons t hat  const i t ut ed t r af f i c  v i ol at i ons 

or  whi ch,  consi der ed i n i sol at i on,  pr ovi ded r easonabl e suspi c i on 

t hat  cr i mi nal  act i v i t y was af oot . "   I d. ,  ¶¶19,  28.   However ,  

when we consi der ed t he " t ot al i t y of  t he c i r cumst ances, "  

i ncl udi ng cr ossi ng over  i nt o t he par ki ng l ane,  weavi ng wi t hi n 

t he s i ngl e l ane,  and t he t i me of  ni ght ,  we concl uded t hat  t he 

of f i cer  " pr esent ed speci f i c  and ar t i cul abl e f act s,  whi ch t aken 

t oget her  wi t h r at i onal  i nf er ences f r om t hose f act s,  gi ve r i se t o 

t he r easonabl e suspi c i on necessar y f or  an i nvest i gat i ve st op. "   

I d. ,  ¶37.   

¶55 I n t hi s case,  t he c i r cui t  cour t  car ef ul l y consi der ed 

t he evi dence.   Never t hel ess,  i t  er r ed by consi der i ng t he f act s 
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ar t i cul at ed by Deput y Fr ami  i n i sol at i on,  and al so by pl aci ng 

undue emphasi s on whet her  any of  t hese f act s amount ed t o a 

v i ol at i on of  a l aw.   Thr oughout  i t s or al  deci s i on,  t he c i r cui t  

cour t  r epeat edl y  st r essed t hat  Anagnos " ha[ d]  not  br oken any 

l aw"  and t hat  Deput y Fr ami  l acked r easonabl e suspi c i on t o st op 

Anagnos' s vehi c l e because he er r oneousl y det er mi ned t hat  Anagnos 

vi ol at ed t wo t r af f i c  l aws.   

¶56 When t he t ot al i t y of  c i r cumst ances i s consi der ed i n 

l i ght  of  t he const i t ut i onal  pr i nci pl e t hat  t her e need not  be a 

v i ol at i on of  t he l aw t o gi ve r i se t o a r easonabl e suspi c i on,  a 

di f f er ent  pi ct ur e emer ges.   The f act s,  as ar t i cul at ed by Deput y 

Fr ami ,  l ead t o a r easonabl e suspi c i on t hat  t he dr i ver  of  t he 

vehi c l e made a ser i es of  unusual  and i mpul si ve dr i v i ng choi ces,  

suggest i ve of  i mpai r ment .    

¶57 I n t hi s case,  Anagnos f i r st  at t r act ed Deput y Fr ami ' s 

at t ent i on when he execut ed a t ur n by dr i v i ng over  an el evat ed 

medi an t hat  was f i ve f eet ,  ei ght  i nches i n wi dt h.   Deput y Fr ami  

t est i f i ed t hat  i t  " i s  not  t he usual  t ype of  bar r i er  you' r e 

expect ed t o be abl e t o cr oss. "   Under  t hese ci r cumst ances,  an 

obj ect i vel y r easonabl e of f i cer  woul d concl ude t hat  Anagnos' s 

choi ce t o cr oss t hat  medi an,  r at her  t han t ur ni ng r i ght  and 

execut i ng a l egal  U- t ur n at  t he br eak i n t he medi an,  r ai sed a 

suspi c i on t hat  Anagnos was dr i v i ng i n an unusual  manner .   Much 

l i ke st oppi ng at  an uncont r ol l ed i nt er sect i on or  weavi ng wi t hi n 

a l ane,  execut i ng a l ef t  t ur n over  an el evat ed medi an t hat  i s 

mor e t han f i ve f eet  wi de,  t hough ar guabl y not  i l l egal ,  woul d 

encour age a r easonabl e of f i cer  t o f ur t her  moni t or  t he dr i ver .    
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¶58 Anagnos' s subsequent  act i ons,  t wi ce accel er at i ng 

r api dl y and execut i ng a second l ef t  t ur n wi t hout  s i gnal i ng,  

coul d conf i r m t o a r easonabl e of f i cer  t hat  t her e was cause f or  

suspi c i on.   That  suspi c i on woul d r easonabl y be hei ght ened by t he 

of f i cer ' s exper i ence t hat  he i s mor e l i kel y t o encount er  

i mpai r ed dr i ver s at  1: 15 i n t he mor ni ng.       

¶59 Li ke t he c i r cui t  cour t  and t he cour t  of  appeal s,  we 

r ecogni ze t hat  Deput y Fr ami  di d not  speci f i cal l y t est i f y t hat  he 

suspect ed t hat  Anagnos was i mpai r ed i n some way.   I n f act ,  

dur i ng t he hear i ng,  Deput y Fr ami  was onl y asked t o t est i f y about  

t he f act s he obser ved.   He was never  asked about  hi s subj ect i ve 

deci s i on t o execut e t he st op.      

¶60 Never t hel ess,  t hi s gap i n t he r ecor d i s not  

det er mi nat i ve.   The l egal  det er mi nat i on of  r easonabl e suspi c i on 

i s an obj ect i ve t est :  " What  woul d a r easonabl e pol i ce of f i cer  

r easonabl y suspect  i n l i ght  of  hi s or  her  t r ai ni ng and 

exper i ence. "   Wal dner ,  206 Wi s.  2d at  56.   Al t hough t he of f i cer  

" must  be abl e t o poi nt  t o speci f i c  and ar t i cul abl e f act s"  

suppor t i ng r easonabl e suspi c i on,  Post ,  301 Wi s.  2d 1,  ¶10,  and 

an of f i cer ' s subj ect i ve bel i ef  can be consi der ed i n t he t ot al i t y 

of  t he c i r cumst ances,  St at e v.  Kyl es,  2004 WI  15,  ¶¶23- 30,  269 

Wi s.  2d 1,  675 N. W. 2d 449,  t he l egal  det er mi nat i on of  r easonabl e 

suspi c i on i s by no means dependent  upon t he subj ect i ve bel i ef  of  

t he of f i cer .   When we consi der  t he t ot al i t y of  t he f act s and 

ci r cumst ances as bui l di ng bl ocks,  we concl ude t hat  Deput y Fr ami  

" pr esent ed speci f i c  and ar t i cul abl e f act s,  whi ch t aken t oget her  

wi t h r at i onal  i nf er ences f r om t hose f act s,  gi ve r i se t o t he 
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r easonabl e suspi c i on necessar y f or  an i nvest i gat i ve st op. "   

Post ,  301 Wi s.  2d 1,  ¶37.    

¶61 Because t he st op of  Anagnos' s  vehi c l e was suppor t ed by 

r easonabl e suspi c i on,  t he c i r cui t  cour t  er r ed i n concl udi ng t hat  

Anagnos was not  l awf ul l y pl aced under  ar r est .   Under  t hese 

ci r cumst ances,  we r ever se t he cour t  of  appeal s and r emand t o t he 

c i r cui t  cour t  t o r evoke Anagnos' s dr i v i ng pr i v i l eges under  Wi s.  

St at .  § 343. 305( 9) ( d) .     

V 

¶62 I n sum,  we concl ude t hat  Wi s.  St at .  § 343. 305( 9) ( a) 5. a.  

does not  l i mi t  t he def endant  t o cont est i ng whet her  t he of f i cer  

had pr obabl e cause t o bel i eve t he def endant  was oper at i ng whi l e 

under  t he i nf l uence of  an i nt oxi cant .   The l anguage of  t he 

st at ut e pr ovi des t hat  a def endant  may al so cont est  whet her  he 

was l awf ul l y pl aced under  ar r est .   As par t  of  t hi s i nqui r y,  t he 

c i r cui t  cour t  may ent er t ai n an ar gument  t hat  t he ar r est  was 

unl awf ul  because t he t r af f i c  st op t hat  pr eceded i t  was not  

j ust i f i ed by ei t her  pr obabl e cause or  r easonabl e suspi c i on.  

¶63 When we consi der  t he t ot al i t y of  t he f act s and 

ci r cumst ances i n t hi s case,  we concl ude t hat  t he ar r est i ng 

of f i cer  poi nt ed t o speci f i c  and ar t i cul abl e f act s,  whi ch t aken 

t oget her  wi t h r at i onal  i nf er ences f r om t hose f act s,  gi ve r i se t o 

t he r easonabl e suspi c i on necessar y f or  an i nvest i gat i ve st op.   

Because t he st op of  Anagnos' s vehi c l e was suppor t ed by 

r easonabl e suspi c i on,  t he c i r cui t  cour t  er r ed i n concl udi ng t hat  

t he st op was unconst i t ut i onal  and t hat  Anagnos was not  l awf ul l y  

pl aced under  ar r est .   Under  t hese ci r cumst ances,  we r ever se t he 
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cour t  of  appeal s and r emand t o t he c i r cui t  cour t  t o r evoke 

Anagnos' s oper at i ng pr i v i l ege under  Wi s.  St at .  § 343. 305( 9) ( d) .  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed and t he cause i s r emanded.  

¶64 N.  PATRI CK CROOKS and DAVI D T.  PROSSER,  J. J. ,  di d not  

par t i c i pat e.     
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¶65 ANNETTE KI NGSLAND ZI EGLER,  J.    (concurring).  Whi l e I  

j oi n t he maj or i t y opi ni on,  I  wr i t e separ at el y t o c l ar i f y what  

t he maj or i t y opi ni on does and does not  addr ess.   The maj or i t y 

opi ni on r ever ses t he deci s i on of  t he cour t  of  appeal s t hat  

af f i r med t he ci r cui t  cour t ' s  or der  di smi ssi ng t he St at e' s char ge 

agai nst  Di mi t r i us Anagnos f or  i mpr oper l y r ef usi ng t o t ake a 

chemi cal  t est  f or  t he pur pose of  det er mi ni ng t he pr esence or  

quant i t y of  al cohol  i n hi s bl ood or  br eat h,  cont r ar y t o 

Wi sconsi n' s i mpl i ed consent  l aw,  Wi s.  St at .  § 343. 305.   Bot h t he 

c i r cui t  cour t  and t he cour t  of  appeal s det er mi ned t hat  t he l aw 

enf or cement  of f i cer ' s t r af f i c  s t op of  Anagnos' s vehi c l e was 

unconst i t ut i onal ,  and t her ef or e,  Anagnos was not  " l awf ul l y 

pl aced under  ar r est  f or  [ a]  v i ol at i on of  s.  346. 63( 1) "  pur suant  

t o § 343. 305( 9) ( a) 5. a.   See maj or i t y op. ,  ¶¶16- 18.   

Consequent l y,  bot h cour t s concl uded t hat  Anagnos' s r ef usal  t o 

t ake t he t est  was not  i mpr oper .   See § 343. 305( 9) ( d) .   Thi s 

cour t  r ever ses,  hol di ng t hat  t he t r af f i c  st op of  Anagnos' s 

vehi c l e was suppor t ed by r easonabl e suspi c i on.   See maj or i t y  

op. ,  ¶5.   Accor di ngl y,  t he maj or i t y opi ni on r emands t he cause t o 

t he c i r cui t  cour t  wi t h i nst r uct i ons t o r evoke Anagnos' s  

oper at i ng pr i v i l ege pur suant  t o § 343. 305( 9) ( d) ,  ( 10) .    

¶66 I n ot her  wor ds,  t he maj or i t y opi ni on addr esses onl y 

t he St at e' s r ef usal  char ge agai nst  Anagnos.   The maj or i t y 

opi ni on does not  addr ess t he separ at e char ge agai nst  Anagnos f or  

oper at i ng a mot or  vehi c l e whi l e under  t he i nf l uence of  an 

i nt oxi cant  ( OWI ) ,  cont r ar y t o Wi s.  St at .  § 346. 63( 1) ( a) .   
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Mor eover ,  because t hi s cour t  concl udes,  f or  pur poses of  t he 

r ef usal  char ge,  t hat  t he t r af f i c  st op of  Anagnos' s vehi c l e was 

suppor t ed by r easonabl e suspi c i on and was t her ef or e 

const i t ut i onal ,  t he maj or i t y opi ni on does not  addr ess what ,  i f  

any,  i mpact  t he opposi t e concl usi on mi ght  have i n a subsequent  

pr osecut i on of  t he separ at e OWI  char ge.   See i d. ,  ¶25 n. 7 

( c l ar i f y i ng t hat  t he maj or i t y opi ni on does not  deci de " what  

pr ecl usi ve ef f ect ,  i f  any,  a det er mi nat i on i n a r ef usal  hear i ng 

t hat  t he per son was not  l awf ul l y pl aced under  ar r est  woul d have 

i n a subsequent  pr osecut i on f or  OWI " ) .  

¶67 A r ef usal  char ge under  Wi s.  St at .  § 343. 305( 9)  i s 

di st i nct  f r om char ges of  OWI  or  oper at i ng a mot or  vehi c l e wi t h a 

pr ohi bi t ed al cohol  concent r at i on ( PAC)  under  Wi s.  St at .  

§ 346. 63.   I ndeed,  Wi s.  St at .  § 343. 305( 9) ( d)  c l ar i f i es t hat  t he 

det er mi nat i on on a r ef usal  char ge " does not  pr ecl ude t he 

pr osecut i on of  t he per son f or  v i ol at i on of  s.  346. 63( 1) ,  ( 2m) ,  

( 5)  or  ( 7)  or  a l ocal  or di nance i n conf or mi t y t her ewi t h .  .  .  . " 1   

                                                 
1 I n i t s ent i r et y,  Wi s.  St at .  § 343. 305( 9) ( d)  st at es:   

At  t he c l ose of  t he [ r ef usal ]  hear i ng,  or  wi t hi n 
5 days t her eaf t er ,  t he cour t  shal l  det er mi ne t he 
i ssues under  par .  ( a) 5.  or  ( am) 5.   I f  al l  i ssues ar e 
det er mi ned adver sel y t o t he per son,  t he cour t  shal l  
pr oceed under  sub.  ( 10) .   I f  one or  mor e of  t he i ssues 
i s det er mi ned f avor abl y t o t he per son,  t he cour t  shal l  
or der  t hat  no act i on be t aken on t he oper at i ng 
pr i v i l ege on account  of  t he per son' s r ef usal  t o t ake 
t he t est  i n quest i on.   Thi s sect i on does not  pr ecl ude 
t he pr osecut i on of  t he per son f or  v i ol at i on of  
s.  346. 63( 1) ,  ( 2m) ,  ( 5)  or  ( 7)  or  a l ocal  or di nance i n 
conf or mi t y t her ewi t h,  or  s.  346. 63( 2)  or  ( 6) ,  
940. 09( 1)  or  940. 25.  
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¶68 Li kewi se,  despi t e t he i mpr essi ons of  t he c i r cui t  cour t  

and t he par t i es i n t he i nst ant  case,  see maj or i t y op. ,  ¶¶17 & 

n. 5,  25 n. 7,  a r ef usal  hear i ng i s di st i nct  f r om a hear i ng t hat  

may be hel d i n t he pr osecut i on of  a separ at e OWI  or  PAC char ge,  

such as a suppr essi on hear i ng.   A r ef usal  hear i ng i s a speci al  

pr oceedi ng i n whi ch r ul es of  c i v i l ,  not  cr i mi nal ,  pr ocedur e 

appl y.   St at e v.  Kr ause,  2006 WI  App 43,  ¶9,  289 Wi s.  2d 573,  

712 N. W. 2d 67.   I n addi t i on,  because a r ef usal  hear i ng i s not  

cr i mi nal  i n nat ur e,  t he const i t ut i onal  r i ght  t o counsel  does not  

at t ach.   I d. ,  ¶11.   Mor eover ,  t he St at e' s bur den of  pr oof  at  a 

r ef usal  hear i ng i s " subst ant i al l y  l ess t han at  a suppr essi on 

hear i ng. "   St at e v.  Wi l l e,  185 Wi s.  2d 673,  681,  518 N. W. 2d 325 

( Ct .  App.  1994) .   At  a r ef usal  hear i ng,  t he St at e i s r equi r ed t o 

" pr esent  evi dence suf f i c i ent  t o est abl i sh an of f i cer ' s pr obabl e 

cause t o bel i eve t he per son was dr i v i ng or  oper at i ng a mot or  

vehi c l e whi l e under  t he i nf l uence of  an i nt oxi cant . "   St at e v.  

Nor dness,  128 Wi s.  2d 15,  35,  381 N. W. 2d 300 ( 1986) .   To t hat  

end,  t he St at e need per suade t he ci r cui t  cour t  onl y t hat  t he 

of f i cer ' s account  i s pl ausi bl e.   I d.  at  36;  Wi l l e,  185 

Wi s.  2d at  681.   By cont r ast ,  at  a suppr essi on hear i ng on an OWI  

or  PAC char ge,  t he St at e i s r equi r ed t o pr esent  evi dence 

suf f i c i ent  t o est abl i sh t hat  pr obabl e cause exi st ed t o a 

r easonabl e cer t ai nt y.   Nor dness,  128 Wi s.  2d at  36.   A mer e 

possi bi l i t y  i s  not  enough.   St at e v.  Paszek,  50 Wi s.  2d 619,  

625,  184 N. W. 2d 836 ( 1971) .   Gi ven t hat  di f f er ence i n bur den of  

pr oof ,  i t  has been t he l aw si nce 1994 t hat  a def endant ,  

unsuccessf ul  at  a r ef usal  hear i ng,  i s  not  pr ecl uded f r om 
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r el i t i gat i ng t he i ssue of  pr obabl e cause at  a subsequent  

suppr essi on hear i ng on hi s or  her  OWI  or  PAC char ge.   Wi l l e,  185 

Wi s.  2d at  682.  

¶69 The i nst ant  case concer ns a r ef usal  hear i ng,  not  a 

suppr essi on hear i ng.   For  pur poses of  t he r ef usal  char ge onl y,  

t hi s cour t  i s  deci di ng t hat  t he t r af f i c  st op of  Anagnos' s 

vehi c l e was suppor t ed by r easonabl e suspi c i on,  and t her ef or e,  i n 

l i ght  of  hi s ot her  concessi ons,  Anagnos i mpr oper l y r ef used t o 

t ake a chemi cal  t est  f or  t he pur pose of  det er mi ni ng t he pr esence 

or  quant i t y of  al cohol  i n hi s bl ood or  br eat h.   The maj or i t y 

opi ni on does not  addr ess t he separ at e char ge agai nst  Anagnos f or  

OWI .   I  wr i t e separ at el y t o c l ar i f y t hat  i mpor t ant  di st i nct i on.  

¶70 Accor di ngl y,  I  r espect f ul l y concur .  

¶71 I  am aut hor i zed t o st at e t hat  Just i ces PATI ENCE DRAKE 

ROGGENSACK and MI CHAEL J.  GABLEMAN j oi n t hi s concur r ence.  
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