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REVI EW of a decision of the Court of Appeals. Reversed and

cause renmanded.

M1 ANN WALSH BRADLEY, J. The petitioner, State of
W sconsin, seeks review of a published court of appeals decision
that affirnmed the circuit court. The order of the circuit court
determned that the traffic stop of Dimtrius Anagnos's vehicle
was unconstitutional and that his operating privileges should

not have been revoked on account of his refusal to take a
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chemcal test to determine the presence or quantity of alcoho
in his blood or breath.?

12 In this case, an officer conducted a traffic stop of
Anagnos's vehicle. Once the vehicle was stopped and the officer
spoke with Anagnos, he determ ned that Anagnos was i ntoxicated
and arrested him for operating while under the influence of an
i ntoxicant (OW). It is wundisputed that after the officer
stopped the vehicle and spoke with Anagnos, the officer had
probabl e cause to believe that Anagnos was operating while under
the influence of an intoxicant. The parties' argunents center
on an earlier point in time, that is, the officer's initial
decision to conduct the traffic stop.

13 The State argues that the circuit court erred when it
refused to revoke Anagnos's operating privileges. Cting Ws.
Stat. 8 343.305(9)(a)5.a., it contends that during a refusal
heari ng, a defendant cannot contest the constitutionality of the
officer's initial decision to conduct a traffic stop. Rat her ,
it asserts, the statute |imts the defendant to contesting
whether there was probable cause to believe that he was
operating under the influence of an intoxicant based on all the

information the officer had gathered during a traffic stop and

! See State v. Anagnos, 2011 W App 118, 337 Ws. 2d 57, 805
N.W2d 722 (affirmng an order of the circuit court for Walworth
County, Robert J. Kennedy, Judge).
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up until the moment of the arrest.? In the alternative, the
State argues that the traffic stop 1in this case was
constitutional because it was based on probable cause or
reasonabl e suspi ci on

14 W& conclude that Ws. Stat. 8§ 343.305(9)(a)5.a. does not
limt the defendant to contesting whether the officer had
probable cause to believe the defendant was operating while
under the influence of an intoxicant. The | anguage of the
statute provides that a defendant may also contest whether he
was |awfully placed under arrest. As part of this inquiry, the
circuit court my entertain an argunment that the arrest was
unl awful because the traffic stop that preceded it was not
justified by either probable cause or reasonabl e suspicion.

15 Wen we consider the totality of the facts and
circunstances in this case, we conclude that the arresting
officer pointed to specific and articulable facts, which taken
together with rational inferences fromthose facts, give rise to
the reasonable suspicion necessary for an investigative stop.
Because the stop of Anagnos's vehicle was supported by
reasonabl e suspicion, the circuit court erred in concluding that

the stop was unconstitutional and that Anagnos was not lawfully

2 Here, Anagnos was arrested for operating while under the
i nfluence of alcohol. If the defendant was arrested for
operating with a detectable anmount of restricted controlled
substance in his or her blood (OCS) or for having a prohibited
al cohol concentration (PAC), Ws. Stat. 8§ 343.305(9)(a)5.a.
would permt the defendant to challenge whether the officer had
probabl e cause to believe the person was operating a notor
vehi cl e under those conditions.
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pl aced under arrest. Under these circunstances, we reverse the
court of appeals and remand to the circuit court to revoke
Anagnos's operating privilege under Ws. Stat. 8§ 343.305(9)(d).

I

16 The events leading up to Anagnos's refusal to take a
chem cal test occurred at approximately 1:15 a.m on January 31,
2010. At that tinme, Deputy Fram was on patrol in Lake Geneva
when he observed a vehicle pull out of a parking |lot and nake a
left turn by crossing a highway divided by an elevated nedi an
He observed the vehicle accelerate rapidly to a stoplight,
execute a second left turn wthout signaling, and again
accelerate rapidly. Based on these observations, Deputy Fram
st opped the vehicle.

17 Once  Deputy  Fram approached the wvehicle, he
determined that its driver, Anagnos, was intoxicated. He read
Anagnos the Informng the Accused formas required by Ws. Stat.
§ 343.305(4)(2009-10)° and asked Anagnos to consent to chenica
testing. Anagnos ref used. Pur suant to Ws. St at .
8§ 343.305(9)(a), Deputy Fram pronptly filed a notice of intent
to revoke Anagnos's operating privileges.

18 Anagnos retained counsel and requested a hearing on

the revocation notice. During the hearing, defense counsel

3 Wsconsin Stat. § 343.305(4) requires |aw enforcenent

officers, at the tine of a request for a chem cal test specinen,
to inform the person that, anong other things, refusal to take
the test wll result in revocation of operating privileges.

Al'l subsequent references to the Wsconsin Statutes are to
t he 2009-10 version unless otherw se indicat ed.
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stipulated that once Deputy Fram stopped the vehicle and
observed Anagnos, he had probable cause to believe Anagnos was
driving while under the influence of alcohol. Def ense counsel
also stipulated that Deputy Fram properly read the Informng
the Accused form to Anagnos, and that Anagnos refused to take
the chemcal test. The only issue challenged by defense counse
was the constitutionality of the stop.

19 The State and the defense disagreed about whether the
relevant statutes permtted Anagnos to defend against revocation
by contesting the constitutionality of the traffic stop. The
circuit court agreed that the perm ssible scope of a refusal
hearing was "an interesting |legal question,” but it decided to
t ake evidence about the constitutionality of the stop prior to
ruling on that question.

110 Deputy Fram testified that he was stopped at a red
l[ight at approximately 1:15 in the norning when he wtnessed
Anagnos's vehicle pulling out of a Taco Bell parking ot and
turning left onto H ghway 120. That highway is divided by an
el evated nedian, and Deputy Fram testified that Anagnos drove
over the median in the course of turning left.

111 Deputy Fram described the elevated nedian as "a

concrete curb with . . . concrete paved in between the two curbs
dividing northbound and southbound H ghway 120 |anes."” He
continued: "[The curb] raises maybe four or five inches,

standard curb height, whatever height that would be; and then
it's flat across the top with concrete until the other side of
the curb where it cones back down again."

5
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12 Deputy Fram testified that he was "famliar wth
other . . . concrete dividers for highways," including "dividers
that are designed to permt an individual to cross over them"™
He explained: "They're usually gradually sloped, either convex
or concaved angles and usually are not [perpendicular] to the
roadway. "

13 Upon questioning by the circuit court, Deputy Fram
agreed that the elevated nedian crossed by Anagnos "is not the
usual type of barrier you're expected to be able to cross.
You're not supposed to cross that barrier to turn in any
direction normal ly."

14 Deputy Fram testified that after executing the turn,
Anagnos "rapidly accelerated" up to the nearest stoplight. \Wen
the stoplight turned green, Deputy Fram observed Anagnos turn
left onto H ghway 50 wthout activating his turn signal and
again "[take] off at a rapid acceleration.™ On  cross-
exam nation, Deputy Fram acknow edged that there were not any
vehicles in addition to the ones driven by Anagnos and Deputy
Fram in the vicinity, and that he could not confirm that
Anagnos exceeded the speed limt at any tine.

115 The circuit court also heard testinony from Anagnos,
who testified that he did not exceed the speed Ilimt at any tine
and that he knew he had activated his turn signal because "I
al ways put on a turn signal." He also testified that, based on
his own neasurenents, the height of the nedian he crossed was
not four to five inches, but rather, was only one-and-a-half to
two inches. After further investigation, the State |ater

6
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conceded that the elevated nmedian was not four or five inches
high as Deputy Fram estimated, but rather was two inches high
and five feet, eight inches w de.

116 Based on the evidence adduced at the hearing, the
circuit court determned that Deputy Fram did not have probable
cause to stop Anagnos because he did not observe Anagnos viol ate
any law prior to the traffic stop. The court asserted that
Anagnos did not violate Ws. Stat. 8 346.15 when he crossed the
el evated nedian because the curb was only two inches high,
rather than four to five inches as Deputy Frani had estimted.?
It further determned that there was no evidence that Anagnos
exceeded the speed limt, and that Anagnos was not required to
activate his turn signal prior to turning onto H ghway 50
because the novenent did not affect other traffic. Ws. Stat

§ 346.34(1)(b).

* Wsconsin Stat. § 346.15 provi des:

Whenever any highway has been divided into 2 roadways
by an intervening wunpaved or otherwise <clearly
indicated dividing space or by a physical barrier
constructed to substantially inpede <crossing by
vehicular traffic, the operator of a vehicle shal

drive only to the right of the space or barrier and no
operator of a vehicle shall drive over, across, or
within the space or barrier except through an opening

or at a crossover or intersection . . . , except that
an operator of a vehicle when making a left turn to or
froma private driveway . . . may drive across a paved

di viding space or physical barrier not constructed to
i npede crossing by vehicular traffic, wunless the
crossing i s prohibited by signs .
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117 The circuit court pointed to the "m stakes [made] by
the officer," specifically Deputy Fram's belief that the two
left turns were illegal, when it concluded that the stop was not
supported by reasonable suspicion. Accordingly, the court
determ ned that the stop was unconstitutional, and it entered an
order "suppressing" the evidence obtained as a result of the
stop. Utimtely, the circuit court dismssed the State's case.®

18 The court of appeals affirned. It concluded that the
ref usal hearing statute, W s. St at . 8 343.305(9)(a)5. a.,
permtted the circuit court to consider the |awfulness of the

traffic stop at the refusal hearing. State v. Anagnos, 2011 W

App 118, 9115, 337 Ws. 2d 57, 805 N W2d 722. Like the circuit
court, the court of appeals’' reasonable suspicion analysis
relied heavily on the premse that Anagnos broke no traffic
laws. 1d., 913. Noting that Deputy Fram did not testify that
he suspected that Anagnos was intoxicated prior to the stop, the
court of appeals concluded that the stop was unconstitutional
because it was not supported by probable cause or reasonable

suspi cion. 1d.

® The court's order provided: "Based upon the suppression of
evi dence ordered above, the State is without sufficient evidence
to nmeet its burden of proof to establish that the defendant
unlawful ly refused to submt to chemcal testing, and therefore,
the Court finds that the defendant's refusal to submt to
chem cal testing was REASONABLE, and the refusal charge is
t heref ore DI SM SSED. "
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19 This <case presents two questions for our review
First, we nust determine whether a defendant may raise the
constitutionality of a traffic stop as a defense at a refusa
heari ng. To answer this question, we are required to interpret
the refusal hearing statute, Ws. Stat. 8 343.305(9)(a)5. It is
wel |l established that this court interprets statutes independent
of the determnations rendered by the circuit court and the

court of appeals. Megal Dev. Corp. v. Shadof, 2005 W 151, {8,

286 Ws. 2d 105, 705 N. W 2d 645.

120 If we determne that a defendant may defend agai nst a
refusal on the basis of the constitutionality of the stop, we
must determne whether the stop of Anagnos's vehicle was
constitutional. The stop was unconstitutional if it was not
based on probabl e cause or reasonabl e suspi cion.

21 Whether there was probable cause or reasonable
suspicion to conduct a stop is a question of constitutional
fact, which is a mxed question of law and fact to which we

apply a two-step standard of review State v. Post, 2007 W 60,

18, 301 Ws. 2d 1, 733 N.W2d 634. First, we review the circuit
court's findings of historical fact under the clearly erroneous
st andar d. Id. Second, we review the application of those
historical facts to the constitutional principles independent of
the determ nations rendered by the circuit court and the court
of appeals. Id.
11

122 We begin by examning the relevant st at ut es.

W sconsin Statute 8 343.305, known as the inplied consent | aw,

9
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provi des that any person who drives on the public highways of
this state is deened to have consented to chem cal testing upon
request by a law enforcenent officer. Upon arrest of a person
for violation of an OWN-related statute, a |aw enforcenent
officer may request the person to provide a blood, breath, or
urine sanple for chemical testing.® Ws. Stat. § 343.305(3)(a).
At the tinme of the request for a sanple, the officer nust read
to the person certain information set forth in § 343.305(4),
referred to as the Informng the Accused form

123 |If the person submts to chem cal testing and the test
reveals the presence of a detectable anount of a restricted
control |l ed substance or a prohibited al cohol concentration, the
person is subjected to an admnistrative suspension of his
operating privileges. Ws. Stat. 8§ 343.305(7)(a). The person
has the right to an admnistrative hearing and to judicial
review. Ws. Stat. 8§ 343.305(8). The admnistrative hearing is
limted to certain issues that are set forth by statute. W s.

Stat. § 343.305(8)(b)?2.

® Wsconsin Stat. § 343.305(3)(a) enunerates a series of
specific offenses, including Ws. Stat. 88 346.63(1), 346.63(2),
346.63(2m, 346.63(5), 346.63(6), 940.09, and 940. 25. For ease
of reading, we collectively refer to these statutes as "OW-
rel ated statutes" throughout the opinion.

As discussed above, W s. St at. § 343.305(3)(a) is
inplicated when a person is arrested for violation of an OW-
related statute. There are parallel provisions set forth in
Ws. Stat. 8 343.305(3)(am (addressing persons driving or
operating or on duty tinme with respect to a commercial notor
vehicle) and Ws. Stat. 8 343.305(3)(ar) (addressing persons
involved in accidents that cause substantial bodily harn).

10
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24 1f, on the other hand, the person refuses to submt to

chemcal testing, he is informed of the State's intent to

i mredi ately revoke his operating privileges. Ws. Stat.
8 343.305(9)(a). The person is also inforned that he nay
request a ref usal heari ng in court. Ws. St at.

8§ 343.305(9) (a)4.
25 The issues that a defendant may raise at a refusal
hearing are limted by statute to those set forth in Ws. Stat.

8§ 343.305(9)(a)5. Ws. Stat. 8 343.305(9)(c); see also State v.

Nor dness, 128 Ws. 2d 15, 381 N.W2d 300 (1986); Washburn County

v. Smith, 2008 W 23, 308 Ws. 2d 65, 746 N.W2d 243; State V.
Gautschi, 2000 W App 274, 240 Ws. 2d 83, 622 N.W2d 24. |f
all of the issues under sub. (9)(a)5. are determ ned adversely
to the person, the court shall revoke the person's operating
privil eges. Ws. Stat. 8§ 343.305(9)(d). However, "[i]f one or
more of the issues is determned favorably to the person, the
court shall order that no action be taken on the operating
privilege on account of the person's refusal to take the test in

question." Ws. Stat. § 343.305(9)(d).’

" During the proceedings in the circuit court, the parties
and the court seened to believe that the refusal hearing had
been converted into a suppression hearing. The State asserts
that it is not proper for the court to suppress evidence at a
refusal hearing because it is an adm nistrative proceeding, and
the rules of crimnal procedure do not apply.

11
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26 The State argues that by virtue of sub. (9)(a)5.a., a
def endant cannot contest the constitutionality of the officer's
initial decision to conduct a traffic stop. Rather, it asserts,
Anagnos is limted to contesting whether there was probable
cause to believe that he was operating while under the influence
of an intoxicant based on all the information the officer had
gathered during a traffic stop and up until the nonment of the
arrest.

27 To evaluate the State's argunent, we again turn to
exam ne the statutory text. Wsconsin Statute 8§ 343.305(9)(a)5.
provides that the issues a defendant may contest at a refusal

hearing are limted as foll ows:

a. Wether the officer had probable cause to believe
the person was driving or operating a notor vehicle
while under the influence of alcohol . . . and
whet her the person was lawfully placed under arrest
for violation of [an ON-rel ated statute].

The discussion of "suppression” and the exclusionary rule
is sonmewhat beside the point. The question is not whether
evidence of Anagnos's intoxication and refusal should be
suppressed under the exclusionary rule as fruit of the poisonous
tree. Instead, the statute directs that the question in this
case is whether the person was "lawfully placed under arrest.”
If the answer to this question is "no," the statute directs the
court to "order that no action be taken" against the person.
Ws. Stat. § 343.305(9)(d).

The parties did not nmake any argunents about what
preclusive effect, if any, a determnation in a refusal hearing
that the person was not lawfully placed under arrest would have
in a subsequent prosecution for OW. Accordingly, we do not
address that question. See the concurrence, which further
di scusses this issue.

12
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b. Wether the officer conplied with sub. (4) [by
reading the Inform ng the Accused formto the person].

c. Whether the person refused to permt the test. The
person shall not be considered to have refused the
test if it is shown by a preponderance of evidence
that the refusal was due to a physical inability to
submt to the test . . . unrelated to the wuse of
al cohol, <controlled substances, controlled substance
anal ogs or other drugs.

128 When interpreting a statute, we begin wth the

| anguage of that statute. State ex rel. Kalal v. Crcuit Court

for Dane County, 2004 W 58, 4945, 271 Ws. 2d 633, 681 N w2d

110. "Statutory l|anguage is read where possible to give
reasonable effect to every word, in order to avoid surplusage.”

Id., 946; see also Johnson v. State, 76 Ws. 2d 672, 676, 251

N.W2d 834 (1977); Dykstra v. Arthur G MKee & Co., 100

Ws. 2d 120, 127, 301 N W2d 201 (1981): Wwod County v. Bd. of

Vocational, Technical & Adult Edu., 60 Ws. 2d 606, 615, 211

N.W2d 617 (1973) ("[T]his court can only attenpt to construe a
statute so that all parts have a function and neaning.").

29 In this case, the relevant portion of the statute is
found in sub. (9)(a)5.a. That subsection permts circuit courts
to consider "[w hether the officer had probable cause to believe
the person was driving or operating a notor vehicle while under

the influence of alcohol . . . and whether the person was

lawfully placed under arrest" for violation of an OW-rel ated

statute. (Enphasis added).
130 According to the State, the inquiry of "whether the
person was l|lawfully placed under arrest” for violation of an

OWN-related statute is enconpassed within the issue of whether

13
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the officer had probable cause to believe the person was
driving under the influence of alcohol, an issue that Anagnos
has conceded. To bolster this interpretation, the State relies
on this court's decisions in Nordness and Smth. In each of
those cases, this court focused its inquiry on "[w hether the
of ficer had probable cause to believe the person was driving or
operating a notor vehicle while under the influence of alcohol™
and did not discuss "whether the person was lawfully placed
under arrest.”

131 The interpretation advanced by the State, that the
| awful ness of the arrest is enconpassed within the inquiry of
probabl e cause, is not conpatible with the statutory |anguage
It would render the statutory phrase "and whether the person was
lawfully placed under arrest" nere surplusage. See Kalal, 271
Ws. 2d 633, 746.

132 The legislature's use of the conjunctive word "and"
indicates that there are two 1issues set forth 1in sub.
(9)(a)5.a., and that those two issues are independent.® Not only
can a defendant contest "[w hether the officer had probable
cause to believe the person was driving or operating a notor
vehicle while under the influence of alcohol,” but also, the
def endant can contest "whether the person was lawfully placed
under arrest"” for violation of an OW-related statute.

Gautschi, 240 Ws. 2d 83, {(6. If the legislature had intended

8 See Bartholomew v. Wsconsin Patients Conpensation Fund,
2006 W 91, 979, 293 Ws. 2d 38, 717 N.W2d 216.

14
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to limt the inquiry set forth in sub. (9)(a)5.a. to "[w hether
the officer had probable cause to believe the person was driving
or operating a notor vehicle while wunder the influence of
al cohol ," we presune that it would not have included | anguage in
the statute indicating that courts nust also inquire into
"whether the person was lawfully placed under arrest for
violation of [an ON-related statute]."

33 Further, neither Nordness nor Smith undermne this
textually based interpretation of the statute. In both cases,
this court concluded (as we do here) that the issues that can be
raised at a refusal hearing are strictly limted to the issues
enunerated in the refusal hearing statute.® Nor dness, 128
Ws. 2d at 19. In both cases, the court zeroed in on the
portion of the refusal hearing statute that was relevant to the
argunents raised in the particular case: "whether the officer
had probable cause to believe the person was driving or
operating a notor vehicle while under the influence of alcohol."
Nei ther case was presented wth any question regarding the
meani ng of the statutory phrase "whether the person was lawfully
pl aced under arrest for violation of [an ON-related statute],"”
and the court did not address the neaning of that phrase in

ei t her case.

° At the tine that the Nordness case was decided, the
refusal hearing statute was Ws. Stat. 8§ 343.305(3)(b)5. (1983-
1984). The statute has been subsequently anmended and renunbered
to Ws. Stat. 8 343.305(9)(a)5. For purposes of our analysis,
the content of the statute is substantially the sane as it was
when Nordness was deci ded.

15
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134 In Nordness, the officer saw a vehicle weaving in the
roadway and identified the driver as Nordness. 128 Ws. 2d at
21. The officer illumnated his red lights and siren, but the
vehicle did not stop. Id. The officer followed the vehicle as
it accelerated and then turned into a driveway, watched as the
driver got out of the car and ran to the house, shouted for the
driver to stop, and observed the driver turn around and nunble
sonething unintelligible before disappearing toward the back of
the house. |d. at 21-22.

135 Nordness never challenged the Ilawfulness of the
officer's decision to attenpt to pull him over. | nst ead,
Nor dness argued that he was not actually the driver of the car
He argued that there was a "threshold determ nation to whether
probabl e cause existed,"” that is, "whether the person charged
with refusal to submt to chemcal testing was in fact the
driver of the notor vehicle." 1d. at 24, 19.

136 The Nordness court "reject[ed] the argunent that [the
refusal hearing statute] enconpasses anything nore than the
issues listed wthin that subsection,” and accordingly, it
likewi se rejected the assertion that there was any "threshol d"
i ssue of whether Nordness was actually the driver of the car.
Id. at 24. It concluded that the question in the statute is
whether the officer had probable cause to believe that the
def endant drove while intoxicated, not whether it was actually
the defendant who was driving while intoxicated. 1d. at 26-27
According to the Nordness court, nmaking a factual determ nation
about whether the defendant was "actually the driver of the car”

16
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woul d "inperm ssibly broaden[] the revocation hearing's scope to
consider"” an issue that was not enunerated in the statute. | d.
at 26-27

137 In Smth, the defendant was pulled over after an

of ficer observed him traveling on a two-lane highway at a rate
of speed that appeared to be well above the posted speed |imt.
308 Ws. 2d 65, 8. After being pulled over, Smth was arrested
for operating a notor vehicle while under the influence of an
i nt oxi cant. Smth never challenged the legality of the stop.
Rat her, he chall enged whether the officer had probable cause to
arrest him for operating under the influence, given that there
was no evidence that the officer conducted a field sobriety
test. 1d., 724.

138 We acknow edge that in both Nordness and Smth, the
court used shorthand to sumarize the issues that are enunerated
in the refusal hearing statute. W al so acknow edge that, by
using this shorthand, the court did not discuss the statutory
| anguage at issue here: "whether the person was |awfully placed
under arrest"” for violation of an ON-related statute. |nstead,
the court summarized the issues set forth in the refusal hearing
statute as follows: "(1) whether the officer had probable cause
to believe the person was driving under the influence of
al cohol ; (2) whether the officer conplied with the informationa
provisions . . . ; (3) whether the person refused to permt the
test; and (4) whether the refusal to submit to the test was due
to a physical inability." Nordness, 128 Ws. 2d at 28; Snmith,
308 Ws. 2d 65, 12 n.3.

17
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139 In both <cases, the <court attenpted to sinplify
conplicated statutory |anguage, and in so doing, the court
focused on the portion of the refusal hearing statute that was
directly inplicated by the argunents advanced in each case. I n
both cases, the relevant portion of the statute was "[w] hether
the officer had probable cause to believe the person was driving
or operating a notor vehicle while wunder the influence of
al cohol." The lawfulness of a traffic stop was not at issue in
ei t her case. The court's attenpts to focus its inquiry on the
statutory |language relevant to the resolution of the cases
before it should not be m sunderstood as a conclusion that the
phrase "whether the person was |lawfully placed under arrest" for
violation of an OWN-related statute is surplusage. Nei t her
Nordness nor Smith stands for the proposition that that phrase
shoul d be read out of the statute.'°

40 In the alternative, the State argues that if the
statutory phrase "lawfully placed under arrest for violation of
[an ON-related statute]"” nust be given independent neaning, it
means only that the person was actually arrested for an OW
of f ense. Again, the State's alternative interpretation omts

| anguage from the statute. The statute provides that the

0 "I'Questions which nerely lurk in the record, neither

brought to the attention of the court nor ruled upon, are not to
be considered as having been so decided as to constitute
precedents. " Webster v. Fall, 266 U S. 507, 511 (1925); see
also MBS-Certified Public Accountants, LLC v. Wsconsin Bel
Inc., 2012 W 15, 1934, 34 n.15, 338 Ws. 2d 647, 809
N. W 2d 857.

18
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consideration for the circuit court was whether the person was
"lawfully placed under arrest."” If the legislature neant to
limt this defense to whether the person was actually placed
under arrest, not whether the person was |awfully placed under
arrest, we presune that the legislature would have not used the
word "lawfully" in the statute

41 Here, Anagnos was not "lawfully placed under arrest”
if he was seized during the course of an wunconstitutional

traffic stop. See Welsh v. Wsconsin, 466 U.S. 740, 745-46

(1984) (determning that a defendant was not "lawfully placed
under arrest" because officers violated the Fourth Anmendnent by
seizing the defendant in his honme without a warrant and w t hout
exi gent circunstances). The traffic stop at issue in this case
was unconstitutional if it was not based on probable cause or
reasonabl e suspicion. !

142 We conclude that Ws. Stat. 8§ 343.305(9)(a)5.a. does

not limt the circuit court to considering whether, based on all

1 The Fourth Amendment of the United States Constitution
provides that "[t]he right of the people to be secure in their

persons. . . against unreasonable searches and seizures, shall
not be violated. . . but upon probable cause . . . ." See also
Ws. Const. Art. I, 8§ 11

In Terry v. Chio, 392 U S 1, 22 (1968), the United States
Suprene Court determned that 1in appropriate circunstances,
"reasonabl e suspicion” could justify a brief detention "for
pur poses of investigating possibly crimnal behavior even though
there is no probable cause to make an arrest.” W have adopted
this anal ysis under our own constitution, State v. Post, 2007 W
60, 12, 301 Ws. 2d 1, 733 N.W2d 634, and the |egislature has
also codified the reasonable suspicion standard in Ws. Stat.
§ 968. 24.

19



No. 2010AP1812

the evidence gathered up until the nmonment of the arrest, the
officer had probable cause to believe the defendant was
operating while wunder the influence of an intoxicant. The
| anguage of the statute provides that a defendant may also
contest whether he was |awfully placed under arrest. As part of
this inquiry, the circuit court may entertain an argunent that
the arrest was unlawful because the traffic stop that preceded
it was not justified by probable cause or reasonabl e suspi cion.
143 1f the court concludes that the defendant was not
"lawfully placed under arrest,"” then it has determ ned the issue
set forth in sub. (9)(a)5.a. favorably to the defendant. Under
those circunstances, Ws. Stat. 8§ 343.305(9)(d) provides that
"the court shall order that no action be taken on the operating
privilege on account of the person's refusal to take the test in

question. "'?

12 The State al so advances a public policy argunent based on
a conparison between Ws. Stat. 8§ 343.305(9)(a)5.a. (which sets
forth the issues that can be considered in a refusal hearing in
court) and Ws. Stat. 8 343.305(8)(b)2. (which sets forth the
issues that can be considered in an admnistrative suspension
hearing based on a chemical test that reveals a prohibited
anount of al cohol in the driver's bl ood).

As expl ained above, the refusal statute plainly permts
defendants to challenge both probable cause and whether the

arrest was |awful. By contrast, on its face, the chem cal
testing statute appears to permt defendants to challenge
probabl e cause only, and not the |awfulness of the arrest. See

Ws. Stat. 8§ 343.305(8)(b)2.e. ("If a test was requested under
sub. (3)(a)," a defendant may chall enge "whether probable cause
existed for the arrest.") The State asserts that permtting
only those drivers who refuse chemcal testing to challenge the
| awful ness of the arrest will have the effect of encouraging
drivers to refuse chem cal testing.
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|V

144 We turn to reviewing the circuit court's determ nation
t hat Anagnos was not |awfully placed under arrest. The circuit
court appeared to base this determnation on its conclusion that
Deputy Fram did not observe Anagnos violate any law prior to
t he stop. Most significantly, the circuit court determ ned that
Anagnos did not violate Ws. Stat. 8 346.15 when he crossed the
el evated nmedian to turn left onto the divided highway, and the
State does not now argue that any of Anagnos's other actions
violated the rules of the road.

45 For purposes of this opinion, we take the circuit
court's conclusion about the legality of crossing the nedian at
face val ue. Al though the height of the elevated nedian was
contested at the circuit court, we are not certain that a
factual determ nation about its height is dispositive of whether
the statute was violated. Under Ws. Stat. § 346.15, the
determ native question appears to be whether a physical barrier

was "constructed” to "inpede crossing by vehicular traffic," and

Qur decision in this case is based on the text of the
statute at issue. W nmke no attenpt to offer an interpretation
of Ws. St at . 8§ 343.305(8) in this opinion because the
interpretation of that statute is not at issue in this case.

In any event, we generally |eave questions of public policy
to the |egislature. See, e.g., Milder v. Acne-C evel and Corp.
95 Ws. 2d 173, 185-86, 290 N.W2d 276 (1980) In a case of
refusal, the legislature plainly provided that a defendant can
chal l enge the | awful ness of the arrest in a refusal hearing, and
we are reticent to read those words out of the statute, as the
State urges. If we are wong about the legislative intent, we
suspect that the legislature will clarify its intent by anending
the rel evant statutes.
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Deputy Fram testified that based on his experience, the
el evated nedian crossed by Anagnos "is not the usual type of
barrier you' re expected to be able to cross.”

46 Even so, we assune, w thout deciding, that the circuit
court <correctly determined that Deputy Fram did not have
probabl e cause when he conducted the traffic stop because he did
not observe Anagnos violate Ws. Stat. § 346.15 or any other
I aw. Qur assunption that driving over the elevated nedi an was
not unlawful, however, does not resolve the question of whether
the traffic stop was supported by reasonabl e suspi ci on.

147 An investigative traffic stop may be supported by
reasonabl e suspicion even when the officer did not observe the
driver violate any law. See Post, 301 Ws. 2d 1, 124 ("[I]t is
clear that driving need not be illegal in order to give rise to
reasonabl e suspicion” because such a standard "would allow
i nvestigatory stops only when there was probable cause to nake

an arrest."); State v. Waldner, 206 Ws. 2d 51, 57, 556 N W2d

681 (1996) ("The law allows a police officer to make an
i nvestigatory stop based on observations of |awful conduct so
|l ong as the reasonable inferences drawn from the |awful conduct
are that crimnal activity is afoot.").

148 1In evaluating whether an investigatory traffic stop is
supported by reasonable suspicion, the officer nmust have nore
than an "inchoate and wunparticularized suspicion or hunch."”
Post, 301 Ws. 2d 1, 110. Rather, the officer "nust be able to
point to specific and articulable facts which, taken together
with rational inferences from those facts, reasonably warrant”
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the traffic stop. [d. This determnation is based on "whether
the facts of the case would warrant a reasonable police officer,
in light of his or her training and experience, to suspect that
the individual has commtted, was commtting, or is about to
commt a crinme." Id., 713.

149 The determ nation of whether a stop was objectively
reasonable turns on the facts of each individual case.
Nevert hel ess, the Wl dner and Post cases are instructive.

150 In Waldner, an officer observed a car driving on a
main thoroughfare at a slow rate of speed at 12:30 in the
nor ni ng. 206 Ws. 2d at 53. The car stopped briefly at an
uncontrol l ed intersection. Id. Then, the car turned onto a
cross-street and accelerated at a high rate of speed. I1d. The
of ficer observed the car park into a |egal parking space, where
the driver opened the car door and proceeded to dunp the
contents of a plastic glass onto the roadway. |1d.

151 Under these circunstances, this court recognized that
"any one of these facts, standing alone, mght well be
insufficient" to provide reasonable suspicion. 1d. at 58. W
further acknow edged that all of the acts were |awful and each
coul d have an innocent explanation. Id. at 59.

152 However, when we |ooked at the totality of the facts
taken together, we concluded that "the whole [was] greater than

the sum of its individual parts,” anobunting to reasonable

suspicion to warrant an investigative stop:

The building blocks of fact accumulate. And as they
accunul ate, reasonable inferences about the cumul ative
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effect can be drawn. In essence, a point is reached
where the sum of the whole is greater than the sum of
its individual parts. That is what we have here. These
facts gave rise to a reasonable suspicion that
sonet hing unl awful m ght well be afoot.

Id. at 58.

153 W were faced with a simlar situation in Post. At

9:30 P.M, the officer witnessed a vehicle that was "canted such
that it was driving at least partially in the unmarked parking
| ane. " 301 Ws. 2d 1, 94. The officer followed Post's car and

observed that the vehicle continued to weave in an "S-type"

pattern between the center line and the parking |ane over two
bl ocks. Id., ¢95. The officer later testified that the manner
of Post's driving was a "clue that he may be intoxicated."” Id.

154 In Post, we acknow edged that "weaving within a single
| ane can be insignificant enough that it does not [alone] give
rise to reasonable suspicion,” and further, that the officer
"did not observe any actions that constituted traffic violations
or which, considered in isolation, provided reasonabl e suspicion
that crimnal activity was afoot." Id., 9919, 28. However ,
when we considered the “"totality of the «circunstances,"”
including crossing over into the parking |ane, weaving wthin
the single lane, and the time of night, we concluded that the
officer "presented specific and articulable facts, which taken
together with rational inferences fromthose facts, give rise to
the reasonable suspicion necessary for an investigative stop."
ld., 37

155 In this case, the circuit court carefully considered

t he evi dence. Nevertheless, it erred by considering the facts
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articulated by Deputy Fram in isolation, and also by placing
undue enphasis on whether any of these facts amobunted to a
violation of a |aw Throughout its oral decision, the circuit
court repeatedly stressed that Anagnos "ha[d] not broken any
| aw' and that Deputy Fram | acked reasonable suspicion to stop
Anagnos' s vehi cl e because he erroneously determ ned that Anagnos
violated two traffic | aws.

156 When the totality of circunstances is considered in
light of the constitutional principle that there need not be a
violation of the law to give rise to a reasonable suspicion, a
different picture energes. The facts, as articulated by Deputy
Fram, lead to a reasonable suspicion that the driver of the
vehicle made a series of unusual and inpulsive driving choices,
suggestive of inpairnent.

57 In this case, Anagnos first attracted Deputy Fram's
attention when he executed a turn by driving over an elevated
medi an that was five feet, eight inches in wdth. Deputy Fram
testified that it "is not the wusual type of barrier you're
expected to be able to cross.™ Under these circunstances, an
objectively reasonable officer would conclude that Anagnos's
choice to cross that nedian, rather than turning right and
executing a legal Uturn at the break in the nedian, raised a
suspi cion that Anagnos was driving in an unusual manner. Much
I i ke stopping at an uncontrolled intersection or weaving within
a lane, executing a left turn over an elevated nedian that is
more than five feet wde, though arguably not illegal, would
encourage a reasonable officer to further nonitor the driver.
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58 Anagnos's  subsequent actions, twice accelerating
rapidly and executing a second left turn wthout signaling,
could confirm to a reasonable officer that there was cause for
suspicion. That suspicion would reasonably be hei ghtened by the
officer's experience that he is nore likely to encounter
inpaired drivers at 1:15 in the norning.

159 Like the circuit court and the court of appeals, we
recogni ze that Deputy Fram did not specifically testify that he
suspected that Anagnos was inpaired in sone way. In fact,
during the hearing, Deputy Fram was only asked to testify about
the facts he observed. He was never asked about his subjective
deci sion to execute the stop.

160 Nevert hel ess, this gap in the record is not
determ nati ve. The | egal determ nation of reasonable suspicion
is an objective test: "Wiat would a reasonable police officer
reasonably suspect in |light of his or her training and
experience." \Waldner, 206 Ws. 2d at 56. Although the officer
"must be able to point to specific and articulable facts"”
supporting reasonable suspicion, Post, 301 Ws. 2d 1, 910, and
an officer's subjective belief can be considered in the totality

of the circunstances, State v. Kyles, 2004 W 15, ¢9123-30, 269

Ws. 2d 1, 675 N.W2d 449, the legal determ nation of reasonable
suspicion is by no neans dependent upon the subjective belief of
the officer. When we consider the totality of the facts and
ci rcunstances as building blocks, we conclude that Deputy Fram
"presented specific and articulable facts, which taken together
with rational inferences from those facts, give rise to the

26



No. 2010AP1812

reasonabl e suspicion necessary for an investigative stop."
Post, 301 Ws. 2d 1, 137.

161 Because the stop of Anagnos's vehicle was supported by
reasonabl e suspicion, the circuit court erred in concluding that
Anagnos was not lawfully placed under arrest. Under these
circunstances, we reverse the court of appeals and renmand to the
circuit court to revoke Anagnos's driving privileges under Ws.
Stat. 8§ 343.305(9)(d).

\Y

162 In sum we conclude that Ws. Stat. 8§ 343.305(9)(a)5.a
does not limt the defendant to contesting whether the officer
had probable cause to believe the defendant was operating while
under the influence of an intoxicant. The | anguage of the
statute provides that a defendant may also contest whether he
was |awfully placed under arrest. As part of this inquiry, the
circuit court my entertain an argunment that the arrest was
unl awful because the traffic stop that preceded it was not
justified by either probable cause or reasonabl e suspicion.

163 When we consider the totality of the facts and
circunstances in this case, we conclude that the arresting
officer pointed to specific and articulable facts, which taken
together with rational inferences fromthose facts, give rise to
the reasonable suspicion necessary for an investigative stop.
Because the stop of Anagnos's vehicle was supported by
reasonabl e suspicion, the circuit court erred in concluding that
the stop was unconstitutional and that Anagnos was not lawfully
pl aced under arrest. Under these circunstances, we reverse the
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court of appeals and remand to the circuit court to revoke
Anagnos's operating privilege under Ws. Stat. 8§ 343.305(9)(d).
By the Court.—Fhe decision of the court of appeals is
reversed and the cause is remanded.
164 N PATRICK CROOKS and DAVID T. PROSSER, J.J., did not

partici pate.
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65 ANNETTE KI NGSLAND ZI EGLER, J. (concurring). Wile I
join the majority opinion, | wite separately to clarify what
the majority opinion does and does not address. The majority
opinion reverses the decision of the court of appeals that
affirmed the circuit court's order dismssing the State's charge
against Dimtrius Anagnos for inproperly refusing to take a
chem cal test for the purpose of determning the presence or
gquantity of alcohol in his blood or breath, contrary to
Wsconsin's inplied consent law, Ws. Stat. § 343.305. Both the
circuit court and the court of appeals determned that the |aw
enforcement officer's traffic stop of Anagnos's vehicle was
unconstitutional, and therefore, Anagnos was not "lawfully
pl aced under arrest for [a] violation of s. 346.63(1)" pursuant
to § 343.305(9)(a)5. a. See majority op. , 1916- 18.
Consequently, both courts concluded that Anagnos's refusal to
take the test was not inproper. See § 343.305(9)(d). Thi s
court reverses, holding that the traffic stop of Anagnos's
vehicle was supported by reasonable suspicion. See majority
op., T5. Accordingly, the majority opinion renmands the cause to
the ~circuit ~court wth instructions to revoke Anagnos's
operating privilege pursuant to § 343.305(9)(d), (10).

66 In other words, the nmjority opinion addresses only
the State's refusal charge against Anagnos. The majority
opi nion does not address the separate charge agai nst Anagnos for
operating a notor vehicle while under the influence of an

i ntoxicant (OW), contrary to Ws. St at. § 346.63(1)(a).
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Mor eover, because this court concludes, for purposes of the
refusal charge, that the traffic stop of Anagnos's vehicle was
support ed by r easonabl e suspi ci on and was t herefore
constitutional, the mpjority opinion does not address what, if
any, inpact the opposite conclusion mght have in a subsequent
prosecution of the separate OW charge. See id., 125 n.7
(clarifying that the mmjority opinion does not decide "what
preclusive effect, if any, a determination in a refusal hearing
that the person was not lawfully placed under arrest would have
in a subsequent prosecution for ON").

167 A refusal charge under Ws. Stat. § 343.305(9) is
distinct from charges of ON or operating a notor vehicle with a
prohi bited al cohol concentration (PAC) under Ws. St at .
§ 346.63. Indeed, Ws. Stat. 8 343.305(9)(d) clarifies that the
determination on a refusal charge "does not preclude the
prosecution of the person for violation of s. 346.63(1), (2m,

(5) or (7) or a local ordinance in conformty therewith . it

YInits entirety, Ws. Stat. § 343.305(9)(d) states:

At the close of the [refusal] hearing, or wthin

5 days thereafter, the court shall determne the
i ssues under par. (a)5. or (amb5. If all issues are
determ ned adversely to the person, the court shall
proceed under sub. (10). If one or nore of the issues

is determ ned favorably to the person, the court shall
order that no action be taken on the operating
privilege on account of the person's refusal to take
the test in question. This section does not preclude
the prosecution of the person for violation of
s. 346.63(1), (2m, (5) or (7) or a local ordinance in
conformty therew t h, or S. 346.63(2) or (6),
940.09(1) or 940. 25.
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168 Likew se, despite the inpressions of the circuit court
and the parties in the instant case, see mmjority op., 17117 &
n.5 25 n.7, a refusal hearing is distinct from a hearing that
may be held in the prosecution of a separate ON or PAC charge,
such as a suppression hearing. A refusal hearing is a special
proceeding in which rules of civil, not crimnal, procedure

apply. State v. Krause, 2006 W App 43, 19, 289 Ws. 2d 573,

712 N. W 2d 67. In addition, because a refusal hearing is not
crimnal in nature, the constitutional right to counsel does not
attach. 1d., 9f11. Mreover, the State's burden of proof at a
refusal hearing is "substantially less than at a suppression

hearing.”" State v. WIlle, 185 Ws. 2d 673, 681, 518 N W2d 325

(Ct. App. 1994). At a refusal hearing, the State is required to
"present evidence sufficient to establish an officer's probable
cause to believe the person was driving or operating a notor
vehicle while under the influence of an intoxicant." State v.
Nordness, 128 Ws. 2d 15, 35, 381 N.W2d 300 (1986). To that
end, the State need persuade the circuit court only that the
officer's account is plausible. Id. at 36; WIle, 185
Ws. 2d at 681. By contrast, at a suppression hearing on an OW
or PAC charge, the State is required to present evidence
sufficient to establish that probable cause existed to a
reasonabl e certainty. Nor dness, 128 Ws. 2d at 36. A nere

possibility is not enough. State v. Paszek, 50 Ws. 2d 619,

625, 184 N. W2d 836 (1971). G ven that difference in burden of
proof, it has been the law since 1994 that a defendant,

unsuccessful at a refusal hearing, is not precluded from
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relitigating the 1issue of probable cause at a subsequent
suppression hearing on his or her ON or PAC charge. Wlle, 185
Ws. 2d at 682.

169 The instant case concerns a refusal hearing, not a
suppressi on heari ng. For purposes of the refusal charge only,
this court is deciding that the traffic stop of Anagnos's
vehi cl e was supported by reasonabl e suspicion, and therefore, in
light of his other concessions, Anagnos inproperly refused to
take a chem cal test for the purpose of determ ning the presence
or quantity of alcohol in his blood or breath. The mjority
opi nion does not address the separate charge agai nst Anagnos for
ON. | wite separately to clarify that inportant distinction.

170 Accordingly, | respectfully concur.

71 | am authorized to state that Justices PATI ENCE DRAKE
ROGGENSACK and M CHAEL J. GABLEMAN join this concurrence.
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