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196.01 Definitions. (1) As used in chapters 196 and 197, unless the context re-
quires otherwise, “public utility” means and embraces every corporation, company, in-
dividual, association, their lessees, trustees or receivers appointed by any court, and every
town, village or city that may own, operate, manage or control any toll bridge or any
plant or equipment or any part of a plant or equipment, within the state, for the con-
veyance of telephone messages or for the production, transmission, delivery or furnish-
ing of heat, light, water or power either directly or indirectly to or for the public. No co-
operative association organized under chapter 185 for the purpose of producing or
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furnishing heat, light, power or water to its members only shall be deemed a public utility
under this definition, :

(2) “Municipal eouneil” means and embraces the common couneil or the town or vil-
lage board of any town, village or city wherein the property of the public utility or any
part thereof is located.

(3) “Municipality” means any town, village or city wherein property of a public
utility or any part thereof is located.

(4) “Service” is used in its broadest and most inclusive sense.

(6) “Indeterminate permit” means and embraces every grant, directly or indirectly,
from the state to any publie utility, of power, right or privilege to own, operate, manage
or control any plant or equipment or any part of a plant or equipment within this state
for the production, transmission, delivery or furnishing of any public utility service, and
such permit shall continue in force until the municipality shall exercise its option to pur-
chase, or until it shall-be otherwise terminated according to law.

(6) “Railroad” has the meaning attributed to it by seetion 195.02. [1957 . 365]

Note: Where a city owned and operated
an electric utility, supplying current to pri-
vate customers generally as well as supply-
ing current for lighting the city streets,
and a child was killed by coming in con-
tact with a live wire, part of the street-
lighting system, which had burned off and

fallen to the ground because of negligent
maintenance, the city was not excused from
liability for the death on the asserted
ground that it was engaged in the perform-
ance of a “government function” when
supplying current for street lighting, Chris-
tian v. New London, 234 W 123, 290 N'W 621.

196.02 Commission’s powers, (1) The commission is vested with power and juris-
diction to supervise and regulate every public utility in this state, and to do all things
necessary and convenient in the exercise of such power and jurisdietion.

(2) The commission shall.provide for a comprehensive classification of serviece for
each public utility, and such classification may take into account the quantity used, the
time when used, the purpose for which used, and any other reasonable consideration.
Bach public utility is required to conform its schedules of rates, tolls and charges to such
classification.

(3) The commission shall have power to adopt reasonable rules and regulations rela-
tive to all inspections, tests, audits and investigations. ’

(4) (a) The commission shall have authority to inquire into the management of the
business of all publie utilities, and shall keep itself informed as to the manner and method
in which the same is conducted, and may obtain from any public utility all necessary in-
formation to enable the commission to perform its duties.

(b) Each public utility shall furnish to the commission in such form and at such times
as the ecommission shall require, the following information respecting the identity of the
holders of its voting capital stock, in order to enable the commission to determine whether
such holders constitute an affiliated interest within the meaning of this chapter: The
names of each holder of one per eentum or more of the voting capital stock of such pub-
lic utility; the nature of the property right or other legal or equitable interest which the
holder has in such stock; and any other similarly relevant information which the commis-
sion shall preseribe and direct.

{e¢) In the event any public utility shall fail to furnish the eommission with information
required of it by the commission, the commission may issue an order directing the delin-
quent public utility to furnish such information forthwith, or to show good eanse why such
information eannot be obtained. Failure of any public utility to comply with such order
of the commission shall be deemed a violation of this chapter, within the meaning of sec-
tion 196.66. ‘

(5) The commission or any commissioner or any person employed by the commission
for that purpose shall, upon demand, have the right to inspect the books, aceounts, papers,
records and memoranda of any public utility, and to examine, under oath, any officer,
agent or employe of such publie utility in relation to its business and affairs. Any person
other than one of said commissioners, who shall make such demand, shall produce his au-
thority to make such inspection.

(6) The commission may require, by order or subpeena, served on any public utility
as a summons is served in eircuit court, the production within this state at such time and
place as it may designate, of any books, accounts, papers or records kept by said public
utility without the state, or verified copies in lieu thereof, if the commission shall so order.
Any public utility failing or refusing to comply with any such order or subpena shall, for
each day it shall so fail or refuse, forfeit not less than fifty dollars nor more than five
hundred dollars. [1931 ¢. 183 s. 2]

Note: The jurisdiction of the commission
to fix rates is broad and all-inclusive. The
commission  could fix a five cent rate for

the use of public telephones and require the

company to discontinue service to a hotel
which kept a public telephone, but refused

to conform to the rate fixed by the commis-
sion, and the company could cut off a hotel
which persisted in charging a ten cent rate
for calls, Hotel Pfister v. Wisconsin T. Co.,
203 'W 20, 233 NW 617.

The test for. determining whether a cor-
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poration is a public utility is whether its a public use is not complete until there is
plant, equipment or some portion thereof is an acceptance or at least an acquiescence by
used to furnish light, heat or power to the an existent public. Union Falls Power Co.
public. The dedication of utility property to v. Oconto Falls, 221 W 457, 265 NW 722,

196.03 TUtility charges and service; reasonable and adequate. (1) Every publie
utility is required to furnish reasonably adequate service and faecilities. The charge made
by any public utility for any heat, light, water or power produced, transmitted, delivered
or furnished or for any telephone message conveyed or for any service rendered or to be
rendered in connection therewith shall be reasonable and just, and every unjust or unrea-
sonable charge for such service is prohibited and declared unlawful.

(2) For rate-making purposes the ecommission may consider two or more municipali-
ties as a regional unit where the same public utility serves said municipalities, if in its
opinion the public interest so requires.

196.04 PFacilities granted other utilities; physical telephone connections; petition;
investigation. (1) Every public utility and every person having conduits, subways,
poles, towers, transmission wires or other equipment on, over or under any street or high-
way, shall for a reasonable compensatlon, permit the use of the same by any public utility,
whenever public convenience and necessity require such use, and such use will not result
in irreparable injury to the owner or other users of such equipment, nor in any substantial
detriment to the service to be rendered by such owners or other users; and every utility
for the conveyance of telephone messages shall permit physical connections to be made,
and telephone service to be furnished, between any telephone system operated by it, and
the telephone toll line operated by another such public utility, or between its toll line and
the telephone system of another sueh public utility, or between its toll line and the toll line
of another such public utility, or between its telephone system and the telephone system
of another such public utility, whenever public convenience and necessity require such
physical connections, and such physical connections will not result in irreparable injury
to the owners or other users of the facilities of such public utilities, nor in any substantial
detriment to the service to be rendered by such publie utilities. The term “physieal con-
nection,” as used in this section, shall mean such number of trunk lines or complete wire
circuits and connections as may be required to furnish reasonably adequate telephone

service between such public utilities.

(2) In case of failure to agree upon such use or the eonditions or compensation for
such use, or in case of failure to agree upon such physical connections, or the terms and
eonditions upon which the same shall be made, any public utility or any other person in-
terested may apply to the commission, and if after investigation the commission shall
ascertain that public convenience and necessity require such use or such physical connee-
tions, and that such use or such physical connections would not result in irreparable injury
to the owner or other users of such equipment or of the facilities of such public utilities, nor
in any substantial detriment to the service to be rendered by such owner or such public
utilities or other users of such equipment or facilities, it shall by order direet that such use
be permitted and preseribe reasonable conditions and compensation for such joint use, and
that such physical connections be made, and determine how and within what time such
connections shall be made, and by whom the expense of making and maintaining such con-
nections shall be paid.

(3) Such use so ordered shall be permitted and such physical connections so ordered
shall be made, and such eonditions and compensation so preseribed shall be the lawful con-
ditions and compensation for such use, and the lawful terms and conditions upon which
such physical connections shall be made, observed, followed and paid. Any such order
may be, from time to time, revised by the commission.

Neote: See note to 197.05 citing Wlsconsm P. & L, Co. v. Public Service Commission, 219
W 104, 261 NW 711,

196.05 TUtility property; vahiation; revaluation. (1) The commission shall value
all the property of every public utility actually used and useful for the convenience of the
public. In making such valuation the commission may avaﬂ itself of any information in
possession of the state board of assessment.

(2) Before final determination of such value the commission shall, after notice to the
publie utility, hold a public hearing as to such valuation.

(3) The commission shall within five days after such valuation is determined serve a
statement thereof upon the publie utility interested, and shall file a like statement with the
clerk of every municipality in which any part of the plant or equipment of such public
utility is located.

(4) The commission may at any time make a revaluation of such property.

196.06 Uniform accounting; forms; books; office. (1) Every public utility shall
keep and render to the commission in the manner and form preseribed by the commission
uniform accounts of all business transacted,
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(2) Every public utility engaged directly or indirectly in any other business than that
of the production, transmission or furnishing of heat, light, water or power or the convey-
ance of telephone messages shall, if required by the commission, keep and render sepa-
rately to the commission in like manner and form the accounts of all such other business,
in which ease all the provisions of this chapter shall apply to the books, acecounts, papers
and records of such other business.

(3) Every public utility is required to keep and render its books, accounts, papers and
records accurately and faithfully in the manner and form preseribed by the commission,
and to comply with all directions of the commission relating to such books, accounts, pa-
pers and records.

(4) The commission shall prepare suitable blanks for carrying out the purposes of
chapters 196 and 197, and shall, when necessary, furnish such blanks to each public utility.

(5) No publie ut111ty shall keep any other books, aceounts, papers or records of the
business transacted than those prescribed or approved by the commission.

(6) Each public utility shall have an office in one of the towns, villages or cities in this
state in which its property or some part thereof is located, in which it shall keep all books,
aceounts, papers and records required by the commission to-be kept within the state. No
books, aceounts, papers or records required by the commission to be kept within the state
shall be removed from the state, except upon conditions prescribed by the commission.

196.07 Balance sheet filed annually. The accounts of publie utilities shall be closed
annually on the thirty-first day of December and a balance sheet of that date promptly
taken therefrom. On or before the first day of March following, such balance sheet to-
gether with such other information as the commission shall preseribe, verified by an officer
of the publie utility, shall be filed with the commission.

196.08 Audit and inspection, balance sheet, publication. (1) The commission shall
provide for the examination and audit of all accounts, and all items shall be allocated to
the accounts in the manner prescribed by the commission.

(2) Each public utility having an annual gross income of fen thousand dollars or more
shall publish at least once each year in a newspaper having a general circulation in the
territory served by such utility a true balance sheet and income aceount of its finaneial
affairs. If the accounts of any public utility are kept by distriets, publication shall be
made separately for each distriet in a newspaper having a general cireulation therein, and
shall, in addition to the balance sheet and income account for the entire company, include
a condensed income and operating statement for that distriet. The form and time of
making publication as required herein shall be preseribed by the commission.

- -196.09 Depreciation rates and practices; findings by commission; dividends from
reserves; retirements. (1) Every publie utility shall file with the commission, within such
time as may be required by the commission, its estimate of the average annual rate of de-
preciation required for each of its elasses of fixed eapital used for public utility purposes,
and of the composite annual rate of depreciation required for snch fixed eapital as an
aggregate, which shall constitute the public utility’s estimates of the amount which should
be returned to it out of its rates for service, to meet the depreciation of its property.

(2) After the submission of such estimates, the commission shall review the same. If
it shall determine that the estimates submitted: are reasonable and proper, it shall certify
that determination to the public utility. If it shall determine that the estimates submitted
are not reasonable and proper, it shall certify to the public utility the percentages which
it considers reasonable and proper. In case the fixed capital accounts of the public utility
are not so subdivided as to permit the rates for the various classes of fixed eapital used
for public utility purposes to be applied, the estimates submitted by the public utility and
the percentages determined by the commission may be based upon the aggregate of such
fixed capital.

(3) After the commission shall have certified to the publie utlhty its findings as to the
percentages required for depreciation, such public utility shall have thirty days within
which to make application to the commission for a hearing and order. If the public utility
does not make application to the commission for a hearing and order within the time set,
the commission’s ecertification of findings shall have the effect of an order and the public
utility shall have the right of appeal therefrom as provided in this chapter.

(4) The commission may provide, in order to meet changing conditions, that public
utilities shall submit the estimates herein referred to from time to time, and in case it re-
quires such resubmission of estimates, it shall follow the procedure with reference to cer-
tifying its findings as provided above. In revising the reasonable and proper percentages
of depreciation the commission shall give consideration to the experience of the publie
utility in aceumulating a depreciation reserve under previous rates, the retivements actu-
ally made, and such other factors as may be relevant.

(6) When the commission shall have established, by certification or order, the reason-
able and proper percentages of depreciation, such percentages shall constitute the per-
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centages to be used in any proceeding involving the rates or praectices of such public

utility, provided that if at the time of such proceeding it is found that the percentages of
depreelatlon previously established are no longer reasonable and proper the commission
shall establish reasonable and proper percentages for the purpose of such proceeding and
certify such new pelcentages in the manner provided by this section.

(6) When the eommission shall have established for any public utility, by certification
or order, the percentages necessary for depreciation on fixed capital used for public utility
purposes, such publie utility shall eredit to its depreciation reserve in each accounting
period such amount as may be required to provide for depreciation at the percentage or
percentages established. If the public utility is a corporation it shall be unlawful for such
eorporation to pay any dividend out of earnings for any fiscal period subsequent to the
commission’s certification or order, or earry any portion of its earnings to its surplus ac-
count, except out of earnings remaining after credltmg its depreciation reserve in aceord-
ance with the rates established by the commission; provided, that after application and
hearing the commission may, upon a finding that it is necessary in the public interest, ex-
empt a publie utility from the duty of erediting to the depreclatmn reserve in any aceount-
ing period a greater amount than is possuble without impairing its ability to pay divi-
dends for the current calendar year. Nothing in this seetion shall be construed to modify
the requirements of section 182.19.

(7) If a public utility desires to account for depr ec1at10n on a sinking fund basis and
the commission determines that such basis of aceounting for depreciation may reasonably
be employed, the commission shall establish, in the manner hereinbefore referred to, the
composite rate to be applied to the aggregate fixed capital used for public utility purposes
to determine the amount which shall be charged to operating expenses, and the interest
rate applicable to the reserve balance at which additional credits to the reserve shall be
computed. In such cases the total amount to be credited to the reserve shall be the amount
charged to operating expenses, plus the amount obtained by applying the interest rate to
the reserve balance. Public utilities which account for depreclatlon on a sinking fund
basis shall be subject to the same restrictions and regulations in their accounting for the
entire amounts to be credited to the depreciation reserve as are applicable to those public
utilities which make the entire provision for depreciation by other methods permitted
herein.

(8) No public utility shall echarge to its depreciation reserve anything except losses on
property actually retired from service, [1931 c. 183 s. 8]

196.10 Construction; accounting. The commission shall keep itself informed of
all new construction, extensions and additions to the property of publie utilities, and
shall prescribe the necessary forms, regulations and instructions for the keeping of con-
struction accounts, which shall elearly distinguish all operating expenses from new con-
struction.

196.11 Profit sharing and sliding scales. (1) A public utility may enter into any
reasonable arrangement with its customers or eonsumers or with its employes, for the divi-
sion or distribution of its surplus profits, or providing for a sliding scale of charges, or
other financial device that may be practicable and advantageous to the parties interested.
No such arrangement or device shall be lawful until it shall be found by the commission to
be reasonable and just and consistent with the purposes of this chapter. Such arrange-
ment shall be under the supervision and regulation of the commission. ‘

(2) The commission shall order such rates, charges and regulations as may be neces-
sary to give effect to such arrangement, but the power to make such other and further
changes in rates, charges and regulations as the commission may determine to be necessary
and reasonable and to revoke its approval and amend or rescind all orders relative thereto
is vested in the commission.

196.12 Report by utilities; items. (1) Each publie utility shall furnish to the com-
mission in such form and at such times as the commission shall require, such acecounts, re-
ports and information as shall show in itemized detail and separately per unit: The
depreciation; the salaries and wages; legal expenses; taxes and rentals; the quantity and
value of material used; the receipts from residuals, by-produects, services or other sales;
the total and net cost; the gross and net profit; the dividends and interest; surplus or re-
serve; the prices paid by consumers; and in addition such other items, whether of a nature
similar to those hereinbefore enumerated or otherwise, as the commission may preseribe in
order to show completely and in detail the entire operation of the publie utility in furnish-
ing the unit of its produet or service to the publie.

(2) No city or village having a population of less than five thousand shall be required
to report under this section except as to earnings, operating expenses, including deprecia-
tion and maintenance, cost of renewals, extensions and improvements to the property and
the nature and amount of service furnished in such detail as the commission shall deem
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necessary, provided that in case of any investigation by the commission upon formal eom-
plaint, the commission may require the detailed reports as to units provided for in this
section.

196,13 Commission’s reports. (1) The commission shall publish biennial reports
showing its proceedings and showing in tabular form the details per unit as provided in
section 196.12 for all the public utilities, and such monthly or occasional reports as it may
deem advisable.

(2) The commission shall publish in its reports the value of all the property actually

used and useful for the convenience of the public and the value of the physical property
actually used and useful for the convenience of the publie, of every public utility as to
whose rates, charges, service or regulations any hearing has been held by the commission
or the value of whose property has been ascertained by it.
" (38) Annually, on or before the first day of December, the commission shall file in the
office of the governor a report containing an accurate review of the work of the commis-
sion in the administration of chapter 189 for the preceding fiscal year; and a schedule of
all applications for permits to sell securities, of the permits granted, of the applications
rejected, and of permits canceled or revoked; and a statement of the receipts and dishurse-
ments of the commission, and such other material information as relates to its administra-
tion of said chapter. -

196.14 Records public; exceptions. All facts and information in the possession of
the commission shall be public, and all reports, records, files, books, accounts, papers and
memoranda of every nature whatsoever in its possession shall be open to inspection by the
public at all reasonable times, except that whenever the commission shall determine it to
be necessary in the interest of the publie to withhold from the publie any facts or infor-
mation in its possession, such facts may be withheld for such period, not exceeding ninety
days as the commission may determine.

196.15 Units of product or service. The commission shall prescribe for each kind
of public utility suitable and eonvenient standard commercial units of product or service.

196.16 Standard measurements; accurate appliances. (1) The commission shall
fix adequate and serviceable standards for the measurement of quality, pressure, initial
voltage or other condition pertaining to the supply of the product or service rendered by

. any public utility, and prescribe reasonable regulations for examination and testing of
such produet or service and for the measurement thereof.

(2) Tt shall establish reasonable rules, regulations, specifications and standards to
secure the accuracy of all meters and appliances for measurements.

(3) This section shall not limit powers vested in municipal eouncils by section 196.58.

196.17 Tests of meters; fees. (1) The commission shall provide for the examina-
tion and testing of all appliances used for measuring any produet or service of a publie
utility,

(2) Any consumer or user may have any such appliance tested upon payment of the
fees fixed by the eommission.

(3) The commission shall establish reasonable fees to he paid for testing such appli-
ances on the request of the consumers or users, the fee to be paid by the consumer or user
at the time of his request, but to be paid by the public utility and repaid to the consumer
or user if the appliance be found defective or incorrect to the disadvantage of the con-
Sumer or user.

(4). The commission may purchase materials, apparatus and standard measuring in-
struments for such examinations and tests.

196.171 Examination of meters, pipes, fittings, wires and works; entering buildings
for. Any officer or agent of any publie utility furnishing or transmitting gas or electrie
current or both or water to the public or for public purposes, for that purpose duly ap-
pointed and authorized by such utility, at all reasonable times, upon exhibiting a written
authority signed by the president or a vice president and secretary or assistant secretary
of the utility, or in the ease of a municipally owned plant, the commissioner of public
works or such other official in charge of the utility, may enter any dwelling, store, building,
room or place supplied with gas, electricity or water by such utility, for the purpose of
inspecting, examining, repairing, installing or removing the meters, pipes, fittings, wires
and works for supplying or regulating the supply of gas, electricity or water and of
ascertaining the quantity of gas, electricity or water supplied. Any person who shall,
directly or indirectly, prevent or hinder any such officer or agent from so entering any
such premises, or from making such inspection, examination, removal or installation at
any reasonable time, shall be punished by a fine of not more than twenty-five dollars for
every such offense. [1935 ¢. 251]

196.18 Entry upon premises. The commission, its agents, experts or examiners
may enter upon any premises occupied by any public utility for the purpose of making
the examinations and tests provided in this chapter and set up and use on such premises
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any apparatus and appliances and oceupy reasonable space therefor.

196.19 Publish schedules; regulations; files; joint rates. (1) Every public utility
shall file with the commission schedules showing all rates, tolls and charges which it has
established and which are in force at the time for any service performed by it within the
state, or for any service in connection therewith or performed by any public utility con-
trolled or operated by it. The rates, tolls and charges shown on such schedules shall not
exceed the rates, tolls and charges in force April 1, 1907.

(2) Every public utility shall file with and as a part of such schedule all rules and regu-
lations that, in the judgment of the commission, in any manner affeet the service or
product, or the rates charged or fo be charged for any service or product, as well as any
contracts, agreements or arrangements relating to the service or product or the rates to
be charged for any service or product to which the schedule is applicable as the commis-
sion may by general or special order direct.

(3) A copy of so much of said schedules as the commission shall deem necessary for
the use of the public shall be printed in plain type, and kept on file in every station or
office of such public utility where payments are made by the consumers or users in such
form and place as to be readily accessible to the publie.

(4) Where a schedule of joint rates or charges is in foree between public utilities,
such schedules shall in like manner be printed and filed with the commission, and so much
thereof as the commission shall deem necessary for the use of the publie, shall be filed in
every such station or office as provided in subsection (3).

(5) Whenever publie utilities for the conveyance of telephone messages are furnishing
joint telephone service to the publie, or shall be required to furnish such service, and
shall refuse or neglect to establish joint tolls, the commission may after notice and a pub-
lic hearing, establish, by order, such joint tolls, and if the utilities shall fail to agree upon
the apportionment thereof within twenty days after the service of such order, the com-
mission may, upon a like hearing, issue a supplemental order declaring the apportionment
of such joint tolls, and the same shall take effect as part of the original order. [1931
c. 183 5. 2]

196.20 Changes in rates; approval of increases required. (1) No change shall be
made in any schedule, except upon ten days’ notice to the commission, and all such changes
shall be plainly indicated upon existing schedules, or by filing new schedules ten days prior
to the time the same are to take effect; provided, that the commission, upon application of
any public utility, may preseribe a less time within which a reduction may be made.

(2) 'No change in schedules which constitutes an increase in rates to consumers shall be
made except with the written approval of the commission, after an investigation and hear-
ing. [1931 ¢. 183 s. 2] :

196.21 Publicity of revised schedules. Copies of all new schedules shall be filed as
provided in seetion 196.19 in every station and office of such public utility where payments
are made by consumers or users ten days prior to the time the same are to take effect,
unless the commission shall prescribe a less time.

196.22 Discrimination forbidden. It shall be unlawful for any public utility to
charge, demand, eollect or receive a greater or less compensation for any service per-
formed by it within the state, or for any service in connection therewith, than is specified
in such schedules, including schedules of joint rates, as may at the time be in force, or to
demand, colleect or receive any rate, toll or charge not specified in such schedule.

Note: A city could not recover anything and the date on which the city furnishing
in excess of certain contract rates, paid the water filed a higher rate with the
by another city, for service rendered In fur- public service commigsgion. Milwaukee v,
nishing water to such other city between West Allis, 236 W 371, 294 N'W 625.
the date of the termination of the contract

196,23 Schedule forms prescribed. The commission may prescribe the form in
which the schedules are issued by any publie utility.

196.24 Agents of commission; powers. (1) For the purpose of making any in-
vestigation with regard to any publie utility the commission shall have power to appoint,
by an order in writing, an agent whose duties shall be preseribed in such order.

(2) In the discharge of his duties such agent shall have every power whatsoever of an
inguisitorial nature granted fo the commission; and all powers of a court commissioner
relative to depositions are hereby granted to such agent.

(3) The commission may conduct any number of investigations contemporaneously
through different agents, and may delegate to any agent the taking of testimony bearing
upon any investigation or hearing. The decision of the commission shall be based upon its
examination of all testimony and reeords.

196.25 Questionnaires to utilities, (1) Any public utility receiving from the com-
mission any blanks with directions to fill the same shall cause the same to be properly filled
out so as to answer fully, specifically and correctly each question therein propounded, and
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in case it is unable to answer any question, it shall give a good and suffieient reason for
such failure; and such answer shall be verified under oath by the president, secretary, su-
perintendent or general manager of such public utility and returned fo the commission at
its office within the period fixed by the commission.

(2) When required every public utility shall deliver to the commission any or all maps,
profiles, contracts, reports of engineers and all documents, books, accounts, papers and
records or copies of any or all of the same, with a complete inventory of all its property, in
such form as the commission may direct.

196.26 Complaint by consumers; hearing; notice; order; costs. (1) Upon a com-
plaint made against any public utility by any mercantile, agricultural or manufacturing
soclety or by any body politic or municipal organization or by any twenty-five persons that
any of the rates, tolls, charges or schedules or any joint rate or any regulation, measure-
ment, practice or act affecting or relating to the produection, transmission, delivery or fur-
nishing of heat, light, water or power or any service in connection therewith or the convey-
ance of any telephone message or any service in connection therewith is in any respect
unreasonable, insufficient or unjustly discriminatory, or that any service is inadequate or
cannot be obtained, the commission shall proceed, with or without notice, to make such
investigation as it may deem necessary, but no order shall be entered by the commission
without a formal public hearing.

(2) The commission shall, prior to such formal hearing, notify the public utility com-
plained of that a complaint has been made, and ten days after such notice has been given
the commission may proceed to set a time and place for a hearing and an investigation as
hereinafter prov1ded

(3) The commission shall give the publie utility and the eomplainant, ten days’ notice
of the time and place when and where such hearing will be held and such matters consid-
ered and determined. Both the public utility and complainant shall be entitled to be
heard and shall have process to enforce the attendance of witnesses.

(4) The notice provided for in subsections (2) and (3) may be combined but if com-
bined the notice shall not be less than twenty days.

196.27 Separate rate hearings; absence of direct damage. The commission may,
in its diseretion, when complaint is made of more than one rate or charge, order separate
hearings thereon, and may consider and determine the several matters complained of sepa-
rately and at such times as it may prescribe. No complaint shall at any time be dis-
missed because of the absence of direct damage to the complainant.

196.28 Summary investigations. Whenever the commission shall believe that any
rate or charge may be unreasonable or unjustly discriminatory or that any service is in-
adequate or cannot be obtained or that an investigation of any matter relating to any
railroad or publie utility should for any reason be made, it may on its own motion sum-
marily investigate the same with or without notice.

196.29 Procedure after summary investigation. (1) If, after making such sum-
mary investigation, the eommission becomes satisfied that sufficient grounds exist to war-
rant a formal hearing being ordered as to the matters investigated, it shall set a time and .
place for a hearing.

(2) Notice of the time and place for such hearing shall be given to the public utility or
railroad, and to such other interested persons as the commission shall deem necessary, as
provided in section 196.26, and thereafter proceedings shall be had and condueted in ref-
erence to the matter investigated in like manner as though complaint had been filed with
the commission relative to the matter investigated, and the same order or orders may be
made in reference thereto as if such investigation had been made on complaint.

196.30 Utilities may complain. Any public utility may make complaint as to any
matter affecting its own product or service.

196.31 [Repealed by 1929 c. 504 s. 257

196.32 Witness fees and mileage. (1) Each witness who shall appear before the
commission or its agent by its order, shall receive for his attendance the fees and mileage
now provided for witnesses in civil cases in courts of record, which shall be audited and
paid by the state in the same manner as other expenses are audited and paid, upon the
presentation of proper vouchers sworn to by such witnesses and approved by the chairman
of the commission. Said fees and mileage shall be charged to the appropriation for the
publie service commission.

(2) No witness subpenaed at the instance of partles other than the commission shall
be entitled to compensation from the state for attendance or travel unless the commis-
sion shall certify that his testimony was material to the matter investigated.

196.33 Depositions. The commission or any party may in any investigation or
hearing caunse the depositions of witnesses residing within or without the state to be taken
in the manner preseribed by law for like depositions in civil actions in cirenit courts. Any
expense incurred or authorized by the commission in taking such depositions shall be
charged to the appropriation for the commission,
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196.34 Stenographic records. A full and complete record shall be kept of all pro-
ceedings had before the commission or its agent on any formal investigation or hearing
had and all testimony shall be taken down by the stenographer appointed by the commis-
sion. .

196.35 Court appeal, commission to file testimony. (1) Whenever any complaint
is served upon the commission under the provisions of seetion 196.41, the commission shall
before said action is reached for trial cause the originals or a certified transcript of all
proceedings had and evidence taken upon the investigation or hearing and upon which the
order complained of is based to be transmitted to the clerk of the cireunit court.

(2) The record so filed by the commission with the elerk of court shall be by him re-
mitted to the commission within twenty days after the judgment of the court shall have
become final.

196.36 ‘Transcripts as evidence; free to parties. (1) A transeribed copy of the
evidence and proceedings or any specific part thereof, on any investigation or hearing
taken by the stenographer appointed by the commission, being certified by such stenog-
rapher to be a true and correct transeript of all the testimony or of a particular witness,
or of other specific part thereof, earefully compared by him with his original notes, and
to be a correct statement of the evidence and proceedings had on such investigation or
hearing so purporting to be taken and transeribed, shall be received in evidence with the
same effect as if such reporter were present and testified to the fact so certified.

(2) A copy of such transeript shall be furnished on demand free of cost to any party
to such investigation or hearing.

196.37 Lawful rates; reasonable service. (1) Whenever upon an investigation made
under the provisions of chapters 196 and 197 the commission shall find rates, tolls, charges,
schedules or joint rates to be unjust, unreasonable, insufficient or unjustly diseriminatory
or preferential or otherwise unreasonable or unlawful, the commission shall determine and
by order fix reasonable rates, tolls, charges, schedules or joint rates to be imposed, ob-
served and followed in the future in lieu of those found to be unreasonable or unlawful.

(2) Whenever the commission shall find any regulations, measurements, practices, acts
or service to be unjust, unreasonable, insufficient, preferential, unjustly diseriminatory or
otherwise unreasonable or unlawful, or shall find that any service is inadequate, or that
any service which can be reasonably demanded cannot be obtained, the commission shall
determine and by order fix reasonable measurements, regulations, acts, practices or service
to be furnished, imposed, observed and followed in the future in lieu of those found to
be unreasonable, inadequate or otherwise unlawful, and shall make sueh other order re-
specting such measurement, regulation, act, practice or service as shall be just and rea-
sonable. [1931 ¢. 183 s. 1]

Note: Where contract by ecity to furnish
water to adjoining city at specified rates
was terminated, city furnishing water, if
able to establish that service rendered by
it upon basis of quantum meruit was worth
more than amount which it had received,
would be entitled to recover therefor unless
precluded on other grounds, and whether
it was entitled to recover and amount of
recovery would be judicial questions not
within jurisdiction of the public service
commission. Milwaukee v. West Allis, 217
W 614, 268 N'W 851,

The Wisconsin Telephone Case was begun
before the public service commission on

August 12, 1930 and was decided in the
supreme court June 11, 1939, It is a leading
rate case. The decision goes at great length
into (1) the procedure for making rates for
public utilities and (2) the proper base for
fixing the reasonable rates to be charged
the public for service. The syllabus in the
North Western Reporter contains 84 para-
graphs and covers over six pages. It is
thought to be impractical to attempt a di-
geost of this case within the scope of an
annotation. Therefore the inquirer is mere-
1y referred to the report of the case. Wis-
consin Telephone Co. v Public Service Com-
mission, 232 W 274, 287 N'W 122.

196.38 Utilities to conform to orders. All public utilities to which the order applies
shall make such changes in their schedules on file as may be necessary to make the same
conform to said order, and no change shall thereafter be made by any public utility in such
rates, tolls or charges, or joint rates, without the approval of the commission.

196.39 Change, amendment and rescission of orders; reopening cases. The commis-
sion may at any time, on its own motion or upon motion of an interested party, and upon
notice to the public utility and after opportunity to be heard, rescind, alter or amend any
order fixing rates, tolls, charges or schedules, or any other order made by the eommission,
and may reopen any case following the issnance of an order therein, for the taking of
further evidence or for any other reason. .Any order rescinding, altering, amending or
reopening & prior order shall have the same effect as an original order. [1931 ¢. 183 5. 2]

196.395 Test, conditional, emergency and supplemental orders; waiver of conditions
in orders, The commission may issue orders calling for a test of actual results under the
requirements preseribed by such order, during which test period the commission may re-
tain jurisdietion of the subject matter. The commission is empowered to issue conditional,
temporary, emergency and supplemental orders. Where an order is issued upon certain
stated conditions any party acting upon any part of such order shall be deemed to have
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aceepted and waived all objections to the condition contained in such order. [1931 ¢. 183
5. 3]

196.40 Findings prima facie lawful and reasonable. All rates, tolls, charges, sched-
ules and joint rates fixed by the commission shall be in force and shall be prima facie
lawful, and all regulations, practices and services preseribed by the commission shall be
in forece and shall be prima facie reasonable until finally found otherwise in an aection
brought for that purpose pursuant to the provisions of section 196.41.

196.405 Rehearings before commission; condition precedent to judicial review; limi-
tation upon objections in review proceeding; final step in exercise of legislative powers.
(1) Within twenty days after any order or determination has been made and filed by the
commission, any party to the proceeding may apply to the commission for a rehearing in
respect to any matters determined in said proceeding. The commission may grant and
hold such rehearing on said matters, if in its judgment sufficient reason therefor be made
to appear.

(2) The application for a rehearing shall set forth specifically the ground or grounds
on which the applicant considers said order or determination to be unlawful or unreason-
able. No action to set aside or vacate any order, decision or determination of the commis-
sion shall lie in any court unless the plaintiff shall have made, before the effective date of
such order or decision, application to the commission for a rehearing. No person or cor-
poration shall in any eourt urge or rely on any ground not so set forth in said applieation.

(3) Applications for rehearing shall be governed by such general rules as the commis-
slon may establish. In case a rehearing is granted the proceedings thereupon shall con-
form as nearly as may be to the proceedings in an original hearing, except as the commis-
sion may otherwise direct. If in the eommission’s judgment, after such rehearing, it shall
appear that the original decision, order or determination is in any respeet unlawful or
unreasonable, the commission may reverse, change, modify or suspend the same aceord-
ingly. Any decision, order or determination made after such rehearing reversing, chang-
ing, modifying or suspending the original determination shall have the same force and
effect as an original decision, order or determination. Ounly one rehearing shall be granted
by the commission; but this shall not be econstrued to prevent any party from filing a new
application or complaint. No order of the commission shall become effective while an ap-
plication for a rehearing or a rehearing shall be pending and until ten days after such
application for a rehearing is either denied, expressly or by implication, or the commis-
sion has announced its final determination on rehearing. Provided, however, that nothing
in the foregoing provision shall limit the power of the commission to declare an emergeney
and issue orders as authorized by section 196.70.

(4) Any application for a rehearing not granted within twenty days from the date of
filing thereof, may be taken by the party making the applieation to be denied.

(5) It is hereby declared that the legislative powers of the state, in so far as they are
involved in the issmance of orders and decisions by the commission, have not been com-
pletely exercised until the commission has acted upon an applieation for rehearing, as pro-
vided for by this section and by the rules of the commission, or until such applieation for
rehearing has been denied by implication, as above provided for. [1931 ¢. 183 s. 3; 1931
¢ 475 8. 5]

196.41 Action to set aside orders of commission. (1) Any public utility or railroad
and any person in interest being dissatisfied with any order or determination of the com-
mission may ecommence an action in the circuit court for Dane county against the commis-
sion as defendant to vacate and set aside such order or determination on the ground that
it is unlawful, or unreasonable, in which action the eomplaint shall be served with the
summons.

(2) The answer of the commission to the complaint shall be served and filed within
twenty days after service of the complaint, whereupon said action shall be at issue and
stand ready for trial upon ten days’ notice. The action shall be heard and determined
upon the record of the proceedings before the commission as certified to by it and trans-
mitted by it to the clerk of the cireuit eourt, as provided in section 196.35, supplemented
by such different or additional evidence as the parties may introduce under the authority of
section 196.44. ’

(3) Any person not a party to the action, but having an interest in the subject thereof,
may be made a party.

(4) All such actions shall have precedence over any civil cause of a different nature,
and the eircuit court shall always be deemed open for the trial thereof, and the same shall
be tried and determined as other civil actions, except as otherwise provided in this chapter.
{1931 ¢. 183 5. 2]

Note: A taxpayer's action to review the Itself. Wisconsin Hydro Electric Co. v. Pub-
commission’s order as provided for by this lic Service Comm., 234 W 627, 291 N'W 784.
section was confined to the issue of the Under this section the commission may
lawfulness and reasonableness of the order demur to the complaint on grounds which
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raise only questions of law that are pre-
liminary to a consideration of the case on
the merits, but the “action”, if an “action”
in any sense, is one of limited and restricted
scope, and a demurrer in an “action” under
thig section must be limited in its scope.
Wisconsin Hydro Electric Co. v. Public Serv-
ice Comm., 234 W 627, 291 N'W 784,

The provision in (1), that a public utility
or railroad may commence an action against
the public service commission, etc.,, means
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terest as to entitle him to maintain an
action to set aside the order in .question.
‘Wisconsin Hydro Electric Co. v. Public Ser-
vice Comm., 234 W 627, 291 NW 784.

One bringing an action to review an
order of the public service commission as
provided by 196.41, cannot join with such
action an action for declaratory relief under
269.566. One voluntarily proceeding under and
claiming the benefits of a statute will not be
heard to say that the statute is unconsti-

a public utility with an interest in the con- tutional in order to avoid its burdens., Thom-
troversy. A taxpayer of the city, suing in son v. Public Service Comm. 236 W 157, 294
his own interest and in behalf of other tax- NW 517.

payers similarly situated, had such an in-

196.42 Time limit on judicial review. Every action in any court to vacate or amend
any determination or order of the commission or to enjoin the enforcement thereof or to
prevent such order or determination from becoming effective shall be commenced, and
every appeal to any court or right of recourse to any court shall be taken or exercised
within sixty days after the commission has denied an applieation for a rehearing of any
order or determination of the commission, or within sixty days after the entry or rendition
of a final order following the holding of such rehearing. The right to commence any such
action, or to take or exercise any such appeal or right of recourse in any court, shall ter-
minate absolutely at the end of such sixty days. [1931 ¢. 183 s. 2]

196.43 Injunction procedure. (1) No injunection shall issue in any action men-
tioned in section 196.42, suspending or staying any order of the commission, except upon
application to the ecircuit court or presiding judge thereof, notice to the commission and
any other party, and hearing; and no injunction shall issue in any other proceeding or
action, in any court, which shall have the effect of delaying or preventing any order of the
commission from becoming effective, unless the parties to the proceeding before the com-
mission in which such order was made are also parties to such proceeding or action.

(2) No injunection shall issue in any such proceeding or action suspending or staying
any order of the commission or having the effect of delaying or preventing any order of
the commission from becoming effective, unless an undertaking shall be entered into on the
part of the plaintiff, by at least two sureties, in such sum as the court or the presiding judge
thereof shall direet to the effect that the plaintiff will pay all damages which the opposite
party may sustain by the delay or prevention of the order of the commission from becoming
effective, and to such further effect as such judge or eourt shall in diseretion direct, and no
order or judgment in any such proceeding or action shall be stayed on appeal therefrom
unless a like undertaking be entered into by the appellant in addition to the undertaking
provided in section 274.11 (3).

196.44 Practice; new evidence; stay; refinding; judgment. (1) If, upon the trial
of an action authorized by section 196.41, evidence shall be introduced which is found by
the court to be different from that offered upon the hearing before the commission or its
authorized agent, or additional thereto, the court, before proceeding to render judgment
unless the parties to such action stipulate to the contrary, shall transmit a copy of such
evidence to the commission and shall stay further proceedings in said action until the com-
mission shall have reported to the court.

(2) Upon the receipt of such evidence the commission shall consider the same and may
alter, modify, amend or rescind the order or determination complained of, and shall report
its action thereon to said court within such time ag the court shall direct.

(3) If the commission shall rescind its order or determination complained of, the ac-
tion shall be dismissed ; if it shall alter, modify or amend the same, such altered, modified or
amended order shall take the place of the original, and judgment shall be rendered thereon
as though made by the commission in the first instance. If the original order or determi-
nation shall not be rescinded or changed by the commission, judgment shall be rendered
upon.such original. o

196.45 Appeal to supreme court. Any party to an action to set aside an order or de-
termination of the commission, within sixty days after service of a notice of entry of the
order or judgment of the cireuit court, may appeal to the supreme court, and the eause
shall be placed on the state calendar of the then pending term and shall be assigned and
brought to a hearing in the same manner as other causes on the state calendar. [1931
¢. 183 8. 2; 1931 c. 475 5. 6] .

196.46 Burden of proof. In all trials, actions and proceedings arising under or
growing out of the exercise of the authority and powers granted to the commission, the
burden of proof shall be upon the party adverse to such commission or seeking to set aside
any determination, requirement, direction or order of said commission, to show by clear
and satisfactory evidence that the determination, requirement, direction or order of the
commission complained of is unreasonable or unlawful.

Note: A determination of the commission, pert technical knowledge and business judg-
involving the exercise and application of ex- ment, that the enlargement of the single-



2149

fare area, in connection with an increase of
fare which the commission likewise deter-
mined was necessary .and proper, cannot
rightly be set aside by the court unless
shown by clear and satisfactory evidence
to be confiscatory or otherwise unreason-
able and wrong. TUnder 195.04, 195.05 (1),
195.08 (1), 196.03 (1), 196.26 (1), and 196.37
(1), the commission, in prescribing regula-
tions and rates for railway transportation

~which fail to net reasonably adequate re-

turns upon the value of the railway property
involved, is not authorized to compel the
owner to use earnings from its public utili-
ties operations to meet a deficit in its rail-
way operations. Hence, an order fixing
street railway rates and fare zones, which

REGULATION OF PUBLIC UTILITIES 196.49

property,” and which necessitates using
earnings of the company’s electric utility to
meet the deficit in its railway: operations, is
confiscatory, unreasonable and unauthorized,
and must be set aside. The court cannot, in
connection with its decision that the order
is unreasonable, substitute therefor its de-
termination that a similar order, eliminating
the inclusion of extra-fare zones in the sin-
gle-fare area, is reasonable and should be
adopted by the commission upon remanding
the record. An estimated allowance by the
commisgsion for depreciation, which is a com-
plicated engineering and accounting prob-
lem, not being shown by clear and satisfac-
tory evidence to be unreasonable cannot be
disturbed by the court. Milwaukee v. Rail-

the -commission concedes ‘“‘will not give a
fair return on the value of the railway

road Commission, 206 W 339, 240 N'W 165.

196.47 Court procedure and officers. In such actions and proceedings in court all
processes shall be served and the practice and rules of evidence shall be the same as in eivil
actions, except as otherwise herein provided. Every sheriff or other officer empowered to
execute civil processes shall execute any process issued under the provisions of chapters
195, 196 and 197, and shall receive such compensation therefor as may be prescribed by
law for similar services in courts of record.

196.48 Incriminating evidence. No person shall be excused from testifying or from
producing books, acecounts and papers in any proceeding based upon or growing out of
any violation of the provisions of chapters 195, 196 and 197, on the ground or for the rea-
son that the testimony or evidence, documentary or otherwise, required by him may tend to
ineriminate him or subject him to penalty or forfeiture, but no person having so testified
shall be prosecuted or subjected to any penalty or forfeiture for or on account of any
transaction, matter or thing concerning which he may have testified or produced any docu-
mentary evidence; provided, that no person so testifying shall be exempted from prosecu-
tion or punishment for perjury in so testifying.

196.49 Authorization from commission before transacting business; extensions and
improvements to be approved; enforcement of orders. (1) No public utility not legally
engaged in performing a public utility service on August 1, 1931, in any municipality
where there is not in operation under an indeterminate permit a public utility engaged in
similar service, shall commence the construction of any public utility plant, extension or
facility, or render service in such municipality directly, or indirectly by serving any other
public utility or agency engaged in public utility service or otherwise, unless and until it
shall have obtained a certificate from the commission authorizing it to transact such publie
utility business. :

(2) No public utility shall begin the construetion, installation or operation of any
new plant, equipment, property or facility, nor the construction or installation of any
extension, improvement or addition to its existing plant, equipment, property, apparatus
or facilities unless and until it shall have complied with any applicable general or special
order of the commission. If a co-operative association has been incorporated under chap-
ter 185 for the produetion, transmission, delivery or furnishing of light or power and has
filed with the commission a map of the territory to be served by such association and a
statement showing that a majority of the prospective customers in the area are included in
the project, no publie utility shall begin any such construction, installation or operation
within said territory until after the expiration of six months from the date of the filing of
said map and notice. In the event said co-operative association has entered into a loan
agreement with any federal ageney for the financing of its proposed system and has given
written notice thereof to the commission, no public utility shall begin any such construction,
ingtallation or operation within said territory until after the expiration of twelve months
from the date of said loan agreement.

(3) The commission may provide by general or special order that any publie utility
shall submit, periodieally or at such times as the commission shall specify and in such de-
tail as the commission shall require, plans, specifications and estimated eosts of such pro-
posed construction of any new plant, equipment, property or facility, or such extension,
improvement or addition to its existing plant, equipment, property, apparatus or facili-
ties as the commission finds will materially affect the public interest. '

(4) In such general or special order the commission may provide that no such project
as herein described shall proceed until the commission has certified that publiec conveni-
ence and necessity require such work; but, such general or special order shall not require
such certificate for the completion of the construction and installation of plants and fa-
cilities upon which construction work has begun prior to the taking effect of this section
or for which eontracts may have been entered:into prior to such date. The commission
may refuse such certificate if it appears that the completion of such projeet (a) will sub-
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stantially impair the efficiency of the service of such public utility; (b) provides facilities
unreasonably in excess of the probable future requirements; or (¢) will, when placed in
operation, add to the cost of service without proportionately increasing the value or avail-
able quantity thereof unless the public utility shall waive consideration by the commis-
sion, in the fixation of rates, of such consequent inecrease of cost of service. The comuis-
sion shall have power to issue a certificate for such project or for such part thereof as
complies with the requirements of this section, or the commission may attach to the issu-
ance of its certificate such terms and conditions as will insure that the projeet meets the
requirements of this section. »

(5) If the commission shall find that any publie utility has undertaken or is about to
undertake such a projeet as is herein described in violation or disregard of such general
or speeial order, the commission may in its own name bring an action in the cirenit court
of Dane county to enjoin such violation or disregard of such order. Where necessary to
preserve the status quo the court may issue a temporary injunction pending a hearing
upon the merits. From any such order or judgment of the circuit court an appeal may be
taken to the supreme court as provided in chapter 274. [1931 ¢. 183 s. 3; 1931 c. 475
s.7,8; 1937 ¢. 17]

Note: Subsection (4), in providing that

the public serviece commission ‘“may” refuse
a certificate of convenience and necessity

tion system, applied to the commission for
permission to install a Diesel generating
plant, and the commission ordered that a

to a public utility under certain circum-
stances, vests in the commission a discre-
tionhary power in the matter. The function
of the commission is the same when a city
applies for an authorization as when any
other public utility applies for a like au-
thorization. Wisconsin Hydro Electric Co.
v. Public Service Comm., 234 W 627, 291
NwW_784. A A

‘Where a city, operating its own distribu-

certificate of authority be issued subject to
the condition that the city as a public utility
should waive consideration by the commis-
sion, in the fixation of rates, of the increase,
if any, in costs of service which might be
occasioned by the proposed installation, the
common council of the city had power to
adopt a resolution providing for such waiv-
gIrWF%?’}:tum v. Cumberland, 234 W 654, 291

196.50 Competing utilities; indeterminate permits, telephones, (1) CERTIFICATE OF
NECESSITY. No license, permit or franchise shall be granted to own, operate, manage or
eontrol any plant or equipment for the conveyance of telephone messages, or for the pro-
duetion, transmission, delivery or furnishing of heat, light, water or power in any muniei-
pality, where there is in operation under an indeterminate permit a public utility engaged
in similar service, without first securing from the commission a declaration, after a public
hearing of all parties interested, that public convenience and necessity require such second
public utility. This subsection shall not prevent or impose any condition upon the exten-
sion of any telephone toll line from any munieipality into or through any municipality for
the purpose of connecting with any telephone exchange in such muniecipality or connecting
with any other telephone line or system.

(2) TELEPHONES, EXTENSION. No public utility furnishing telephone serviee shall in-
stall or extend any telephone exchange for furnishing local service in any town where there
is a public utility engaged in similar service, without first having served notice in writing
upon the commission and such other publie utility of the installation or extension of such
exchange which it proposes to make, or make such installation or extensions if the com-
mission, within twenty days after the service of such notice, shall, upon investigation, find
and declare that public eonvenience and necessity do not require the installation or exten-
sions of such exchange, Any public utility already engaged in furnishing local service to
subseribers within any city or village may extend its exc%ange within such city or village
without the authority of the commission. Any public utility operating any telephone ex-
change in any city or village shall, on demand, extend its lines to the limits of such city
or village for the purposes mentioned and subjeet to the conditions and requirements
prescribed in seetions 196.04 and 196.19 subsections (4) and (5).

(3) SEconp vriLity. Any permit, license or franchise which shall contain any term
whatsoever interfering with the existence of a second publie utility is hereby amended in
such manner as to permit any municipality to grant a franchise for the operation of such
second public utility. '

(4) MuxICiPALITY RESTRAINED, No municipality shall hereafter construct any publie
utility where there is in operation under an indeterminate permit in such municipality a
public utility engaged in similar service, without first securing from the commission a
declaration, after a public hearing of all parties interested, that public eonvenience and
necessity require such municipal publie utility.

(5) InyuncrioN. Pending investigation and finding by the commission as to whether
public convenience and necessity require a second utility, the furnishing of any publie
utility service in any municipality contrary to the provisions of this section may be en-
Jjoined at the suit of the state or of any public utility having an interest therein.
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Note: For division of service between com-
peting utilities, see 197.01 (4).

A franchise to operate a public utility is
a legislative privilege, and the power to
grant a certificate of convenience and neces-
sity which the legislature has delegated to
the public service commission is legislative
in character. The policy to be followed in
the exercise Of such power is one very largely
in the discretion of the commission, and in
no event will its orders or determinations in
respect to such a certificate be disturbed by
the courts unless unreasonable, Failure of
patrons of a telephone company to take steps
before the commission to coerce proper serv-
ice justified denial of such a certificate to
another company, and absence of proof that
the applicant had financial ability to furnish
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adequate service also warranted the denial,
Union Co-ap. T. Co. v. Public Service Com-
mission, 206 W 160, 239 N'W 409,

As to necess1ty for a ceruﬁca.te of con-
venience by the commission im granting a
village franchise to operate a utility, see
note to 66.06, citing South Shore U, Co, v.
Railroad Commissmn 207 W 95, 240 N'W 784.

Under the publie utllity law a city which
is receiving light, heat and power from a
single utility operating therein under an in-
determinate permit is not entitled to con-
struet and operate a plant for lighting its
streets and public buildings without first
procuring a certificate of convenience and
necessity from the public service commis-
sion. Wisconsin P. & L. Co. v. Beloit, 215 W
439, 254 N'W 119,

196,61 Prior permits and franchises validated. All licenses, permits and fran-
chises to own, operate, manage or control any plant or equipment for the production,
transmission, delivery or furnishing of heat, light, water or power in any municipality,
granted or attempted to be granted prior to Apr]l 3, 1911, to any public utility by or by
virtue of any ordinance pending or under consuieratlon in the municipal council of any
municipality at the time of the obtaining of an indeterminate permit by any other publie
utility operating therein, are hereby validated and confirmed and shall not be affected by
the provisions of subsection (1) of section 196.50.

196.62 Relations with affiliated interests; definition; contracts with affiliates filed
and subject to commission control. (1) “Affiliated interests’” with a publie utility means
and includes the following: :

(a) Every corporation and person owning or holding directly or indirectly five per
centum or more of the voting securities of such public utility.

(b) Every corporation and person in any chain of snecessive ownershhip of five per
centum or more of voting securities,

(¢) Every corporation five per centum or more of whose voting seeurities is owned by
any person or corporation owning five per centum or more of the voting securities of such
publie utility or by any person or corporation in any such chain of successive ownership
of five per centum or more of voting securities.

(d) Every person who is an officer or director of such public utility or of any corpora-
tion in any chain of successive ownership of five per centum or more of voting securities.

(e) Every corporation which has one or more officers or one or more directors in com-
mon with such public utility.

(f) Every eorporation or person which the commission may determine as a matter of
fact after investigation and hearing is actually exercising any substantial influence over
the policies and actions of such public utility even though such influence is not based npon
stoekholding, stockholders, directors or officers to the extent specified in this section,

(g) Every person or corporation who or which the ecommission may determine as a mat-
ter of fact after investigation and hearing is actually exercising such substantial influence
over the policies and actions of such public utility in econjunction with one or more other
corporations and/or persons with which or whom they are related by ownership and/or
blood relationship or by action in concert that together they are affiliated with such publie
utility within the meaning of this section even though no one of them alone is so affiliated,

(2) Provided, however, that in the foregoing subsection the term “person” shall not be
construed to exelude trustees, lessees, holders of beneficial equltable interest, voluntary as-
soeiations, receivers and partnerships.

(3) No eontract or arrangement providing for the furnishing of management, super-
visory construction, engineering, accounting, legal, financial or snmlar services, and no
eontraet or arrangement for the purchase, sale, lease or exchange of any property, right,
or thing, or for the furnishing of any service, property, right, or thing, other than those
above enumerated, hereafter made or entered info between a pubhc utility and any affili-
ated interest as deﬁned in this chapter, shall be valid or effective unless and until such
contract or arrangement shall have received the written approval of the commisgion. It
shall be the duty of every publie utility to file with the commission a verified copy of any
such contract or arrangement, or a verified summary of any such unwritten eontract or
arrangement, and also of all such contracts and arrangements, whether written or un-
written, entered into prior to the effective date of this section and in foree and effect at
that time, The commission shall approve such contract or arrangement hereafter made
or entered into only if it shall elearly appear and be established upon investigation that
it is reasonable and consistent with the public interest; otherwise the contract or arrange-
ment shall not be approved. No such contract or arrangement shall receive the commis-
sion’s approval unless satisfactory proof is submitted to the commission of the eost to the
affiliated interest of rendering the services or of furnishing the property or service de-
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seribed herein to each publie utility. No proof shall be satisfactory within the meaning
of the foregoing sentence unless it includes the original (or verified copies) of the relevant
cost records and other relevant accounts of the affiliated interest, or such abstract thereof
or summary taken therefrom as the commission may deem adequate, properly identified
and duly authenticated, provided, however, that the commission may, where reasonable, ap-
prove or disapprove such contracts or arrangements without the submission of sueh cost
records or accounts.

(4) In any proceeding, whether upon the commission’s own motion or upon application
or eomplaint, involving the rates or practices of any public utility, the commission may ex-
clude from the accounts of such public utility any payment or compensation to an affili-
ated interest for any services rendered or property or service furnished, as above de-
seribed, under existing contracts or arrangements with such affiliated interest unless such
public utility shall establish the reasonableness of such payment or compensation. In such
proceeding the commission shall disallow such payment or compensation, in whole or in
part, in the absence of satisfactory proof that it is reasonable in amount. In such pro-
ceeding no payment or compensation shall be approved or allowed by the commission, in
whole or in part, unless satisfactory proof is submitted to the commission of the cost to
the affiliated interest of rendering the service or furnishing the property or service above
described to each public utility. No proof shall be satisfactory, within the meaning of
the foregoing sentence, unless it includes the original (or verified copies) of the relevant
cost records and other relevant accounts of the affiliated interest, or such abstract thereof
or summary taken therefrom ag the commission may deem adequate, properly identified
and duly authenticated; provided, however, that the commission may, where reasonable,
approve or disapprove such contraets or arrangements without the submission of such cost
records or accounts.

(5) The commission shall have continuing supervisory control over the terms and con-
ditions of such contracts and arrangements as are herein deseribed so far as necessary to
protect and promote the public interest. The commission shall have the same jurisdietion
over the modifications or amendment of eontracts or arrangements as are herein described
as it has over such original contracts or arrangements. The fact that the commission shall
have approved entry into such contracts or arrangements as deseribed herein shall not pre-
clude disallowance or disapproval of payments made pursuant thereto, if upon aetual ex-
perience under such contract or arrangement it appears that the payments provided for
or made were or are unreasonable. Every order of the commission approving any such
contraet or arrangement shall be expressly conditioned upon the reserved power of the
commission to revise and amend the terms and conditions thereof, if, when and as neces-
sary to protect and promote the publie interest.

(6) Whenever the commission shall find upon investigation that any publie utlhty is
giving effect to any such contract or arrangement without such contract or arrangement
having received the commission’s approval as required by this section, the commission
shall issue a summary order directing the publie utility to cease and desist from making
any payments or otherwise giving any effect to the terms of such contract or arrangement,
until such contract or arrangement shall have received the approval of the commission.
The cireuit ecourt of Dane county is authorized to enforce such order to cease and desist
by appropriate process, including the issuance of a preliminary injunection, upon the suit
of the commission.

(7) Whenever the commission shall find upon investigation that any public utility is
making payments to an affiliated interest, although such payments have been disallowed
and disapproved by the commission in a proceeding involving the public utility’s rates or
practices, the commission shall issue a summary order directing the public utility to cease
and desist from making such payments. The circuit court of Dane county is anthorized to
enforce such order to cease and desist by appropriate process, including the issuance of a
preliminary injunction, upon the suit of the commission. [1931 ¢. 183 s. 8; 1931 c. 475
s. 9, 10] : ‘

196.525 Loans to officers or directors and loans to and investments in securities of
holding companies; penalty. (1) No public utility shall, except in aecordance with
such rules and regulations as the commission after public hearing shall from time to time
preseribe, lend its funds or eredit to any one or more of its officers or directors or to any
corporation (except a public utility subject to the regnlatory powers of the commission)
which holds, directly or indirectly through any chain of ownership, five per cent or more
of the voting stock of such publie utility or renders any managerial, supervising, en-
gineering, legal, accounting or financial service to such public utility by (a) becoming
surety, guarantor or indorser upon any obligations, eontingent or otherwise, of such offi-
cer, director or corporation; (b) by loaning funds, securities or other like assets to any
such officer, director or corporation; or (c¢) by the purchase in the open market, or other-
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wise, of any obligation upon which such officer, director or corporation may he liable
solely or jointly with others.

(2) Any contract made in violation of this section shall be void and subject to cancel-
lation and recoupment by action at law. Where a contract is made contrary to the pro-
visions of this section the commission may, after notice and hearing, order the public
utility to take steps within thirty days to recover the funds or assets thus illegally loaned
or transferred by action at law or to take such other proceedings as may be effective to re-
lease the public utility from any contract as surety, guarantor or indorser.

(3) Any director, treasurer or other officer or agent of such public utility who makes
or votes to authorize a transaction in violation of this section shall be subject to a fine of
not more than ten thousand dollars.

(4) The provisions of this section shall extend to the renewal or extension of such ex-
isting contracts. [1933 ¢. 440 5. 2] '

196.53 TFranchise, foreign corporation not to have. No license, permit or franchise
to own, operate, manage or control any plant or equipment for the production, transmis-
sion, delivery or furnishing of heat, light, water or power shall be granted or transferred
to a foreign corporation.

196.636 [Renumbered section 196.80 by 1929 ¢. 504 s. 305]

196.564 Grants to be indeterminate; municipal acquisition. Every license, permit
or franchise granted after July 11, 1907, to any public utility shall have the effect of an
indeterminate permit subject to the provisions of chapters 196 and 197.

196.55 Franchises, made indeterminate. Every license, permit or franchise granted
prior to July 11, 1907, by the state or by municipality authorizing and empowering the
grantee to own, operate, manage or control within this state, either directly or indirectly,
a publie utility or any part thereof, is so altered and amended as to constitute and to be an
indeterminate permit, and subjeet to all the terms, provisions, conditions and limitations
of chapters 196 and 197, and shall have the same force and effect as a license, permit or
franchise granted after July 11, 1907, to any publie utility, except as provided by section
197.02.

Note: The statute providing that every

utility franchise granted prior to July 11,
1907 is an indeterminate permit is valid.
After the expiration of the time limited
therefor by statute the utility had no power

196,56 Validation of franchises and permits. No franchise affected by section
196.55 and no indeterminate permit shall be declared invalid if such franchise or permit
shall not have been obtained by fraud, bribery or corrupt practices; and, when the same
was granted, no officer of the municipality granting the same was directly or indirectly
interested in such franchise or permit or in the corporation obtaining same; and the eorpo-
ration having the same shall have prior to the surrendering of said franchise or the begin-
ning of its public service under said permit, in good faith purchased or eonstructed any
public utility, or any part thereof by such franchise authorized; and said corporation in
obtaining such franchise or permit shall have made substantial compliance with the te-
quirements provided by law for the obtaining of said franchise or permit. Subject to the
foregoing exceptions, every such franchise and permit is hereby legalized and confirmed.

196.57 Grants after July 11, 1907; consent to municipal purchase. Any publie util-
ity aceepting or opeérating under any license, permit or franchise granted after July 11,
1907, shall by acceptance of such indeterminate permit be deemed to have consented to
a future purchase of its property actually used and useful for the convenience of the pub-
lic by the municipality in which the major part of it is situate for the compensation and
under the terms and conditions determined by the ecommission, and shall thereby be deemed
to have waived the right of requiring the necessity of such taking to be established by the
verdict of a jury, and to have waived all other remedies and rights relative to condemna-
tion, except such rights and remedies as are provided in chapters 196 and 197.

to surrender its franchise and the munici-
pality had no power to accept the surrender.
Wisconsin Public Service  Corp. v. Public
Service Commission, 230 W 663, 284 NW 582.

Note: Section 196,56 applies only to fran-
chises granted prior to July 11, 1907. In
proceedings for acquisition of plant and
equipment of electric utility company by
municipality, utility company, operating
under franchise which its predecessor in title
had applied for in 1909 and accepted and
operated under up to time of sale of property,
was estopped to deny that it was exercising
privileges granted by 1909 permit. Accord-

196.58 Municipality to regulate utilities; appeal.

have power:

ingly, the company must be considered as
operating under indeterminate permit
granted in 1909 and consequently company
was not entitled to jury trial upon dquestion
of necessity for taking of its property by
muniecipality. - Pardeeville BE. L. Co. v. Public
Service Commission, 219 W 482, 263 NW 366;
Commonwealth Tel. Co. v. Public Service
Commission, 219 'W 607, 263 NW 665.

Every municipal ecouncil shall

(1) To determine by contract, ordinance or resolution the quality and character of
each kind of produet or service to be furnished or rendered by any publie utility within
the municipality and all other terms and eonditions, not inconsistent with chapters 196
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and 197, upon which such public utility may be permitted to occupy the streets, highways
or other public places within the municipality, and such contragt, ordinance or resolution
shall be in force and prima facie reasonable.

(2) To require of any public utility such additions and extensions to its physical plant
within sald municipality as shall be reasonable and necessary in the interest of the publie,
and to designate the location and nature of all such additions and extensions, the time
within which they must be completed, and all conditions under which they must be con-
structed, subject to review by the commission as provided in this seetion.

(8) To provide a penalty for noncompliance with the provisions of any ordinance or
resolution adopted pursuant to the provisions hereof.

(4) Upon complaint made by such public utility or by any qualified complainant as
provided in section 196.26 the commission shall set a hearing and if it shall find such con-
tract, ordinance or resolution to be unreasonable, such contract, ordinance or resolution
shall be void.

(5) The commission shall have original and concurrent jurisdiction with municipalities
to require extensions of service and to regulate service of publie utilities. Nothing in this
section shall be construed as limiting the power of the commission to act on its own mo-
tion to req]uire extensions of service and to regulate the service of public utilities. [1931
c. 183 5. 8 -

NWNggg: See note to 62,19, citing Milwaukee E, R. & L. Co. v. Milwaukee, 209~W 656, 245

196,59 Merchandising by utilities. Hvery publie utility as defined in subsection (1)
of section 196.01 engaged in the production, transmission, delivery, or furnishing of heat,
light or power either directly or indirectly to or for the use of the public shall keep sepa-
rate accounts to show all profits or losses resulting from the sale of applianees or other
merchandise. No such profit or loss shall be taken into consideration by the publie service
commission in arriving at any rate to be charged for service by any such publie ntility.

196.60 Discrimination, definition, penalty. If any public utility or any agent or
officer thereof shall, directly or indirectly, charge, demand, collect or receive from any
person a greater or less compensation for any service rendered or to be rendered by it in or
affecting or relating to the production, transmission, delivery or furnishing of heat, light,
water or power or the conveyance of telephone messages or for any service in connection
therewith than that preseribed in the published schedules or tariffs then in force or estab-
lished as provided herein, or than it charges, demands, collects or receives from any other
person for a like and contemporaneous service, such publie utility shall be deemed guilty
of unjust diserimination which is hereby prohibited, and upon convietion thereof shall for- .
feit not less than one hundred dollars nor more than one thousand dollars for each offense;
and such agent or officer so offending shall be punished by a fine of not less than fifty dol-
lars nor more than one hundred dollars for each offense.

196.61 Facilities in exchange for compensation, prohibited; exceptions, It shall be
unlawful for any publie utility to demand, charge, collect or receive from any person, firm
or corporation less eompensation for any service rendered or to be rendered by said publie
utility in eonsideration of the furnishing by said person, firm or corporation of any part of
the facilities incident thereto; provided nothing herein shall be construed as prohibiting
any publie utility from renting any facilities incident to the produetion, transmission,
delivery or furnishing of heat, light, water or power or the conveyance of telephone
messages and paying a reasonable rental therefor, or as requiring any public utility to
furnish any part of such appliances which are situated in and upon the premises of any
eonsumer or user, except telephone station equipment upon the subscribers’ premises, and
unless otherwise ordered by the commission meters and appliances for measurements of
any produect or service,

196.62 Discrimination, definition, penalty. If any public utility shall give any un-
reasonable preference or advantage to any person or shall subject any person to any un-
reasonable prejudice or disadvantage, such public utility shall be deemed guilty of unjust
discrimination which is hereby prohibited. The furnishing of any product or service at
the rates and upon the terms and conditions provided for in any existing contract executed
prior to April 1, 1907, shall not constitute a discrimination. Any public utility violating
the provisions of this section shall forfeit not less than fifty dollars nor more than one
thousand dollars for each offense.

Note: Statute providing that furnishing charged by municipality for water under
by public utility of any product or service contract executed prior to April 1, 1907,
at rates and upon terms and conditions pro- where rate prescribed by contract was
vided for in contraet executed prior to claimed to be unreasonable, Milwaukee V.
April 1, 1907, should not constitute a dis- g@ilroad Commission, 217 W 606, 268 NW

crimination, does not deprive rallroad com-
mission of jurisdiction to revise rates to he
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196.63 Rebates, concessions and discriminations unlawful. It shall be unlawful
knowingly to solicit, aceept or receive any rebate, concession or diserimination from a pub-
lic utility in respect to any service in or affecting or relating to the produection, transmis-
sion, delivery or furnishing of heat, light, water or power or the conveying of telephone
messages within this state or for any service in conneection therewith whereby any such
service shall be rendered free or at a less rate than that named in the schedules and tariffs
in force, or whereby any service or advantage is received other than is herein specified.
Violations of this section shall be punished by a fine of not less than fifty dollars nor more
than one thousand dollars for each offense.

196.635 [1929 c. 384; renumbered section 196.59 by 1929 c. 529 s. 8]

196.64 Utilities, liability for treble damages. If any public utility shall do or
cause to be done or permit to be done any matter, act or thing prohibited or declared to be
unlawful by chapter 196 or 197, or shall omit to do any act, matter or thing required to be
done by it, such public utility shall be liable to the person injured thereby in treble the
amount of damages sustained in consequenee of such violation.

Note: The facts involved as to the acts death on the basis of common-law negli-
of the city's agents in negligently maintain- gence, but did not render applicable the pro-
ing the electric wire, and the resulting death visions of this section, Christian v. New
of the child coming in contact with the ILondon, 234 W 123, 290 NW 621.
fallen wire, rendered the city liable for the

196.65 Railroads and utilities; information, papers and accounting. (1) Any offi-
cer, agent, or employe of any public utility or railroad as defined in sections 195.02 and
196.01, who shall fail or refuse to fill out and return any blanks as required by chapters
195 and 196, or shall fail or refuse to answer any question therein propounded, or shall
knowingly give a false answer to any such question, or shall evade the answer to any such
question where the fact inquired of is within his knowledge, or who shall, upon proper
demand, fail or refuse to exhibit to the commission or any commissioner or any person au-
thorized to examine the same, any book, paper, account, record or memoranda of such rail-
road or public utility which is in his possession or under his control, or who shall fail to
properly use and keep his system of accounting or any part thereof as prescribed by the
commission, or who shall refuse to do any act or thing in connection with such system of
accounting when so .directed by the commission or its authorized representative, shall be
punished by a fine of not less than one hundred nor more than one thousand dollars for
each offense.

(2) And a penalty of not less than five hundred dollars nor more than one thousand
dollars shall be recovered from the railroad or public utility for each such offense when
such officer, agent or employe acted in obedience to the direction, instruction or request of
such railroad or public utility or any general officer thereof.

196.66 General penalty; utility responsible for agents. (1) If any public utility
shall violate any provision of chapter 196 or 197, or shall do any act therein prohibited, or
shall fail or refuse to perform any duty enjoined upon it for which a penalty has not been
provided, or shall fail, neglect or refuse to obey any lawful requirement or order made by
the commission or the munieipal council or any judgment or decree made by any court
upon its application, for every such violation, failure or refusal such public utility shall
forfeit not less than twenty-five dollars nor more than one thousand dollars.

(2) Every day during which any publie utility or any officer, agent or employe thereof
shall fail to observe and comply with any order or direction of the commission or to per-
form any duty enjoined by chapter 196 or 197, shall constitute a separate and distinet vio-
lation.

196.67 Warning signs. (1) Every corporation, company or person econstrueting,
operating or maintaining an electric transmission line with a voltage of six thousand or
more between conductors or between conductors and the gronund shall place warning signs,
not less than four feet nor more than six feet from the ground, upon all poles or other
structures supporting such line when within one hundred feet of school grounds; and when
within one hundred feet of any place where such line crosses a public highway; and when
within any city or village.

. {2) Every such sign shall be stenciled on such pole or structure in red or black letters
not less than two inches high on a background of white and shall read “Danger—High
Voltage.” Such stencils shall be furnished by the commission at cost to public utility
companies.

(3) Any corporation, company or person violating any of the provisions of this sec-
tion shall be fined not less than fifty dollars nor more than three hundred dollars for each
offense.

196.68 Municipal officers, malfeasance. If any officer of any municipality eonsti-
tuting a publie utility shall do or cause to be done or permit to be done any matter, act or
thing in chapters 196 and 197 prohibited or declared to be unlawful, or shall omit, fail,
neglect or refuse to do any act, matter or thing therein required of such officer, or shall
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omit, fail, neglect or refuse to perform any duty enjoined upon him and relating directly
or indirectly to the enforcement of said chapters, or shall omit, fail, neglect or refuse to
obey any lawful requirement or order made by the commission or any judgment or decree
made by the court upon its application, for every such violation, failure or refusal such
officer shall forfeit not less than fifty dollars nor more than five hundred dollars.

196.69 Interference with commission’s equipment. (1) Any person who shall de-
stroy, injure or interfere with any apparatus or appliance owned or operated by or in
charge of the commission or its agent shall be punished by fine not exceeding one hundred
dollars or imprisonment not exceeding thirty days or both.

(2) Any public utility permitting the destruction of, injury to, or interference with,
any such apparatus or appliance, shall forfeit not exceeding one thousand dollars for each
offense.

196.70 Temporary alteration or suspension of rates. (1) The commission may by
order when deemed by it necessary to prevent injury to the business or interests of the
people or any public utility in ease of any emergency to be judged of by the commission,
temporarily alter, amend, or with the consent of the public utility concerned, suspend any
existing rates, schedules and order relating to or affecting any publie utility or part of any
publie utility.

(2) Such order shall apply to one or more of the public utilities in this state or to any
portion thereof as may be directed by the commission, and shall take effect at such time
and remain in force for such length of time as may be preseribed by the commission.

196.71 Utility, when not a public utility. When any municipality owns a public
utility and there is no other utility furnishing the same service, the commission may, after
a public hearing and determination that said municipally owned utility cannot be operated
profitably, authorize a contract between the municipality and any person, firm or corpora-
tion not a publie utility to furnish light, power or electric current to the municipality upon
such terms and conditions as shall be approved by said ecommission, without the vendor
thereof becoming a publie utility.

196.72 Deaths; utility report; investigation. (1) Every public utility shall imme-
diately report to the commission every fatal accident occurring wpon its premises or di-
rectly or indirectly arising from or connected with its maintenance or operation. »

(2) In the event of any such accident the commission, if it deem the public interest
require it, shall forthwith investigate the same, which investigation shall be held in the
locality of the accident, unless for greater convenience it shall be held at some other place;
and said investigation may be adjourned from place to place. The commission shall sea-
sonably notify the public utility of the time and place of the investigation.

196.73 [Repealed by 1929 c. 504 s. 299]

196.74 [Electric lines; safety and interference. Every public utility and every rail-
road which owns, operates, manages or controls along or across any public or private
way any wires over which electricity or messages are transmitted shall construet, operate
and maintain such wires and the equipment used in connection therewith in a reasonably
adequate and safe manner and so as not to unreasonably interfere with the service fur-
nished by other public utilities or railroads. The public service eommission is authorized
to issue orders or rules, after hearing, requiring electrie construction and operating of
such wires and equipment to be safe and may revise these orders or rules from time to
time as may be required to promote public safety. If a complaint is filed with the com-
mission by any interested party to the effect that public safety or adequate service re-
quires changes in construction, location or methods of operation, the eommission shall
give notice to the parties in interest of the filing of such complaint, and shall proceed to
investigate the same and shall order a hearing thereon. After such hearing the eommis-
sion shall order any alteration in construetion or location or change of methods of opera-
tion required for public safety or to avoid service interference, and by whom the same
shall be made. The commission shall fix the proportion of the cost and expense of such
changes, which shall be paid by the parties in interest, and fix reasonable terms and con-
ditions in connection therewith. [1935 e. 404]

Note: When a power transmission line
is neither built, owned nor controlled by a

bility. A farmer who built, owned and con-
trolled a transmission line, by means of

utility such utility is neither bound to in-
spect the line nor obligated to respond in
damages for injuries sustained by its defec-
tive construction or condition unless the
utility supplies current actually knowing of
these conditions and the current is the cause
of the injury sued for, in which case it is
the energizing of the line with knowledge
of the conditions, and not the conditions
themselves, which forms the basis of lia-

196.756 [Repealed by 1929 c. 504 s. 301]
196.76 Other rights of action; penalties cumulative.

which he obtained electricity from a utility,
was under a duty of a high degree of care
to maintain such line in a safe condition,
regardless of whether this section or the
state electrical code applied to him, the
code not increasing, changing or making
more specific the common law duty to exer-
cise a high degree of care in the premises.
Oesterreich v, Claas, 2387 W 343, 295 NW 766.

Chapters 196 and 197 shall

not have the effect to release or waive any right of action by the state or by any person for
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any right, penalty or forfeiture which may have arisen or which may arise, under any
law of this state; and all penalties and forfeitures accruing under said chapters shall be
cumulative and a suit for any recovery of one shall not be a bar to the recovery of any
other penalty.

196.77 Rates of April 1, 1907, to govern; proceedings to change. (1) Unless the
commission shall otherwise order, it shall be unlawful for any public utility within this
state to demand, collect or receive a greater compensation for any service than the charge
fized on the lowest schedules of rates for the same service on the first day of April, 1907.

(2) Any public utility desiring to advance or discontinue any such rate may apply to
the commission in writing stating the advance or discontinuation desired, giving the rea-
sons therefor.

(3) The commission shall fix a time and place for hearing and give such potice to in-
terested parties as it shall deem reasonable. After such hearing the commission shall enter
an order granting the application either in whole or in part or denying the same.

196.78 [Repealed by 1929 c. 504 s. 304] :

196.79 Reorganization subject to commission approval. Reorganizations of all pub-
lic utilities and railroads, steam railroads excepted, shall be subject to the supervision and
control of the commission, and no such reorganization shall be had or given effect with-
out the written approval of such ecommission. No plan of reorganization shall be ap-
proved by the commission unless it shall be established by the applicant for such approval
that the plan of reorganization is consistent with the public interest. [1931 ¢. 183 s. 3]

196.80 Consolidation of utilities; street and interurban railways. (1) With the
consent and approval of the commission but not otherwise:

(a) Any two or more public utilities or any two or more public utilities owning or
operating street railway or interurban railway lines may consolidate with each other.

(b) Any public utility or any public utility owning or operating a street railway or
interurban railway may acquire the stock of any other public utility or any part thereof.

(e) Any public utility or any public utility owning or operating a street railway or
interurban railway owning all the stock of any other publie utility or any other public
utility owning or operating a street railway or interurban railway line may file in the office
of the secretary of state a certificate of such ownership, in its name and under its cor-
porate seal, signed by its president or a vice president and its secretary or treasurer, and
setting forth a copy of the resolution of its board of directors to merge such other cor-
poration and to assume all of its obligations, and the date of the adoption of such resolu-
tion. Thereupon all of the estate, property rights, privileges and franchises of such other
corporation shall vest in and be held and enjoyed by such possessor corporation as fully
and entirely and without change or diminution as the same were before held and enjoyed
by such other corporation, and be managed and controlled by such possessor corporation,
but subject to all liabilities and obligations of such other corporation and the rights of all
ereditors thereof. The possessor corporation shall be deemed to have assumed all the lia-
bilities and obligations of the merged corporation, and shall be liable in the same manner
as if it had itself incurred such liabilities and obligations. The possessor corporation may
relinquish its corporate name and assume in place thereof the name of the merged corpora-
tion by including a provision to that effect in the resolution of merger adopted by the hoard
of directors and set forth in the certificate of ownership and upon the filing of such cer-
tificate the change of name shall be complete.

(d) Any public utility or any public utility owning or operating a street railway or
interarban railway may sell, acquire, lease or rent any public utility plant or property
constituting an operating unit or system.

(2) Nothing in this section shall be construed as affecting or limiting the operation of
sections 197.01 to 197.10 or of section 66.06 of the statutes. -

(3) Application for the approval and consent of the ecommission shall be made by the
interested public utility or the interested public utility owning or operating the street
railway or interurban railway line, and shall contain a concise statement of the proposed
action, the reasons therefor and such other information as may be required by the com-
mission. Upon the filing of such application the commission shall investigate the same,
with or without public hearing, and in case of a public hearing upon such notice as the
commission may require, and if it shall find that the proposed action is consistent with the
public interest it shall give its consent and approval in writing. In reaching its deter-
mination the commission shall take into consideration the reasonable value of the prop-
erty, plant equipment or securities of the utility or utility owning or operating a street
railway or interurban railway to be acquired or merged.

(4) (a) No consolidation as authorized by subsection (1) of this section shall be
effective unless a written plan of consolidation shall be approved by at least a two-
thirds vote of each class of stock and each issue, series or kind of preferred stock of
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each of the constituent companies at meetings of the stoekholders of sueh respective
constituent companies called for the purpose of acting upon the proposed plan on
not less than 30 days’ notice by mail to each stockholder at his last address appearing
on the records of the corporation and on not less than 3 weeks’ publication of notice
of meeting in a general newspaper published in the cities in Wisconsin in which is
located the prineipal office of the respective constituent eorporations.

(b) No such consolidation shall be effective unless the public service eommission
shall find that the plan of consolidation is just and reasonable in its effect on stock-
holders and creditors of each of the constituent companies and is consistent with public
interest. Notice of hearing on application for ecommission approval of a proposed
plan of consolidation shall be given by publication for at least 3 weeks in a newspaper
of general circulation in Wisconsin as may be designated by the commission as best
adapted to apprise the stockholders of such meeting. The order of approval may pre-
cede or follow the vote of the stockholders of one or more of the eonstituent companies
in respect to approval of the plan of consolidation.

(e) 1. The written plan of consolidation shall specify the name of the constituent
company which is to be adopted by the eonsolidated company and the directors and
officers of the eonsolidated company who shall first serve until the first annual meet-
ing of the stockholders of the consolidated company or until their respective successors
are duly elected and gualified.

2. The plan of consolidation may provide for the procedure set forth in subpara-
graphs a or b hereunder of this paragraph or such other plan as the commission may
approve.

a. The authorized capital stock and the issued capital stock, the authorized number
of shares, and the issued number of shares of the consolidated company shall be the
same as the authorized aggregate capital stock and the authorized aggregate number
of shares, the issued capital stock and the issued number of shares of the constituent
companies before consolidation and the preferred stock and each issue, series and
kind thereof of each constituent company shall retain its dividend rate and redemp-
tion ‘price, if any, and shall be given no other preference over any of the preferred
stock of the consolidated company; but nothing in this subseetion shall be construed
as preventing the consolidated company from extending to all of the preferred stock
of the constituent companies so aggregated the most favorable provisions as to voting
rights upon default, restrictions on the borrowing power of the issuing corporation and
other like restrictions specified in respect to any of the preferred stock of any con-
stituent eorporation:and other provisions, if any, required by public official authority
having jurisdiction in the premises. Preferred stock of each constituent company shall
become preferred stock of like par value, dividend rate and redemption price, if any,
of the consolidated company, and the common stock of each constituent company shall
become common stock of like par value of the consolidated company.

b. All of the outstanding capital stock, both preferred and common, of the econ-
stituent companies may be surrendered and cancelled and the consolidated company
may issue any elass or classes of preferred stock, or ecommon stoek, or both, or offer
cash in exchange for the capital stock held by the stockholders of the eonstituent companies.

(d) No such consolidation shall be effective except upon the filing with the secretary
of state of:

1. Articles of incorporation of the consolidated eompany prepared in accordance
with this subsection and with authorized capital stock aggregating the authorized capital
stock of the constituent companies, and with powers aggregating the corporate powers
" of the constituent corporations, and specifying the number constituting the board of
directors, their term of offiee and the manner of their election, and otherwise comply-
ing with the requirements of seetion 180.02, accompanied by the usual fee for filing
articles of incorporation or amendments thereof but after crediting the amounts paid
by the respective constituent ecompanies in respeet of authorized capital stock, which
articles of ineorporation shall be signed and acknowledged by the president and sec-
-retary of each of the constituent companies at the time of consolidation and filed and
recorded in the manner specified in subsection (2) of section 180.02, for which pur-
pose copies of articles of incorporation may be verified by the oaths of any 2 of
the signers.

2. A copy of the resolution of the stockholders of each constituent company adopting
the plan of consolidation duly certified in the manner specified in subsection (2) of
section 180.07.

3. A duly certified copy of the order of the commission approving the plan of
consolidation.

(e) The secretary of state upon the filing and recording in the manner specified
by subsection (2) of section 180.02 of the articles of ineorporation of the consolidated
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company shall issue a certificate of incorporation to the consolidated company and
therenpon the corporate existence of the constituent companies shall cease, but the
consolidated eompany so formed shall hold and enjoy all of the powers, privileges,
rights, franchises, properties, estates and choses in action which at the time of such
union were held and enjoyed by any of the constituent companies as fully and entirely
and without change or diminution as the same were before held and enjoyed by the
constituent company, and it shall be subject to all contracts, liabilities, and obligations
existing against the constituent eompanies; and all actions at law or pending suits and
other proceedings instituted by or against any of the constituent companies ghall be
continued by or against the consolidated company. All mortgages or other liens upon
the property of any of the constituent companies shall continue as a lien against such
property and such additions thereto, if any, as may be contemplated by the instru-
ment creating such lien. The consolidated company may execute any supplementary
indenture or other like instrument consistent with the provisions of this subsection
which may be required to be executed in the event of the consolidation of the mortgagor
by the terms of any mortgage or other like instrument executed by a constituent company.
© (f) Any preferred stockholder of any constituent company entering into any eon-
solidation pursuant to this subsection who shall have dissented from the proposed
consolidation and shall have recorded such dissent at the meeting of the stockholders
at which the plan of consolidation was approved, shall have the right upon written
notice to the consolidated company within 60 days of the completion of the consolida-
tion to receive at the expiration of one year from the completion of such consolidation
and upon the surrender of a certificate or certificates representing such stock duly
indorsed in blank, all unpaid dividends aceruing since the date of the consolidation
and unpaid dividends aceruing prior thereto, if such dividends be ecumulative, together
with the redemption price, if any, specified in respect of such stock, and if no redemp-
tion price be specified, then the par value thereof. The preferred stock so acquired
need not be cancelled or retired but may be held by the consolidated company as
reacquired stock and morigaged, pledged or otherwise disposed of.

(g) Any holder of common stock of any constituent eompany entering into any
consolidation. pursuant to this subsection who shall have dissented from the proposed
consolidation and have recorded such dissent at the meeting of the stockholders at which
the plan of consolidation was approved, shall have the right upon written notice to
the consolidated company within 60 days of the completion of the consolidation to
receive at the expiration of one year from such completion of the consolidation and
upon the surrender of a certificate or certificates representing such stock duly indorsed
in blank, the fair value of such stock as fixed by the commission after hearing upon
the applhication of a holder of common stock or upon application by the consolidated
company. Upon any such application, notice shall be given to all dissenting stock-
holders of common stock by publication for at least 3 weeks in advance of sueh hear-
ing in a newspaper of general circulation in Wiseonsin as may be designated by the
commission as best adapted to apprise the dissenting stockholders of sueh hearing.
Any such determination of the commission shall be subject to judicial review as pro-
vided by this chapter in respect to other orders of the commission. The commission
or court in fixing such value may adjust the same for reasonably probable interim
earnings which may remain undistributed between the date of the defermination and
the expiration of said period of one year. Common stock so acquired need not he
cancelled or retired but may be held by the consolidated company as reacquired stock
and thereafter sold or otherwise disposed of.

(h) The certificates representing the preferred or common stock of any econstit-
uent company, except stock held by dissenting stockholders who are provided for in
paragraphs (f) and (g) of this subsection, may be exchanged at the option of the
consolidated company for certificates of stoek issued by it. Affer consolidation shall
have been consummated and until such exchange, the certificates of stock of the con-
stituent company shall represent stock of the consolidated company in the amount
and of the character and kind described in such respective certificate or certificates.

(5) Any transaction required herein to bhe submitted to the commission for its
consent and approval shall be void unless the commission shall give its consent and
approval thereto in writing.

(6) The enumeration of powers, duties and anthority conferred by this act shall
not be construed as limiting any powers heretofore conferred upon the commission by
existing statutes.” [1933 o, 440 s. 1; 1941 ¢. 78] :

196.81 Abandonment; commission approval required. No publie utility or railroad
as defined in chapters 195 and 196 shall abandon or discontinue any line, branch line or
extension or service thereon without first securing the approval of the commission. In
granting its approval, the commission may impose such terms, econditions or requirements
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as in its judgment are necessary to protect the public interest. Any public utility or rail-
road abandoning or discontinuing in pursuance of authority granted by the commission
shall be deemed to have waived any and all objections to the terms, conditions or require-
ments imposed by the commission in that regard. Nothing herein contained, however,
shall be construed to eliminate the necessity of obtaining the consent of the proper munici-
pal authorities as required by section 193.11 The provisions of this section shall apply
only so far as the constitution and laws of the United States permit. [7931 ¢. 183 5. 3;
1931 ¢. 475 s. 12]

Note: The city has the right to enforce the abandonment. And the city could re-
by court order the obligation of the street cover the necessary expenses of necessary
railway company to repair tracks and to repairs to the track zone after abandonment.
remove them on abandonment, notwith- In re Madison Railways Company, 102 F
standing the public service commission’s (2d) 178.
failure to impose terms or conditions on

196.85 Payment of commission’s expenditures by utilities. (1) Whenever the com-
mission in a proceeding upon its own motion, on eomplaint, or upon an application to it
shall deem it necessary in order to carry out the duties imposed upon it by law to investi-
gate the books, accounts, practices and activities of, or make appraisals of the property of
any public utility, power district or railroad or to render any engineering or accounting
serviees to any public utility, power district or railroad, such public utility, power district
or railroad shall pay the expenses reasonably attributable to such investigation, appraisal
or service. The commission shall ascertain such expenses, and shall render a bill therefor,
by registered mail, to the public utility, power distriet or railroad, either at the conclusion
of the investigation, appraisal or services, or from time to time during its progress, which
bill shall constitute notice of said assessment and demand of payment thereof. Upon bill
so rendered such public utility, power district or railroad shall, within fifteen days after
the mailing thereof pay to the commission the amount of the special expense for which it
is billed, and such payment when made shall be credited to the appropriation to the com-
mission in subsection (4) of section 20.51. The total amount, in any one calendar year,
for which any public utility, power district or railroad shall become liable, by reason of
. costs incurred by the commission within such calendar year including charges under sub-
section (2) of section 184.10, shall not exceed four-fifths of one per cent of its gross oper-
ating revenues derived from infrastate operations in the last preceding calendar year.
‘Where, pursuant to this subsection, costs are incurred within any calendar year which are
in excess of four-fifths of one per cent of such gross operating revenues, the excess costs
shall not be chargeable as part of the remainder under subsection (2) of this section but
shall be paid out of the general appropriation to the public service commission. Nothing
herein contained shall prevent the commission from rendering blHS in one calendar year
for costs incurred within a previous year.

(2) The commission shall annually, within ninety days after the close of each ﬁscal
year, ascertain the total of its expenditures during such year which are reasonably at-
tributable to the performanece of its duties relating to public utilities and power distriets
under ‘chapters 184, 196 and 198, and shall deduct therefrom all amounts chargeable to
publie utilities and power distriets under subsection (1) of this section, and subsection (2)
of seetion 184.10. The remainder shall be assessed by the commission to the several public
utilties and power districts in proportion to their respective gross operating revenues
during the last calendar year, derived from intrastate operations. Such assessment shall
be paid within fifteen days after bill has been mailed, by registered mail, to the several
public utilities and power districts, which bill shall constitute notice of said assessment
and demand of payment thereof. When paid said assessment shall be credited to the
appropriation made in subsection (4) of section 20.51. The total amount which may be
assessed to the public utilities and power districts, under authority of this subsection,
shall not exceed one-fifth of one per cent of the total gross operating revenues of such
public utilities and power districts, during such calendar year, derived from intrastate
operations.

(3) If any public utility, power district or railroad against which a bill has been ren-
dered either under subsection (1) or subsection (2) of this section, within fifteen days
after the rendering of such bill shall (a) neglect or refuse to pay the same, or (b) shall fail
to file objections to said bill with said commission, as provided hereinafter, it shall be the
duty of the publie service commission forthwith to transmit to the state treasurer a certi-
fied copy of said bill, together with notice of negleet or refusal to pay said bill, and on the
same day said commission shall mail by registered mail to the public utility, railroad or
power district against which said bill has been rendered a copy of said notice which it has
transmitted to the state treasurer. Within ten days after the receipt of such notice and
certified copy of such bill the state treasurer shall proceed forthwith to levy the amount
stated on such bill to be due, with interest, by distress and sale of any goods and chattels,
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including stoeks, securities, bank accounts, evidences of debt, and accounts receivable be-
longing to such delinquent publie utility, power distriet, or railroad. Such levy by distress
and sale shall be governed by the provisions of section 74.10 except that it shall be made
by the state treasurer and that said goods and chattels anywhere within the state may be
levied upon. )

(4) (a) Within fifteen days after the date of the mailing of any bill as provided by
subsections (1) and (2) the public utility, power district or railroad against which such
bill has been rendered may file with the public service commission objections setting out in
detail the grounds upon which said objector regards said bill to be excessive, erroneous,
unlawful or invalid. The commission, after notice to the objector, shall proceed forthwith
to hold a hearing upon such objections, not less than five nor more than ten days after such
notice. If after such hearing the commission finds any part of said bill to be excessive,
erroneous, unlawful or invalid it shall record its findings upon its minutes and transmit to
the objector by registered mail an amended bill, in accordance with such findings. Such
amended bill shall have in all ways the same foree and effect under this section as an origi-
nal bill rendered under subsections (1) and (2).

(b) If after such hearing the commission finds the entire bill unlawful or invalid it
shall notify the objector by registered mail of such determination, in which case said origi-
nal bill shall be deemed null and void.

(¢) If after such hearing the commission finds that the bill as rendered is neither ex-
cessive, erroneous, unlawful or invalid either in whole or in part it shall record such find-
ings upon its minutes, and transmit to the objector by registered mail notice of such finding.

(d) If any bill against which objections have been filed shall not be paid within ten
days after notice of a finding that such objections have been overruled and disallowed by
the commission has been mailed to the objector as herein provided, the eommission shall
give notice of such delinquency to the state treasurer and to the objector, in the manner
provided in subsection (3). The state treasurer shall then proceed to collect the amount
of said bill as provided in subseetion (3). If an amended bill is not paid within ten days
after a copy thereof is mailed to the objector by registered mail, the commission shall no-
tify the state treasurer and the objeetor as in the case of delinquency in the payment of an
original bill. The state treasurer shall then proceed to collect the amount of said bill as
provided in the case of an original bill.

(5) No suit or proceeding shall be maintained in any court for the purpose of restrain-
ing or in any wise delaying the collection or payment of any bill rendered under subsec-
tions (1) and (2) of this section. Every public utility, power district, or railroad against
which a bill is rendered shall pay the amount thereof, and after such payment may in the
manner herein provided, at any time within two years from the date the payment was
made, sue the state in an action at law to recover the amount paid with legal interest
thereon from the date of payment, upon the ground that said assessment was excessive,
erroneous, unlawful or invalid in whole or in part. If it is finally determined in such
action that any part of the bill for which payment was made was excessive, erroneous,
unlawful or invalid, the state treasurer shall make a refund to the claimant as directed
by the court, which shall be charged to the appropriations to the public serviee commission.

(6) No action for recovery of any amount paid pursunant to this section shall be main-
tained in any court unless objections have been filed with the commission as herein pro-
vided. In any action for recovery of any payments made under this section the claimant
shall be entitled to raise every relevant issue of law, but the commission’s findings of fact
made pursuant to this section shall be prima facie evidence of the facts therein stated.

(7) The following shall be deemed to be findings of fact of the commission, within the
meaning of this section: (a) Determinations of fact expressed in bills rendered pursuant
to this section; (b) determinations of fact set out in those minutes of the commission
which record the action of the commission in passing upon said bills, and in passing upon
objections thereto.

(8) The provisions of this chapter for judicial review of orders and determinations of
the public service commission shall not be applicable to any findings, determinations, bills
or assessments made under this section thereof. The procedure by this seetion providing
for determining the lawfulness of bills and the recovery back of payments made pursuant
to such bills shall be exclusive of all other remedies and procedures.

(9) If any subsection of this section or any part thereof or the application thereof to
any person or circumstances be held invalid, neither the validity of the remainder of the
act nor that of any other clause, sentence or provision of this section or the application
thereof to other persons or circumstances shall be affected thereby, inasmuch as the legis-
lature hereby declares that the provisions of each subsection are desirable and feasible



196.855 REGULATION OF PUBLIO UTILITIES

2162

even though it may eventually be held that other subsections or any part thereof are in-
valid, [1981 ¢. 183 8. 3; 1931 ¢. 475 5. 11; Spl. 8. 1931 ¢. 16; 1933 0. 4 5. 1, 2; 1933 ¢, 298;

1939 c. 446]

Note: This section construed with refer-
ence to 196.02 (4), 196.41 and 198.55, is not
invalid as unconstitutionally delega.tmg leg-
islative power to the public service commis-
sion in authorizing it to exempt a utility
from the expense of investigation when pub-
lic interest requires. [State ex rel. Kenosha

196;855 Assessment of costs against municipalities.

G. . Co. v. Kenosha H. R. Co.,, 145 W 337,
129 NW 600, approved and apphed Union
Co-op. Co. v. Public Service Commlssmn,
206 W 160, 239 NW 409, explained.] Wiscon-

n T, Co. v. Pubhc Service Commission, 206
W 589, 240 NW 4

Ezxpenses incurred by the

commission in making any appraisal or investigation of publie utility property under the
provisions of chapter 197 shall be charged directly to the municipality making the appli-
cation. The ascertainment of such expense, and the rendering and review of bills there-
for shall be governed by the provisions of section 196.85 in so far as applicable. If any
such bill is not paid within the time required by section 196.85, the same shall bear inter-
est at the rate of six per eent per annum and the amount thereof shall be certified to the
seeretary of state who shall proceed to eollect the same as a special charge in the same
manner as a state tax. [1933 ¢. 438, 1]





