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121.01 Contracts to sell and sales. (1) A contract to sell goods is a contract whereby 
the seller agrees to transfer the property in goods to the buyer for a consideration called 
the price. 

(2) A sale of goods is an agl'eemellt whereby the seller transfers the property in 
goods to the buyer for a consideration called the price. 

(3)" A contract to sell or a sale may be absolute or conditional. 
(4) There may be a contract to sell or a sale between one part owner and another. 

Note: An agreement to sell, using' such 
ter111S as "have bargained, sold, granted, and 
by these presents do bargain, sell, grant and 
convey," ll1ade by a vendor ,yha has such 
complete ownership, and who when his right 
to sell the property in question was doubted, 
)Jut his agreement in writing and undertook 
"to warrant and defend the property ... un­
til the said party of the second part," is a 
contract for the sale and delivery of the 
property described in it and is governed by 
chapter 121. Spielberg v. Harris, 202 'V 591, 
232 N,V 547. 

'Yhile the uniform sales act does not ap­
ply to sales of bonds, bonds not being "goods" 
within the definition of that act, it would 

seem by analogy to offer a method by which 
the broker might reasonably proceed to liq­
uidate its damages. Though the ordinary 
course to pursue in case of rescission of a 
sale of bonds and the seller's refusal to ac­
cept returll is to tender the bonds into court 
and recover the amount paid for them with 
interest, it was proper to permit the broker, 
forced to redeem the bonds from its cus­
tomers, to recover the difference between the 
amount received on a sale on open market 
and the amount the bonds originally brought, 
under the circumstances. Morris F. Fox & 
Co. v. Lisman, 208 W 1, 240 NW 809, 237 NW 
267, 242 N,V 679. 



1871 SALES 121.05 

121.02 Capacity; liability for necessaries. (1) Capacity to buy and sell is regu­
lated by the general law concerning capacity to contract, and to transfer and acquire 
property. . 

(2) Where necessaries are sold and delivered to an infant, or to a person who by rea­
son of mental incapacity or drunkenness is incompetent to contract, he must pay a rea­
sonable price therefor. 

(3) Necessaries in this section mean goods suitable to the condition in life of such in­
fant or other person, and to his actual requirements at the time of delivery. 

121.03 Form of contract or sale. Subject' to the provisions of this act and of any 
statute in that behalf, a contract to sell or a sale may be made in writing (either with 01' 

without seal), or by word of mouth, or partly in writing and partly by word of mouth, or 
may be inferred from the conduct of the parties. 

121.04 Statute of frauds. (1) A contract to sell or a sale of any goods or choses 
in action of the value of fifty dollars or upwards shall not be enforceable by action unless 
the buyer shall accept part of the goods or choses in action so contracted to be sold or 
sold, and actually receive the same, or give something in earnest to bind the contract, or 
in part payment, or unless some note 01' memorandum in writing of the contract or sale 
be signed by the party to be charged or his agent in that behalf. 

(2) The provisions of this section apply to every such contract or sale, notwithstand­
ing that the goods may be intended to be delivered at some future time or may not at the 
time of such contract 01' sale be actually made, procured 0.1' provided, or fit or ready for 
delivery, or some act may be requisite for the making or completing thereof, or rendering 
the same fit for delivery; but if the goods are to he manufactured by the seller especially 
for the buyer, and are not suitable for sale to others in the ordinary course of the seller's 
business, the provisions of this section shall not apply. 

(3) There is an acceptance of goods within the meaning of this section when the 
buyer, either before or after delivery of the goods, expresses by words or conduct his as­
sent to becoming the owne1' of those specified goods. 

Note: The delivery of goods sold by one 
authorize to make delivery validated an oral 
sale contract and passed the title to the 
buyer. One who deals with an agent must 
at his peril ascertain the extent and nature 
of the agent's authority. The defendant had 
the burden of proving that his vendor had 
purchased froI11 an agent of the plaintiff 
who .had authority to make delivery. Com­
monwealth T. Co. v. Paley, 203 W 447, 233 
NW 619. 

One who orders physician to call at his 
home to treat a member of his family must 
pay for the services unless he informs the 
physician that he disavows responsibili ty. 
Benton v. Stadler, 203 W 536, 234 N,Y 739. 

Formal memorandum complete in one 
writing is not required to bind party to con­
tract under statute, but it must aD pear from 
several writings, without resorting to Darol 
evidence, what the contract is. S" T. Ed­
wards & Co. v. Shawano M. P. Co., 211 W 378, 
247 NW 465. 

Uniform sales act governs an acceptance 
of goods, tal<ing sale contract out of statute 
of frauds, although sales transaction took 
Dlace when general statute was in force. 
Bresler Co. v. Bauer, 212 W 386, 248 NW 788, 
250 NW 8. 

Neither the payment of a commission by 
a vendor to a broker for services in selling a 
farm, nor the transfer of the farm to the IHU'­
chaser, constituted the giving of "sonlething 
in earnest to bind the contract. or in part 
Dayment," so as to render enforceable an 
oral agreement of the broker, made during 
the negotiations for the sale of the farm, to 
buy a note and mortgage owned by the pur: 
chaser of the farm. Schwanke v. Dhein. 210 
W 61, 254 NW 346. 

1n an action for specific perfOl'111anC8 , a 
contract for the exchange of property involY­
ing a farm and purporting to cOVer all per­
sonal property and crops, except one hog and 
from twelve to eighteen hens, is helcl not too 
indefinite to com!)ly with the statute of 
f1 a uds for not specifying the i tel11S of per­
Ronal property included, in vie,v of evidence 
anel findings that. before signing the con­
tract, the defendant owner of the farm 
pointed out to the plaintiffs the personal 
property. to be included, and that a witness 
present at the time shortly thereafter cor­
rectly listed the items thereof in an inven­
tory. Haumersell v. Sladky, 220 W 91, 264 
NW 653. 

"'here buyer inspected anel accepted lum­
ber, but allowed it to remain piled on seller's 
land, and seller executed a mortgage, the 
contract of ·:-:ale "'as not enforceable, since 
there ,vas no "actual receipt" by buyer, as 
required by statute of frauds. Mellen Prod­
uce Co. v. Fink, 225 IV 90, 273 NW 538. 

If a contract is in ,,,riting but is not re­
quired b;' law to be in writing or to be 
proved by writing it may be modified by a 
subsequel}t oral agreement. Gutknecht v. 
C. A. Lawton Co., 231 W 413. 285 NW 411. 

The illRel'tioll by the xeller'~ ll1anager of 
l11erely lhe lnanager's initials, under the 
prin ted ,yords "Sold by" in a snlalI, franled­
off space at the left edge of the middle of 
the saleH-slip form did not constitute a sign­
ing of the memorandum by the seller within 
the requirement of the statute that it be 
signed by the party to be charged 01' his 
agent in that behalf. North American Seed 
Co. v. Cedarburg Supply Co. 247 W 31, 18 NW 
(2d) 466. 

121.05 Existing and future goods. (1) The goods which form the subject of a co:\!­
tract to sell may be either existing goods, owned or possessed by the seller, or goods to be 
manufactured 01' acquired hy the seller aner the making of the eOlltract to sell, in this act 
called "flltlU'C goods." 

(2) 'l'here may be a contmct to sell goods, the acqnisition of which by the seller de­
pends upon a contingency which lllay or lllay not happen. 

(3) Where the parties purport to effect a present sale of fllture goods, the agreement 
operates as a contract to sell the goods. 
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121.06 Undivided shares. (1) There may be a contract to sell 01' a sale of an un­
divided share of goods. If the parties intend to effect a present sale, the buyer, by force 
of the agreement, becomes an owner in common with the owner or owners of the remain· 
ing shares. 

(2) In the case of fungible goods, there may be a sale of an undivided. share of a 
specific mass, though the seller pUl'ports to sell and the buyer to buy a ~lefi!llte number, 
weight or measure of the goods in the mass, and though the number, weIght 01' measu~'e 
of the goods in the mass is undetermined. By such a sale the buyer becomes owner 111 

rommon of such a share of the mass as the number, weight 01'. measure bought bears to 
the number, weight 01' measure of the mass. If the ma~s cOlltums less than the number, 
weight or measure bought, the [myel' becomes the owner of the whole mass and the seller 
is bound to make good the deficiency from similar goods unless a contrary intent appears. 

121.07 Destruction of goods sold. (1) Where the partie~ pUl'port to sell specific 
goods, and the goods without the knowledge of the seller have wholly perished at the time 
when the agreement is made, the agreement is yoid. . 

(2) 'Where the parties purpOl't to sell specific goods, and the goods without the knowl­
edge of the seller have peI'ished in part or have wholly 01' in a material part so deterio­
rated in quality as to be SUbstantially changed in characte1', the buyer may at his option 
treat the sale: 

(a) .As avoided, or 
. (b) .As transferring the property in all of the existing goods or in so much thereof as 

have not deteriorated, and as /.lin ding the buyer to pay the full agreed price if the sale 
was indivisible, or to pay the agreed price fo1' the goods in which the property passes if 
the sale was divisible. 

121.08 Destruction of goods contracted to be sold. (1) 'Where there is a contract 
to sell specific goods, and subsequently, but before the risk passes to the buyer, without 
any fault on the part of the seller 01' the buyer, the goods wholly perish, the contract is 
thereby avoided. 

(2) Where there is a contract to sell specific goods, and subsequently, but before the 
risk passes to the buyer, without any fault of the seller or the buyer, part of the goods 
perish or the whole or a material pmt of the goods so deteriorated in quality as to be sub­
stantially changed in character, the buyer may at his option treat the contract: 

(a) .As avoided, or 
(b) .As binding the seller to transfer the property in all of the existing goods or in so 

much thereof as have not deteriorated, and as binding the buyer to pay the full agreed 
price if the contract was indivisible, or to pay the agreed price for so much of the goods 
as the seller, by the buyer's option, is bound to transfer if the contract was divisible. 

121.09 Definition and ascertainment of price. (1) The price lllay be fixed by the 
contract, or may be left to be fixed. in such manner as may be agreed, or it may be de­
termined by the course of dealing between the parties. 

(2) The price may be made payable in any personal property. 
(3) ,Yhere transferring or promising to transfer any interest in real estate constitutes 

the whole or part of the consideration for transferring or for promising to transfer the 
property in goods, this act shall not apply. 

(4) vVhere the price is not determined in accordance with the foregoing provisions the 
buyer must pay a reasonable price. What is a reasonable price is a question of fact de­
pendent on the circumstances of each particular case. 

121.10 Sale at a valuation. (1) Y\There there is a contract to sell or a sale of goods 
at a price or on terms to be fixed by a third person, and such third person without fault 
of the seller or the buyer, cannot or does not fix the price or terms, the contract or the 
sale is thereby avoided; but if the goods or any part thereof have been delivered to and 
appropriated by the buyer he must pay a reasonable price therefor. 

(2) Where such third person is prevented from fixing the price or terms by fault of 
the seller or the buyer, the party not in fault may have such remedies against the party in 
fault as are allowed by sections 121.52 to 121.70, inclusive, of the statutes. 

121.11 Effect of conditions. (1) Where the obligation of either party to a con­
tract to sell or a sale is subject to any condition which is not performed, such party may 
refuse to proceed with the contract 01' sale or he may waive performance of the condition. 
If the other party has promised that the condition should happen or be performed, snch 
first-mentioned party may also treat the nonperformance of the condition as a breach of 
warranty. 

(2'), Where the property in the goods has not passed, the buyer may treat the fulfil­
ment by the seller of his obligation to furnish goods as described and as warranted ex­
pressly or by implication in the contract to sell as a condition of the obligation of the 
buyer to perform his promise to accept and pay for the goods. 
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121.12 Definition of express warranty. Any affirmation of fact 01' any promise by 
the seller relating to the goods is an express wal'l'anty if the natural tendency of such 
affirmation 01' promise is to induce the buyer to purchase the goods, and if the buyer pur­
chases the goods relying thereon. No affirmation of the value of the goods, nor any state­
ment purporting to be a statement of the seller's opinion only shall be construed as a 
warranty. 

Note: An express oral representation by contained all of the agreements between the. 
a seller of refrigeration machinery that the parties and that there were no other under­
equipment sold, when used in combination standings or promises. such express oral 
with the buyer's existing plant, would re- warranty, under the parol evidence rule and 
frigerate a specified amount of a specified in the absence of fraud, was inadmissible in 
product in a specified time was an express, support of the buyer's counterclaim in the 
not an implied, warranty, and where the con- seller's action for the purchase price of the 
tract of sale, which contained certain ex- equipment. Valley Refrigeration Co. v. 
press warranties, provided that the writing Lange Co., 242 W 466, 8 NVir (2d) 294. 

121.13 Implied warranties of title. In a contract to sell or a sale, unless a con­
trary intention appears, there is: 

(1) An implied warranty on the part of the seller that in case of a sale he has a right 
to sell the goods, and that in case of a contract to sell he will have a right to sell the goods 
at the time when the property is to pass; 

(2) An implied warranty that the buyer shall have and enjoy quiet possession of the 
goods as against any lawful clailllS existing at the time of the sale; 

(3) An implied warranty that the goods shall be free at the time of the sale from any 
charge or incumbrance in favor of any third person, not declared· 01' known to the buyer 
before or at the time when the contract 01' sale is made. 

(4) This section shall not, however, be held to render liable a sheriff, auctioneer, 'mort­
gagee 01' other person professing to sell by virtue of authority in fact or law goods in 
which a third person has a legal or equitable interest. 

121.14 Implied warranty in sale by description. 'Where there is a contract to sell 
or a sale of goods by description, there is an implied warranty that the goods shall cor­
respond with the description and if the contract or sale be by sample, as well as by de­
scription, it is not sufficient that the bulk of the goods corresponds with the sample if the 
g'oods do not also correspond with the description. . 

121.15 Implied warranties of quality and fitness. Subject to the provisions of this 
act and of any statute in that behalf, there is no implied warranty or condition as to the 
quality or fitness for any particular purpose of goods .supplied under a contract to sell or 
a sale, except as follows: . " . 

(1) Where the buyer, expressly or by implication, makes known to the seller the par­
ticular purpose for which the good~ are required, and it appears that the buyer relies Oil 

the seller's skill or judgment (whether he be the grower or manufacturer or not), there is 
an implied warranty that the goods shall he reasonably fit for such purpose. 

(2) 'Where the goods are bought by the description from a seller' ·who deals in goods 
of that description (whether he be the grower or manufacturer or not), there is an im­
plied warranty that the goods shall be of merchantable quality. . 

(3) If the buyer has examined the goods, there is no implied warranty as regards de­
fects which such examination ought to have revealed. 

(4) In the case of a contract to sell or a sale of a specified article under its patent or 
other trade name, there is no implied warranty as to its fitness for any particular purpose. 

(5) An implied warranty or condition as to quality or fitness for a particular pur-
pose may be annexed by the usage of trade. . 

(6) An express warranty 01' condition does not negative a warranty 01' condition im­
plied under this act unless inconsistent therewith. 

Note: Where the 'buyer of a paper-pot 
dryer expressly informed the manufacturer 
thereof that a dryer of a certain capacity was 
to be furnished, and relied upon the skill 
and judgment of the manufacturer to fnrnish 
the same, there was a warranty that the 
dryer would be reasonably fit for the purpose 
required. Alex G. Goethel S. liT. W. Co. v. 
American L. P. Co., 213 W 248, 251 NViT 474. 

Buyer of units for pipe organ for pur­
pose of increasing- volume had rig-ht to I'e-

fuse to accept units where seller misrepre­
sented that units woulc1 increase volume 
and but for such misrepresentation buyer 
would not have ordered units. Buyer must 
take reasonable care of goods but is under 
no oblig-ation to return them, and after no­
tice that Ijroods will not be accepted seller 
must assume burden of removing' them. Ver­
linden. etc. O. Co. v. McDonald, 217 VV 35, 
258 NW 359. 

121.16 Implied warranty in sale hy sample. In the case of a contract to sell 01' a 
sale by sample: 

(1) There is an implied wal'l'anty that the bulk shall correspond with the sample in 
quality. 

(2) There is an implied warranty that the buyer shall have a reasonable opportunity 
of comparing the bulk with the ~an;ple, except so far as otherwise provided in section 
121.47. 
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(3) If the seller is a dealer in goods of that kind, there is an implied warranty that 
the goods shall be free from any defect render·jng them unmerchantable which would not 
be apparent on reasonable examination of the sample. 

121.17 No property passes until goods are ascertained. Where there is a contract 
to sell unascertained goods no property in the goods is transferred to the buyer unles,; 
and until the goods are ascertained, but property in an undivided share of ascertained 
goods may be transferred as provided in secti'on 121.06. 

121.18 Property in specific goods passes when parties so intend. (1) ,Vhere there 
is a contract to sell specific or ascertained goods, the property in them is transferl'ed to 
the buyer at such time as the. parties to the cont1'act intend it to be transferred. 

(2) For the purpose of ascertaining the intention of the parties, regard shall be had 
to the terms of the contract, the conduct of the parties, usages of trade and the circum­
stances of the case. 

121.19 Rules for ascertaining intention. Unless a different intention appears, the 
following are rules for ascertaining the intention of the parties as to the time at which the 
property in the goods is to pass to the buyer. 

(1) Where there is an unconditional contraet to sell specific goods, in a deliverable 
state, the property in the goods passes to the buyer when the contract is made and it is 
immaterial whether the time of payment, or the time of delivery, or both, be postponed. 

(2) Where there is a contract to sell specific goods and the seller is bound to do some­
thing to the goods, for the purpose of putting them into a deliverable state, the property 
does not pass until such thing be done. 

(3) (a) When goods are delivered to the buyer "on sale or return," or on other terms 
indicating an intention to make a present sale, but to give the buyer an option to retul'll 
the goods instead of paying the price, the property passes to the buyer on delivery, but 
he may revest the property in the seller by returning or tendering the goods within the 
time fixed in the contract, or, if no time has been fixed, within a reasonable time. 

(b) When goods are delivered to the buyer on approval 01' on trial or on satisfaction, 
or other similar terms, the property therein passes to the buyer: 

1. When he signifies his approval 01' acceptance to the seller or does any other act 
adopting the transaction; 

2. If he does not signify his approval or acceptance to the seller, but retains tlw 
goods without giving notice of rejection, then if a time has been fixed for the retlll'n of 
the goods, on the expiration of such time, and, if no time has been fixed, on the expiration 
of a reasonable time. What is a reasonable time is .a question of fact. 

(4) (a) V\There there is a contract to sell unascertained 01' future goods by descrip­
tion, and goods of that description and in a deliverable state are unconditionally appro­
priated to the contract, either by the seller with the assent of the buyer, or by the buyer 
with the assent of the seller, the property in the goods thereupon passes to the buyel. 
Such assent may be expressed or implied, and may be given either before 01' after the 
appropriation is made. 

(b) Where, in plll'suance of a contract to sell, the seller delivers the goods to the 
buyer, 01' to a carrier or other bailee (whether named by the buyer 01' not) for the purpose 
of transmission to or holding for the buyer, he is presumed to have unconditionally ap­
propriated the goods to the contract, except in the cases provided for in the next rule 
and in section 121.20. This presumption is applicable, although by the terms of tile 
contract, the buyer is to pay the price before receiving delivery of the goods, and the 
goods are marked with the words "collect on delivery" or their equivalents. 

(5) If the contract to sell requires the seller to deliver the goods to the buyer, 01' at a 
particular place, or to pay the freight or cost of transportation to the buyer, or to a 
particular place, the property does not pass until the g'oods haye been delivered to the 
buyer or reached the place agTeed upon. 

121.20 Reservation of rights when goods shipped. (1) Where there is a contract 
to sell specific goods, or where goods are subsequently appropriated to the contract, the 
seller may, by the terms of the contract or appropriation, reserye the right of possession 
or property iIi the goods until certain conditions have been fulfilled. The right of pos­
session or property may be thus rescrved notwithstanding the delivery of the goods to 
the buyer or to a carrier 01' to other bailee for tile purpose of transmission to the buyer. 

(2) Where goods are shipped, and by the bill of lading the goods are deliverable to 
the seller or his agent, 01' to the order of the seller or of his agent, the seller thereby re­
serves the property in the goods. But if, except for the forIll of the bill of lading, the 
property would have passed to the buyer 011 shipment of the g'oods, the seller's property 
in the goods shall be deemed to be only for the purpose of secllring performance by tlle 
buyer of his obligations under the contract. . 

(3) 'Where goods are shipped, and by the bill of lading the goods are deliverable to 
the order of the buyer or of his agel1t, but possession of the bill of lading is retau18d by 
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the seller 01' his agent, the seller thereby reserves a right to the possession of the goods 
as against the buyer. ' 

(4) 'Where the seller of goods draws on the buyer for the price and transmits the bill 
of exchange and bill of la ding together to the buyer to seClU'e acceptance or payment of 
the bill of exchange, the buyer is bound to retul'll the bill of lading if he does not honor 
the bill of exchange, and if he wronglully retains the bill of lading he acquires no added 
right thereby. If, howeyer, the bill of lading provides that the goods are deliverable to 
the buyer or to the order of the buyer, or is indorsed in blank, or to the buyer by the con­
signee named therein, olle who purchases in good faith, for value, the bill of lading, 01' 

goods from the buyer will obtain the property in the goods, although the bill of exchange 
has not been honored; provided, that such purchaser has received deli very of the hili 
of lading indorsed by the consignee named therein, or of the goods, without notice 0 I' 
the facts making the transfer wrongful. 

121.21 Sale by auction. In the case of sale by auction: 
(1) 'Where goods are put up for sale by auction in lots, each lot is the subject of 11 

separate contract of sale. 
(2) A sale by auction is complete when the auctioneer annoullces its completion by tLp 

fall of the harillner, or in other customary manner. Until such announcement is made. 
any biclcler may retract his bid; and the auctioneer may withdraw the goods from sale 
ni'1less the auction has been announced to be without reserve. ' 

(3) A right to bid may be reserved expressly by or on behalf of the seller. 
(4) 'Where notice has not been given that a sale by auction is subject to a right to bid 

011 behalf of the seller, it shall not be lawful for the seller to bid himself or to employ 01' 

induce any person to bid at such sale on his behalf, or for the auctioneer to employ 01' 

induce any person to bid at such sale on behalf of the seller or knowingly to take any bid 
[rom the seller or any person employed by him. Any sale contravening this rule may 
he treated as fraudulent by the buyer. 

121.22 Risk of loss. Unless otherwise agreed, the goods remain at the seller's risk 
nlltil the property therein is transferred to the ,buyer, but when the property is trans­
felTed to the buyer the goods are at the buyer's risk, whether delivery has been made or 
not, except that: 

(1) "There delivery of the goods has been made to the buyer, or to a bailee for the 
huyer, in pursuance of the contract and the property in the goods has been retained by 
the seller merely to secure performance by the huyer of his obligations under the COll­
tract, tbe goods are at the buyer's risk from the time of such delivery. 

(2) Where deliyery has been delayed through the fault of either buyer or seller the 
goods are at the risk of the party in fault as regards any loss which might not have oc­
curred but for such fault. 

121.23 Sale by a person not the owner. (1) Subject to the provisions of this act, 
where goods are sold by a person who is not the owner thereof, and who does not sell 
them under the authority or with the consent of the mvner, the buyer acquires no better 
title to the goods than the seller had, unless the owner of the goods is by his conduct pre­
ell1!1ed from denying the seller's authority to sell. 

(2) Nothing in this act, however, shall affect: 
(a) The provisions of any factors' acts, recording acts, or any enactment enabling 

the apparent OWller of goods to dispoc:e of them as if he were the true owner thereof. 
(h) The validity of any contract to sell 01' sale under any special common law 01' 

statut.ory power of sale or under the order of a court of competent jurisdiction. 

121.24 Sale by one having a voidable title. "There the Reller of goods has a voida­
ble t.itle thereto, but his title has not been avoided at the time of the sale, the buyer ac­
quires a good title t.o the goods; provided, he buys them in good faith, for value, and 
withou t notice of the seller's defect of title. 

121.25 Sale by a seller in possession of goods already sold. Where a person having 
sold goods continues in possession of the goods, or of negotiable documents of title to 

I the goods, the delivery 01' transfer by that person, 01' by an agent acting for him, of til(' 
goods 01' documents of title under any sale, pledge or other disposition thereof, to any 
perSOll rec,eiving and pa~'ing value fol' the same in g'ood faith and without notice of till' 
previous sale, shall haye the same effect as if the person I'naking the delivery or transfer 
were expressly authorized by the owner of the goods to make the same. 

121.26 Creditor's rights against sold goods in seller's possession. 'Where a person 
haying' c:old goods continues in possession of the goods. or of negotiable documents of 
title to the goods, and such retention of possession is fraudulent in fact, or is deelnec1 
fraudulent under any rule of law, a creditor or creditors of the seller may treat the sale 
as void. 
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121.27 Definitien .of negetiable documents of title. A document of title in which it 
is stated that the goods referrel1 to therein will he delivered to the bearer, or to the order 
of any person named in such document, is a negotiable document of title. 

121.28 Negotiation of negotiable documents by delivery. (1) A negotiable docu­
ment of title may be negotiated by delivery: 

(a) 'Where by the terms of the document the carrier, warehouseman 01' other bailee 
issuing the same, undertakes to deliver the goods to the bearer, or 

(b) Where by the terms of the document the carrier, warehouseman 01' other bailee 
issuing the same, undertakes to deliver the goods to the order of a specified person, and 
such person or a subsequent indorsee of the document has indorsed it in blank or to 
bearer. 

(2) Where by the terms of a negotiable document of title the goods are deliverable to 
bearer, or where a negotiable document of title has been indorsed in blank or to bearer, 
any holder may indorse the same to himself or t.o any other specified person, and in such 
case the document shall thereafter be negotiated only by the indorsement of such indorsee. 

121.29 Negotiation of negotiable documents by indorsement. , A negotiable docu­
ment of title may be negotiated by the indorsement of the person to whose order the 
goods are by the terms of the document deliverable. Such indorsement may be in blank, 
to bearer or to a specified person. If indorsed, to a specified person, it may be again 
negotiated by the indorsement of such person in blank, to bearer or to another specified 
person. Subsequent negotiation may be made in like manner. 

121.30 Negotiable documents of title marked' 'not negotiable." If a document of 
title which contains an undertaking by a carrier, warehouseman or other bailee to deliver 
the goods to the bearer, to a specified person 01' order, or to the order of a specified 
person, or which contains words of like import, has placed upon it the words "not ne­
gotiable," "nonnegotiable" 01' the like, such a document may nevertheless be negotiated 
by the holder and is a negotiable document of title within the meaning of this ac~. 

121.31 Transfer of nonnegotiable documents. A document of title which is not in 
such form that it can be negotiated by delivery may be transferred by the holder by de­
livery to a purchaser or donee. A nonnegotiable document cannot be negotiated and 
the indorsement of snch document gives the transferee no additional right. 

121.32 Who may negotiate a document. A negotiable document of title may be 
negotiated by any person in possession of the same, however such possession may have 
been acquired if, by the terms of the document, the bailee issuing it undertakes to deliver 
the goods to the order of such person or if at the time of negotiation the document is in 
such form that it may be negotiated by delivery. 

121.33 Rights of person te whom decument has been negetiated. A person to whom 
a negotiable document of title has been duly negotiated acquires thereby: 

(1) Such title ~o the goods as the person negotiating the document to him had or 
had ability to convey to a purchaser in good faith for value, and also such title to the 
goods as the p(lrson to whose order the goods were to be delivered by the terms of the 
f10cument had 01' had ability to convey te a purchaser in good faith for value, and 

(2) The direct obligation, of the bailee issuing the document to hold possession of the 
goods for him according to, the terms of the document as fully as if such bailee had con­
tracted directly with him. 

121.34 Rights of persen to whem decument has been transferred. (1) A person to 
whom a document of title has been transferred, but not negotiated, acquires thereby, as 
against the transferor, the title to the goods, sub.iect to the terms of any agreement witb 
the transferor. 

(2) If the document is nonnegotiable, such person also acquires the right to notify 
the bailee who issues the dOClUnent of the transfer thereof, and thereby to acquire the 
direct obligation of such bailee to hold possession of the goods for him according to the 
terms of the document. 

(3) l;"riOl' to the notification of such bailee by the transferor or transferee of a non­
negotiable document of title, the title of the transferee to the goods and the right to ac­
quire the obligation of such bailee may be defeated by the levy of an attachment or execu­
tion upon the goods by a creditor of the transferor, 01' by a notification to such bailee by 
the transferor or a subsequent plU'chaser from the transferor of a subsequent sale of the 
g'oods by the transferor. 

121.35 Transfer .of negotiable decument without indorsement. Where a negotiable 
f10cument of title is transfel'l'ed for value by delivery, and the indorsement of the trans­
feror is essential for negotiation, the transferee acquires a right against the transferor 
to compel him to indorse the document unless a contrary intention appears. The nego­
tiation shall take effect as of the time when the indorsement is actually made. 
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121.36 Warranties on sale of document. A· person who for value llegotiates 01' 

transfers a document of title by indorsement or delivery, including one who assigns for 
value a claim secured by a document of title unless a contrary intent.ion appears, warrants: 

(1) That the document is genuine; 
(2) That he has a legal right to negotiate 01' transfer it; 
(3) That he has knowledge of no fact which would impair the validity 01' worth of 

the document, and 
(4) That he has a right to transfer the title to the goods, and that the goods are 

merchantable or fit for a particular purpose, whenever such warranties would have been 
implied if the contract of the parties had been to transfer without a document of title the 
goods represented thereby. 

121.37 Indorser not a guarantor. The indorsement of a document of title shall not 
make the indorser liable for any failure on the part of the bailee who issued the docu­
ment or previous indorsers thereof to fulfill their respective obligations. 

121.38 WhE)n negotiation not impaire4 by fraud, mistake or duresl;l. The validity 
of the negotiation of a negotiable document of title is not impaired by the fact that the 
negotiation was a breach of duty on the part of the person making the negotiation, 01' by 
the fact that the owner of the document was deprived of the possession of the same by loss, 
theft, fraud, accident, mistake, duress 01' conversion, if the person to whom the document 
was negotiated 01' a person to whom the document was subsequently negotiated paid value 
therefor, in good faith without notice of the breach of duty 01' loss, theft, fraud, accident, 
mistake, duress 01' conversion. 

121.39 Attachment or levy upon goods for which a negotiable document has been 
issued. If goods are delivered to a bailee by the owner or by a person whose act in con­
veying the title to them to a purchaser in good faith for value would bind the owner, and 
a negotiable document of title is issued for them, they cannot thereafter, while in the 
possession of such bailee, 1Je attached by gal'1lishment 01' otherwise 01' be levied upon 
under execution unless the document be first surrendered to the bailee or its negotiation 
enjoined. The bailee shall in no case be compelled to deliver up the actual possession of 
the goods until the document is surrendered to him or impounded by the court. 

121.40 Creditor's remedies to reach negotiable documents. A creditor whose debtor 
is the owner of a negotiable document of title shall be entitled to such aid from courts 
of appropriate jurisdiction by injunction and otherwise in attaching such document 01' 

in satisfying the claim by means thereof as is allowed at law 01' in equity in regard to 
property which cannot readily be attached or levied upon by ordinary legal process . 

.121.41 Seller must deliver and buyer accept goods. It is the duty of the seller to 
deliver the goods, and of the buyer to accept and pay for them, in accordance with the 
terms of the contract to sell 01' sale. 

121.42 Delivery and payment are concurrent conditions. Unless otherwise agreed, 
delivery of the goods and payment of the price are concul'l'ent conditions; that is to say, 
the seller must be ready and WillUlg to give possession of the goods to the buyer in 
exchange for the price and the buyer must be ready and willing to pay the price in 
exchange for possession of the goods. 

121.43 Place, time and manner of delivery. (1) Whether it is for the buyer to take 
possession of the goods or for the seller to send them to the buyer is a question depending 
in each case on the contract, express 01' implied, between the parties. Apart from any 
sUGh contract, express 01' implied, or usage of trade to the contrary, the place of delivery 
is the seller's place of business if he have one, and if not, his residence; but in case of a 
contract to sell 01' a sale of specific goods, which to the knowledge of the parties when 
the contract 01' the sale was made were in some other place, then that place is the place 
of delivery. 

(2) Where by a contract to sell or a sale the seller is bound to send the goods to the 
buyer, but no time for sending them is fixed, the seller is bound to send them within a 
reasonable time. 

(3) Where the goods at the time of sale are in the possession of a third person, the 
seller has not fulfilled his obligation to deliver to the buyer unless and until such third 
person aCKnowledges to the buyer that he holds the goods on the buyer's behalf; but as 
against all others than the seller the buyer shall be regarded as having received delivery 
from the time when such third person first has notice of the sale. Nothing in this section, 
however, shall affect the operation of the issue or transfer of any document of title to 
gdods. 

(4) Demand or tender of delivery may be treated as ineffectual unless made at a rea­
sonable hour. What is a reasonable houris a question of fact. 

(5) Unless otherwise agreed, the expenses of and incidental to putting the goods into a 
deliverable state must be bome by the seller. . 
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. 121.44 Delivery of wrong quantity. (1) When the seller delivers to the buyer a 
(lUnntit.y of goods less than he contracted to sell, the buyer may reject them, but if the 
buyer accept,; or retains the goods so delivered, knowing that the seller is not going to 
perform the contract in full, he must pay for them at the contract rate. If, however, the 
buyer has u~ed or disposed of the goods delivered before he knows that the seller is not 
going to perform his contract in full, the buyer sball not be liable for more than the faiT 
value to him of the goods so received. 

(2) 'Where the seller deliyers to the buyer a quantity of goods larger than he COll­

tracted to sell, the buyer may accept the goods included in the contract and reject the 
rest, or he may reject the whole. If the buyer accepts the whole of the goods so delivered 
he must pay for them at the contract ra teo 

(3) Whel:e the seller delivers to the buyer the goods he contracted to sell mixed with 
goods of a different description not included in the contract, the buyer may accept the 
goods which are in accordance with the contract and reject the rest, or he may reject the 
whole. 

(4) 'l'he provisions of this section are subject to any usage of trade, special agree­
ment or course of dealing between the parties. 

121.45 Delivery in instalments. (1) Unless otherwise agreed, the buyer of goods is 
not bound to accept delivery thereof by instalments. 

(2) 'Where there is a contract to sell goods to be delivered by stated instalments, 
which are to be separately paid for, and the seller makes defective deliveries in respect 
of one or more instalments, or the buyer neglects or refuses to take deliyery of or pay 
fOl' one or more instalments, it depends in each case on the terms of the contract and 
the circumstances of the case, whether the breach of contract is so material as to jus­
tify the injured party in refusing to proceed further and suing for damages for breach 
of the entire contract," or whether the breach is severable, giving rise to a: claim for 
compensation, but not to a right to treat the whole contract as broken. 

121.46 Delivery to a carrier on behalf of the buyer. (1) Wherll, in pursuance of a 
contract to sell or a sale, the seller is authorized or required to send the goods to the 
buyer, delivery of the goods to a carrier, whether named by the buyer or not, for the pur­
pose of transmission to the buyer, is deemed to be a delivery of the g'oods' to the buyer, 
except in the cases provided for in section 121.19, subsection (5), unless a contrary intent 
appeiu·s. 

(2) Unless otherwise authorized by the buyer, the seller must make such contract with 
the carrier" on behalf of the buyer as may be reasonable, haying regard to the nature of the 
goods and the other circumstances of the case. If the seller omit so to do, and the goods 
are lost or damaged in course of transit, the buyer may decline to treat the delivery to the 
carrier as a deliyery to himself, or may hold the seller responsible in damages. 

(3) Unless otherwise agreed, where goods are sent by the seller to the buyer under 
circumstances in which the seller knows or ought to know that it is usual to insure, the 
!3eller must give such notice to the buyer as may enable him to insure them during their 
transit, and, if the seller fails to do so, the g'oods shall be deemed to be at his risk during 
such transit. 

Note: Assignment by shipper of account carrier for failure to deliver goods. Shipper 
against consignee did not operate as assign- could assign account against consignee but 
ment of goods shipped under straight bill of could not assign goods. State Bank v. Chi­
lading so as to permit assignee which had cago & N. IV. R. Co., 211 IV 465, 248 NvV 423. 
no title to goods to maintain action against 

121.47 Right to examine the goods. (1) Where goods are delivered to the buyer, 
which he has not previously examined, he is not deemed to have accepted them unless and 
until he has had a reasonable opportunity of examining them for the purpose of ascer­
taining whether they are in conformity with the contract. 

(2) Unless otherwise agreed, when the seller tenders delivery of goods to the buyer, 
he is bound, on request, to afford the buyer a reasonable opportunity of examining the 
g'oods for the purpose of ascertaining whether they are in conformity with the contract. 

(3) Where goods are delivered to a caITier by the seller, in accordance with an order 
from or agreement with the buyer, upon the terms that the goods shall not be deliyererl 
by, the carrier to the buyer until he has paid the price, whether such terms are indicated 
by marking the goods with the words "collect on delivery/' or othel'wise, the buyer is 
not entitled to examine the goods befol'e payment of the pl'ice in the absence of agree­
ment permitting such examination. 

121.48 What constitutes acceptance. The buyer is deemed to have accepted the 
goods when he intimates to the seller that he has accepted them, 01' when the goods haye 
been delivered to him, an'd he does any act in relation to them which is inconsistent with the 
~wnership of the seller, or when, after the lapse of a reasonahle time, he retains the goods 
without intimating' to the seller that he has rejected them. 
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Note: A buyer's retention of goods four 
!nonths without notifying the seller that he 
rejected the shipment constituted an accept­
ance which took the parol contract out of 
the statute of fraudS (121.04 (1» notwith­
standing the buyer had canceled the order 
for the goods prior to the shipment. .James 
Talcott, Inc. v. Cohen, 226 W 418, 275 NyV 906. 
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'rher,e ,vas no "rescission" by the bUJ.'er 
where It made no unconditional offer to 
return the tanks to the seller, but retained 
them, and used them for a purpose for 
which they were suitable. Dunck Tank 
~~,nHo. Inc. v. Sutherland, 236 W 83, 29<1 

. 1~1.49 Acceptance does ~ot bar action for damages. In the absence of express 01' 

lmphed agreeme~t o.f. the. partIeS, acceptance of the goods by the buyer shall not discharge 
the seller from lIabIhty III damages or other legal remedy for breach of any promise or 
warranty in the contract to sell or the sale. But, if, after acceptance of the goods, the 
buyer fails t.o g'ive notice to the seller of the breach of any promise or warranty within a 
reasonable tIme after the buyer knows, or ought to know, of such breach' the seller shall 
not be liable therefor. ' 

Note: The provision for notice within a If such requirements are met, the notice 
reasonable time of claim of a buyer for need not be in any particular form. Ace 
breach of warranty is not in the nature of Engineering Co. v. ,Yest Bend Malting' Co. 
a statute of limitations, but is a condition 244 ,V 91, 11 N'Y (2d) 627. 
precedent to recovery; hence, the purchaser This section does not apply in a tort flc­
of goods has neither right of action for tion by a buyer of a machine for manufac­
breach of warranty, nor defense to an action turing ice cream to recover clamages !'e­
for the purchase price, unless such required suiting' fro111 alleged fraud and deceit of the 
notice-which must advise that the buyer seller in falsely representing that the 1'00111 
looks to the seller for damag'es-has been in which the seller installed the machine 
given, and the seller's knowledge .of facts would comply with health regulations with­
constituting the breach does not relieve the out renovation except for painting. Zingale, 
buyer from giving such notice. Marsh W. P. v. Mills Novelty Co. 244 W 144, 11 N,V (2d) 
CO. Y. Babcocl<: & Wilcox Co., 207 VV 209, 240 644. 
N,Y 392. Implied warranties in the sale of goods, 

Notice of breach of warranty, as required which are imposed by operation of law, re­
by 121.49, is not only a condition precedent quire notice of claim of breach as well as 
to liability of the seller for breach, but the do express warranties, and such notice is a 
notice must fairly apprise the seller that condition precedent to recovery. Tews v. 
the buyer looks to the seller for damages. Marg, 246 W 245, 16 NW (2d) 795. 

121.50 Buyer is not bound to return goods wrongly delivered. Unless otherwise 
agreed, where goods are delivered to the buyer, and he refuses to accept them, having the 
right so to do, he is not bound to return them to the seller, but it is sufficient if he notifiet) 
the seller that he refuses to accept them. 

Note: Buyer of parts for pipe organ held 
not barred from rescinding contract on 
ground that buyer asserted ownership and 
in terfered with direction to seller to remove 
parts, where seller failed to remove parts 
and buyer made no use of them either to his 

advantage or to injury of seller. Verlinden 
etc. O. Co. Y. McDonald, 217 W 35, 258 NW 
359. 

See note to 121.48, citing James Talcott, 
Inc. Y. Cohen, 226 W 418, 275 NW 906. 

121.51 Buyer's liability for failing to accept delivery, When the seller is ready 
and willing to deliver the goods, and requests the buyer to take delivery, and the buyer 
does not within a reasonable time after such request take delivery of the goods, he is liable 
to the seller for any loss occasioned by his neglect 01' refusal to take delivery, and also for 
reasonable charge for the care and custody of the goods. If the neglect 01' refusal of the 
buyer to take delivery amounts to a repudiation or breach of the entire contract, the seller 
shall have the rights against the goods and on the contract hereinafter provided in favor 
of the seller when the buyer is in default. 

121.52 Definition of unpaid seller. (1) The seller of goods is deemed to be an un-
paid seller within the meaning' of this act: ' 

(a) When the whole of the price has not been paid or tendered. 
(b) When a bill of exchange or other negotiable instrument has been received as con­

ditional payment, and the condition on which it was received has been broken by reason 
of the dishonor of the instrument, the insolvency of the buyer, or otherwise, 

(2) In this part of this act the term "seller" includes an agent of the seller to whom 
the bill of lading has been indorsed, or a consignor 01' agent who has himself paid, or is 
directly responsible for, the price, 01' any other person who is in the position of a selIcI'. 

121.53 Remedies of an unpaid seller. (1) Subject to the provisions of this act, 
notwithstanding that the property in the goods may be passed to. the buyer, the unpaid 
seller of goods, as such, has: 

(a) A lien on the goods or right to retain them for the price while he is in possession 
of them; 

(b) In case of the insolvency of the buyer, a right of stopping the goods in transitu 
after he has parted with the possession of them; 

(c) A right of resale as limited by this act; 
(d) A right to rescind th~ sale as limited by this act. ._ ..-.~~_ 
(2) Where the property III goods has not passed to the buyer, the unpaid seller has, 

in addition to his other remedies, a l'ight of withholding delivery similar to and coexten­
sive with his rights of lien and stoppage in transitu where the property has passed to 
the buyer. 
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121.54 When right of lien may be exercised. (1) Subject to the provisions of this 
act, the unpaid seller of goods who is in possession of them is entitled to retain possession 
of them until payment or tender of the price in the following cases) namely: 

(a) Where the goods have been sold without any stipulation as to credit; 
(b) Where the goods have been sold on credit, but the term of credit has expired; 
(c) 'Where the buyer becomes insolvent. 
(2) The seller may exercise his right of lien notwithstanding that he is in possessio]] 

of the goods as agent or bailee for the buyer. 
121.55 Lien after part delivery. ,Yhere an unpaid seller has made part delivery of 

the goods, he may exercise his right of lien on the remainder, unless such part delivery 
has been made under such circumstances as to show an intent to waive the lien 01' right of 
retention. . 

121.56 When lien is lost. (1) The unpaid seller of goods loses his lien thereon: 
(a) When he delivers the goods to a carrier or other bailee for the purpose of trans­

mission to the buyer without reserving the property in the goods 01' the right to the pos­
session thereof; 

(b) When the buyer or his agent lawfully obtains possession of the goods; 
(c) By waiver thereof. 
(2) The unpaid seller of goods, having a lien thereon, does not lose his lien by reason 

only that he has obtained judgment or decree for the price of the goods. 
121.57 Seller may stop goods on buyer's insolvency. Subject to the provisions of 

this act, when the buyer of goods is or becomes insolvent, the unpaid seller who has parted 
with the possession of the goods has the right of stopping them in ,transitu, that is to say, 
he may resume possession of the goods at any time' while they are in ti'ansitu, and he will 
then become entitled to the same rights in regard to the goods as he would have had if he 
had never parted with the possession. 

121.58 When goods are in transit. (1) Goods are in transit within the meaning of 
section 121.57: 

(a) From the time they are delivered to a carrier by land 01' water, 01' other bailee 
for the purpose of transmission to the buyer, until the buyer, 01' his agent in that behalf, 
takes delivery of them from such carrier or other bailee; 

(b) If the goods are rejected by the buyer, and the carrier 01' other bailee continues 
in possession of them, even if the seller has refused to receive them back. 

(2L Goods are no longer in transit within the meaning of section 121.57: 
(a) If the buyer, or his agent in that behalf, obtains delivery of the goods before 

their ari'ival at the appointed destination; 
(b) If, after the arrival of the goods at the appointed destination, the cal'l'ier 01' 

other bailee acknowledges to the buyer or his agent that he holds the goods on his be­
half and continues in possession of them as bailee for the buyer or his agent; and it 
is immatel'ial that a further destination for the goods may have been indicated by the 
buyer; 

(c) If the carrier or other bailee wrongfully refuses to deliver the goods to the buyer 
01' his agent in that behalf. 

(3) If goods are delivered to a ship chartered by the buyer, it is a question depending 
on the circumstances of the particular case, whether they are in the possession of the 
master as a carrier or as agent of the buyer. ' 

(4) If part delivery of the goods has been made to the buyer, 01' his agent in that 
behalf, the remainder of the goods may be stopped in transitu, unless such part deli very 
has been made under such circumstances as to show an agreement with the buyer to give 
up possession of the whole of the goods. 

121.59 Ways of exercising the right to stop. (1) The unpaid seller may exercise 
his right of stoppage in transitu either by obtaining actual possession of the goods or by 
giving notice of his claim to the carrier or other bailee in whose possession the goods are. 
Such notice may be given either to the person in actual possession of the goods or to his 
principal. In the latter case the notice, to be effectual, must be given at such time and 
under such circumstances that the principal, by the exercise of reasonable diligence, ma;)' 
prevent a delivery to the buyer. 

(2) 'When notice of stoppage in transitu is given by the seller to the carrier, or other 
bailee in possession of the goods, he must redeliver the goods to, or according to the 
direction of, the seller. The expenses of such delivery must be borne by the seller. 
If, however, a negotiable document of title representing the goods has been issued by 
the Cal'l'ier or other bailee, he shall not be obliged to deliver or justified in delivering 
the goods to the seller unless such document is first surrendered for cancellation. 

121.60 When and how resale Ill,!1Y be made. 0·) Where the goods are of a perish­
able na'ture, or where the seller expressly reserves the right of resale in case the buyer 
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should make default, or where the buyer has been in default in the payment of the price 
an unreasonable time, an unpaid seller having a right of lien or having stopped the goods 
in transitu may resell the goods. He shall not thereafter be liable to the original buyer 
upon the contract to sell or the sale 01' for allY protit made by such resale, but may recover 
from the buyer damages for any loss occasioned by the breach of the contract or the sale. 

(2) Where a resale is made, as authorized in this section, the buyer acquires a good 
title as against the original buyer. 

(3) It is not essential to the validity of a resale that notice of an intention to resell 
the goods be given by the seller to the orig'inal buyer. But where the right to resell is 
not based on the perishable nature of the goods or upon an express provision of the con­
tract or the sale, the giving or failure to give such notice shall be relevant in any issue 
involving the question whether the buyer had been in default an unreasonable time before 
the resale was made. 

(4) It is not essential to the validity of a resale that notice of the time and place of 
such resale should be given by the seller to the original buyer. 

(5) The seller is bound to exercise reason a ble care and judg'ment in making a resale, 
and subject to this requirement may make a resale either by public or private sale. 

Note: Where, after buyer had unjusti- sold them for much less than contract price, 
fiably refused to accept safety-deposit boxes, seller was entitled to recover more than 
seller who had bought boxes for buyer's ac- nominal damages. Zimmerman Bros. & Co. 
count made every reasonable effort to pro- v. First Nat. Bank, 219 W 427, 263 NW 361. 
cure highest price obtainable for boxes and 

121.61 When and how the seller may rescind the sale. (1) An unpaid seller having 
a right of lien or having stopped the goods in transitu, may rescind the transfer of title 
and resume the property in the goods, where he expressly reserved the right to do so in 
case the buyer should make default, or where the buyer has been in default in the pay­
ment of the price an ul1l'easonable time. The seller shall not thereafter be liable to the 
buyer upon the contract to sell or the sale, but may recover from the buyer damages for 
any loss occasioned by the breach of the contract or the sale. 

(2) The transfer of title shall not be held to have been rescinded by an unpaid seller 
until he has manifested by notice to the buyer 01' by some other overt act an intention to 
rescind. It is not necessary that such overt act should be communicated to the buyer, but 
the giving or failure to give notice to the buyer of the intention to rescind shall be rele­
vant in any issue involving the question whether the buyer had been in default an Ul1rea­
son a ble time before the right of rescission was asserted. 

Note: The unpaid seller was not entitled to only for a breach so substantial !!s to tend to 
rescind the contract, within (1), where the defeat the object of the contract. VlThere the 
right to rescind upon default of the buyer question is one of renunciation and not one 
.was not expressly reserved and the buyer of materiality of breach of contract, even 
was not in default an unreasonable time. As under the uniform sales act the question is 
a general rule, rescission of a contract is not one of law, not of fact. Gedanke V. VlTiscon­
permitted for a casual, technical 01' unim- sin Evaporated Milk Co., 215 W 370, 254 N"\V 
portant breach 01' failure of performance, but 660. 

121.62 Effect of sale of goods subject to lien or stoppage in transitu. (1) Subject 
to the provisions of this act, the unpaid seller's right of lien 01' stoppage in transitu is 
not affected by any sale, or other disposition of the goods which the buyer may have made, 
unless the seller has assented thereto. 

(2) If, however, a negotiable document of title has been issued for goods, no seller's 
lien 01' right of stoppage in transitu shall defeat the right of any purchaser for value ill 
good faith to whom such document has been negotiated, whether such negotiation be prior 
01' subsequent to the notification to the carrier, or other bailee who issued such document, 
of the seller's claim to a lien or right of stoppage in transitu. 

121.63 Action for the price. (1) Where, nnder a contract to sell or a sale, the 
property in the goods has passed to the buyel', and the buyer wrongfully neglects 01' l'e­
fuses to pay for the g'oods according' to the terms of the contract or the sale, the seller 
may maintain an action against him for the price of the goods. 

(2) Where, under a contract to sell 01' a sale, the price is payable on a day certain, 
irrespective of delivery or of transfer of title, and the buyer wrongfully neglects or re­
fuses to pay such price, the seller may maintain an action for the price, although the 
property in the goods has not passed, and the goods have not been appropriated to the 
contract. But it shall be a defense to such an action that the seller at any time before 
judgment in such action has manifested an inability to perform the contract 01' the sale 
on his part 01' an intention not to perform it. 

(3) Althoug'h the property in the g'oods has not passed, if they cannot readily be re­
sold for a reasonable price, and if the provisions of subsection (4) of section 121.64 are 
not applicable, the seller may offer to deliver the g'oods to the buyer, and, if the buyer 
refuses to receive them, may notify the buyer that the goods are thereafter held by the 
seller as bailee for the buyer. Thereafter the seller may treat the goods as the buyer's 
and may maintain an action for the price. 
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121.64 Action for damages for nonacceptance of the goods. (1) Where the buyer 
wl'ongfully neglects 01' refuses to accept and pay for the goods, the seller may maintain 
an action against him for damages for nonacceptance. 

(2) The measure of damages is the estimated loss directly and naturally resulting, in 
the ordinary course of events, from the buyer's breach of contract. 

(3) Where there is an available market for the g'oods in question, the measU1:e of dam­
ages is, in the absence of special circumstances, showing proximate damage of a greater 
amount, the difference between the contract price and market 01' current price at the 
time or times when the goods ought to have been accepted, 01', if no time \Vas fixed for 
acceptance, then at the time of the refusal to accept. 

(4) If, while labor 01' expense of material amount are necessary on the part of the 
seller to enable him to fulfill his obligations uncleI' the contract to sell 01' the sale, the 
buyer repudiates the contract 01' the sale, 01' notifies the seller to proceed no further 
therewith, the buyer shall be liable to the seller for no greater damages than the seller 
,yould have suffered if he did nothing towards cal'l'ying out the contract or the sale after 
receiving notice of the buyer's repudiation 01' countermand. The profit the seller would 
have made if the contract or the sale had been fully pel'formed shall be considered' in 
estimating such damages. 

N()te: Y contracted to buy a new Chevrolet was $340 plus the marl{et value of the Ford, 
from B and to pay for it $340 cash and a used minus the cost to him of the Chevrolet. 
Ford. Y breached the contract and B sued. Therefore the court erred in not submitting' 
'rhere was no available market for the Chev- to the jury the market value of the Ford. 
1'olet at that time. The plaintiff's damage Popp v. Yuenger, 229 W 189, 282 NW 55. 

121.65 When seller may rescind contract or sale, 'iYhel'e the goods have not been 
delivered to the buyer, and the buyer has repudiated the contract to sell 01' sale, 01' has 
manifested his inability to perform his obligations thereunder, or has committed a mate­
rial breach thereof, the seller may totally rescind the contract or the sale by giving notice 
of his election so to do to the buyer. 

121.66 Action for converting or detaining goods. Where the property in the goods 
bas passed to the buyer and the seller wrongfully neglects 01' refuses to deliver the goods, 
the buyer may maintain any action allowed by law to the owner of goods of similar kind 
when wrongfully converted or withheld. 

121.67 Action for failing to deliver goods. (1) Where the property in the goods 
has not passed to the buyer, and the seller wrongfully neglects or refuses to deliver the 
goods, the buyer may maintain an action against the seller for damages for nondelivery. 

(2) The measure of damages is the loss directly and naturally resulting in the ordi­
nary course of events, from the seller's breach of contract. 

(3) Where there is an available market for the goods in question, the measure of 
damages, in the absence of special circumstances showing proximate damages of a greater 
amount, is the difference between the contract price and the market or current price of 
the goods at the time 01' times when they ought to have been delivered, or, if no time was 
fixed, then at the time of the refusal to deliver. 

121.68 Specific performance. Where the seller has broken a contract. to deliver 
speci.fic or ascertained goods, a court having the powers of a court of equity may, if it 
thinks fit, on the application of the buyer, by its judgment or decree direct that the C011-

tract shall be performed specifically, without giving the seller the option of retaining the 
goods on payment of damages. The judgment 01' decree may be unconditional, 01' upon 
such terms and conditions as to damages, payment of the price and otherwise, as to the 
court may seem just. 

121.69 Remedies for breach of warranty. (1) "There there is a breach of warranty 
by the seller, the buyer may, at his election: 

(a) Accept 01' keep the goods and set up against the seller, the breach of warranty by 
way of recoupment in diminution 01' extinction of the price; 

(b) Accept 01' keep the goods and maintain an action against the seller, for damages 
for the breach of warranty; 

(c) Refuse to accept the goods, if the property therein has not passed, and maintain 
an action against the seller for damages for the breach of warranty; 

(d) Rescind the contract to sell or the sale and refuse to receive the goods, 01' if the 
o'oods have already been received, return them or offer to return them to the seller and 
~ecovel' the price 01' any part thereof which has been paid. 

(2) When the buyer has claimed and been granted a remedy in anyone of these ways, 
no other remedy can thereafter be granted. 

(3) "Vhere the goods have been delivered to the buyer, he cannot rescind the sale if 
he knew of the breach of wan-anty when he accepted the goods, 01' if he fails to notify 
the seller within a reasonable time of the election to rescind, or if he fails to return 01' 

to offer to retul'll the goods to th~ seller in substantially as good condition as they were in 
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at the time the property was transferred to the buyer. But if deterioration or injury of 
the goods is due to the breach of warranty, such deterioration or injury shall riot prevent 
the buyer from retul'lling or offering to retul'll the goods to the seller and rescinding the 
sale. 

(4) Where the buyer is entitled to rescind the sale and elects to do so, the buyer shall 
cease to be liable for the price upon returning or offering to return the goods. If the 
price 01' any part thereof has already been paid, the seller shall be liable to repay so 
much thereof as has been paid, concUl'rently with the return of the goods, or immediately 
after an offer to return the goods in exchange for repayment of the price. 

(5) 'Where the buyer is entitled to rescind the sale and elects to do so, if the seller 
refuses to accept an offer of the buyer to return the goods, the buyer shall thereafter 
be deemed to hold the goods as bailee for the seller, but subject to a lien to secnre tbe 
repayment of any portion of the price which has been paid, and with the remedies for 
the enforcement of such lien allowed to an unpaid seller by section 121.53. 

(6) The measure of damages for breach of ,,,arranty is the loss directly and naturally 
resulting, in -the ordinary course of events, from the breach of warranty . 

. (7) In the case of breach of warranty of quality, such loss, in tbe absence of special 
circumstances showing proximate damage of a greater amount, is the difference between 
the value of the goods at the time of delivery to the buyer and the value they would 
have had if they had answered to the warranty. 

Note: The buyer had no right of rescis­
sion based upon failure to deliver all of the 
goods purchased where he accepted the 
g·oads kn01ying that delivery ,vas incOlnplete, 
put them in his place of business, and con­
tinued to use them. Continued use of the 
machinery and equipment in the ordinary 
course of his newspaper business by the 
buyer after giving notice of rescission 
waived any right to rescind. Banninger v. 
Landfielc1, 209 ,V 327, 245 NW 113. 

The sellers having installed oil burner 
. and furnace, a letter of the buyers' attorney 
requesting removal of the oil burner onl~' 
was not a complete rescission; to make com­
plete rescission, the buyers should have of­
fered to return all the property. The buyers 
waived any right to rescind for breach of 
warranty by using' the oil burner and fur­
nace after obtaining knowledge of ground 
for rescission. Mallow v. Hall, 209 W 426, 
245 NW 90. 

Time within which defrauded buyer may 
rescind depends upon circumstances; but 
where seller is advised from outset of buy-

er's determination not to accept unless dem­
onstration shows worth of material. allfl 
seller takes part in demonstration. length 
of time required for demonstration alone 
cannot be determinative of right to rescinfl: 
consideration being whether period elaps­
ing, when not agreed tO I has been long 
enough to prejudice seller. Ver1inden etc. 
O. Co. v. MCDonald. 217 W 35. 258 NW 359. 

,Vhere there is a breach of warranty by 
the seller, the buyer, may at his e1ectioil' 
accept and keep the goods and maintain 
an action against the seller for damages 
for the hreach of warranty. and the huyer 
has no duty to request the seller to make 
good the hreach of warranty before being' 
entitled to damages. Dunck Tank 'Vor1(s. 
Inc. v. Sutherland, 236 ,V 83. 294 N,V 510. 

,Vhere the huyer rightfully refuses to 
accept the property tendered. he may main­
tain an action to recover the purchase price 
and to 1'ecover damages resulting from mis­
representation or breach of warranty. Hud­
son Rug Refinishing & C. Corp. v. Prime 
Mfg. Co., 115 F. (2d) 615. 

121. 70 Interest and special damages. N othillg in this act shall affect the right of 
the buyer 01' the seller to recover interest or special damages in any case where by law 
interest or special damages may be recoverable, 01' to recover money paid where the con­
sideration for the payment of it has failed. 

121.71 Interpretation. Where the right, duty or liability would arise under a con­
tract to sell 01' a sale by implication of law, it may be negatived or varied by express 
agreement 01' by the course of dealing between the parties, or by custom, if the custom be 
such as to lJind both parties to the contract or the sale. 

121.72 Rights may be enforced by action. Where any right, duty 01' liability is de­
clared by this act, it may, unless otherwise by this act provided, be enforced by action. 

121.73 Rules for cases not provided for by this act. In any case not provided for 
in this act, the rules of law and equity, including the law merchant, and in particular the 
rules relating to the law of principal and agent and to the 'effect of fraud, misrepresenta­
tion, duress or coercion, mistake, bankruptcy, or other invalidating cause, shall continue 
to apply to contracts to sell and to sales of goods. 

121.74 Interpretation shall give effect to purpose of uniformity. This act shall be 
so interpreted and construed, as to effectuate its general purpose to make uniforlll the 
laws of those states which enact it. 

121.75 Provisions not applicable to mortgages. The provisions of this act relating 
to contracts to sell and to sales do not apply, unless so stated, to any transaction in the 
form of a contract to sell or a sale which is intell(1ed to operate by way of mortgage, 
pledge, charge 01' other security. 

121.76 Definitions. (1) In this aet, unless the context 01' sub,iert matter otherwise 
requiTes: 

"Action" includes counterclaim, set-off and suit in equity. 
"Buyer" means a person who buys 01' agrees to buy goods or any legal successor in in­

terest of such person. 
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"Defendant" includes a plaintiff against whom a right of set-off or counterclaim is 
asserted. 

"Delivery" means voluntary transfer of possession from one person to another. 
"Divisible contract to sell or sale" means a contract to sell or a sale in which by 

its terms the price for a portion or portions of the goods less than the whole is fixed or 
ascertainable by computation. 

"Documents of title to goods" includes any bill of lading, dock warrant, warehouse 
receipt 01' order for the delivery of goods, or any other document used in the ordinary 
course of business in the sale or transfer of goods, as proof of the possession 01' control 
of the goods, or authorizing or purporting to authorize the possessor of the document to 
transfer or receive, either by indorsement or by delivery, goods represented bY8uch document. 

"Fault" means wrongful act or default. 
"Fungible goods" means goods of which any unit is from its nature 01' by mercantile 

usage treated as the equivalent of any other unit. 
''Future goods" means goods to be manufactured 01' acquired by the seller after the 

making of the contract of sale. 
"Goods" include all chattels personal other than things in action and money. The 

term includes emblements, industrial growing crops, and things attached to or forming 
part of the land which are agreed to be severed before sale 01' under the contract of sale. 

"Order" in sections of this act relating to documents of title means an order by in­
dorsement on the document. 

"Person" includes a corporation or partnership 01' two 01' more persons having a joint 
or common interest. 

"Plaintiff" includes defendant asserting a right of set-off or counterclaim. 
"Property" means the general property in goods, and not merely a special property. 
"Purchaser" includes mortgagee and pledgee. 
"Purchases" includes taking as a mortgagee or as a pledgee. 
"Quality of goods" includes their state or condition. 
"Sale" includes a bargain and sale as well as a sale and delivery. 
"Seller" means a person who sells or agrees to sell goods, or any legal successor in 

the interest of such person. 
"Specific goods" means goods identified and agreed upon at the time a contract to 

sell or a sale is made. 
"Value" is any consideration sufficient to support a simple contract. An antecedent 

or pre-existing claim, whetlier for money or not, constitutes value where goods or docu­
ments of title are taken either in satisfaction thereof 01' as security therefor. 

(2) A thing is done "in good faith" within the meaning of this act when it is in fact 
done honestly, whether it be done negligently or not. 

(3) A person is "insolvent" within the meaning of this act who either has ceased to 
pay his debts in the ordinary course of business 01' cannot pay his debts as they become 
due, whether he has committed an act of bankruptcy or not, and whether he is insolvent 
within the meaning of the federal bankruptcy law or not. 

(4) Goods are in a "deliverable state" within the meaning of this act when they are 
in such a state that the buyer would, under the contract, be bound to take delivery of 
them. 

121. 77 Act not retroactive. None of the provisions of this act shan apply to any 
sale, 01' to any contract to sell, made prior to January 1, 1912. [43.08 (3)] 

121.78 Warehouse receipts act not affected. Nothing in this act 01' in any repealing 
clause thereof shall be construed to repeal or limit any of the provisions of chapter 119 
of the statutes. 

121.79 Citation. This act may be cited as the "Unif01:m Sales Act." 




