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122,01 Definitions. (1) In this ehapter ‘‘conditional sale’’ means (a) Any con-
tract for the sale of goods under which possession is delivered to the buyer and the prop-
erty in the goods is to vest in the buyer at a subsequent time upon the payment of part
or all of the price, or upon the performance of any other condition or the happening of
any contingeney; or (b) any contract for the bailment or leasing of goods by which the
hailee or lessee contracts to pay as compensation a sum substantially equivalent to the
value of the goods, and by which it is agreed that the bailee or lessee is hound to become,
or has the option of becoming the owner of such goods upon full compliance with the terms
of the contract.

(2) “Buyer” means the person who buys or hives the goods covered by the conditional
sale, or any legal suecessor in interest of such. person.

(3) “Filing distriet” means the subdivision of the state in which conditional sale con-
tracts, or copies thereof, are required by this aet to be filed,

(4) “Goods” means all chattels pelsonal other than things in acetion and money, and
includes emblements, industrial growing crops, and things attached to or forming a part
of land which are agreed to he severed before sale or under the conditional sale.

(5) “Performance of the condition” means the occurrence of the event upon which the
property in the goods is to vest in the buyer, whether such event is the performance of
an act by the buyer or the happening of a contingency.

(6) “Person” includes an individual, partnership, corporation, and any other associa-
tion.

(7) “Purchase” includes mortgage and pledge.

(8) “Purchaser” ineludes mortgagee and pledgee.

(9) “Seller” means the person who sells or leases the goods covered by the condltlonal
sale, or any legal successor in interest of such person.

122,02 Primary rights of buyer. The buyer shall have the right when not in de-
fault to retain possession of the goods, and he shall also have the right to acquire the
property in the goods on the performance of the conditions of the contract. The seller
shall be liable to the buyer for the hreach of all promises and warranties, express or im-
plied, made in the conditional sale eontract, whether or not the property in the goods has
passed to the buyer.

122,03 Primary rights of geller, The buyer shall be liable to the seller for the pur-
chase pnce, or for instalments thereof, as the same shall become due, and for hreach of
all promises made by him in the condltlonal sale contraet, whether or not the property in
the goods has passed to the buyer.

122.04 Conditional sales valid except as otherwise provided. Every provision in a
conditional sale reserving property in the seller after possession of the goods is delivered
to the buyer, shall be valid as to all persons, except as otherwise provided in this chapter,

122,056 Conditional sales void as to certain persons, (1) Every provision in a eon-
ditional sale reserving property in the seller, shall he void as to any purchaser from or
cledltor of the buyer who, without notice of such provision, purchases the goods or ac-
quires by attachment or levy a lien upon them, before the econtraet or a copy thereof shall
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be filled as provided in this chapter, unless such contract or copy is so filed within ten days
after the making of the conditional sale. '

(2) A conditional sales contract for the sale of household goods, clothing, farm ma-
chinery, food and automobiles or automobile trucks shall not be amended to inelude 2
later sale of such goods or articles. Any conditional sales contract so amended shall be
void as to the purchaser, and the seller shall not be permitted to retake any such goods

or articles sold under contract either as originally drawn or later amended. [1935 ¢. (7]

Note: An oral conditional sale contract
is void as to a purchaser from the buyer
unless the purchaser had actual knowledge
of such facts as would put a prudent man
upon inquiry, and which, if prosecuted with
ordinary diligence, would lead to actual no-
tice of the right or title in conflict with
that which be was about to purchase, New
]?(glls L. Co, v. Pfiffner, 216 W 638, 268 NW
376.

Where a contract left in escrow provided
the title to personal property was to pass to
the buyer on his assignment of a life policy
to the seller, and the buyer took possession
without assigning the policy, and the seller
thereafter orally agreed to permit the buyer
to continue in possession on condition of cer-
tain payments and giving him the option of
becoming the owner by paying the agreed
purchase price, the new oral agreement was
a “conditional sales contract” (within 122.01
(1) ) and was void as to a bank, which, in
good faith and without knowledge of the
fact that the seller had title or of facts put-
ting it on inquiry, took a mortgage on the
property while in the possession of the buy-

Where the buyer of a truck executed to
the seller a conditional sales contract in
which the motor and serial numbers of the
truck were incorrectly stated, and on the fol-
lowing day executed a second conditional
sales contract correctly stating these num-
bers, and the seller assigned the first con-
tract to a bank and the second contract to a
finance company, the bhank's claim to the
truck under its contract was not superior to
the finance company’s claim under its con-
tract merely by reason of the fact that the
bank’s contract was first filed, since the fil-
ing statute, 122.056 (1), was inapplicable to
the case, the bank being neither a purchaser
from nor a creditor of the buyer of the truck
but only an assignee of the seller. Marathon
g‘linance Corp. v. Matheos, 238 W 351, 298 NIV

Contract providing for delivery of furni-
ture to bankrupt to be paid for at invoice
price after sale thereof by bankrupt, with
privilege of purchasing furniture upon
terms to be agreed on, held ‘“conditional
sale”, where bankrupt was at liberty to sell
upon its own terms. In re Wayside F. Co.,

er. Farmers & Merchants State Bank v. 67 F (24) 201,
Schulenberg, 226 W 278, 276 NW 333.

122.06 Place of filing. The conditional sale contract or copy, and any assignment
thereof and affidavits pertaining thereto, shall be filed in the office of the register of deeds
of the county in which the goods are first kept for use by the huyer after the sale; pro-
vided, that in such cities or villages which are located in niore than one county and the
place where the goods are to he kept eannot he definitely located as being within one of
such counties, then and in that event duplicate originals or copies may be filed in the re-
corder’s office of each county in which such city or village is situated. Provided, further,
that no such conditional sale eontract or copy shall be filed unless the debt secured by said
contract is ten dollars or more. It shall not be necessary to the validity of such condi-

tional sale contract, or in order to entitle it to he filed, that it be acknowledged or attested.

This seetion shall not apply to'the contracts described in section 122.08. [1937 ¢. 291 s. 2]

122.07 Fixtures. If the goods are so allixed to realty, at the time of a conditional
sale or subsequently as fo become a part thereof and not to he severable wholly or in any
portion without material injury to the freehold, the resevvation of property as to any por-
tion notb so severahle shall he void after the goods are so affixed, as against any person who
has not expressly assented to the reservation. If the goods are so affixed to realty at the
time of a conditional sale or subsequently as to hecome part thereof hut to be severable
without material injury to the freehold, the reservation of property shall be void after
the goods are so affixed as against snbsequent purchasers of the realty for value and with-
out notice of the conditional seller’s title, unless the conditional sale contract, or a copy
thereof, together with a statement signed by the seller briefly describing the realty and
stating that the goods are or ave to be affixed thereto, shall he filed hefore such purchase in
the office of the register of deeds of the county where sunch realty is located, and also en-
tered in the tract index, when kept. As against the owner of realty the veservation of the
property in goods by a conditional seller shall be void when such goods ave to bhe so affived
to the realty as to become part thereof but to be severable without material injury to the
freehold, unless the conditional sale contract, or a copyv thereof, together with a statement
signed by the seller hriefly deseribing the realty and stating that the goods are to be affixed
thereto, shall be filed hefore they are affixed, in the office of the register of deeds of the
county Wh]ere such realty is loeated, and also entered in the tract index, when kept. [1937
¢. 291s. 2

Note: Where machinery and equipment is
sold to be affixed to a building under a con-
ditional sales contract the rights of the
seller and of mortgagors and lienors of the
premises are determined by the conditional
sales act and not by the law applicable to
fixtures. People’s 8, & T. Co. v. Mungert &
Sheboygan M. Co., 212 W 449, 243 NW 527,
250 N'W 385.

This section is inapplicable where owner
of realty is vendee under sale contract.
Mortgagee without knowledge of unrecorded

conditional sale contract until execution of
second mortgage on realty, to which chat-
tels sold were so affixed as to be severable
without materially injuring freehold, was
subsequent purchaser of chattels for value
without notice of seller’s reserved title, but
could not assert invalidity of subsequent
conditional sale contract, executed after ex-
ecution of mortgage, as purchaser on fore-
closure sale, where she had notice of_ sell-
er’s title before bhidding., American L. M.
Co. v. LDarson, 217 W 208, 257 NW 608,
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122,01 Definitions. (1) In this chapter ‘‘conditional sale’’ means (a) Any con-
tract for the sale of goods under which possession is delivered to the buyer and the prop-
erty in the goods is to vest in the buyer at a subsequent time upon the payment of part
or all of the price, or upon the performance of any other condition or the happening of
any contingeney; or (b) any contract for the bailment or leasing of goods by which the
bailee or lessee contracts to pay as compensation a sum substantially equivalent to the

value of the goods, and by which it is agreed that the bailee or lessee is bound to hecome,
or has the option of becoming the owner of such goods upon full compliance with the terms
of the contract.

(2) “Buyer” means the person who buys or hires the goods covered by the conditional
sale, or any legal successor in interest of such.person.

(3) “Filing distriet” means the subdivision of the state in which conditional sale con-
traets, or copies thereof, are required by this act to be filed,

(4) “Goods” means all chattels personal other than things.in action and money, and
ineludes emblements, industrial growing crops, and things ‘attached to or forming a part
of land which are agreed to be severed before sale or under the conditional sale.

(5) “Pe1fo1mance of the econdition” means the oceurrence of the event upon which the
property in the goods is to vest in the huyer, whether such event is the performance of
an act by the buyer or the happening of a contingency.

(6) “Person” includes an individual, partnership, corporation, and any other associa-
tion.

(7) “Purchase” includes mortgage and pledge.

(8) “Purchaser” includes mortgagee and pledgee.

(9) “Seller” means the person who sells or leases the goods eovered by the conditional
sale, or any legal successor in interest of such person.

122.02 Primary rights of buyer. The buyer shall have the right when not in de-
fault to retain possession of the goods, and he shall also have the right to aequire the
property in the goods on the performance of the conditions of the contract. The seller
shall be hable to the buyer for the breach of all promises and Wauantles, express or im-
plied, made in the conditional sale econtract, whether or not the property in the goods has

passed to the buyer.

122,03 Primary rights of geller., The buyer shall be liable to the seller for the pur-
chase prlce, or for instalments thereof, as the same shall hecome due, and for breach of
all promises made by him in the condltmnal sale contract, whether or not the property in
the goods has passed to the buyer.

122.04 Conditional sales valid except as otherwise provided, Every provision in a
conditional sale reserving property in the seller after possession of the goods is delivered
to the buyer, shall be valid as to all persons, except as otherwise provided in thig chapter,

122.05 Conditional sales void as to certain persons, (1) Every provision in a eon-
ditional sale reserving property in the seller, shall he vmd as to any purchaser from or
credltor of the buyer who, without notice of such provision, purchases the goods or ae-
quires by attachment or levy a lien upon them, hefore the contract or a copy thereof shall
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be filled as provided in this chapter, nuless such contract or eopy is so filed within fen days
after the making of the conditional sale. ’

(2) A conditional sales contract for the sale of household goods, clothing, farm ma-
chinery, food and antomobiles or automobile trucks shall not he amended to inelude a
later sale of such goods or articles. Any eonditional sales contract so amended shall be
void as to the purchaser, and the seller shall not be permitted to retake any such goods

or articles sold under contract either as orviginally drawn or later amended.

Note: An oral conditional sale contract
is void as to a purchaser from the buver
unless the purchaser had actual knowledge
of such facts as would put a prudent man
upon inquiry, and which, if prosecuted with
ordinary diligence, would lead to actual no~
tice of the right or title in conflict with
that which he was about to purchase. New
3]37?115 L. Co, v. Pfiffner, 216 W 638, 268 NW

b

Where a contract left in escrow provided
the title to personal property was to pass to
the buyer on his assignment of a life policy
to the seller, and the buyer took possession
without assigning the policy, and the seller
thereafter orally agreed to permit the buyer
to continue in possession on condition of cer-
tain payments and giving him the option of
becoming the owner by paying the agreed
purchase price, the new oral agreement was
a “conditional sales contraect” (within 122.01
(1) ) and was void as to a bank, which, in
good faith and without knowledge of the
fact that the seller had title or of facts put-
ting it on inquiry, took a mortgage on the
property while in the possession of the buy-

[1985 ¢. 67]

Where the buyer of a truck executed to
the seller a conditional sales contract in
which the motor and serial numbers of the
truck were incorrectly stated, and on the fol-
lowing day executed a second conditional
sales contract correctly stating these num-
bers, and the seller assigned the first con-
tract to a bank and the second contract to a
finance company, the bhank's claim to the
truck under its contract was not superior to
the finance company’s claim wunder its cou-
tract merely by reason of the fact that the
bank’s contract was first filed, since the fil-
ing statute, 122.056 (1), was inapplicable to
the case, the bank bheing neither a purchaser
from nor a creditor of the buyer of the truck
but only an assignee of the seller. Marathon
g‘linance Corp. v. Matheos, 238 W 351, 298 N1V’

Contract providing for delivery of furni-
ture to bankrupt to be paid for at invoice
price after sale thereof by bankrupt, with
privilege of purchasing furniture upon
terms to be agreed on, held “conditional
sale”, where bankrupt_was at liberty to sell
upon its own terms. In re Wayside ¥. Co.,

er. Farmers & Merchants State Bank v. 67 F (2d) 201,

Schulenberg, 226 W 278, 276 N'W 333.

122.06 Place of filing. The conditional sale contract or copy, and any assignment
thereof and affidavits pertaining thereto, shall be filed in the office of the register of deeds
of the county in which the goods are first kept for use by the buyer after the sale; pro-
vided, that in such cities or villages which are located in niore than one county and the
place where the goods are to be kept cannot he definitely located as being within one of
such counties, then and in that event duplicate originals or copies may be filed in the re-
corder’s office of each connty in which such city or village is situated. Provided, further,
that no such conditional sale contract or copy shall be filed unless the debt secured by said
contract is ten dollars or more, It shall not be necessary to the validity of sueh condi-
tional sale contract, or in order to entitle it to be filed, that it be acknowledged or attested.
This section shall not apply to'the contracts described in section 122.08. [1931 ¢. 291 s. 2]

122.07 Fixtures. If the goods ave so affixed to realty, at the time of a conditional
sale or subsequently as to become a part thereof and not to be severable wholly or in any
portion without material injury to the freehold, the reservation of property as to any por-
tion nob so severable shall be void after the goods are so affixed, as against any person who
has not expressly assented to the reservation. If the goods are so affixed to realty at the
time of a conditional sale or subsequently as to become part thereof bhut to be severahle
without material injury to the freehold, the reservation of property shall he void after
the goods arve so affixed as against subsequent purchasers of the realty for value and with-
out notice of the conditional seller’s title, unless the conditional sale contract, or a copy
thereof, together with a statement signed by the seller hriefly desevibing the realty and
stating that the goods are or ave to be affixed thereto, shall he filed before such purchase in-
the office of the register of deeds of the county where such realty is located, and also en-
tered in the tract index, when kept. As against the owner of realty the reservation of the
property in goods by a conditional seller shall be void when such goods ave to he so affixed
to the realty as to become part thereof but to he severable without material injury to the
freehold, unless the conditional sale contract, or a eopy thereof, together with a statement
signed hy the seller briefly deseribing the realty and stating that the goods are to he affixed
thereto, shall he filed before they are affixed, in the office of the register of deeds of the
county wh]ere such realty is located, and also entered in the tract index, when kept. [1931
c.291s. 2

Note: Where machinery and equipment is
sold to be affixed to a building under a con-
ditional sales contract the rights of the
seller and of mortgagors and lienors of the
premises are determined by the conditional
sales act and not by the law applicable to
fixtures. People’s 8. & T. Co. v. Munsert &
Sheboygan M., Co., 212 W 449, 249 N'W 527,
250 N'W 385.

This . section is inapplicable where owner
of realty is vendee under sale contract,
Mortgagee without knowledge of unrecorded

conditional sale contract until execution of
second mortgage on realty, to which chat-
tels sold were so affixed as to be severable
without materially injuring freehold, was
subsequent purchaser of chattels for value
without notice of geller’'s reserved title, hut
could not assert invalidity of subsequent
conditional sale contract, executed after e
ecution of mortgage, as purchaser on fore-
closure sale, where she had notice of sell-
er's title before bidding, American L, M.
Co. v. Larson, 217 W 208, 257 NW §08.

’
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The removal from a farm of a silo con-
structed of concrete staves placed on but not
rastened .to 4 concrete foundation and used
in connection with a wooden runway fas-
tened to a barn but not to the silo was not a
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‘“‘material injury to the freehold” and hence
a prior mortgagee of the farm was not en-
titled to recover against the conditional
seller, who had removed the silo, Myhre v,
Michigan Silo Co,, 220 W 593, 265 NW 703.

122,08 Railroad equipment or rolling stock., No conditional sale of railroad, or

street or interurban railway equipment or rolling stock shall be valid as against the pur-
chasers and creditors described in section 122.05, unless the contract shall be acknowledged
by the buyer or attested in like manner as a deed of real property, and the contract, or a
copy thereof, shall be filed or recorded in the office of the seeretary of state; and unless
when any engine or ear so sold is delivered there shall then be plainly and conspicuously
marked upon each side thereof the name of the seller, followed by the word “owner.”

Note: Conditional sale contract of rolling
stock to railroad must be accepted by secre-
tary of state for filing if executed in either
of alternative methods provided by 122.08.
That section is controlling and independent

should not refuse to file conditional sale con-
tract so executed as such refusal would have
to be based upon exercise of judicial judg-
ment involving interpretation of several
statutes, which function is beyond duty of

of 190,10 and 190.11, HEven if this is not true ministerial filing officer. 27 Atty. Gen. 698,

secretary of state as ministerial officer

122.09 Conditional sale of goods for resale. When goods are delivered under a con-
ditional sale contract and the seller expressly or impliedly consents that the buyer may
resell them prior to performance of the condition, the reservation of property shall be
void against purchasers from the buyer for value in the ordinary course of bhusiness, and
as to them the buyer shall be deemed the owner of the goods, even though the contract or
a copy thereof shall be filed according to the provisions of this chapter.

122.10 Filing. The register of deeds shall mark upon the contracts or copies filed
with him the document number, and day and hour of filing and shall file the contracts or
copies in his office for public inspection. He shall enter alphabetically the names of the
grantor or buyer in indices of which each page shall be divided into nine eolumns with
heads to the respective columns as follows: Number of instrument, the date and time of fil-
ing, name of grantor or buyer, name of grantee or seller, name of instrument, date of in-
gtrument, amount or price named in the contraect, a brief description of the property, and
date of eancellation thereof; except that in entering the contracts mentioned in section .
122.08 the secretary of state shall record either the sum vemaining to be paid upon the
contract or the price of the goods. For filing and entering such contract or copy the regis-
ter of deeds shall be entitled to a fee of fifty cents, except that for filing and entering a
contract deseribed in section 122.08 the secretary of state shall be entitled to a fee of one
dollar. [1937 ¢. 79 5. 19; 1931 ¢. 291 s. 2]

Note: Condition sale contract filed in
office of register of deeds should be retained

122.11 Renewal, The filing of conditional sales contraets provided for in sections
122.05 to 122.07 shall be valid for a period of 3 years only. The filing of the contract
provided for by section 122.08 shall be valid for a period of 15 years only. The validity of
the filing may in each case be extended for successive additional periods of one year
from the-date of renewal by filing with the vegister of deeds, within 30 days next pre-
ceding the expiration of each period, a statement signed by the seller, his agent or at-
torney, showing that the confract is in force and the amount remaining to be paid thereon.
Such statement shall be entered in the same manner as the contract or copy originally
filed and shall he attached thereto hy the register of ‘deeds, who shall he entitled to a like
fee as upon the oviginal filing. {1937 ¢, 291 s. 2; 1943 ¢c. 210, 1945 ¢. 33)

Craoss Reference: As to effect of change in law of filing place, see 241,10 (5).

122,12 Cancellation of contract, After the performance of the condition, upon writ-
ten demand delivered personally or by registered mail by the buyer or any other person
having an interest in the goods, the seller, or his assignee if the contract he assigned, shall
execute, acknowledge and deliver to the demandant a statement that the eondition in the
contract has been performed. If for ten days after such demand the seller, or his assignee
as the case may be, fails to mail or deliver such a statement of satisfaction, he shall for-
feit to the demandant five dollars and be liable for all damages suffered. Upon presenta-
tion of such statement of sdatisfaction the register of deeds shall file the same and enter
on the same line in the last column where such mortgage or contracet appears in the index,
the doecument number and date of filing, of all assignments, foreclosure affidavits, exten-
sions or releases thereof. Tor filing and enfering the satisfaction the register of deeds
shall be entitled to a fee of twenty-five cents and except that the secretary of state shall be
entitled to a fee of fifty cents for filing and entering a statement of the satisfaction of a
contract deseribed in section 122,08, [1931 ¢. 297 s. 2]

122,13 Prohibition of removal or sale without notice.
provides, the buyer may, without the consent of the seller,

in his office even though it has been properly
satisfied, 26 Atty. Gen., 624,

Unless the contract otherwise
or his assignee if any, remove
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the goods from any county and sell, mortgage or otherwise dispose of his interest in them;
but prior to the performance of the condition, no such buyer shall remove the goods from
a county in which the contraet or a copy thereof is filed, exeept for temporary uses for a
period of not more than thirty days, unless the buyer not less than ten days hefore such
removal shall give the seller, or his assignee if any, personally or by registered mail writ-
ten notice of the place to which the goods are to. be removed and the approximate time of
such intended removal ; nor prior to the performance of the condition shall the buyer sell,
mortgage or otherwise dispose of his interest in the goods, unless he, or the person to
whom he is about to sell, mortgage or otherwise dispose of the same, shall notify the seller,
or his assignee if any, in writing personally or by registered mail of the name and ad-
dress of the person to whom his interest in the goods is about to be sold, mortgaged or
otherwise transferred, not less than ten days before such sale, mortgage or other disposal.
If any buyer does so remove the goods, or does so sell, mortgage or otherwise dispose of
his interest in them without such notice or in violation of the contract, the seller, or his
assignee if any, may retake possession of the goods and deal with them as in ease of de-
fault in payment of part or all of the purchase price. The provisions of this seetion re-
garding the removal of goods shall not apply, however, to the goods desceribed in section
122.08. [1931 c. 291 5. &}

122.14 Refiling on removal. When, prior to the performance of the condition, the
goods are removed by the buyer from a county in this state to another county in this state
in which such contract or a copy thereof is not filed, or are removed from another state
into a county in this state where such contract or copy is not filed, the reservation of the
property in the seller shall be void as to the purchasers and creditors described in seetion
122.05, unless the conditional sale contract or a copy thereof shall be filed in the county
to which the goods are removed, within ten days after the seller has received notice of the
county to which the goods have been removed. The provisions of this section shall not
apply, however, to the goods deseribed in section 122.08. The provisions of section
122.11 regarding the duration of the validity of the filing and the necessity for refiling
shall apply to contracts or copies which are filed in a county other than that whers the
goods are originally kept for use by the buyer after the sale.

Note: Bringing an automobile into the
state during vacation and having it repaired
here did not show an intention to create a
new situs within this state requiring the
conditional vendor to file his contract as
against attaching creditors., Forgan v. Sme-
dal, 2083 W 564, 234 NW 896.

If a conditional seller in another state,
upon receiving notice of the removal of the

122.16

Fraudulent injury, concealment, removal or sale,

goods into this state, fails to file his con-
tract in the proper filing district in this state
within ten days thereafter, the reservation
of title in his contract is void as to any cred-
itor who, without notice of such reservation,
has acquired a lien by attachment upon the
goods before the contract, or a copy thereof
has been filed. Universal C. Co, v. Finn, 212
W 601, 260 N'W 391, -

‘When, prior to the per-

formance of the rondition, the buyer maliciously or with intent to defraud, shall injure,
destroy or conceal the goods, or remove them to a county where the contract or a copy
thereof is not filed, without having given the nofice required by section 122,13, or shall
sell, mortgage, or otherwise dispose of such goods under claim of full ownership, he shall
be guilty.of a misdemeanor and upon conviction thereof shall be imprisoned in the eounty
jail for not more than one year or he fined not more than five hundred dollars or both.

Note: Unfler 122.16 the seller or his as-
signs may retake possession of goods when
the conditional buyer is in default and the
breach has been expressly made a ground
for retaking; but to convict the buyer of
larceny there must be a legal taking includ-

ing an adequate assertion of possession by
seller, precluding the buyer from interpos-
ing objection and placing upon one seeking
to repossess the duty of resorting to legal
proceedings, La Porte M. Co. v, Firemen’s
Ins. Co., 208 'W 397, 245 NW 105.

122,16 Retaking possession. When the buyer shall be in defanlt in the payment of
any sum due under the contract, or in the performance of any other condition which the
contraet requires him to perform in order to obtain the property in the goods, or in the
performance of any promise, the breach of which is by the contract expressly made a
ground for the retaking of the goods, the seller may retake possession thereof. Unless the
goods can be retaken without breach of the peace, they shall be retaken by legal process;
but nothing herein shall be eonstrued to authorize a violation of the eriminal law. In no
case shall household furniture sold on conditional sales contract be retaken by the seller
without legal process. [1933 ¢. 422] ;

Note: A seller who retakes property sold as trustee for buyer, is ordinarily a ques-
under conditional sales contract, to prevent tion of fact, Waukesha F. Corp., v. Southard,

deterioration, may recover balance due. 202 W 5§70, 232 NW 534,
‘Whether retaking is for his own beneflt or N

122.17 Notice of intention to retake, Not more than forty nor less than twenty
days prior to the retaking, the seller, if he so desires, may serve upon the buyer person-
ally or by registered mail a notice of intention to retake the goods on account of the
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buyer’s default. The notice shall state the defanlt and the period at the end of whieh
the goods will he retaken, and shall hriefly and clearly state what the buyer’s rights under
this act will be in case they are vetaken. If the notice is so served and the buyer does
not perform the obligations in which he has made default before the day set for retaking,
the seller may retake the goods and hold them subject to the provisions of sections 122. 19
to 122.23, inclusive, regarding resale, but without any right of redemption,

122.18 Redemption, If the seller does not give the notice of intention to 1etake
described in section 122,17, he shall retain the goods for ten days after the retaking within
the state in which they were located when retaken, during which period the huyer, upon
payment or tender of the amount due under the contraet at the time of retaking and in-
terest, or upon performance or tender of performance of such other condition as may
be named in the contract as precedent to the passage of the plopelby in the goods, or
upon performance or tender of performance of any other promise for the breach of
which the goods were retaken, and upon payment of the expenses of retaking, keeping
and stomge, may redeem the goods and hecome entitled to take possession of them and
to continue in the performance of the contract as if no default had oceurred. Upon writ-
ten demand delivered personally or by registered mail by the buyer, the seller shall fur-
nish to the buyer a written statement of the sum due under the contract and the expense
of retaking, keeping and storage. For failure to furnish such statement within a reason-
able time after demand, the seller shall forfeit to the buyer ten dollars and also be liable
to him for all damages suffered because of such failure, If the goods are perishable so
that retention for ten days as herein prescribed would result in their destruetion or sub-
stantial injury, the provisions of this section shall not apply, and the seller may resell
the goods immediately upon their retaking. The provision of this section requiring the
retention of the goods within the state during the period allowed for redemption shall
not apply to the goods deseribed in section 122.08.

Note: Where an automobile was sold ing it there, was not liable to the buyer
under a contract made in Minnesota and for failure to comply with the requirement
was delivered in Minnesota, the law of Min- of 122.18 that the goods be retained within
nesota governed, so that the seller’s assignee the state for 10 days after such retaking.
of the contract, retaklng the car in Wiscon- Magoon v. Motors Acceptance Corp., 238 W
sin and removing it to Minnesota and retain- 1, 298 NW 191,

122,19 Compulsory resale by seller, If the buyer does not redeem the goods within
ten days after the seller has retaken possession, and the buyer has paid at least fifty per
cent of the purchase price at the time of the retaking, the seller shall sell them at public
auction in the state where they were at the time of the 1etak1ng, such sale to be held not
more than thirty days after the retaking. The seller shall give to the buyer not less than
ten days’ written notice of the sale, either personally or by registered mail, directed to
the buyer at his last known place of business or residence. The seller shall also give no-
tice of the sale by at least three notices posted in different public places within the town,
village or city where the goods are to he sold, at least five days before the sale. If at the
time of the retaking five hundred dollars or more has heen paid on the purchase price, the
seller shall also give notice of the sale at least five days before the sale by publication in
a newspaper published or having a general circulation within the town, village or city
where the goods are to be sold. The seller may bid for the goods at the resale. If the
goods are of the kind deseribed in section 122.08, the pa,rties may fix in the conditional
sale contract the place where the goods shall be resold.

Note: Where a conditional vendor re- recover the balance of the purchase price,
possessed himself of the property and sold although the purchaser consented to the
the same without giving the notice required sale. Mack I. M. T. Corp., v. Thelen T. Co.
the sale was void and the vendor could not 205 W 434, 237 NW 75,

122.20 Resale at option of parties, If the buyer has not paid at least fifty per eent
of the purchase price at the time of the retaking, the seller shall not be under a duty to
resell the goods as prescribed in seetion 12219, unless the huyer serves upon the seller,
within ten days after the retaking, a written 11otwe demanding a resale, delivered person-
ally or by registered mail. If sueh notice is served, the resale shall take place within
thnty days after the service, in the manner, at the plaee and upon the notice prescribed
in_section 122.19. The seller may voluntarily resell the goods for aceount of the buyer on
compliance with the same requirements.

122.21 Proceeds of resale. The proceeds of the resale shall be applied (a) To the
payment of the expenses thereof, (b) to the payment of the expenses of refaking, keep-
ing and storing the goods, (c) to the satisfaction of the balance due under the contraet. -
Any sum remaining after the satisfaction of such elaim shall be paid to the buyer.

122.22 Deficiency on resale. If the proceeds of the resale are not sufficient to de-
fray the expenses thereof, and also the expenses of retaking, keeping and storing the
goods and the balance due upon the purchase price, the seller may recover the deﬁelency
from the buyer, or from anyone who has succeeded to the obligations of the buyer.
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122.221 Deficiency judgments. (1) No deficiency judgment after foreclosure shall
he taken upon an obligation secured by a conditional sales eontract, either on cognovit or
otherwise, except in an action hrought for that purpose with process served in the manner
by law provided apon all the persons to he charged with such deficiency judgment. In
such action the court shall find the reasonable value of the chattels sold at the time of
sale and the sum then due on such obligation, including all proper costs and charges,
and upon such findings shall grant the deficiency or deny a deficiency if none appears due.

(2) On a judgment taken upon such an obligation prior to foreclosure, no execution,
garnishment or other process shall issue after foreclosure of the conditional sales con-
tract, unless prior to the issue of such process the holder of the judgment shall apply in
that action for and have entered an order of the cowrt determinming the reasonable value
of the chattels sold at the time of the sale. A b-day written notice of such application
shall be served on all the judgment ereditors in the manner provided for serving notice
in section 278.105. On such application the court shall order the judgment reduced
by the amount it shall determine to have heen the reasonable value of the chattels at'the
time of the foreclosure sale, less the costs and expenses of the sale. :

(3) Any execution, garnishment or other process issued in violation of the preceding
paragraph hereof shall be void, and in any proceedings to quash such process, the
judgment debtor may be awalded an attorney fee not to exceed $50 in addition to his
costs and disbursements.

(4) No waiver of the provisions of this section shall be valid, except by written
agreement, for consideration, after default. [1943 c. 878]

122,23 Rights of parties where there is no resale. Where there is no resale, the
seller may retain the goods as his own property without obligation to account to the
buyer except as provided in section 122.25, and the buyer shall be discharged of all obli-
gation,

Note: As to the effect of refaking pos- citing Waukesha P, Corp. v. Southard, 202 W
session of property sold, see note to 122,16, 570, 232 N'W 234,

122,24 Election of remedies. After the retaking of possession as provided in sec-
tion 122.16 the huyer shall he liable for the priee only after a resale and only to the
extent provided in section 122.22. Neither the bringing of an action by the seller for
the recovery of the whole or any part of the price, nor the recovery of judgment in such
aetion, nor the colleetion of a portion of the price, shall be deemed inconsistent with a
later retaking of the goods as provided in section 122.16. But such right of retaking
shall not be exercised by the seller after he has collected the entire price, or after he has
claimed a lien upon the goods, or attached them, or levied upon them as the goods of the

buyer.
Note: See note to 289.09, citing Viking A, 8. Co, v. Thwaits, 216 W 225, 2683 N'W 398,

.122.256 Recovery of part payments. If the seller fails to ecomply with the provi-
sions of sections 122.18 to 122.21, inclusive, and 122.23 after 1etaking the goods, the
buyer may recover from the seller his actual damages, if any, and in no event less than
one-fourth of the sum of all payments which have been made under the contract, with
interest. .

122,26 Waiver of statutory protection. No act or agreement of the buyer before
or at the time of the making of the contract, nor any agreement or statement hy the
‘buyer in sueh contract, shall constitute a valid waiver of the provisions of sections 12218
to 122.21, inclusive, and 122.25; except that the contract may stipulate that on such de-
fault of the buyer as is p1ov1ded for in section 122.16, the seller may rescind the condi-
tlonal sale, either as to all the goods or as to any palt thereof for which a specific price
was fixed in the contract. If the contract thus provides for rescission; the seller at his
option, may retake such goods without complying with or being bound by the provisions
of sections 122.17 to 122.25, inclusive, as to the goods rvetaken, upon erediting the buyer
with the full purchase price of those goods. So much of this credit as is necessary to
cancel any indebtedness of the buyer to the seller shall be so applied, and the seller shall
repay fo the buyer on demand any surplus not so required.

122.27 Loss and increase, After the dehvely of the goods to the buyer and prior
to the retaking of them hy the seller, the risk of injury and loss shall rest upon the buyer.
The increase of the goods shall be subgect to the same conditions as the original goods.

122.28 Act prospective only., This chapter shall not apply to conditional sales
made prior to July 31, 1919, [43.08 (3)] ,

122.29 Rules for.cases not provided for. In any case not provided for in this chap-
ter the rules of law and equity, including the law merchant, and in particular those re-
lating to principal and agent and to the effect of fraud, misrepresentation, duress or
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coercion, mistake, bankruptey, or other invalidating eause, shall continue to apply to
conditional sales.

122.30 Uniformity of interpretation. This chapter shall be so interpreted and
construed as to effectuate its geneval purpose to make uniform the law of those states
which enact it.

Note: In construing the uniform acts the to attain uniformity. Forgan v. Smedal, 203
decisions of other courts should be followed W 564, 234 NW 896. X

122,31 Short title. This chapter may be cited as the ‘‘Uniform Conditional Sales
Act” '






