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OREDITORS' AOTIONS' 128.05 
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128.01 to 128.29 [Repealccl by 1937 c. 431] 
,128.01 Jurisdiction. The circuit courts sh/111 have supervision of proceedings un­

der the provisions of this chapter and may make all necessary orders and jndgmE)nts there­
for; and all assign11lents for the benefit of. creditors shall be subject to" tlW provisions 
of this chapter. [1937 c. 431] 

Notel Chapter 128, Stats. 1935, as 'to volun tary assigl!ments, was valid. Pobl'eslo v.,Bqyd 
Co •• 210 W 20. 242 NW 725. 287 US 518. ' 

128.02 Assignment; ~ist~kes; amendments. (1) Voluntary assignments for the 
benefit of creditors may be made to an assignee who is a resident. of this state, who shall, 
before taking possession of the property assigned and before taking upon himself any 
trust conferred by the assignment, file the assignment 'and deliver t.o the clerk of the cir­
cuit .court of the count.y in which such assignor resides 01' has his principal place of 
business at the time of the assignment, abond as required by section 128.09. 

(2) No assignment shall be void because of any defect, informality 01' mistake therein 
01' in the bond, inventory 01' list of creditors accompanying the same; and the court may 
direct the amendment of the assignment 01' of any other paper to effect the intention of 
the assignor 01' assignee, 01' to obtain a dist.ribution of the assignor's assets as provided 
in this chapter, and any such amendment shall relate back to the time of the execution of 
the paper. No mistake in filing a copy ins.tead of an original or any like mistake or in­
adve~'tent failure to comply with the pro,visions of this chapter shall void the assignment. 
No creditor shall, in case a debtor has attempted to make an assig'nment for the benefit of 
creditors, or in case of the insolvency of any debtor, by attachment, garnishmeilt or other­
wise, obtain priority over other creditors upon suchassig'liment being' adjudged void, 01' in 
consequence of any sale, lien 01' security being adjudged void; but in all such cases the 
property of such debtor shall be administel'ed for the ratable lJenefit of all his creditors 
under the direction of the court by the assignee 01' by a receiver. [1937 c. 431; 1939 c. 30B] 

128.03 Liens by lega.I proceedings; assignment. When a lien has been obtained by 
legfll pl'oceedings against the property of a debtor he may, within thirty days thereafter, 
make an assignment of all his nonexempt property for the benefit of all his creditors, 
whereupon such lien shall be dissolved and the property shall be turned over to the assignee'. 
[1937 c. 431] , 

128.04 Definition of insolvency; time., A person shall be deemed insolvent within 
the provisions of this chapter whenever the aggregate of his property, exclusive of any 
property which he may have conveyed, transferred, concealed or removed, or permitted 
to he concealed 01' removed, with intent to defraud, hinder or delay his creditors, shall 
not, at a .fair valuation be sufficient in amount to pay, his debts, or if an execution be re­
turned unsatisfied or if he shall make an assignment for the benefit of creditors. [1937 
c.431] 

128.05 Assignee's consent, recording copy of assignment. (1) The assignee shall 
indorse in writing his acceptance of the assignment, and shall file such assignment with 
the clerk of the court in the count.y where the debtor has his residence or principal place 
of business. The court shaU, upon the filing of such assignment, designate a receiver, or 
order a meeting of creditors for the purpose of election of such receiver, to administ.er 
the debtor's estate pursnant to this chapter. 

, (2), A certified copy thereof may be recorded in the office of the register of deeds of 
any county wherein lands are conveyed by such assignment in the same manner and witb 
the sallle effect as other conveyances. [1937 c. 431; 1939 c. 30B] 
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128.06 Involuntary proceedings. (1) An action £01' the appointment of a receiver 
and administration under tlle provisions of this chapter may be commenced by two 01' more 
of his creditors owning claims of not less than two hundred dollars in the aggregate 
against an insolvent debtor whenever such debtor shall have within foul' months prior to 
the commencement of such action: 

(a) Conveyed, transfel'l'ed, concealed or removed, 01' permitted to be concealed 01' re­
moved, any part of his property with intent to hinder, delay 01' defraud his creditors, 01' 

any of them; or 
(b) Transferred, while insolvent, any portion of his property to one or more of his 

creditors with intent to prefer such creditors over his other creditors; 01' 

(c) Suffered or permitted, while insolvent, any creditor to obtain a lien through legal 
proceedings, and not having a t least five days before a sale or final disposition of any 
property affected by such lien vaca ted 01' discharged such lien; 01' 

(d) Made a fraudulent 01' collusive assignment for the benefit of his creditors; or 
(e) Admitted in writing his inability to pay his debts and his willingness to be ad­

judged insolvent on that ground. 
(2) If the debtor denies any of tJle allegations of the petition, he shall appear in 

~ourt on the hearing, with his books, papers and accounts, and submit to an examination, 
!md in case of his failure to do so the burden of proving his solvency shall rest upon him. 

(3) Upon the commencement of the action the court shall promptly set a date for a 
hearilig on notice to the plaintiffs and the debtor. At the hearing any intervening cred­
itors, as well as the plaintiffs and the debtor, shall be heard, and the court without the 
intervention of a jury shall determine the issues and either make an order adjudg'ing the 
debtor to be subject to the proceedings under this chapter, 01' dismiss the proceedings. 

(4) The assignee under a voluntary assignment not previously filed under the pro­
visions of this chapter shall upon petition of any creditor without proof of the insolvency 
oft-he assignor be required to file the assig1l1nent and comply with the provisions of this 
chaptel'. [1937 c. 431j 1939 c. 308] 

128.07 Preferred creditors. (1) A person shall be deemed to have given a prefer­
ence if, being insolvent, he has procured or suffered a judgment to be' entered against 
llim in favor of any person, 01' made a transfer of any of his property, and the effect of 
the enforcement of such judgment or transfer will be to enable anyone of his creditors to 
obtain ,a greater percentage of his debt than any other of such creditors of the same class. 

(2) If the debtor shall have given a preference within four months before the filing of 
a petition, or an assignment, or after the filing of the petition and before the appointment 
of a receiver, or after the filing of an assignment and before the qualification of the as­
signee, and the person receiving it, 01' to be benefited thereby, or his agent acting' therein. 
shall have had reasonable cause to believe that the enforcement of such judgment 01' trans­
fer would effect a preference, it shall be voidable by the receiver or assignee. and he may 
recover the property or its value from such person. [1937 c. 431] 

128.08 Insolvent corporations; receiver; custodian. (1) The court within the 
propel' county may sequestrate the property of a debtor and appoint 11 l'eceiver therefor: 

(a) When a petition under section 128.06 shall be filed. 
(b) When an execution against a domestic corporation is retul'l1ed unsatisfied in 

whole 01' in part. 
(2) In either of such cases the court may in its discretion appoint a custodian to take 

possession and may provide for a meeting of creditors for the ejection of a receiver by 
creditors. [1937 c. 431] 

128.09 Bond. In order to qualify, the receiver 01' assignee shall give to and file 
with the clerk of the court a bond sufficient to cover all property likely to come into hi~ 
hands, conditioned in the usual manner with surety to be approved by the judge having 
supervision of the proceedings. [1937 c. 431] 

128.10 Meetings of creditors; removal or death of receiver. (1) The court may 
provide forhellrings and meetings of creditors to elect a receiver or to pass upon mat­
ters submitted to creditOl's by a majority vote in number and amount of claims. 

(2) The court may, upon notice and hearing, remove any receiver or assignee who 
is shown to be incompetent or to have become disqualified, 01' to have wasted or misap­
plied any of the trust estate; and shall remove any assignee or receiver upon the applica­
tion of a majority of the creditors who shall represent II majority in number and amount 
of claims against said estate, and order a settlement of his account and the surrender of 
all the estate to a successor, and shall appoint the person named in such petition 01' some 
suitable person as his successor, who shall qnalify in the manner provided by this chapter; 
and in place of any receiver or assignee who shall die or he removed, may appoint an­
other who shall give bond and administer said estate pursuant to the provisions of this 
chapter. [1937 c. 431] 
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128.11 Provisional remedies. In all actions authorized by this chapter appropriate 
provisional remedies may be had and final relief administered to the equal distribution of 
all assets recovered among the creditors of the debtor, and the court may make such or­
ders for the payment of costs and expenses as may be just. An action 01' proceeding 
authorized herein for the benefit of all creditors may be taken by a creditor although his 
demand is not duc at the commencement thereof. [1937 c. 431] 

128.12 Dismissal; intervention. (1) After the designation of a receiver or cus­
todian by the court, proceedings under this chapter shall not be dismissed for want of 
prosecution or by consent of parties until after notice to creditors, and the court shall, 
before entertaining an application for dismissal, require the debtor to file a list, under 
oath, of all his creditors, with their addresses, and shall cause notice to be sent to all 
such creditors of the pendency of the application and shall fix a date for such hearing 
so as to allow parties in interest an opportunity to be heard. . 

(2) When proceeding's have been commenced under this chapter and are not diligently 
prosecuted or are so delayed as to cause possible injury to other creditors, any creditor 
may intervene for the purpose of obtaining a continuance of the administration or. dis­
missal of the proceedings. [1937 c. 431J 

. 128.13 Inventory of assets. With the filing of an assignment or within ten days 
after the appointment of a receiver, the debtor shall file with the clerk of the court a cor­
rect inventory of llis assets and a list of his creditors, stating the place of residence of 
each and the amount due to each, which inventory and list shall be verified by his oath, 
but no mistake therein shall affect the rights of any creditor. [1937 c. 431] 

128.14 Notice; injunction; time of filing claims. (1) The court shall require credi­
tors to file their verified claims within three months from the date of the filing of an as­
signment or the appointment of a receiver and may enjoin proceedings by any other 
creditor against the insolvent. The receiver 01' assignee shall be required to give notice 
promptly to all creditors of the pendency of the proceeding, the injunction against other 
actions and the time within which creditOl's are required to file claims. Such notice shall 
be given by mail directed to the last known address of each creditor and shall be pub­
lished once a week for three successive weeks in a newspaper in the county or, if none, 
in an adjoining county. 

(2) Creditors not filing claims within the time limited may be precluded from par­
ticipation in any dividend which may be declared. [1937 c. 431] 

128.15 Objections to claims; appeal; secured claims. (1) At the expiration of the 
period of time limited for the filing' of claims, tIle receiver or assig'nee shall file with the 
clerk proof of pUblication of notice and a list of the creditors to whom such notice was 
made with the debts thereof respectively verified by his affidavit, and also a list of 
claims filed stating the names of creditors, residences and amounts claimed respectively. 
At any time thereafter the receiver or assignee or, upon his refusal or failure to act, 
any creditor may file written objections to any claim specifying' the grounds thereof and 
serve a copy thereof in such 111anner as the court may order upon such claimant. Deposi­
tions may thereafter be taken as in civil actions. The court on the applica tion of either 
party, shall fix by order a time when such objections shall be heard, which shall be served 
as therein prescribed upon the adverse party. Upon the final hearing' the court shall 
make such order as shall be just and may compel the payment of costs in its discretion. 
An appeal may be taken from such order within thirty days from the entry thereof, but 
not afterwards, in the manner provided for taking appeals from orders in civil actions. 

(2) Claims of secured creditors may be allowed to enable such creditors to partici­
pate in the proceeding'S but shall be allowed for such sums only as shall be proved to be 
due, over and above the value of the securities, and dividends shall be paid only upon 
the excess of the claim over the value of the security at the time of the commencement of 
the proceedings. [1937 c. 431J 

Note: A proceeding wherein the circuit 
court declared the corporation insolvent. 
appointed a receiver, and permitted all cred­
itors to become parties, was a proceeding 
nnder ch, 128. entitled "Creditors' Actions," 
so that the time for taking an appeal from 

an order entered therein, denying a cred­
itor's claim to the possession of certain 
trucks, was g'overned by the 30-day limita­
tion, Industrial Comm. v, Sanitary Baking 

. Co,. 242 W 115, 7 NW (2d) 603, 

128.16 Discovery. The court may compel thc debtor to discover any property 
alleged to belong' 01' to have belong'ed to him, the disposition thereof and the considera­
tion and all the circumstances of such disposition. Every offircr, agent 01' stockholder 
of a corporation and every person to whom it shall he alleged that ~ny trl1nsfel' of prop­
erty has been made, 01' in whose possession 01' conirol the 811me is l111rg'pcl to hI', may be 
compelled to testify in relation thereto and to the transfer or possession of surh prop­
erty; but such witness shall not be liable to criminal prosecution 01' proceeding' for any 
act regal'Clin!?: whirh he is so compelled to testify. [1937 c. 431] 
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,128.17 Order of distribution. (1) The order of distribution out of the debtor's 
estat.e shall be as follows: , 

(a) The actual and necessary costs of preserving the estate subsequent to the com-
mencement of the proceedings; , 

(b) Costs of administration including a reasonable attorney's fee for the representa­
tion of the debtor. 

(c) 'V ages due to workmen, clerks, traveling 01' city salesmen or servants, which have 
been earned within three,months before the date of the commencement of the proceedings 
not to exceed six hunch'ed dollars to each claimant. 

(d) Taxes, assessments, and debts due the United States or this state, 01' any county, 
district or municipality.' , 

(e) Other, debts entitled to priority. 
(f) Debts due to creditors generally in proportion to the amount of their claims as 

allowed. 
(g) After payment of the foregoing the surplus, if any, shall be retlllned to the 

debtor. " , . 
(2) Debts to become due as well as debts due may be proved, but a lessor's, claim shall 

be limited to past due rent, and to any actual damag'e caused him by a rej~ction of the 
lease on the part of the debtor or by its termination by force of its provisions. The 
lessor shall be entitled to payinent in full, at the rate specified in the lease, for the period 
of 'any acttml occupancy by the receiver or assignee. , , ' ' 

. (3) The receivei' or assignee may pay'oi' the court may order a dividend to be paic1 
at any time, making such provision as shall be necessary for the protection of claillis in 
dispute. 

(4) The receiver or assignee shall as soon as practicable, report to the court the amount 
due the employes of the debtor and the court shall order him to payout promptly, if 
practicable, such wage claims as have priority under this chapter. [1937 c. 431; 1939 c. 
308] 

Note: A city is entitled to priority over 
general creditors for its claim which repre­
sents Intere;st and penalties accruing as a re­
sult of' delinquency in 'the payment of taxes, 
the interest and penalties being part of the 
t1j.x. Munkwitz Realty, & Inv. Co. v. Diedrich 
Schaefer Co., 2'31 W 504, 286 NW 30. 

"'''here taxes assessed on certain land 
were returned to the county ,treasurer as de­
llnquimt, and the owner subsequently deeded 
the land to, a' mortgagee, and subsequent to 
that made an assignment for the benefit of 

creditors, which properly did not' include 
such land, the county, holding the tax certifi­
cates, was not entitled to priority in the dis­
tribution of the' assets of the assignor, as 
provided for by (1) (d), since such real eR­
tate taxes were neither "debts" of the as­
signor nor liens on real estate which came 
to the assignee and were not "due" and owe 
ing to the county in the statutory sense 
Calumet County v. Baumann, 243 W' 317, 10 
NW (2d) 190. 

128,18 Liens,' (1) Claims which for want of record or for other l'easons would'not 
have been valid liens as against creditors of the debtor armed with process, pursuant to 
,vhich such property has been attached or levied upon, shall not be liens against. the estate. 

(2) 'Whenever a creditor is prevented Iroin enforcing his rights as against a lien 
created or attempted to be created by his debtor the receiver 01' assignee shall be subro­
gated to and may enforce such rights of such creditors for the benefit of the estate, 
" ,(3) A lien created by, or obtained in or pursuant to any action which 'was begun 

against, a person within foul' months before the commencement of proceedings for the 
, appointment of a receiver herein, 01' the filing of an assignment hereunder, shall be dis­

solved by the appoint.ment of a receiver or the qualification of the assignee, and the re­
ceiver or assignee shall be subr'Ogated to the rights of the holder of such lien for the beJ;lefit 
of all creditors, if: ' 

(a) It appears that said lien was obtained and p81'lllitted while the debtor was in­
solvent, and that its existence or 8nfOl;cement will work a preference, 01' 

(c) That such lien was sought and pel'lllitted in fraud of the provisions of this chapter, 
(4) Liens given 01' accepted in good faith and for a present consideration which have 

been properly recorded 01' filed shall, to the extent of such present consideration only, not 
be affected by the provisions of this chapter. , , , 

(5) That all conveyances, transfers, assignments or incumbrances of his property, 01' 

any part thereof, made or given by a debtor within four months prior to the filing of a 
petition or assignment hereunder with the intent anel purpose on his part to hindel:, delay 
o~' defraud his creditors, or any of them, shall he null and voiel as agai11st the creditors of 
such debtor except as to purchasers in good faith and for a present fail' copsideration; 
anel all property of the debtor conveyed, transferred, assigned 01' incumbered as afore­
said shall, if the same be not exempt from execution, be and remain a part of the assets 
and estate of the debtor and shall pass to his receiver or assignee, whose duty it shall be 
to recover andl'etaill the same for the lJenefit of the creditors; and all conveyances, tr'ans­
fers or incumbrances of ,his property made by a debtor at any time within foul' months 



1925 CREDITORS' ACTIONS 128.21 

prior to the filing of a petition or assignment hereunder, and while insolvent, which are 
null and void as against creditors by the laws of this state, shall pass to the receiver or 
assignee and be by him recovered for the benefit of. the creditors. 

(6) That all levies, judgments, attachments or other liens obtained through legal pro­
ceedings against a person who is insolvent at any time within four months prior to the 
filing of a petition or assignment hereunder, shall be deemed null and void in case a re­
ceiver is appointed or an assignee qualifies hereunder, and the property affected by the 
levy, judgment, attachment or other lien shall be deemed wholly discharged and released 
from the same, and shall pass to the receiver or assignee as a part. of the estate of the 
debtor unless the eourt shall on due notice, order that the right under such levy, judg­
ment, attachment or other lien shall be preserved for the benefit of the estate; and there­
upon the same may pass to and shall be preserved by the receiver 01' assignee for the bene­
fit of the estate. [1937 c. 431/ 1939 c. 308] 

128.19 Title to property. (1) The receiver or assignee upon his qualification shall 
be vested by operation of law with the title of the debtor as of the date of the filing of 
the petition or assignment hereunder, except so far as it is property which is exempt, in­
cluding 

(a) Property transferred by him in fraud of his creditors. 
(b) Property which prior to the filing of the petition or assignment l,1e could by any 

means have transferred or which might have been levied upon and sold under judicial 
process ag'ainst him. 

(c) R.ights of action arising upon contracts or from the unlawful taking or detention 
of or injury to his property. 

(2) The receiver or assignee may avoid any transfer by the debtor of his property 
which any creditor might have avoided and may recover the property so transferred or 
its value from the person to whom it was transferred unless he was a bona fide holder 
for value prior to the filing of the petition 01' assignment hereunder. [1937 c. 431] 

128.20 Settlement of receiver's or assignee's accounts. (1) Every receiver or as­
signee shall within six months after the time limited for filing claims or within such fur­
ther time as the court shall allow, file with the clerk of the COUl't, a full and itemized 
statement verified by his oath of the property by him received, the manner of his dealing 
therewith, the amount of money realized by him, the condition of the property and funds 
in his possession, the names and residences of the debtor's creditors, the dividends' paid 
them,llis receipts and disbursements with llis claim for compensation and administration 
expenses. If any receiver or assignee shall neglect to apply promptly for a settlement 
of his account, the court may, upon application of any creditor, compel the making and 
filing of such account or settlement thereof and in. such case the receiver or assignee may 
be deniecl compensation. 

(2) Upon filing such report the receiver or assignee may apply t.o the court upon not 
less than ten days' notice thereof by mail to the respective creditors named therein, for a 
final settlement of such account, and the court shallfix a time and place for the hearing 
of object.ions or taking of evidence and by order settle and adjust such accounts and the 
compensatiop and expenses of such receiver or assignee whether objection be made or not 
and such order shall be conclusive upon all parties including the sureties of the receiver 
01' assignee, but the receiver or assignee 01' any creditor may appeal from such order within 
thirty days from the entry thereof in the manner prescribed for appeals in civil actions 
except that the receiver or assignee may file his notice and undertaking with the clerk 
without other service thereof. The receiver or assignee shall be discharged of his trust and 
his bond canceled upon compliance with the final order of the court. [1937 c. 431j 1939 
c.308] 

128.21 Voluntary proceedings by wage-~arners for amortization of debts. (1) 
Any person whose principal source of income consists of wages or salary aggregating not 
over twenty-foul' hundred dollars a year, may file a verified petition with the circuit court 
ill the county of his residence stating that he is unable to meet llis current debts as they 
mature, but is able to make regular future payments on account sufficient to amortize said 
debts over a period of not more than two years, and that he desires the aid of the court 
to effectuate the amortization. The petition shall also set forth the names and adc1Tesses 
of any creditors who have levied any executions, attachments or garnishments, and of any 
gal'llishees, and the court shall forthwith. hy ordel', 1'<'fl11irp that proceedings for tllP en­
forcement of such executions, attachments or garnishments he stayed during the pell(lency 
of proceeding's under this section. The petition Hhall be accompllnied hy H filing fee of 
ten dollars. 

(2) After the filing of a petition under this section and until the dismissal of the 
proceedings, no execution, attachment 01' garnishment may be levied 01' enforced by any 
creditor seeking the collection of any. claim which arose prior to the proceedings, lUlless 
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such claim is not included by the debtor in the claims to be amortized pUl'snant to sub­
section (3). With respect to the claims to be amortized the time between the filing of 
the petition and the dismissal of the proceedings shall not be counted as a part of the 
period of any statute of limitation. 

(3) On the filing of the petition the court shall appoint a disinterested trustee. The 
trustee shall forthwith meet with the debtor; make up a list of his creditors, with their 
addresses and the amounts owing to each, which the debtor shall sign and verify; and 
send notices to each of the amount claimed to be due him, and of a meeting to be held 
in the trustee's office not less than five nor more than ten days thereafter, for the pur­
pose of considering an amortization plan and of determining the claims to be covered by 
the plan. Upon conclusion of the meeting the trustee shall either (a) report to the 
court that no equitable plan of amortization is feasible or needed in which case the court 
may forthwith dismiss the proceedings, 01' (b) recommend to the court a plan of amorti7.­
ation calculated by weekly 0,1' monthly payments, to discharge in full the claims of the 
creditors listed in the plan within a period of not exceeding two years, '1'he trustee shall 
attach to said plan the written consents and objections, if any, of the creditors present 
or represented at the meeting, and an analysis, with his recommendations regarding the 
disposition, of any claim whose amount is in dispute or appears to be uneertain. 'fhp 
court shall fort/hwith enter an order approving the plan and determining, for the pur­
poses of the plan, the amounts of the claims, unless in any such written objection a 
creditor shall ask for a hearing respecting the plan 01' the amount of his claim, 01' the 
person to 1)e trustee, in which case the COUl't shall set a date for a hearing as soon as 
may be, on notice of the debtor, the trustee and creditors. At such hearing the court 
shall enter an order either approving the plan, if satisfied that it is feasible and equitable, 
and determining, for the purposes of the plan, the amounts of the claims, or dismissing 
the proceedings, or making and approving such modification of the plan as the court 
deems just; and the COUl't may appoint a different trustee if the one appointed is objected 
to. 

(4) If the plan or a modification thereof is approved the debtor shall make the periodic 
payments therein provided for to the trustee, and may make additional payments from 
time to time to the trustee, and the trustee shall distribute the payments pro rata among 
the creditors listed in the plan, less (a) a deduction for his compensa tion to be fixed 
by the court at the time of approving the plan in an amount not exceeding seven pel' 
centum of each distribution, if the payments aTe made through an assig'lllncnt to the 
trustee of a portion of the debtor's wag'es or salary, and not exceeding ten pel' centum if 
no su'ch assignment is made, and (b) a further deduction equal to the amount of the 
postage necessary for the mailing of payments and of the notices of the meeting provide a 
for in subsection (3) hereof, and of any correspondence with creditors. If any payment 
is so small as to make its immediate distribution impractical or needlessly expensive, 
the trustee shall deposit it in a special trustee account, and may make additional deposits 
until the amount is large enough for distribution, but no payments shall remain undis­
tributed for longer than ninety days. 

(5) If the debtor defaults in any payment provided for under the plan for a period 
of more than thirty days the trustee shall, and before the end of any such period may, 
report the matter to the court with his recommenc1a tions, and the court shall thereupon 
either dismiss the proceedings 01', if satisfied from the trustee's report that the debtor 
is in good faith and should be able to make good the default, extend the period of grace 
for not to exceed thirty days, at the end of which period the trustee shall again report 
to the court and if all defaults have not then been cured the COUl't shall fortlnvith dismiss 
the proceedings. If the debtol' makes preferential payments to creditors during the 
pendency of the proceedings, or appears for any l'eason to be abusing the privileges of 
this section, the trustee shall promptly report the matter to the court and the court may 
dismiss the proceedings. If the claims of all creditors as listed in the plan a1'e satisfied 
in full, the trustee sl1al1, upon completion of the final distribution, report to the court and 
the court shall thereupon dismiss the proceedings. 

(6) \Vhenever the proceedings are dismissed under any of the provisions of sub­
sections (3) or (5), the trustee shall report to the court an itemized and verified list of 
his out-of-pocket expenses, and of his receipts and expenditures, if any, and the court 
shall thereupon direct the clerk to pay to the trustee the ten dollars filing fee, unless 
the court on its own motion or on the complaint of any cl'editol' or the debtor finds that 
the trustee did not satisfactorily discharge his duties, in which case the court may direct 
the retul'll to the debtor of all or any part of the fee and lllay require the trustee to return 
to the debtor all or any part of the commissions, if any, received by the trustee under sub­
section (4). 

(7) Neither the determination of the amount of any claim £01' the purposes of the 
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plan, nor the acceptance of payments thereunder, shall affect the right of any creditor to 
litigate his claim and obtain judgment thereon, 01' the right of the deiJtor to dispute it, 
and the amount of any judgment shall be substituted by the trustee for the amount fixed ill 
the plan. 

(8) Any secured creditor who wishes to realize on his security shall give the trustee 
at least five days' notice in writing of the time, place and lllanner of the proposed realiz­
ation, and shall notify the trustee of the amount realized, by which amount his claim 
as listed under the plan shall be reduced. 

(9) Within four years after the dismissal of a proceeding instituted by a debtor 
under this section the debtor may not again file a petition under this section. 

(10) The supreme court may from time to time prolllulgate rules and fonns, not 
inconsistent with this section, to carry out the intent of this section and to promote its 
effectiveness, and lllay cause forms of petitions to be printed and distributed to the clerks 
of the circuit courts who shall, upon request, and without chm'ge, assist debtors in the 
preparation of their petitions. 

(11) The court in its discretion upon application, may amend 01' modify the plan of 
amortization and may make such other orders relating to the proceedings or the plan of 
all1Ol,tization as are required. [1937 c. 431j 1939 c. 308] 

128.22 Severability. If any provision of this chapter or the application thereof to 
any person or circumstances is held invalid, such invalidity shall not affect other provisions 
or applications of the chapter which can be given effect without the invalid provision or 
application and to this end the provisions of this chapter are declared to be severahle. 
[1937 c. 431] 

128.25 Uniform act governing secured creditor's dividends in liquidation proceed· 
ings. (1) DEFINITIONS. As used in this section, unless the context 01' subject matter 
l'equires otherwise: . 

(a) "Liquidation proceeding" includes all assignments for the benefit of creditors, 
whether voluntary or by operation of law; administration of insolvent decedents' estates; 
liquidations of insolvent banks; equity receiverships where the subject under receivership 
is insolvent; and any other proceedings for distribution of assets of any insolvent debtor,' 
whether a person, decedent's estate, partnership, corporation or business association. 

(b) "Liquidator" means any person administering assets in any liquidation proceeding 
as defined in this section. 

(c) "Insolvent debtor" means any insolvent l)e1'son, decedent's estate, partnership, 
(,ol'poration or business association involved in a liquidation proceeding as defined in 
t his section. 

(d) "Secured creditor" means a creditor who has either legal or equitable security 
for his debt upon any property of the insolvent debtor of a nature to be liquidated and 
diBtributed in a liquidation proceeding, or a creditor to whom is owed a debt for which 
such security is possessed by some indorser, surety, or other person secondarily liable. 

(e) "Creditor's sale" includes any sale effected by the secured creditor by ,iudicial 
process or otherwise under the terms of his contract or the applicable law for the purpose 
of realizing upon his security. 

(2) SECURED CREDITOR'S CLAIM liUST DISCLOSE SECURITY. In a liquidation proceeding 
every secured creditor's claim against the general assets shall disclose tlw nature of the 
security. vVhen a decedent's estate already in the course of administration is judicially 
declared insolvent 01' when in an equity receivership it is determined that the sub,iect 
under receivership is insolvent, secured creditors having claims on file whieh do not 
comply with this suhsection shall make disclosure within a time to be fixed by the court. 

(3) EFl!'MCT OF CONCEALliEN'I'. Any secured creditor who with intent to evac1e the 
provisions of this section fails to disclose the existence of the security shall not be 
entitled to receive or retain dividends out of the general assets, unless he thereafter 
releases or surrenders to the liquidator the security which he has failed to disclose, 01' 

unless he procures such release or surrender if the security is in the possession of an 
indorser, surety, or other person secondarily liable for the insolvent debtor. 

(4) VALUE OF SECURITY CREDITED UPON CLABfS. Dividends paid to secured creditol'S 
shall be computed only upon the balance due after the value of all security not exempt 
from the claims of unsecured creditors and not released or surrendered to the liquidator, 
is determined and credited upon the claim secured by it. 

(5) DETERlIIINATION OF VALUE BY SECUHED CREDITOR. (a) By collection. \Vhen the 
asset constituting the security is an obligation for the payment of money, the secured 
creditor may determine its value 1)y collection or by exhausting' his remedies thereon and 
then snrrendering the obligation to the liquidator. 

(b) By c1'edito'l"s sale. \Vhen the asset constituting the security is something other 
than an obligation for the payment of money, the secured creditor may determine its 
value by creditor's sale. 
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(6) AurERNA'l'IVE DETER)I!XATIOXS OF VALUE. ,17hc1'e valuation under the provisions 
of subsection (5) is impracticable 01' would cause undue delay, the court, upon pctition 
by either the seemed ereditol' or the liquilln tor, may order t.he value of the seemit~· 
determined by any of the following methods: 

(a) By compromise, if the secured creditor and the liquidator agree upon H value. 
The liquidator may redeem such assets by payment of the agreed value, if authorized 
by the comt. . 

(b) By litigation, through proceedings in the liquidation proceeding. 1'he liquidator 
may redeem such assets by paying the value so determined, if authorized by the court. 

(c) By liquidator's sale of the assets which, when completed and approved by the 
court, shall pass to the purchaser good title, free Ilnd clear of all liens of the secmed 
creditor, such liens to be transferred to the proceeds of the sale. The order of sale may 
be either eonditional, requiring the sale to be made by the liquidator only if the secured 
creditor does not complete a determination by collection or creditor's sale as set forth 
in subsection (5) within a time fixed by the court; or absolute, requiring the sale to be 
made by the liquidator within a time fixed by the comt. This paragraph shall not apply 
to security U1)on real estate of insolvent decedents' estates administered by the probate 
court. 

(7) EXEMPT SECURITY NOT CREDITED. When any creditor has legal or equitable 
security upon assets which are exempt from process for the satisfaction of unsecured 
debt and are duly claimed as exempt by the insolvent debtor, the value of such security 
shall not be credited upon the claim. Amounts realized by the creditor from such security 
after liquidation proceedings are begun shall be disregarded in computing dividends, 
unless the dividend so computed exceeds the sum actually owing upon the claim, in which 
event only the amount owing shall be paid. 

(8) SEVERABILI'ry. If any provision of this section or the application thereof to any 
person or circumstances is, held invalid, the invalidity shall not affect other provisions 
or applications of the section which can be given effect without the invlllid provision 
or application, and to this end the provisions of this section are declared to be severable. 

(9) UNIFORMITY OF INTETIPRETATION. This . section shall be so construed as to make 
uniform the law of those states which enact it. 

(10) SnORT TI'l'LE. This section may be cited as Uniform Act Governing Secured 
Creditors' Dividends in Liquidation Proceedings. [1941 c. 282] 

Note, This section takes effect Jan. 1. transactions already existing upon that 
1942 "but shall not apply to co~tracts and date." See 1941 c. 282 s. 2. 


