
301.01 PRACTICE BEFORE TRIAL 3024 

CHAPTER 301. 

COMMENCEMENT OF AC'1'IONS, PLEADINGS AND PROCEEDINGS. 

301. 01 
301. 02 

Action, how commenced. 
Justice court process; summons in 

blank, filing. 
Summons first process. 

301. 26 

301. 27 

301.28 

If justice material witness or of ldn 
to party. 

Original and garnishee actions stay 
together. 

Proceedings if title to land is in 
question. 

301.03 
301.05 
301. 06 
301. 07 

301. 08 

301. 09 
301.10 
301.11 
301.12 
301.13 
301.14 
301.15 

Summons returnable in 3 days. 
Action by or against town. 
Fictitious and partnership names 

defendants. 
of 801.30 

301.31 
301.32 
301.33 

Summons, how served on individ-
uals. 

Cause to be removed to circuit court. 
Jurisdiction of circuit court. 
Justice's office to 'be open, ",vhen. 
prg;~t~lU~'~~~~nable on Saturday, 

.Toin issue before adjournment. 
Rules of pleading and procedure. 
Offer of judgmen t; trial against 00-

301.17 
301.19 
301. 20 
301.21 
301.22 
301. 23 

301.24 
301. 245 
301.25 

Service on corporations. 
Warrant, when to issue. 
Contents of warrant. 
,'\Tarrant, how served. 
Detention of defendant. 
Return of service. 
Penalty for neglect to serve or for 

false return. 
Sunllnons .. 
Civil warrant. 
Appearance of parties. 
Minor to sue by next friend. 
Guardian for minor defendan t. 
Consent of next friend and of guard-

ian. 
Removal for prejudice of justice. 
Removal to small claims court. 
Effect of trial after change of venue. 

301. 34 
301.35 
301.36 

301. 37 

301.38 

301.39 

301. 40 
301. 41 

301. 42 

301.44 

defendants. 
Proceedings if offer of judgment re­

fused. 
Adjournment, defendant not appear­

ing. 
First adjournment when parties ap­

pear. 
Second adjournment. 
Adjournment, return for what time; 

effect of, legal holiday. 
Adjournment if defendant under ar­

rest. 
Action on undertaking. 

301.01 Action, how commenced. Actions may be instituted before a justice either 
by the voluntary appearance of the parties or by service of summons or warrant. [E. S. 
1849 c. 88 s. 14; E. S.1858 c. 120 s. 14; E. S. 18788.3593; Stats. 1898 s. 3593)' Stats. 1925 
8.301.01; 1935 c. 273; 1945 c. 441] 

Note: Voluntary appearance. See notes 
to 262.17. 

It is the fact of service of the summons, 
not the proof of such service, that gives ju­
risdiction. Even after attack by certiorari 
the return may be amended to show the fact. 
De Laval S. Co. v. Hofberger, 161 W 344, 154 
NW 387. 

Jurisdiction over defendants who were 
served with process or who appeared is not 
lost by rendering a default judgment against 
one who was not served and who did not 
appear. French v. Ferguson, 77 W 121, 45 
NW 817. 

301.02 Justice court process; summons in blank, filing. (1) All process issued by 
a justice or by an attorney shall run in the name of the "State of ~Wisconsin," be dated 
on the day it is issued, be signed by the justice or by the attorney, and shall be directed 
to the sheriff or any constable of the county. The process shall contain the names of the 
plaintiff and defendant, the name of the justice and the county where he resides, the place 
where returnable and the return date and hour. 

(2) Justices may sign any summons in blank and deliver it to any licensed attorney, to 
be issued by the attorney, and upon the filing of such summons with the justice who signed 
it, the justice shall forthwith docket the case and his docket entries shall have the same effect 
as if made at the time of issuing the summons. No summons so issued shall be valid unless 
the attorney indorses thereon his name or the name of his firm in substantially the following 
form: Issued by A. B., plaintiff's attorney. 

(3) A summons signeel in blank by the justice and issued by the attorney, or issued 
and signed by an attorney, shall be filed with the justice before whom returnable at least 
24 hours before the return time specified therein. In case the summons is issued and signed 
by 1m attorney subsection (2) shall apply to filing, docketing and effect of such summons. 
[E. S. 1849 c. 88 8.15; E. S. 1858 c.120 s.15, 235; R. S. 1878 s. 3594; 1887 c. 196, 372; 
Ann. Stats. 1889 s. 3569, 3594)' Stats. 1898 s. 3594; 1903 c. 20 s. 1; Supl. 1906 s. 3594)' 
1907 c. 116)' Stats. 1925 s. 301.02; 1935 c. 273)' 1945 c. 441] 

C01l1ment of A(lyisory CODIDlittee, 1945: 
(1) is amended by reqUiring every process 
to contain the name of the justice and the 
place to which it is returnable and by omit­
ting the requirement that the town, village 
or city where the justice resides be given. 

(3) is amended by reducing from 72 to 24 
the hours (before return time) within which 
a summons issued by an attorney must be 
filed. That is sufficient notice to the justice, 
and he is the only one who needs notification 

of the action. The provision that failure to 
file automatically dismisses the action with­
out costs is struck out because it seems 
overly harsh' and because the parties may 
wish to try the action and because the failure 
to file the process is the officer's fault. (Bill 
193-S) 

Note: This statute is mandatory and all 
of its provisions ~must be complied with to 
give jurisdiction. John~Qn y, Turnell, 113 
W 468, 89 NW 515. 
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301.03 Summons first process. Except in actions begun by warrant, the first procesi:l 
in actions shall be a summons in the form provided by section 301.17, returnable not 
less than 6 nor more than 15 days from its date. [B. 8. ,1849 c. 88 s. 16 J B.8. 1858 c. 
120 s. 16'J B. 8. 187&8.3595 J Stats. 1898s. 3595 J 8tais. 1925 8. 301.03; 1945 c. 441] 

No1e: In computing time the day of the 
service should be excluded and that of the re­
turn included. Young v. Krueger, 92 W 361, 
66 NW 355. 

[30L04 l'cljcaled by 1945 c. 441] 

Sl1nHl1'(lllS returnable to a vfIIage, in a 
loWn named is good. Barnum v. Fitzpatrick, 
11 ,v 81. , " ' • ': ' ' , " 

It is necessary tnat the hour and place be 
d<;lsignate,d. Roberts v. Warren, 3 ,V 736. 

301.05 Summons returnable in three days. A justice ,shall issue a summons re­
turnable in 3 days where he is satisfied from the affidavit of the plaintiff or other competent 
person that the plaintiff has a cause of action upon contract against the dcfendant and 
that he is a nonrcsident of the county or is about to remove from the county with .intent 
not to return thereto, to reside, or is about to remove, conveyor dispose of his property 
fraudulently so that the l)laintiff will he in danger of losing his demand nnless the sum­
mons be granted. No attorney shall issue a SHmmons nnder this scction. [B. 8. 1849 c. 
88 s. 19; B. S. 1858 c. 120 s. 22 J B. S. 1878 s. 3597; Stats. 1898 s. 3597 J Stats.1925 s. 
30L05; 1935 c. 273; 1945 c. 441] 

COllllllellt of A.h'isory COllllllitiee, 1045: The last sentence is amended to state the intent 
clearly. (Bill 193-S) 

301.06 Action by or against town. A !laction b,V 01' agaillstan,V t.own or town 
officer in his official capacity shall IlP cOll1meneerl in ::lOme other town in the county except 
that an action may be commenced by a town for violation of a town orr1inRllcebefore a 
justice in such town. [B. S. 1849 c. 88 s. Hit/.; B. 8. 1858 c. 120 s. 19,. 1871 c. 146; B. 8. 
1878 s. 3598)' Stats 1898 s. 3598,. 8tats. 19,86 s. 301.06'; 1.939 c. 529; 1945 c. 441) 461] 

Note: In an action commenced before a but that was waived by appearance. Hohl 
justice not elected in a town adjoining, that v. vVestford, 33 W 323. 
justice has no jurisdiction of the defendant, , 

30~.07 Fictitious and partnership names of 'defendants. When the name of any 
defendant is not known to the plaintiff, an action may be commellced against b,im'by a 
fictitious 11ame; but the, j]lstice may amend the proce"ding's accor~ling, to the truth of :the 
matter and shall thereafter proceed as if the defendant had been sued by his right name. 
In an action against a partnership, when the 11al~,es, of the p'artners are, riot ,kno:wn tb' the 
plaintiff or the person who makes affidavit on his behalf, the action may be commenced in 
the partnership name and all proceedings ,therein shall be in that naine until the names of 
the ,partners are known, when they may be substituted fo'r the partnership 'name. [B., 8. 
1849 a. 88s.18; B. S.1858 c.120 s. 21JB. S. 1878 s. 359.9;1883 c. 249's~2; Ann. 8tats. 
1889 s. 3599,. 1893 c. 134J Stats. 1898 s. 3599; 8tats. ,1925 s. 301.07 j 1.94!] c. 441] , " 

Notei '1'0 authorize the use of fictitious defendant's true name. Me'cldem v. Blake. 
names the plaintiff or all the plaintiffs, if 19 W 397. 
there is more than one, must be ignorant of 

301.08 Summons, how served on individuals. A summons, except1dlen issued 
against a corporation, shall be served by delivering a copy thereof to the defendant, if lIe 
be found, and if not found, by leaving a copy 'thereof at his ustial place of abode in the 
presence of some one of the· family of shit able age and discretion, who shall be informed of 
its contents, at least six days before the time of the appearance the,rein mentioned; a 
summons returnable in three days must be sei-vea personally, and not less than two days 
before the time of the appearance therein mentioned. [B. 8; 1849 c; 888. 24)' B., $. 1858 
c. 120 s. 27 j B. S. 1878 s. 3600; Stats. 1898 s. 3600; Stats. 1925 s. 301.08 J 1927 c. 82 j 
1945 c. 441] , 

Revisers' Note, 1,878: "Same as section 27, 
chapter 120, R. S. 1858, with the words 'ex­
cept when ,issued against 'a' corporation' in-, 
Herted. This should be so as, the next, sec­
tion provides how it shall be served when a 
cor,poration is defendant." 

Note: See note to section 304.24, citing 
De Laval S. Co. v. Hofberger, 161 W 344, 15-1 
NW 387. 

A return certifying that at a designated 
time and place the within summons was 

served on the defendants J. K. and H. K., 'by 
reading the same to J. K., and delivering to 
and leaving with him a' true copy 'thereof 
,for each of them, at, their usual place of 
abode, and that H. K. could not' be found. 
shows a good service on J. K. and' probably 
on H. K. Young v. Krueger, D2W, 361, 66 
NW 355. ," , 

A 'general appearance waives' defective 
service. Ruthe v. Green Bay & M. n. Co., 3,7 
W 344. ' 

301.09 Service on corporations. Unless otherwise provided by law, actions against 
corporations shall be commenced by summons, which shall be served within the county by 
leaving a copy thereof with any officer, agent or person upon whom a circuit cour,t, sum­
mons against such c0l1)Oration may be served, at least 6 days before the return day thereof; 
and such service shall have the same effect as, personal service upon a natural person. 
[B. S. 1849 c. 88 s. 162, 165J B. S. 1858 c. 120 s. 18, 20j 1870 c. 34; 1871 c. 71; 1872 c. 
119 s. 42; B. 8.1878 s. 3601)' Stats.1898 s. 3601; Stats. 1925 s. 301.09; 1945 0,441] 
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COllllllent of AflyiNo]'y COlllluittee, 194;): 
Only licensed' attorneys may practice in jus­
tice court; State ex reI. Junior Bar Ass'n v. 
Rice, 236 W 38. Therefore the practice in 
justice court and courts of record should be 
the same so' far as that is practicablE). It is 
practical to have the requirement for service 
of summons on a corporation identical in all 
courts. OCcoutse th'e justice co'urt summons 
must be served within the county, whereas 
the circuit court s.ummons g'oes throughout 
the state. The'exception as to railroad and 
express companies is struck out. It is un­
necessary and ambiguous. 262.09 is complete 
and modern. The present circuit court rule 
took effect July 1, 1942. ",Vithin the county" 
is inserted after "shall be served." '(Bill 
193-S) 
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ReYisel's' Note, 1878, uIn place of sections 
18 and 20, chapter 120, R. S. 1858, as amended 
by chapter 34, Laws 1870, and chapter 71, 
Laws 1871, andp'.1rt of section 42, chapter 
119, ,Laws 1872; provides that the summons 
may be served upon the same officers or 
persons that a summons in a circuit court 
may be served, except that when the action 
is against a railroad ,)1' express ,corpora­
tion, it may' be served as provided 'in section 
18, chapter 120, R. S. 1858." 

Note. Summons against railroad com­
pany may be served on ,tHy station or depot 
agent of' the company as well in a suit for 
services as any other. Ruthe 'v. Green Bay 
& M. R.Oo., 37 W 344. 

301.10 Warrant, when to issue. The plaintiff is entitled to a warrant to arrest the 
body of the defendant upon filing with the justice an affidavit, made by him 01' in his behalf, 
showing to the satisfaction of the justice either: 

'(1) That the plaintiff has a demand against the defendant fOl' money collected by him 
as a public officer; 

(2) That the plaintiff has a demand against the defendant for damages arising from 
the misconduct or neglect of the defendant in any professional employment or public 
~~; , 

(3) That the defendant has committed a trespass 01' other wrong" specifying the nature 
thereof, to the damage of the plaintiff; or 

(4) That the defendant has incurred a penalty or forfeiture by the violation of some 
law; specifying the same, for which the plaintiff has a right to prosecute. The affidavit 
shall, state the facts within the knowledge of the, affiant, constituting the grounds for a 
warrant. TR. S. 1849 c. 88 s. 20-22; R. 8.1858 c. 120 s. 23-25; R. S.1878 s. 3602; Stats. 
1898 s. 3602; Stats. 1925 s. 301.10; 1945 c. 441] 

Note: A warrant, regular upon its face, is committed in an attempt to execute it. lI1:ud­
a proiecti,on to one not, a party to the ac- rock y. 1(i 111 ps, 65 ,V 622, 28 NW 66. , 
tion w'ho had no knowledge concerning it Warrant is proPer process in action to re­
outside the waN'ant. l\fudrock v; Killips, 65 cover, penalty 'for keeping unlicensed dog, 
W,622, 28 NW 66. I and error in issuing criminal instead of civil 

I If the 'affidavit' required ,to be Made' be- warrant will not deprive justice of jurisdic­
fo1'e"the wap'ant iss.ues is radically,defecti've tion. Carter v. ;Dow, 16 W 298. 
the justice has, no authority to issue it, and Statute makes no distinction between 
it 'is void' 'as to 'the party at ivhose 'requeSt voluntary or involuntary trespass or tres­
it, is .issued, and, is no ground of defense to pass committed personally or' by animals; 
l1illl I:> ~n ,action ~or ass,a.ult a~db'.1ttery, H;arrison v. Brown, 5 W,27. 

, 3Q1.11 Contents of warrant. The 'warrant shall command the sheriff or constable 
to take the body of the defendant and bring- him fOl'thwith before the justice to answer the 
plaintiff, 'and shall 1'equiTe the officer to notify the plaintiff, immediately of the arrest. 
[R. S. 1849 c. 88 s. 25)' R. S,. 1858 c. 120 s. 28; R. S. 1878 s. 3603; Stats. 1898 s. 3603; 
Stats. 1925 s. 301.11; 1945 c. 441] 

COIlUllent of Alh'isory Committee, 1D45. should be given at once if it is to be of any 
The defendant can be kept in custody only use. (Bill 193-S) , 
12 hours and the notice to, the plaintiff, , 

301.12 Warrant" how served. ,The warrant shall be served JJy arresting- the de­
fendant and taki~g him before 'the justice who issued it; but if, on the retul'll thereof, he 
is absent or unable ,to try the action the officer shall, forthwith, take (he defendant to the 
nearest justice of the, county" who shall proceed as if the ~valTant hail been issued by him. 
[R. S. 1849 c. 88 s. 26 J R. S. 1858 c. ,120 ,s . . 29; R. S.1878 s. 3604; Stats.1898 s. 3604; 
Stats. 1925 s. 301.12; 1945c. 441] 

COllllllent of Adyisory Committee, 1D45: 
It often happens that there is no other 
justice in the same town-the nearest jus-

tice of the county is substituted for nearest 
in the town. (Bill 193-S) 

301.13 ' Detention of defendant.Whe~ a defendant' is brought before a justice on 
a warl'alit he shall, be detained by the officer for 12 hours, mid no longer, unless within iha t 
time he has been released by the clirection of the justice, or the trial of the action has 
been cOnlmimced or has been delayed at.the instance of the defendant. [R. S. ,1849 c. 
88 s. 27/ R. S. 1858 c. 120 s. 30; R. S. 1878 s. 3605/ Stats. 1898 s. 3605; Stats. 1925 s. 
301.13; 1945 c. 441] 

Note: This section has no application to visors of Manitowoc County v. Sullivan, 51 
a' conviction for assault and battery. Super- W 115, 8 NW 12. 

301.14 Return of service. Every officer se1'ving- any process authoHzecl by Title 
XXVIII shall retul'll thereon in writing the time and luanner of service and sign his name 
and add his official title. [R. S. 1849 c. 88 s. 28J R. S. 1858 c. 120 s. 31; R. S. 1878 s. 
3606; Stats. 1898 s. 3606; 1925 c. 86)' Stais. 1925 s. 301.14; 1945 c. 441] 

Note. Officer may be permitted to amend cording to the facts. Bacon v. 'Bassett, 19' 
his return before or after judgment ac- W 45; Wheeler v. Smith, 18 ,V 651. 
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In absence of return or appearance of the of justice in rendering, and of all others in 
parties justice has no authority to proceed enforcing it, are wrongful. Selby v. Platts, 
and judgment so rendered is void, and acts 3 Pin. 170. 

301.15 Penalty for neglect to serve 01' for false return. If any office~', without 
showing good canse thercfor, fails to execnte any process delivered to him and make due, 
return thereof, or makes a false rettu'n, he shall, for every such offense, pay to the patty' 
injured $10 and all damages the party sustained by reason thereof. [R. S. 1849, c. 88 s. 29 j 
R. S. 1858 c. 120 s. 32)' R. $. 1878 s. 3607 j Stats. 1898 8. 3607 j Stats. 1925 8. 301.15 j 1945 
G. 441J . 

[301.16 1'epealecl by 1927 c. 501 8. 1] 

301.17 Summons.' A summons may be in substantially the following.; form: .' 
"Stale of Wisconsin, { In: J ~lsticc Court 
• . .• County. 'I Bef()re . . .. . ... , Justice of the Peace 

ThB State of Wisconsin, to the sheriff or any constuhleof said county: 
You are hereby commanded to summon A. B., if fmlntl within this county, to appeal' 

before ......... a justice of the peaee"in said ('oilllty, at his offire at .... (location of 
office) on the .... day of .... ,19 .. , at .... o'clo(·kin thl' .... noon, to answer to C. D., 
plaintiff, to his damage $2UO 01' under. 

Dated .... , 19 ... 
. ....... , Justice Of the Peace. 

(01' Attorney at Law, with office 
at .... ) 

[R. 8.1849 c. 88 s. 31j R. S. 1858 c. 120 8. 35 j R. S. 18788.3609 jStats. 1898 s. 3609; 1.925 
c. 86 j Stats. 1925 s. 301.17 j 1927 c. 501 s. 2 j 1935 c. 273 j 1945 c. 441 ] 

No~e, Where a justice resides in a villag'e 
embracing territory in two' counties, ,the 
venue may be laid in both. Starltweathe1~ v. 
Sawyer, 63 W 297, 23 RW 566. 

If infant sues summons shoulc1 describe 
plaintiff as "an infant who sues by A. B., 
who is appointed by the court to prosecute 
for him." But irregularity in omitting such 

[301.18 1'elJealed by 1945 c. 441J 

words may be corrected after appearance; 
it is merely a technical defect. "rheeler v, 
Smith, 18 'V 651. " ." 

Slunnl0ns returnahle to village in tOl'{l1, 
both named therein, Rufficif'nt. Barnulll y, 
Fitzpatrick, 11 "r 81. . , 

It 1's :necessary that the hou;' and pla('e 
be designated. Roberts v. Warren, 3 IV 736. 

301.19 Civil Warrant. . A wal~rant may be in substantially the following form: 
State of Wisconsin, ~ In Justice Court 
.... County. I Before ........ , Justice of the Peace 

The'State of Wisconsin, to the shcri,ff' or any conotable of said ,connty : 
You are hereby commanded to take the body of A. B., if fonnd' within your county, 

and bring' him forthwith before the undersigned, justice of the peace in saidc,ounty, 
at his office at .... (Iocation of office), to answer to C. D., plaintiff, to his damage $200 
or under; and you are eommancled to give due notice thereof to the plaintiff. 

Dated .... , 19 ... 
. .. " .... ', Justice of the Peace. 

[~. S.1849 o. 88s. 33; B. S. 1858 0.120 s. 37j E. S. 1878 s. 36~lj Stats. 1898 s. 3611; 
Stects. 1925 s. 301.19)' 194.5e.441J 

301.20 Appearance of parties. Sections 260.13 to 260.17 apply to actions in justice 
court. Any party, excep'ta lilinor, may appeal' by ali attorney 01' in person and conduct or 
defend any action. [E. S. 1849 c. 88 s. 34, ',10: R. S. 1868 c. 120s. 38,44; E. S. 1878 s. 
3612/1879 c. 194 s. 2 s1tb. 27/ Ani~. Stats. 1889 s. 3612/ Stats. 1898 s. 3612)' SUItS. 1925s. 
301.20 j 1945 c. 441) 
, Com:mel)t, of AIlyiRory Oommittee, 11145: ject to the jurisdiction. 'Bestor v. Inter 

The amendment follows the general' rule County Fair, 13n W 339, 115 NW 809.' 
for appearance' in' courts of record. If the Taking appeal, from judgment' is appear" 
agent, must be an attorney, the, language ance sufficient to constitute waiver of serv­
should be 'changed. "A Jay person * • • ice; Ruthe v. Green Bay & M. R: Co., '37 W, 
may not appear in a representativeoapacity 344. " ' . , 
before a justice of the peace." State ex reI. APPearance, plea and submission Wa}Yes' 
.Tunior· As,,'n of Mihv!tul<:ee Bar v. Rice, 236 objectiOl1 to want of service of process aJ1d 
,V 38. (Bill 193-S) ,gives jurisdiction of the person. 'Yoodl'uff 

, Note:, "A 'lay person * * * may not ap- v. Sanders, 18 'Y 161. ' 
p'ear in 'a l:epresentative c'apacity befor'e a ' 'Statement in return of jus'tice that pare' 
justi'ce of the peace." (syllabus) State ex ties appeared means that'there was a g'en" 
reli .Tunior' Ba;' Ass'n y. Rice, 236 :;v 38, 294 eral appearance. Cron v. Krones, 17 W 401. 
NW,,550.,, . , Where agent or attorney appears and' 
, " Where defendant appears and moves to. prosecutes or defends it is presumed to be 

ame11d ,the return of th<\ service so aR to con- done on sufficient authority. Shroudenbecl< 
fourn'to the facts,the motion amounted to a v. Phoenix F. Ins. Co., 15 "r' 632. 
general appearance even though the defend- See note to 256.30, citing 34 Atty. Gen. 
ant stated that he appeared specially to ob- 155. 

30i.~1, Minor to sue by next friend. An action instituted by a ~ino~ sllUll be 
dismissed (oIl 11lOtion of the defendant) unless a next friend for hiin is appOInted. When­
ever requested the justice shall appoint some suitable person, consenting thereto in writing, 
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named by the plaintiff to act as his next friend in the action. The appointee shall be 
responsible for the costs therein. [R. S. 1849 c. 88 s. 35 j R. S. 1858 c. 120 s. 39 j R. S. 
1878 s. 3613j Stats. 18988. 3613j Stats. 1925 s. 301.21j 1945 c. 441] 

, COn.lUlellt of AdYisory COllunittee, ·1945: 
301.21 is amended so that the action may 
continue if a .next friend is appointed, even 
though it was' begun 'by a mihor' in 'person 
and without a next friend. Prosecution to 
judgment by a minor without a friend is not 
a jurisdictional errol'. 301.21 mhst be read 
in connectio.n with 269.43. Redlin v. Wag'­
ner, 160 W 447. (Bill 193-S) . 

Note. The prosecution to judgment of an 
action by a minor without the appointment 
of a "next friend" is not a jurisdictional 
'erl·or. Its m'andatory language' must be 
read in connection with the provision of 
269.43, that nothing shall be deemed ma­
terial "which shall not· affect the substantial 
rig'hts of the adverse party." Redlin v. 
Wagner, 160 W 447, 152 NW 160. 

·See Wheeler v. Smith, 18 W 651. 
301.22 . Guardian for minor defendant. After the service alid retu1'll of civil process 

against any minor the action shall not be further prosecuted until a guardian for him has 
been appointed. Upon the request of a, defendant the justice shall' appoint some person, 
consenting thereto in writing, to be guardian. of the defendant in the action; and if the 
defenclant doesnot appeal' on the.1'etul'll day of the process 01' if he neglects 01' refuses 'to 
nominate such guardian the justice lpay, at the request of the plaintiff, appoint any suit­
able person as guardian. The guardian shall not be liable for costs, [R. S. 1849. c. 88 s. 36 j 
R. S. 1858 c. 120 s. 40 j R. S. 1878 s. 3614j Stats. 1898 s. 3614j Stats. 1925 s. 301.22 j 
1945 c. 441] 

Comnlellt of Afl"isOl'Y COllullittee, 1945: 
The requirement for filing the guardian's 
consent ,Is struck out. The consent should 
be written on the docket. "Suitable" has 

been substituted for "discreet". That prob­
ably does not change the meaning. (BllI 
193-S) 

301.23 Oonsent of next friend and of gual'dian. Substantially the following forms 
may be used under sections 301.21 and 301.22: 

.... County 
I hereby consent to be .the next friend of A. B., a minor, in an action against C. D., and 

hereby promise to pay C. D. such costs as he recovers against A. B. in said action. 

,John Styles is accordingly appoillted. 
(signeel) .Tohn Styles. 

. ... , Justice of the Peace. 

A.B. In .T ustice ,Conrt } Before .... . ... , Justice of the Peace 
v. 

C. D. 
County 

I consent to he guardian of C. D., a minor, the defendant in the ahove entitled action. 
, (signed) .Tohn Styles . 

.T olm Styles is accordingly appointed. 
. ... , Justice of the Peace. 

Dated ........ , 19 ... 
[R. S. 1849 c. 88 s. 37j R. S. 1858 c. 120 s. 41j R. S. 1878 s. 3615j Stats. 1898 s. 3615; 
Stats. 1925 s. 301.23 j 1945 c 441] 

301.24 Removal for prejudice of justice. If the defenc1ant, on the return day of 
the process and before any proceedings are had on his part, makes oath that, from 
prejudice, he believes the justice will not decide impartially in the action and pays to the 
justice 75 cents for making a copy of his, docket, alld transmitting the papers, then the 
justice shall immediately transmit all the papers in the action to the nearest justice in 
the same county who can be found, who shall prQceed in the action as if the said action 
had been commenced before him. In cities of the first class the justice s!lall immediately 
transmit all the papers in the case to the municipal court of the county, which shall proceed 
the same as if the adiOllllad been eommenced.ill said court. This section shallllot extend 
toa second removaL [R. S.1849 c. 88 s. 46j R. S.1858 c',120 s~ 47;R. S.1878 s. 3616j 
1883 c; 197 j Ann, Stats. 1889 s. 3616; Stats. 1898 s. 361(} j1911 c. 424; Stats. 1925 s. 
301..24 j 1945 IJ. 441] 

CODnnent of A(lyiso1'Y COllnnittee, 1945: 
'l'he affi,davit of prejudice iR changed to 
agree with the affidavit required for change 
of venue ,in circuit court; ,sec. 2.61.08, "Or 
other cause" has often opera ted as a trap 
for the unwary. (Bill 193-S) 

Re"isers' Note, 1878. "Section 47, chap­
ter 120, R. S. 1858, amended to require the 
return to be made to the nearest justice in 
the sanle county." 

Note, Sufficiency of an affidavit of prej­
udice discussed and illuRtrated. An adjourn­
ment by a justice in order to inform himself 
as to the validity of such ,an affidavit, in 
view of the provision of 301.39 authorizing 
an 'adjournment for not more than three 
daYS without the consent of either party, 

does not deprive him of jurisdiction. Blumme 
v. Tierney, 182 W 511, 196 N,Y 867. ' , 

If the transcript of the d'ocket 'returned 
by the justice upon certiorari shows that 
only part of, the defendants made applica­
tion for the removal of the cause and that 
a removal was denied for that reason, no 
loss of jurisdiction will result notwithstand­
ing the return also shows a written demand 
for removal on behalf of all the defendants. 
State ex reI. Cameron v. Roberts, 87 W 292, 
58 NW 409. 

An affidavit which states that the affiant 
believes that "from pl'ejudlce or other 
cause" the justice will not decide impar­
tially is insufficient. Hager ,v. Falle, 82 W 
644, 52 NW 432., 
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If the name of justice to whom cause has 
been removed has ,not been inserted in the 
papers such justice may allow the justice 
from whom the cause was removed to in­
sert his name. Starkweather v. 'Sawyer, 63 
W 297, 23 NW 566. 

'rhe application should be denied unless 
all the defendants or the IJlaintiffs who are 
actuaUy intereBted in the contl'oversy and 
11a ve appeared in the action unite in it. Jaen-
beck v. Hewitt, G1 W 96, 20 N,Y 372. ' 

If the conditions prescribed are complied 
with the cause mllst be removed 01' the jus­
tice loses jurisdiction if there is no further 
appearance. Hellriegel v. Truman, 60 W 
25~, 19 NW 79. " _ 

The cause should be removed though the 
oath is made by only part 6f the' defend<ints 
if all of them join in the motion for removal. 
'rhe rule established for removal from the 
circuit courts applies to justices' courts, the 
language of the statutes being alike. Hell­
riegel v. Truman, 60 W 253, 19 NW 79. 

PRACTICE BEFORE TRIAL 301.28 

In garnishee proceedings. where process 
is issued in aid of execution upon judgment 
previously rendered by same justice or his 
predecessor, execution defendant has no 
right to have proceedings removed on ac_ 
count of prejudice of justice. Garland v. 
McKittrick, 52 W 261, 9 NW 160. 

If tender is not regarded as proper jus­
tice should immediately state his objection 
and give an opportunity for a proper tender. 
Jenkins v. Morning, 38 W 197. 

Affidavit is not required, only an oath. 
Where oath Is reduced to writing. signed 
and ,filed as affidavit it is sufficient to au­
thorlzeremoval though deficient as' affidavit 
for laclr of a, venue'. ,But·ns. v. Doyle, 28 W 
460. . '. ' 

If a cause has been removed, and tl:1e. par­
ties proceed before the justice to whom it 
1vas sent withol,lt objections they cannot, 
after the triaJ. object that he was not the 
nearest justice. Cox v. Groshong, 1 Pin. 307. 

301.245 Removal to small claims court. In counties having a population of more 
than 125,000 and less than 500,000, and in which a small claims court has been established, 
the defendant in any action brought in justice court, may, on the return day of the process 
and before any other proceedings are had on his part, make oral 01' written request to 
transfer the cause to the small claims court of said county. Upon receipt of such a request, 
accompanied by a fee of 75 cents, the justice shall forthwith transmit all- the papers in such 
cause to the clerk of the small claims court of said county. [1945 c. 423] , 

301.25 Effect of trial after change of venue. After the parties have tried' the 
R0tion upon the mcrits, bcfore any justice to whom the papers have been transmitted, the 
judgment therein shall not be invalid for any irregularity in the proceedings for'removal. 
[1903 c. 118 s. 2 j S~tpl. 1906 s. 3616aj Stats. 1925 s. 301.25 j 1945 c. 441]' , 

301.26 . If justice material witness or of kin to party. If, previous to joinil,lg issu,e 
in any action, either party, his agent 01' attorney makes affidavit that the justice before 
whom the action is pending' is a material witness, without whose testimony':he cannot 
~afely proceed to trial, or if it appears that the justice is near of kin to either party, the 
justice shall transmit the action and all papers therein to some other justice Of the COUI1,ty, 
wllo shall thereupon proceed as if the action had been commenced before him. [~. S. 
1849 c. 88 8. 47 j R. S. 1858 c. 120 s. 48 j R. S. 1878 s. 3617 j Stats. 189S 8. 3617; Stats. 
1925 s. 301.26; 1945 c. 441] . 

Note: Parties who appear before th'e jus- fendants) who are actually interested in 
tice to whom cause has been removed and the controversy and who have appeared in 
proceed to trial waive lack of jurisdiction the action. Jaenbeck v. Hewitt, 61 W 96, 
arising from the insufficiency of the affidavit 20 NW 372. . ' 
for removal. Magmer'v. Renk. 65 W 364, 27 Where justice is disqualified because he 
NW 26. is near of kin it is not necessary that such 

As used in this section "kin" includes re- fact should be made to appear before join­
lations by blood and marriage and a justice ing issue. Justice, knowing fact. should act 
is disqualified from trying a cause to which on his own knowledge and transmit' cause 
his son-in-law is a party. Elderkin v. Wis- to some other justice; not knowing the fact 
wall, 61 W 498, 21 NW 541. until after issue joined he should decline to 

The application for a change must be proceed and remove the case. Hibbard v. 
made by all the parties (plaintiffs 01' de- Odell, 16 W 633. 

301.27 Original and garnishee actions stay together. A garnishment action and the 
, original action. are always in the same court. If the venue of either is changed, the other 
action (by operation of law) is also changeel alid all the papers go with it. The justice to 
whom the actions are moved shall proceed as ,though the actions had beenc.ommenced 
before him. [1858 c. 58 s. 3 j R. S. 1858 p. 704 s. 3 j R. S.1878 8. 3618 j Stats, 1898 8. 

3618 j Stats. 1925 s. 301.27 j 1945 c. 441] 
ComDlellt of A,lYisory Committee, 1045: removed under the provisions of elther of 

801.27 is, simplified but the meaning is not the preceding sections" etc. (Bm 193-S) 
changed, except it may be somewhat gen- Note: Venue cannot be changed' whe~e 
eralized-the first sentence in old 301.27 say- the principal suit had been d'eclded before 
Ing "When a suit in which any person shall commencement 'of garnishee action: Garland 
have been summoned as garnishee shall be v. McKittriclr. 52 W, 261. 9 NW 160. 

301.28 Proceedings if. title to land is in question. The c1ef~ndant may in his ve:dfied 
answel; allege facts showing that the title to lands will come in qU~!ltion: Tit. S. 1849 c. 
88s. 52j R. S. 1858 c. 120 s. 51j R. S.1878 s. 3619j Stats. 1'898 s. 3619j Stats: 1925 8. 
301.28 j 1945 c. 441] ,., 

Comment of A,lYisol'Y COllllllittee, 1945: 
"Delivered to the justice, who shall file" etc. 
need 110t be expressed; it is implied. Fur­
thermore 801.35 (2) provides that "The 
pleadings * * • if hi writing * * • shall be 
filed." 801.28 is amended to reclllire that the 
answer be verified if it states that the title 
to land Is involved, and 301.29 Is repealed. 
The latter section requires the defendant to 

give a bond if he wishes to raise the juris­
dictional question of ti tie. The' defendant 
did not ask to be sued and should not be 
penalized for defending his title to land. 
The law should be satisfied by a sworn an­
swer which raises such issue. (Bill 193~S) 

Note: Action to recover share of pro­
ceeds of the sale of land to a third person 
involves the title to land, where the defend-
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ant denies the land belonged to the plaintiff 
but admits the sale to the third person, 
Richer v.' Carlson, 136 W 353, 117 NW 815. 

Where complaint alleged ownership and 
possession of lands by plaintiff anel trespass 
of the elefenelant, anel the answer elenied 
such trespass because the true line between 
the,lanel of the parties was 'such as to locate 
the alleged trespass on defendant's land, the 
title to land was involved and case properly 
In~~ved, Reilly v. Howe, 101 W 108, 76 NW 

The title 'is not In question and cannot 
al'ise in an action for forcible entry and une 
lawful detainer. Menominee'R. 'L. Co. v. 
Philbroolr, 78 W 142, 47 NvY 188; Newton v. 
Leary, 64 W 190, 25 NW 39. , ' 

In an action for the' conversion of tiulber 
the complaint 'allegeel that the title to the 
land from 'Which the timber was cut was 
'in 'plaintiff's brother, whb' g'ave him liceilse 
to cut. The answer denied this and alleged 
that defendant held the title. The question 
of the title was in issue. Huddleston V. 
Johnson; 71 W 336, 37 NW 407. 

A right of way is an interest in -land and 
the existence thereof cannot be tried in jus­
tice 'court. Lowitz v. Leverentz, 57 W 596, 
15 NW 842., ' 

Denial of, allegations that plaintiff was 

[301.29 1'epealed by 1945 c. 441] 
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owner and in possession puts title in issue. 
Lipsky v. Borgmann, 52 ,y 256, 9 NW 158. 

It seems that action for' damages for 
fraud in sale of land does not involve title. 
Bird v. Kleiner, 41 W 134. Demurrer to com­
]llaint on ground that it sets up title does 
not raise the question. Stoppenbach v. Zohr­
laut, 21 VV 385. Nor general denial, where 
plaintiff unnecessarily sets forth nature of 
his title in action of trespass. Watry v. 
Hiltgen, 16 W 516. Nor merely setting up 
facts showing that plaintiff may seek to 
prove his case by proof of title. Ohse v. 
Bruss, 45 W '442, disapproving Rogan v. 
Perry, 6 W 194. 

Title is involved in ,action for trespass 
by cutting tiniberif defendant claims timber 
under deed. 'Strasson v. Montgomery, 32 IV 
52. 

Dispute between adjoining owners as to 
title to division fence involves title. Mllrray 
v. Van Derlyn, 24 W 67. 

Question of title to land is not raised by 
an answer in replevin for animal that it had' 
been taken up on a highway. Miles v. 
Chamberlain, 17 W 446. ' 

Answer in action for obstructing hig'h­
way that the locus in quo :was defendant's' 
freehold raises question of title. State v. 
Doane, 14 W 483. 

301.30 Cause to be removed to circuit court. Upon filing such verified answer the 
justice~hall immediately make an cntry thereof in his docket and cease further ,proce~dings 
in the actiol}; he shall collect from the plaintiff $1 for state suit tax and $2 clerk's fees 
and certify and return to the circuit court a transcript of his docket relating to the action, 
and all process and other papers therein, and pay to the clerk of said court said state tax 
and clerk's,fees. [R.B. 1849 c. 88 s. 55; R. S. 185{3 c. 120 s. 54; 1866 Q. 8 s.1; R. S. 1878 s. 
3621; Btats; 1898 s.3621; Stats.1925 s. 301.30 ;1945 c. 441] . 
{\ ".-.,", \', . , 

Comment of Allvisory COIlllllittee, 19411: 
The answer is to be verified under 301.28 as 
amended. The clerk's fees should be paid 
as well as the .state suit, tax. The plaintiff 
should have begun his action in the pircuit 

court. And if he had he woulc1 be obliged 
to prepay $3. (Bill 193"S) , 

Note: See note to 301.31, citing Kimball 
Y. Adalps, 52 W 554, 9 NW 170. 

301.31 Jurisdiction of circuit court. Upon filing the proceeding'S and papers in the 
office of the clerk of the court, the circllit court shall proceed thcrein to judgment ,and 
execution the same as if the action had becn originally commenced therein. [R. S. 1849 
c. 88 s. 56 j R. S. 1858 (j.120 s. 55; R .. S; 1878 s. 3622 j Stats. 18.98 s. 3622 j Stats. 1925 s. 
301.31)' 1945 c. 441] 

Note. When the papers have been filed 
the circuit court is possessed of the cause 
under this section although justice did not 

certify the papers and docket entries in ac­
corelance with 301.30. Kimball v. Adams, 52 
W 554, 9 NW 170.' 

301.32 Justice's office to be open, when. At 'the hour named· for the retul'll there­
of, in Imy pl'ocess issued by a justice, or issued and signed 'by an attorney, and ,at the 
hour to which any action is adjourned, the justice shall be present and have his office open. 
The justice shall call the action for trial at the hour specified in the process or by the 
adjournment . .A party who does not appear when the action is called is in default. [R. S. , 
1849 c. 88s. 41j R. S. 1858 c. 120 s. 45j1875 c. 172j R. S.1878 s. 3623; Stats. 1898 s. 
3623;.Stats. 19258. 301.32j 1935 c. 273; 1'945 c. 441] , . 

'Comnlent 'of Allvisory COlllIllittee, 111411. came to ~he office wl\ilethe justice was a,\vay 
In other courts, high and low,' a party must and findll1g no one, home went 11is way? 
answer when the bell tolls the hour. That Carter v. ,Yyatt, 43 W',570. (Bill 193-8) , 
is true in, quasi-judicial and in administra- Note: If action is called at different place' 
tive tribunals. This ancient justice court froll) that named, in summ,ons jurisdiction iR 
rule is a stjrvival; it wastes much valuable lost if objection is. not. waiv.ed. Newcomb v, 
time, and 'does no good. Again th'e rule is Trempealeau, 24 W 459. ,. 
often disregarded In this: 'the case is called If the justice, has no' office, his residence 
and the justice goes about his other affairs may be regar((ed as such. Roberts 'v. War-
for an hour and is absent from his office. i'en, 3 W 736. ' 
What would be the effect if the defendant 

.' ., I • • 

301':33 ' Process returnable on Saturday, continuance. When ,a pl;ocess against a 
defendant ,yho habitually observes Saturday instead of Sunday as a day of rest, is re­
turnable oil Saturday, he shall be entitled to have the action continued to the Monday 
folloiving at the same hour, upon filing with the justice, at or before the return of the 
pl'ocess, an affidavit stating' that he habitually observes Saturday instead of, Sunday as 
a day of rest; and he sIlall be entitled to all his rights on the adjournment day the same 
as ifit were the return day of the process. [1851 c. 328 s. 1/ R. S. 1858 c. 120 8. 34j R. S. 
18788. 3624; Stats; 1898 s. 3624/ Stats. 1925 s. 301.33 j 1945 c. 441] , 

301.34 Join issue before adjournment. The partics shall plead before an adjoul'l1-. 
lllcnt shall be grantef1 unless they consent to an adjoul'l1ll1ent without joining issue, except 
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as provided insertions 301.33 and 301.38., [R. 8.1849 o. 88 s. 51; R.S.1858 0.120 s. 49; 
R. 8.1878 s. 3625; Stats. 1898 s. 3625; Stats. 1925 s. 301.34; 1945 c. 441] 

Note: ,Vhen defendant asles for adjourn- to object to such adjournment as .error. 
ment without first requiring issue to be Roberts v. "Varren, 3 W 736. 
made up he will not afterwal'ds be permitted. '. . 

301.35 Rules of pleading and procedure. 
cedure . ~han be observed in justice court: 

The follo'~ing rules ?f. ple~(ling and pro-

(1) The pleadings .are the plaintiff's complaint and the defendant's answer.. " 
(2) The pleadings may be oral or written; if oral, the substance shall be entered by 

the justice in his docket; if written, they shall be filed by him and it reference to. them 
made in the docket. . . . 

(3) The compliliIlt shall state, in a plain and direct manner, the facts constituting 
the cause of action. 

(4) The answer may contain a denial of the complaint or of any pai·t tliereof~ncl also 
state, in a plain and direct manner, facts constitilting a defense or counterclail~.:rlw 
counterclaim must be a claim which is within the jurisdiction of a justice court. The 
pendency of an action commenced by an ordinary summons shall not be pleaded in abutec 

ment of an action commenced by summons returnable in 3 days or by warranL 
(5) Pleadings.must be such as to enable a person of common understanding to kilO"'. 

what is intended. . 
(6) Either party may demur to a pleading or any part thereof where it is not Sllffi-­

eiently explicit to. enable hiIii .to. understand it, or it contains no cause of actionar de­
fense. alt.ho'ugh it be taken as true. 

(7) If the justice deems the objection well fol.mded he. shall order the pleading to be 
amended, . and if the party refuses to amend, the defective pleading or part thereof shalf 
be disregarded. . .. 

(9) In an action or defense founded, upon an accbuut or instrument for.the.payment 
of money only, it shall be sufficient for a party to deliver the account or instrument 
to the justice and. to. state that thel'e is .due from the adverse party a specified sum which 
he claims to reCOVier or set off . 

. (10) A va'riaflce between the proof on the tdal and the allegation in a pleadIng' ~hall 
be disregal'ded unless the justice is satisfied' that the adverse party has. b!3en misled to his 
prejllc1ice thereby. . ' . 

(11) The' pleadings may be amended at any time before or during the trial 'when 
such amendment will promote justice. A defendant who fails to appeal' on the return 
day of the process may be permitted to answer on the adjou'l'ncd day before trial. If an 
amendment. is made after joining issue or an answer put in after adjournment alld it 
appears to the satisfaction of the court, by oath, that an adjournment is necessary to 
the adverse party in consequence of the amendment or answer, an adjournment shall be 
granted. The justice may also l'equire, as a condition of: an amendment, the pay,ment· of 
costs to the. adverse party, to be taxed by the justice; but no amendment shall be allowed 
over objection after a witness is sworn on a. trial if an adjournment therebY.'vill be made 
necessary. , 

(1.2) The justice may, at the joinillg of issue, require either party, at the l'eguest 
of the other, at that or some other specified time, to exhibit. his account or .demand or' state 
the~ natt,re thereof so. far as may be in his power, and in case of his ,default preclude 4im 
from giving evidence of such parts'thereof as. have not .been so exhibited or stated. " . 

, . (13) Wj:Jmi the defendant is served with the summons other than by publication (J1: 
appears,and the plaintiff files a written complaint c1aimingupo,n account,; a~d ,,'Verified 
as prescribed for verification of pleadings in a court of record,that the ~lefElnda~t is 
indebted to the plaintiff upon the account alleged in the complahit, in a specified amtiilllt, 
when the same became ' due, what set-offs should be 'allowed, and what paymimtilhave 
been made and when made, if any, and the true balance due, with a copy of the account 
affixed, shall be evidence of the facts therein stated. [R. S. 1849c. 88 s ... 23; 1856 0.120 
8. 10; R. S. 1858 (;. 120 s. 26, 46; 1876 c. 88; R. 8. 1878 s. 3626, 4099; 1882 c. 197: Am1. 
8tats. 1889 s. 3626, 4099; Stats. 1898 s. 3626, 4099; 1915 c. 148; Stats. 1925 8. 301.35; . 
Supreme Court Order, effect,ive Jan. 1, 1935; Sup'l'eme COWl't Or[ler,effect'ive Jan. 1, 1937 j 
1945 c. 441] , 

I COntiUent' of A(lyisOI'Y COllullittee, 194QI 
The addition to (4) is now the law. Coun­
tel'claiI~i' in excess of jurisdiction was prop­
erly sUncle ·out. Martin v.Eastman, 109 ,V 
286. The provision for counterclaim shoulc1 
be complete in itself. Hence 'the reference 

'to 263.14 is struck out and the rule fully 
stated here. 

(8) There seems to be neither meaning' 
nor purpose to "except in cases provided by 
law." (8) is struck out. . 

"SUbstantial" in (11) is not needed. All 
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justice is substantial. It needs no qualifier. "at his reQuest and that no part thereof has 
The preamble to the U. S. Constitution says been paid," and which demands judgment, is 
it is to "establish justice," not "substantial good. Mullenbaclr v. Batz, 19 W 499, G NVV 
justice." The last clause of (11) is amended 942. ' , 
to make it less mandatory. Allegation that defendants are indebted 

(13) is amended to eliminate the separate for H stove lent them, etc" which they re­
affidHvit. No reHson is seen why (13) should fused to return, Iltates H cause of action on 
not apply where there is substituted service contract. Slutts V" ChHfee, 48 VV 617, 4 N'V 
as well as where the',summons' is personally 763., " 
served. It is broadened to apply where the ComplHint is sufficient if it stHtes CHuse 
defendant is served other thHn by publicH- of action so thHt H person of common un­
tion. The certification required, by the last derstanding woulc1 hHve no difficulty in 
sentence is a useless technicHlity which is knowing what is intended. Hall v. ,Chicago, 
struck out. ,(Bill 193-S) IlL &' St. P. R. Co., ,18 W 317, 4 NW 325. 

Reyiserlil' Note, 18781 "Section 46, chHp- In an HttHchment action Hn entry in the 
tar 120, R. S. 1858, adding to the fourth sub- docket stHted that plaintiff, on the return 
division the provisions of section 26, chapter day of the writ, "introduced the affidavit on 
120, Revised StHtutes 1858, amending subdi- which the warrant of HttHchment was issued 
vision (11) so HS to authorize H defencl'ant as the complaint in the case." This had the 
who has not appeared on the return day to same effect as if the affidavit had been 
appear and put in ,his answer on the day to copied into the docket as the complaint, and 
which the plHintiff mHY have Hdjourned the it was sufficient as an oral complHint at 
case, if the 'case be adjourned at his request. least. Rut.118 v. Green Bay & III. R. Co., 37 
Provision for amendment on Hppeal is omit- W 344. , 
ted as tending only to limit whHt is the 'Vhen complaint is insufficient COtlrt may 
power of a cpurt on appea!." , " compel amendment. Dehnel y. Komrow, 37 

Note: A contract to pHY $120 for a speci- 'V' 336. ' 
fied consideration, is Hn "instrument for the Defective ora,l complaint is cured by ver-
payment of money, only" within subsection diet. PariHh y. Gilmore, 33 'V 608. 
(9), 'Hlthougli it contains oUler distinct' Errol' in refusing conipulsory nonsuit is 
promises. Jelinel~ v. Boer, 153 W 426, 141 cured where the evidence necessary to sus­
NW 241. tain the aetion is subsequently supplied. 

,A complaint to recover for a ,yiolation of Hamlin v. Haight, 32 'Y 237. 
fish al)d game laws need not state that it Complaint alleging cause of action to bc 
was made on' behalf of the state. State v. for balance due' on sale and delivery of 
Nergaard, 124 W 414, 102 N'V 899. wheat sold to defendant, etc., sufficient to 

A set off need not be pleaded as a coun- admit proof of mistake made by parties in 
terclaim. Bacherv. Gray, 112 W 487, 88 NW settlh1g for wheat delivered to the defend-
307. ' : ant. Davis v. McKay, 18 'V 477. " 

'Where a defendant accepts an amend- In' action for U!1J'awful detainer it is suffi-
ment and consents to the Hdjournment, the cient if complaint follows language of stat­
justice does not lose jurisdiction. ,state ex ute" Jarvis v. Hamilton, 16 ,V 574. 
l'e!. :Posbrig'v. Daubne'r, 111 W 671, 87 NW Where plaintiff exhibited t,vo hotes, de-
802., ' , scribed by dates and amounts in docket, they 

Where a counterclaim is interposed fOl became the complaint and stated CHuse of 
an amount in excess of the juriSdiction of Hction. Swineford v. 'Pomeroy, 16 W 553. 
a justice, it does not oust the justice of AllegHtion for breach of warrHnty that 
jurisdiction, and was properly stricken out. plaintiff exchHnged certain property with de­
Martin v. Eastman, 109 W 286, 85 NW 359. fendant for a hOl'se'which he expressly war-

In an action for a balance due upon, ac- ranted to be, etc., shows that warranty,was 
count for 'goods sold an amendment may be made at time and in consideration of ex­
made to the complaint, after the submission change. CUrtis v. Moore, 15 W 134. 
of the ,cause but before judgment, striking Where defendant gave notice of set-off 
out, the allegation of an' acC"ount stated, so for notes given by plaintiff, there being, no 
that the complaint will correspond with the demurrer or request that notes be exhibited, 
p64rlo.ofs. Hibbard v. Peek, 75 W 619, 44 NW they might be given in evidence. Connors v. 

Taylor, 13 'V 230. 
Objection. to the sufficiency of a com- Where parties Tesort to written formal 

plaint may be taken for the first time on pleadings the ordinary rules' of. pleading 
appeHl by demurrer ore t€inus; Martin v. will be applied. Fobes v. School Dist., 10 
Atldnson, MW 493; 25 'NW 655. W 117. . 

An' action' for breach of contract fails Verbal statement, ,if it discloses cause of 
unless"thecomplaint alleges a 'contrHct and action, is all that is required. Almost every­
states .jts .. substance or makes a clear stHte- thing formal may be disregarded unless ob­
ment of facts upon which a contract can be jected to. Meyer v. PrHirie du Chien, 9 IV 
predicHted~ Martin v. Atkinson, 64 W 493, 233. 
25 NW 655. In suit on written instrument filed with 

A complaint consisting of an account justice it is sufficient to state the breHches 
made out as a "pill rendered" for threshing orally wi thout regHrd to technicHl precision. 
grHin, with averments that plaintiffs are Lester v. French, G 'Y 580. . ' 
partners and that defendant is' indebted t6' In action for work and labor filing bill of 
them .as .such in the Hmount of the bill and particulars is sufficient. Berkley v. John­
interest, and a prayer for judg'ment, is a son, 4 W 215. 
model c'omplalnt. Davies v.' Skinner, 58 W In aetiotls in form ex delicto plHintiff 
638, 17 NW 427. must allege that, he has sustained some 

A complaint alleging: that defendant Is damage by the Hct or omission ,of defendant 
. indebted, to. plaintiff in a sum nHmed "for and set out nature of act of which he com­
money had and received" on a l;lpecified day plains. Phillips y. Bridges, 3 W 270 . 

. . $6~.,36· Offer of judgment; trial against codefendants. At any time before trial, any 
defendap.t may offer in. writing to permit the plaintiff to take jUdgment against him for 
the sum, damages or things stated in said offer, with costs. Before trial the plaintiff may 
accept the offer in writing., The offer and acceptance shall be filed with the justice and 
thereupon he shall enter judgment accordingly. The entry of judgment shall not prejudice 
the right of the plaintiff to proceed to trial and judgment against any other defendant. 
[1877 e. 285 s.l) 2)' R. S.1878 s. 36!47j 1893 c. 39j Stats. 1898 s. 3627j 1899 c. 35.1 s. 41j 
Stats. 1925 s. 301.36j 1929 c. 27)'1945 c. 441] 

Comment of Ad"isory Committee, 1940: 
*, • * The circuit court rule is 269.02. It has 
no strings on it. Whether acceptance must 
be instanter is not decided. Cass v. HHskins, 
154 W 472. 269.02 says acceptance must be 
before trial. Hence 301.36 is amended to ex­
pressly so provide. (Bill 193-S) 

Re"isers' Note, 1878: "Sections 1 and 2, 
chapter 285, Laws 1877, combined; and add­
ing a provision that if one defendant makes 
an offer of judgment, which is accepted Hnd 
there be other defendants, the plaintiff may 
proceed to triHI agHinst such other defend­
ants." 
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Note: See note to 301.37, citing Pahl v. 
Komorowski,.168 W 553, 170 NW 950. 

An offer which does not include the costs 
accrued up to the time it is made is insuffi­
cient to entitle the defendant to the costs 
which subsequently accrue. 'Varden v. 
Sweeney, 86' W 161, 56 NW 647. 

PRACTICE BEFORE TRIAL 301.40 

An answer orally made, if entered in the 
docket, is such an offer in writing as satis­
fies the statute. An offer that "defendant 
tenders judgment for six cents and costs up 
to today" is sufficient. Williams v. Ready. 
72 W 408, 39 NW 779. 

301.37 Proceedings if offer of judgment refuslld. If the plaintiff does n~t accept 
the offer of judgment it shall not be considered upon the trial; but if the plaintiff fails 
to recover a more favorable judgment than he would have done by accepting the offer 
he shall nOt recover costs made after the offer, but shall pay costs thereafter made. [1877 
c. 285 s. 3; R. S. 1878 s. 3628; Stats. 1898 s. 3628; Stats. 1925 s. 301.37; 1945 c. 441] 

Note: If the plaintiff declines an offer journed day plaintiff demanded a jury trial. 
of judgment, and fails to recover a judg- Held, that this was a refusal of the offer and 
ment more favorable than the one offered, that the offer was not thereafter open to 
he must pay the costs incurred after the acceptance. Cass v. Haskins, 154 W 472, 
offel' in the trial court and in the circuit 143 NW 162. , 
court on appeal; and the fact that the trial A judgment recovered on appeal, June 
on appeal was de novo does nbt affect such 11, 1883, for $68.87, with inter.est from Octo-. 
liability. Pahl v. Komorowski, 168 W 553, bel' 27, 1879, aggregating $8,6.89, is less' 
170 NW 950. favorable than a judgment in justice's court 

After defendant filed an offer of judg- for $80, offered February 21, 1880. Kellogg 
ment the case was adjourned. On the ad- v. Pierce, 60 W 342, 18 NW 848~ 

. 301.38 Adjournment, defendant· not appearing. At the time of the return if the 
defendant docs not appeal', the justice shall, upon the application of the plaintiff, adjoul'l1 
the action for such time as he requests, not exceeding 90 days. [1854 c. 27 s. 1; R. S. 
1858 c. 120 s. 50; R. S. 1878 s. 3629; Stats. 1898 s. 3629; Stats. 1925 s. 301.38; 1945 c. 
441] 

Comment of Advisory COlllmittee,. 1945: What Is meant by "such time as may be re­
o * * 'l'he docket need not show that ad- quired 7" "Such time as he [the 81aintiff] 
journment was for cause, or what cause. requests" is substituted therefor.' Bill 193"' 
Slate ex reI. Dearborn v. Merrick, 101 W162. S) 

301.39 First adjournment when parties appear. At the time of the return of the 
process or of joining issue without process the justice may adjourn the action not exceeding 
3 days and shall, upon application of either party,. adjourn it for such time as niay be 
requested, not exceeding one week; but if sufficient cause is shown on oath by either party 
the justice shall g'l'ant an adjournment for· a, longer time, but not exceeding' 90 days. No 
adjournment of an action commenced by summons or warrant of attachment retm'nable in 
3 days, when the defendant appears, shall be granted on motion of the plaintiff unless he 
shows cause therefor as provided in section 301.40. [R. S. 1849(;.88 s. 61) 6Z; R. S. 1858 
c. 120 s. 60,61; R. S. 1878s. 3630; Stats. 1898 s. 3630; Stats. 1925 s.301.39; 1945 c. 441] 

Note: See note to 301.24, citing Blumme Clerical error in entry' of adjoui'nment 
v. Tiel'ney, 182 W .511, 196 NW 867. will not divest justice of jurisdiction. Tay-

After a justice has entered judgment lor v. Will,inson, 22 W 40. . ' 
against a garnishee he cannot reopen the Where defeIfdant asl,s for' adjournment 
case' and adjourn the action. 1I£cCol'micl, without requiring issue to be joined he can 
H. M. Co. v. James, 84 W 600, 54 NW 1088.' not object to it as error. Robertsv. Warren; 

, . 3"W 736 .. '. " 

301.40 Second adjournment. No adjournment after the fi~'st shall be allowed upon 
the application of a party unless such pal'tyshall satisfy tl;te justice by his own oath oi' 
the outhof some other person that he cannot safely proceed to trial for want of some ma­
terial ,iritness or testimony (naming such witness or testimony), that he has used duedili­
g'ence to obtain the same (setting forth what diligence has been used), and that he helieves 
if an adjournment he allowed he will be able to procure such. testimony or witnesiL in 
time to be used upon the trial. [R.S. 1849 c. 88 s. 63; R.S. 1858 c.120 s. 62;R.S. 
1878 s. 3631; Stats. 1898 s. 36'31; Stats. 1.925 s. 301.40; 1945 c. 441] 

Notel In the absence of any docket entry 
of the c:;luse for a second adjournmen t it 
must be presumed that it was for sufficient 
cause. De Laval S. Co. v. IIofberger, 161 ,V 
344, 154 NW 387. . 

This section does not apply to a case 
where a second adjournment is rendered 
necessary by the formation of an issue after 
the first adjournment. It is governed by 
301.35 (11). Field v. Heclnnan, 118 W 461, 
95 NW 377. 

Where the docket entry shows that the 
fourth adjournment was taken on request of 
plaintiff "for the reason that his lawyer. 
could not be present," the justice lost juris­
diction. Holz v. Rediske, 116 W 353, 92 NW 
1105. . 

Where justice has lost jurisdiction by ad­
journment and one of the parties was 
broug'ht into court by attachment, an entry 
on the justice docket which states that the 
party appears and asks that the case be 
continued and that it was continued by con­
sent of the parties, shows that jurisdiction 
was regained by voluntary appearance. Holz 
v, Redlske. 116 W 353. 92 NW 1105. 

A second adjournment in the absence of 
and without the consent of defendant and 
without compliance herewith is not atithor­
ized because of the "sickness of the court." 
300.20 governs in that event. Gallager v. 
Serfiing, . 92 W 544, 66 NW 692.' .. 

After two adjournments for cause, on the 
last adjourned day the defendant refusing to 
appear, a juror was excused to attend the 
funeral of a brother. The cause was again 
adjourned without an affidavit. The justice 
lost jurisdiction. State v. Gust, 70 W 631, 
35 NW 559. 

For an affidavit held to comply with this 
section, see Stromberg V. Esterly, 62 W 632, 
22 NW 864. 

If a second adjournment is granted U1>on 
motion, without the consent of the other 
party and without the oath required, the 
justice loses jurisdiction. Grace v. Mitchell, 
31 W 533. 

Where record is silent it will be presumed 
that consent was given or that propel' oath 
was made. Bazier v. Lasch, 28 W 268, 
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301.41 Adjournment, return for what time; effect of, legal holiday. Every adjourn­
ment for cause shall be fol' such reasonable time, not exceeding in all 90 days (unless by 
cQnsent of parties a longer time is agTeed upon) from the return day of the process as 
will enahle the party to procure snch testimony or witness and shall be at the cost of tho 
moving party, unless otherwise ordered by the jllstiee; Hnd the justice shall tax the 
fees of all witnesses WllO are in attendance for the adverse party, except as provided in 
section 307.02 (2). If any process is retul'llable on or any adjoul'llment is made to a legal 
holiday the cause shall stand adjoul'lled until the next secular day, when it shall be pro~ 
ceeded with as if the retul'll or adjoul'llment had been made to that day. [R. S. '1849 c. 
88 8. 64 j R. S. 1858 c. 120 8. 63 j R. S. 1878 8. 3632 j Stats. 1898 8. 3632 j Stat8. 1925 8. 

30L41j 1931 c.130 j 1945 c. 441] 
Comment of Atlvis01'Y Committee, 1945. 

As a general rule parties are ent.itled to one 
adjournment as a matter of right; and 
should be required to pay costs only where 
the adjournment is "for cause." (Bill 193-S) 

Note. Adjournment for more than ninety 
days worlrs discontinuance. After such ad­
journment, ·and in absen·ce of parties, justice 
cannot change adjournment so as to bring it 
within 90 days. Judgment taken at time to 
which adjournment so changed, in defend­
ant's absence, is null. JliIalu' V.· Young, 13 
W 634. 

The right to object on the ground tluit 
the cause was adjourned for 1110re than 
ninety days is .waived by appearing in the 
appellate court and obtaining a continuance. 
Caughey v. Vance, 3 Pin. 275. 

If the record as a whole shows that the 
cause was not adjourned for more thail 
ninety days it will be so held, notwithstand­
ing the contr;try appears from the justice's 
amended return. Caughey v. Vance, 3 Pin. 
2\5. 

301.42 Adjournment if defendant under arrest. If an action commenced by war­
rant for arrest is adjoul'lled by the consent of both parties or on the application of the 
plaintiff, the defendant shall be discharged; but if the action is ac1,ioul'l1ed upon the appli­
cation of the defendant he shall eontinue during the time of the adjolITnlnent in the 
custody of the officer unless he gives an undertaking executed in his behalf by a surety 
approved by the justice to secure the plaintiff's demand and costs, conditioned that if 
judgment is given against him and execution is issued against his person he will render 
himself up O~l sueh execution before the return day thereof or in default thereof that 118 

OJ' his surety will pay the judgment but not. exceeding $200. [R. 8. 1849 c. 88 8. 65) 66; 
R. S.1858 c.120.8. 64J 65j R. S.1878 s. 3633; Sfa.ts. 1898 8. 3633.; Stat8.1925 s. 301.42; 
1945 c. 441] . 

Comment of Atlviso·ry Committee; 1945: 
301.42 speaks of ."security." The word 
should be "surety." 301.43 speaks of. the 
"bail" and seeil1s' to mean the "security" 
mentioned in 301.42. 

The drafting rule. w'hieh says that .a 
statute' should always' use' the /lame lan­
guage to express ·the same meaning is· vio­
lated many times in the justice court chap­
ters in those provisions which l'equi!·e. a 
pal'ty to give security: The security is in~ 
terchangeably called a bond or an under­
taking"and'sometim·es it is called a recog" 
nizance. SQmetimes. the security must be 
"executed ·by" a party 'vith security oi' ·with 
surety or sureties, approved by the justice; 
sometimes it is executed "on behalf of" the 
party by a surety or sureties. . , 

,A: party to an action is bound by the 
orders and judgment. His signature to a 
bond adds nothing to the security. He is 
already bound. In appeals to the supreme 
court, the rule says that "The appeal under-

[301.43 repealed by 1945 c. 441] 

takin~' must be executed on the part of the 
(f)~enant by at least 2 sureties," etc.; 274.11 

For clarity, Uniformity and c81'tainty 
substantially the following form has beer: 
used jn stating the ordinary. l'equireinents 
for secm:lty in justice practice: "The appel­
lant (or party or defendant or plaintiff) 
shall give an undertaking, 'executed in his 
behalf by a surety approved by the justice." 

Sometimes the security is limited, i.e, to 
$200 (301.29) or double the value of 'the 
property (304.08) or foul' times the :value 
(306.11). Sometimes, as in 301.42; no spe­
cific limit is fixed. It is difficult, if not im­
possible, to get.a surety. bond where 110 limit 
is specified. A $2.00. l.imit is inserted in 
301.42 and some other justice court s·ectionR 
where no limit ·is now established and $400 
is substituted for "double the value" ete. 
That is in harmony with ·existing' limits and 
with the court's jurisdiction as to amount 
recoverable. (Bill 193 cS) 

301.44 Action on undertaking. In any action brought upon such undertaking the 
plaintiff shall liot recover unless he shows that an execution upon the judgment issned 
within 6 days after its entry against the person of the defendant, and that the retu1'l1 
shows he coulc1not be found. [R. S. 1849 c. 88 s. 68; R. S. 1858 c. 1208.67; R. 8.1878 
8. 3635; Stats. 1898 s. 3635; Stats. 1925 8. 301.44; 1945 c. 441] , 




