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CHAPTER 301.
COMMENCEMENT OF ACTIONS, PLEADINGS AND PROCEEDINGS.
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3801.05 Summons returnable in 3 days.

301.06 Action by or against town.

301.07 TFictitious and partnership names of
defendants.
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301.09 Service on corporations,
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301,13 Detention of defendant.

301,14 Return of service,

301.15 Penalty for neglect to serve or for
false return.

301.17 Summons,

301.19 Civil warrant.

301.20 Appearance of parties,

301.21 Minor to sue by next friend.

801.22 Guardian for minor defendant.

301.28 Consent of next friend and of guard-
ian,

301.24 Removal for prejudice of justice.

301.245 Removal to small claims court.

301.25 BEffect of trial after change of venue.

301.26 If justice material witness or of kin
to party.

301,27 Original and garnishee actions stay
together.

301.28 Proceedings if title to land is in
question,

301.30 Cause to be removed to circuit court,

301.31 Jurisdiction of circuit court.

301.32 Justice’s office to'be open, when.

301.33 Process returnable on Saturday,
continuance.

301.84 Join issue before adjournment,

301.35 Rules of pleading and procedure.

301.36 Offer of judgment; trial against co-
defendants.

301.87 Proceedings if offer of judgment re-
fused,

301,38 Adjournment, defendant not appear-
ing.

301.39 Pirst adjournment when parties ap-
pear,

301,40 Second adjournment.

301.41 Adjournment, return for what time;
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301.44 Action on undertaking.

301.01 Action, how commenced. Actions may be instituted before a justice either

by the voluntary appearance of the parties or by service of summons or warrant.

[R. S.

1849 ¢. 88 5. 14; R. S. 1858 ¢. 120 s, 14; R, S. 1878 s. 3593 ; Stats. 1898 s. 3593 ; Stats. 1925

5. 301.01; 1935 ¢, 873 ; 1945 ¢. 441]

Note: Voluntary appearance, See notes
to 262.17.

It is the fact of service of the summons,
not the proof of such service, that gives ju-
rigdiction. Hven after attack by certiorari
the return may be amended to show the fact.
D%VLaval S. Co. v. Hofberger, 161 'W 344, 154
N 387.

301.02 Justice court process; summons in blank, filing.

Jurisdiction over defendants who were
served with process or who appeared is not
lost by rendering a default judgment against
one who was not served and who did not
appear. ¥rench v. Ferguson, 77 W 121, 45
NW 817,

(1) All process issued by

a. justice or by an attorney shall run in the name of the “State of Wisconsin,” be dated
on the day it is issued, be signed by the justice or by the attorney, and shall be directed
to the sheriff or any constable of the county. The process shall contain the names of the
plaintiff and defendant, the name of the justice and the county where he resides, the place
where returnable and the return date and hour.

(2) Justices may sign any summons in hlank and deliver it to any licensed attorney, to
be issued by the attorney, and upon the filing of such summons with the justice who signed
it, the justice shall forthwith docket the case and his docket entries shall have the same effeet
as if made at the time of issuing the summons. No summons so issued shall be valid unless
the attorney indorses thereon his name or the name of his firm in substantially the following
form: Issued by A. B., plaintiff’s attorney.

(3) A summons signed in blank by the justice and issued by the attorney, or issued
and signed by an attorney, shall be filed with the justice before whom returnable at least
24 hours before the return time specified therein. In case the summons is issued and signed
by an attorney subsection (2) shall apply to filing, docketing and effect of such summons.
[R. S. 1849 ¢. 88 s. 15; R. S. 1858 ¢. 120 s. 15, 235; R. 8. 1878 s. 3594 ; 1887 ¢. 196, 379;
Ann. Stats. 1889 s. 3569, 3594; Stats. 1898 s. 3594; 1903 c. 20 s. 1; Supl. 1906 s. 3594;
1907 ¢. 116; Stats. 1925 5. 301.02; 1935 c. 273; 1945 . 441]

Comment of Advisory Committee, 1945: of the action. The provision that failure to

(1) is amended by requiring every process
to contain the name of the justice and the
place to which it is returnable and by omit-
ting the requirement that the town, village
or city where the justice resides be given.
(3) is amended by reducing from 72 to 24
the hours (before return time) within which
a summons issued by an attorney must be
filed, That is sufficient notice to the justice,
and he is the only one who needs notification

file automatically dismisses the action with-
out costs is struck out because it seems
overly harsh and because the parties may
wish to try the action and because the failure
t1%3ﬁlse) the process is the officer’s fault, (Bill

Note: This statute is mandatory and all
of its provisions must be complied with to
give jurisdiction, Johnson v, Turnell, 113
W 468, 88 N'W 515,
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301,03 Summons first process. Except in actions begun by warrant, the first process
in actions shall be a summons in the form provided by section 301.17, returnable not

less than 6 nor more than 15 days from its date. [B. S. 1849 . 88 s. 16 R. 8. 1858 e.
120 s, 16; R. 8. 1878 s. 8595 ; Stats. 1898 5. 8595 ;.Stats. 1925 s, 301.08; 1.945 ¢, 441]

Summons 1eturnable to. a, v111age in a
town named is good, Ba1num v. Pitzpatrick,
11 W' .81,

- It is necessalv that the hom and place be
Roberts v. Wa.men, 3 W 736,

Note: In computing. time the day of the
service should be excluded and that of the re-
turn included. Young v. Kluegel, 922 W 361,
66 NW 355, ) .

designated,

[801.04 1epealed by 1945 e. 441]

301.06 Summons returnable in three days, A justice shall issue a summons re-
turnable in 3 days where he is satisfied from the affidavit of the plaintiff or other competent
person that the plaintiff has a cause of action upon contract against the defendant and
that he is a nonresident of the county or is about to remove from the county with intent
not to return thereto. to reside, or is about.to remove, convey or dispose of his:property
fraudulently so that the plaintiff will be in danger of losing his demand nnless the sum-
mons be granted. No attorney shall issue a summons under this section. [R. 8. 1849 e.
88 5. 19; R. 8. 1858 ¢. 120 s. 22; R. 8. 1878 s. 3597; Stafs. 1898 8 3597 ;. Stats. 1925 s.
301.05 ; 1930 ¢ 2735 1945 ¢, 441]

. Comment of Advisory Committee, 1945: The last sentence is amended to state the mtent
clearly. (Bill 193-8)

301,06 Action by or against town. An action. hy or against any town or fown
officer in his official capaecity shall he commenced in some other town in-the county exeept
that an action may he commenced by a town for violation of a town ordinance before a
justice in such.town. [R. S, 1849.c. 88 s. 164; R. S. 1858 ¢, 120 s. 19; 1871 ¢, 146; R. S.

1878 s. 3598; Stats 1898 s. 3598 ; Stats., 192 '3 s. 301.06; 1939 ¢. 529; 1945 c. 441 4617+
Note: In an action commenced before a thl
justice not elected in a town adjoining, that . :
Justlce has no jurisdiction of the defendant, .
301.07 Fictitious and partnership names of defendants When the name of any
defendant is not known to the plaintiff, an action may be commenced against him'by a
fietitions name; but the justice may amend the proceedings according.to the truth: of the
matter and shall thereafter proceed as if the defendant had heen sued by:his right name.
In an action against a partnership, when the names of the partners are riot knowi g the
plaintiff or the person who makes affidavit on his behalf, the action may be commenced in
the partnership name and all proceedings therein shall bé in that name until the names of
the partners are known, when they may be substituted for'the partnership name. -[R. S.
1849 ¢, 88's.18; R. 8. 1858 ¢, 180 s. 21; R:: 8. 1878 5. 3599; 1883 ¢. 249+5.:2; Ann. Stats.
1889 5. 3599 1893 c. 184 ; Stats. 1898 s 3599, Stats. 1925 s, 301.07; 1945 ¢ 441] R

Blake,

but that was waived by appealance.
v. Westford, 33 W 323. .

Note: defendant’s true name.
names the plaintiff or all the plaintiffs, if 19 W 397,
there is more than one, must be ignorant of .
301.08 Summons, how served on 1nd1v1duals. A summons, exeept when issued
against a corporation, shall be served by delivering a copy theveof to the defendant, if he
be found, and if not found, by leaving a copy thereof at his usual place of abode in the
presence ‘of somé one of the’ famlly of suitable age and discretion, who shall be informed of
its contents, at least six days hefore the tlme of the appearance therein mentioned; a
summons returnable in three days must be served personally, and not less than two davs
before the time of the appearance therein mentioned.  [R. 8. 1849 ¢. 88 5. 24; R. S. 1858
¢ 120 s. 27; R. 8. 1878 s. 3600; Stats. 1898 s. 3600 Stats. 1925 s 301 08; 1927 e 82
1945 ¢, 441] -

To authorize the use of ﬁctltious Mecklem V.

served on the defendants J. K. and H., K bvl

Revisers’ Note, 1878: “Same as sectlon 27
chapter 120, R. 8. 1858, with the words ‘ex-

cept when .1ssued agalnst ‘a' corporation’ in-.

serted. ‘This should be so asithe next.sec-
tion provides how it shall be served When a
corporation is” defendant.”

Note: See note to section 304.24, Cltll‘l
De Liaval 8. Co. v. Hofberger, 161 W 344 154
NW 387.

A return certifying that at a designated
time and place the within summons was

reading the same to J. K,, and dehveung to
and 'leaving with ‘him a true copy ‘thereof
for each of them, at their usual place of
abode, and that H. K. could not be found,

;- shows a good service on J, K. and’ plobab]v

on H, K, Young v. Krueger, 92 'W. 361, 66
NW 355.

A general appedrance waives' defective
service, Ruthe v. Green Bay & M. R. Co., 37

W 344

301.09 Service on corporations, Unless otherwise provided by law, actions against
corporations shall he commenced by summons, which shall be served within the county by
leaving a copy thereof with any officer, agent or person upon whom a circuit court, sum-
mons against such corporation may be served, at least 6 days before the return day thereof;
and such service shall have the same effect as.personal service upon a natural person.
[B. S. 1849 ¢. 88 s. 162, 165; R. §. 1858 ¢. 120 s. 18, 20; 1870 ¢. 34; 1871 ¢. 71; 1872 c.
119 5. 42; R. S. 1878 5. 3601 ; Stats. 1898 s. 3601, Stats. 1925 s, 301.09; 1945 ¢, 441]
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Comment of Advisory Comnuttce, 1945
Only licensed attorneys may practice in jus-
tice court; State ex rel. Junior Bar Ass'n v.
Rice, 236 W 38. Therefore the practice in
justice court and courts of record should be
the same so-far as that is practicable. It is
practical to have the requirement for service
of summons-on a coxporatlon identical in all
courts,’
must be served within the county, whereds

the circuit court summons goes throughout -

the state. ' The’ exceptlon as to railroad and
express companies is struck out, It is un-
necessary and ambiguous. 262.09 is complete
and modern,
took effect July 1, 1942.
ils inserted after ‘‘shall be served.”

“Within the county”

‘301,10 - 'Warrant, when to issue,

Of“course the justice court summons-

The present circuit court rule
(Bill
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Revisers’ Note, 1878; “‘In place of sections
18 and 20, chapter 120, R. 8, 1858, as amended
by chaptex 34, Laws' 1870, and chapter 71,
Laws 1871, and part: of séction 42, (,hapter
119, Laws 1872; provides that the summons
may be served upon the same officers or
persons that a summons in a circuit court
may be served, except that wheén the action
1s against a railroad or express corpora-
tion, it may be served as prov1ded in section
18, chapte1 120, R, S. 1858.”

Note: Summons against railroad com-
pany may be served on any station or depot
agent of- the company as well in a suit for
services as any other. Ruthe'v. Green Bay
& M. R. Co.,, 37 W 344, .

i

The plaintiff is’ entltled to a warrant to arrest the

body of the defendant upon filing with the justice an aﬂlddmt made by him or in his behalf
showmg to the satisfaction of the justice either: :
(1) That the plaintiff has a demand agamst the defendant for money collected by him

as a public officer;

(2) That the plamtlff has a demand against the defendant for damagee ariging from
the misconduet or neglect of the defendant in any professional employment or pubhc

“office;

( 3) That the defendant has committed a trespass or other wrong, speclfym,g ‘the nature

l‘he1e0f to the damage of the plaintiff; or

(4) That the defendant has incurred a penalty or forfeiture by the v1olatlon of some
law, specifying the same, for which the plaintiff has a right to:prosecute. : The affidavit
shall . state the facts within the knowledge of the affiant, constituting the grounds for a

warrant, . [R. S. 1849 c. 88 s. 20-22; R. §

§. 1858 ¢. 120 s. 23 25 E, S 1878 s. 3602 Stats.

1898 s. 36‘02 Stats. 1925 5. 301.10; 1.945 c. 441]

Note: A warrant, regular upon 1ts face, is
a protection to one not a party to the ac-
tion who had no knowledge congerning it
outside the warlant Mudrock v, Killips, 65
W 622, 28 NW .66,

"If the affidavit requu'ed 'to be made’ be-
fore.the warrant issues is radidally defective
the justlce has no authority to issue it, and
it is void 'as to 'the party at whose’ reque&.t
it-is issued and.is no. ground .of defense to
h1m m .an a.ctmn for assault and ba.ttery

301 11 Gontents of Warrant

committed in an attempt to execute it. Mud-
rock v. Killips, 65 W 622, 28 NW 66,

‘Warrant is proper process in action to re-
cover; penalty for. keeping unlicensed dog,
and error in issuing criminal instead of civil
warrant will not deprive justice of jur 1sdxc-
tion. Carter v. Dow, W, 298.

Statute
voluntary ‘or

makes no dlstmctlon between
involuntary trespass or tres-

: pass committed: personally or: by animals;

Harrison v, Brown, 5 W 2

The walrant shall command the- sheuff or eonstable

to take the body of the defendant and bring him forthwith before the justice to answer the
plaintiff, and shall require the officer to notify the plaintiff-immediately of -the arrest:
[R. S, 1849 ¢. 88 5. 85; R. 8, 1858 ¢. 120 s, 28; R. 8. 1878 s, 3603; Stats. 1898 s. 3603 ;
Stats. 1995 s, 301,11; 1945 c. 441]

Comment of Advisory Committee, 1945:
The defendant can be kept in. custody only . use.
12 "hours and the notice to. the plamtlff

301.12 ‘Warrant,, how served. . The wauant shall be selved by an'estmcr the de-
fendant and taking h1m before the justice who issued it; but if, on the return the1e0f he.
is ahsent or unable to fry the aetion the officer shall. forthw1th take the defendant to the
nearest justice of the county, who shall proceed as if the warrant had been issued by him.
[R. S. 1849 ¢..88 s. 26; R.S. 1858 ¢, 120 5. 29; R S. 1878 s. 3604; Stats.. 1898 s. 3604;
Stats, 1925 s. 301.12; 1945 ¢, 441} i ‘ o

Comment of Adwsor,v Committee, 1945: tice of the countv 1s substxtuted for nearest
It often happens that there is no other in the town. (Bﬂl 19 5)
justice in the same town—the nearest jus- :

301,13 . Detention of defendant. When a defendant is brou<>ht l)efore a Justlce on
a warrant he shall be detained by the officer for 12 hounrs, and no lonoer unless within that
time he has been released by the direction of the justice, or the frial of the action has
been conimenced or has been delayed at. the instance of the defendant. [R. S. 1849 e,
88 s, 27; R. 8. 1858 ¢. 120 s. 30 R. 8. 1878 s, 8605 ; Stats. 1898 s. 3605; Stats, 1925 s.
301.15; Y945 o. 441]

Note: This section has no application to visors of Manitowoc County v. Sulhvan, 51
a conviction for assault and battery. Super- W 115, 8 NW 12,

801,14 Return of service. Kvery officer serving any process authotized by Title
XXVIII shall return théreon in writing the time and manner of service and sign his name
and ‘add his official title. [R. 8. 1849 ¢. 88 s. 28; R. 8. 1858 ¢c. 120 s. 31; R. S. 1878 s.
3606 ; Stats. 1898 s, 3606 ; 1925 c. 86; Stals. 1985 s. 301.14; 1945 ¢, 441]

. Note: Officer may be permn‘:ted to amend cording to the facts. Bacon v. Bassett, 19
his return . before ~or after judgment ac- W 45; Wheeler v, Smith, 18 W 651,

should be given a.t once if it 1s to bhe of any
L (Bill 193-S) o
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of justice:'in rendering, and of all others in
parties justice has no authority to proceed enforcing it, are wrongtul. - Selby v. Platts,
and judgment so rendered is void, and acts 3 Pin. 170.

301.15 Penalty for neglect to serve or for false return. If any ofﬁeer without
showing good eause therefor, fails to execute any process delivered to him and make due.
return therecof, or makes a fdlse veturn, he shall, for every such offense, pay to the party
injured $10 and all damages the party sustained by reason thereof. [R.S. 1849 c. 88 5. 29;
R. 8. 1858 ¢, 120 s. 32; R S, 1878 s. 3607 ; Stats, 1898 s. 3607 Stats. 1925 8. 301 15; 1945
o 4417 - )

[801.16  repealed by 1997 e. 501 s. 1] )

301 17 Summons.. A summons may be in substantially the :Eol]owmg form'

State of Wiscongin, | . In'Justice Court : ‘

«..i County. =~ Before . ... ...\, Justice of the Peace
The State of Wisconsin, to' the sheriff or any constahle ‘of said county:

“You are lieveby commanded to summon A. B, if found within this county, to appear
hefore .... .... ajustice of the peace"in said coimnty, at his office at .... (location of
office) on the .... dayof ....,19:.,at ..., 0 L]O(‘l\ in the ... .noon, to answer to C. D,

plaintiff, to his damage $200 or under.
_Dated ...., 19 ...

In absence of return or appeéarance of the

voas ), Justice of the Peace.:
(or Attorney at Law, \*1th office
at ....)
[R.S.1849 ¢. 88 5. 81; R. 5. 1858 ¢. 120 5. 35; R. S. 1878 5. 8609 ; Stats, 1898 s. 3(‘09 109
6. 86; Stats. 1985 s. 301. 17; 1987 ¢. 501 8. 2; ’1985 ¢. 27 3; 1945 ¢, 441]

words may be corrected after appearance;
it is merely a technical defect. Wheeler v.
Smith, 18 W 651,

Summons returnable to village in town,
both named therein, sufficient. Barnum v.
Titzpatrick, 11 W 81. :

It is ‘necessary that the hour ﬂnd place
be designated. Roberts v. Warren, 3 W 736

Note: Where a justice resides in a village
sembracing territory in  two' counties, the
venue may be laid in both. Starkweather v,
Sawyer, 63 W 257, 23 NW 566,

If infant sues summons should describe
plaintiff as “an infant who sues by A. B,
who is appointed by the court to prosecute
for him.” * But irregularity in omitting such

[801.18 repealed by 1945 c. 441]

30119 Civil Warrant, A warrant may bé'in substantlally the fo]]owmo form

State of Wisconsin, In Justice Court

«... County. Before .... ...., Justice of the Peace
The State. of Wisconsin, to the sheriff or.any constable of said .county:

You are hereby commanded to take the body of A. B,, if found \\'1thln Vour eountv
and bring him forthwith before the undersigned, justice of the peace in said .county,
at his office at .... (location of office), to answer to C. D., plaintiff, to his damage %200
or under; and you are commanded to give due notice thereof to the plaintiff.

Dated ...., 19...
eiee. o0y Justice of the Peace.

[R.S. 1849 c. 88 5. 83; R. 5. 1858 ¢. 120 s, 37; R. 8. 1878 5. 3611; Stats. 1898 s. 3611;
Stats. 1995 s. 801.19; 1945 c, 441}

301.20 Appearance of parties. Sectiong 260.13 to 260.17 apply to actions in' justice
court. Any paltv except a minor, may appear by an attérney or in person and ‘eonduct or
defend any action. [R. S, 1849 c. 88 s. 34,40; R. S: 1858 c. 190 5. 38, 44; R.-S. 1878 s.
3612; 1879 ¢c. 194 5. 2 sub 27; Ann, Stats. 1889 s. 36‘1? Stats. 1898 s. 3612 Stats. 1985°s.
301 20 1945 ¢. 441]

Commient. . of Advisory Committee, 1945: ject to the Junsdxchon Bestor v, Inter
The amendment follows the general rule County Fair, 135 W 339, 115 NW 809y
for appeatrance’in’ courts of record, If the Taking appeal from Judgment is. appear-

ance gufficient to constitute waiver of serv-
- 1?164‘ Ruthe v, Green Bay & M. R, Co., 37 W»

Appearance, plea and submmslon Wa}ve%'
objéction to want of service of process-and
gives jurisdiction of the person. “’oodruff

agent. must be an. attorney, the, language
should be ‘changed. “A lay person ¥ *
may not appear in a representative- oapamty
bhefore a justice of the peace.” State ex rel.
Junior Ass'n of Mllwaukee Bar v. Rice, 236
W .38, (Bill;193-8),

Note: “A’lay person * * * may’ not. ap-
pear in ‘a 1'epresentat1ve capacity hefore a
- justice of the peace.” (Syllabus) State ex
rel, Junior’ Bar Ass'n y. Rice, 236 W 38, 294
NW550..

“Where defendant’ appears and moves to:

amend-thé return of thq service so as to con-
form to the facts, the motion amounted to a
general appearance even though the defend-
ant stated that he appeared specmlly to ob-

V. Sanders, 18 W 161.

‘Statement in return of justice that par-
ties appeared means that'thére wds a gen-
eral appearance. Cron v. Krones, 17 W 401,

‘Where agent or attoruey appears and .
prosecutes or defends it is presumed to be
done on sufficient authorlty Shroudenbeck
v. Phoenix ¥, Ins. Co, 15 W~ 632
15 See ‘note to 256.30, cxtlng 34 Atty. Gen,

55.

-301. 21 Minot to sue by next friend.  An action instituted bv a mmor shall be

(hsmlssed (ori ‘motion of the defendant) unless a next friend for hii is appomted ‘When-

" - ever requested the justice shall appoint some snitable person, econsenting thereto in writing,
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named by the plaintiff to act as his next friend in the action. The appointee shall be
responsible for the costs therein. [R. S. 1849 ¢. 88 s. 85; R. S. 1858 ¢. 120 5. 39; R. 8.
1878 5. 3613; Stats. 1898 s, 3613 ; Stats, 1925 s, 301.21; 1.945 ¢, 441]

' Comment of Advisory Committee, ‘1945 \nte' The prosecution to judgment of an
301.21 is amended so that the action may actlon by a minor without the appointment

continue if a next friend is appointed, even of a “next friend” is not a jurisdictional
though it wag beégun by 4 mminor in pérson “ertor. It§ mandatory language must be
and without a next friend. Prosecution to- read in connection with the provision of
judgment by a minor without a friend is not 269,43, that nothing shall be deemed ma-

terial “which shall not affect the substantial
rights of the adverse party.” Redlin. v,
‘Wagner, 160 W 447, 152 NW 160,

See Wheeler v, Smith, 18 W 651,

301.22 . ‘Guardian for minor defendant, After the serviee and return of eivil process
against any minor the action shall not be further proseented until a guardian for him has
beeni appointed. Upon the request of a defendant the justice shall appoint some person,
consenting thereto in writing, to be guardian of the defendant in the action; and if the
defendant does not appear on the return day of the process or if he negleets or refuses to
nominate such gnardian the justice may, at the request of the plaintiff, appoint any suit-
able person as guardian, The gnardian shall not be liable for costs, [R. S. 1849 e. 88 s. 36;

R. 8. 1858 ¢. 180 s. 40; R. S. 1878 s. 3614; Stats. 1898 s. 3614; Stats. 1925 s. 301. 22
1945 ¢. 441]

Comment of Advisory Committee, 19435
-The requirement for ﬁling the guardian's
consent -ds struck  out. . The consent should
be written on the docket, “Suitable” has

301.23 Consent of next friend and of guardian.
may be used under sections 301.21 and 301.22:

.... County

I hereby consent to be the next friend of A, B., a minor, in an action against C. D., and

hereby promise to pay C. D. such costs as he recovers agalnst A.'B. in said action.
, (signed) John Styles.

a jurisdictional error. 301,21 miust be read
in connection with 269,43, Redlin v, Wag-
ner, 160 W 447, (Bill 193-8)

That pfob-

been substituted for “discreet”.
(Bill

ably does not change the meaning.
192-8)

Substantially the following forms

John Styles is ‘éccordingly appointed. o
‘ vees vees, Justice of the Peace.

‘ A",B' In Justice Court
C. 'D Before .... ..., Juqtlee of the Peace
«... County

I consent to be guardian of C D., a minor, the defendant in the above entxtled action.
(signed) John Styles.

J ohn Styles is aecordingly appomted.
' cess weusy Justice of the Peace.

Dated ..., ...3, 19..,

[R. S. 1849 ¢. 88 5. 37; R. 8. 1858 ¢. 120 s. 41; R. S. 1878 5. 3615 ; Stats. 1898 s. 3615 ;
Stats, 1925 s, 801.23; 1945 ¢ 441].

30124 Removal for prejudice of justice. If the defendant, on the return day of
the process and before any proceedings are had on his part, makes oath that, from
pl'eJudlee, he believes the justice will not decide impartially in the action and pays to the
justice 75 cents for making a copy of his:docket and transmitting the papers, then the
justice shall immediately transmlt all the papers in the action to the nearest justice in
the same county who ean he found, who shall proceed in the action as if the said action
had been ecommenced before him. In cities of the first ‘class the justice shall immediately
transmit all the papers in the case to the municipal eourt of the county, which shall proceed
the same as if the action had been commenced in said court. This section shall not extend
to a second removal, [R. S. 1849 ¢, 88's. 46; R, 8.'1858 ¢.-120 s, 47; R.-S. 1878 s.-8616;
1883 ¢. 197 ; Ann, Stats. 1889 s. 3616; Stats. 1898 s. 3616 ;1911 ¢, 424; Stats. 1925 s.v
301.24; 1945 6. 441]

C(munent of Advisory Committee, 19435

The .affidavit. of prejudlce is changed to
agree with the afiidavit required for change
of .venue .in. circuit court; .sec. 261.08, “Or
other cause” has often operated as a trap

for the unwary. (Bill 193-S)
. Revisers’ Note, 1878: ‘‘Section 47, chap-
ter 120, R. S, 1858, amended to require the

return to be made to the nearest Justlce in
the same county.”

Note: Sufficiency of an affidavit of prej-
ndice discussed and illustrated. An adjourn-
ment by a justice in order to inform himself
as to the validity of such .an affidavit, in
view of the provision of 301.39 authorizmg
an ‘adjournment for not more than - three
days without the consent. of either party,

does not déprive him of, Jurlsdlctlon Blumme
v. Tierney, 182 W 511, 196 NW 867,

If the transcript ot the docket returned
by the justice upon certiorari shows that
only part of.the defendants made applica~
tion for the removal of the cause and that
a removal was denied for that reason, no
loss of jurisdiction will result notw1thstand-
ing the return also shows a written demand
for removal on behalf of all the defendants,
State ex rel. Cameron v. Roberts, 87 W 292,
58 N'W 409,

An affidavit which states that the afliant
believes that ‘“from prejudice or other
cause” the justice will not decide impar-
tially is insufiicient,” Hager v, Falk, 82 W
644, 52 NW 432, :
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If the name of justice to whom cause has
been removed has .not been inserted in the
papers such justice may allow the justice
from whom the cause was removed to in-
sert his name. Starkweather v, Sawyer, 63
W 297, 23 NW 566.

The application should be denied unless
all the defendants or the plaintiffs who are
actually interested in the controversy and
have appeared in the action unite in it. Jaen-
beck v, Hewitt, 61 W 96, 20 NW 372,

If the COI]dlthllS pr escribed are complied
with the cause must be removed dr the jus-
tice loses jurisdiction if there is no further
appearance, Hellriegel v. Truman, 60 W
253, 19 NW 79,

The cause should be removed though the
oath is made by only part of the defendants
if all of them join in the motion for removal.
The rule estahlished for removal from the
cireuit courts applies to justices’' courts, the
language of the statutes being alike, frell-
rviegel v. Truman, 60 W 253, 19 NW 79,

301,245 Removal to small claims court,

PRACTICE BEFORE TRIAL 301.28

In garnishee proceedings, where process
is issued in aid of execution upon judgment
previously rendered by same justice or his
predecessor, execution defendant has no
right to have proceedings removed on ac-
count of prejudice of justice. Garland v.
McKittrick, 52 W 261, 9 NW _160.

If tender is not regarded as.proper .jus-
tice should immediately state his objection
and give an opportunity f01 a proper tender,
Jenkins v, Morning, 38 197,

Affidavit is not required, only an oath,
Where oath is- reduced to w11tmg, signed
and filed as affidavit it is sufficient to au-
thorizé rémoval though deflcient as affidavit
for lack of a, venue, .Burns.v, Doyle, 28 W

If a cause has been removed and the pa.r—
ties proceed before the justice to whom it
was sent without objections they cannot,
after the trial, object that he was not the
nearest Justlce. Co‘: V. Groshong, 1 Pin, 307

In counties having a population of more

than 125,000 and less than 500,000, and in which a small claims court has heen established,
the defendant in any action brought in justice court, may, on the return day of the process
and before any other proceedings ave had on his part, make oral or written request to
transfer the cause to the small claims court of said county. Upon receipt of such a request,
accompanied by a fee of 75 eents, the justice shall forthwith transmit all the papersin such
cause to the clerk of the small elaims court of said county. [1945 ¢ 423] ‘

301.25 Effect of trial after change of venue. After the parties have tried ' the
action upon the mevrits, hefore any justice to whom the papers have béen tiansmitted, the
judgment thelem shall ot be invalid for any irregularity in the proceedings for' ;emoval
[1908 ¢. 118 s, 2; Supl, 1906 5. 3616a; Stats. 1925 s. 301.25; 1945 e. 441] co

301.26 If justice material witness or of kin to party. If, previous to ,]ommg 1ssue
in any action, either party, his agent or attorney makes affidavit that the justice before
whom the action is pending is a material witness, without whose testimony he. cannot
safely proceed to trial, or if it appears that the justice is near of kin to either party, the
Jjustice shall transmit the action and all'papers therein to some other justice of the county, -
who shall thereupon proceed as if the action had been commenced before him, [B. S.
1849 ¢. 88 s. 47; R. 8. 1858 ¢, 120 s. 48; R. S. 1878 8. 3617 Stats. 1898 s. 3617 ; Stats.
1925 s, 301.26; 1.940 c. 441]

Note: Parties Who appear before the jus- fendants) who are actually 1nterested in

tice to. whom cause has been removed and
proceed to trial waive lack of jurisdiction
arising from the insufficiency of the affidavit
for removal, Magmer v. Renk, 65 W 364, 27
NW 26,

As used in this section “kin” includes re-
lations by blood and marriage and a justice
is disqualified from trying a cause to which
his son-in-law is a party. Elderkin v. Wis-
wall, 61 W 498, 21 N'W 541

The application for a change must be
made by all the parties (plaintiffs or de-

301.27 Original and garmshee actions stay together.

the controversy and who have appeared in
the action. Jaenbeck v, Hewitt, 61 W 96,
20 NW 372, ) .

© Where justice is disqualified because-he
is near of kin it is not necessary that such
fact should be made to appear before join-
ing issue. Justice, knowing fact, should act
on his own knowledge and transmit’ cause
to some other justice; not knowing the fact
until after issue joined he should decline to
proceed and remove the case,” Hibbard v.
Odell, 16 W 633. .

A garmshment action and the

ong'mal action are always in the same court. If the venue of either is changed, the other
action (by operation of law) is also changed and all the papers go with it. The justice to
whom the actions are moved shall proceed as though the actions had been .commenced

before him,
3618; Stats. 1925 5. 301.27 ; 1945 ¢, 441}

- Comment  of "Advisory Comlmttee, 19435
801.27 is. simplified but the meaning is not
changed, except it may be somewhat gen-
eralized—the first sentence in old 801.27 say-
Ing “When a suit in which any person shall
have been summoned as garnishee shall be

301,28 Proceedings if title to land is in questlon. a
answer allege facts showing that the title to lands will come in question.

[1858 ¢. 58 5. 3; R. 8. 1858 p. 704 s. 8; R. 8.:1878 s. 3618 Stats, 1898 S

removed under the provismns of either of
the preceding sections” etc. (Bill 193-8) -

Note: Venue cannot be changed where
the principal suit had been decided before
commencement ‘of garnishee action. Garland
v, McKlttmck, 52 W 261 9 NW 160,

The defendant may in h1s ve11ﬁed
[R. 8. 1849 c.

88 5. 58; R. S. 1858 e. 190 s. 01; R. 8.1878 s. 3619; Stats. 1898 8. 3619; Stats. 1925 s,

301. 28; 194a e 441]

Comment of Advisory Committee, 1945:
“Delivered to the justice, who shall file” ete.
need not be expressed; it is implied. Fur-
thermore 301,35 (2) prowdes that ¢The
pleadings * * * if in writing * * * shall be
filed.” 801.28 is amended to require that the
answer he verified if it states that the title
to land is involved, and 301.29 is repealed,
The latter section requires the defendant to

give a bond if he w1shes to raise the Juris-
dictional question of title. The defendant
did not ask to be sued and should not be
penalized for defending his title to land.
The law should be satisfied by a sworn an-
swer which raises such issue,” (Bill 193-8)

Note: Action to recover share of pro-
ceeds of the sale of land to a third person
involves the title to land, where the defend-
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ant -denies the land belonged to the plaintiff
but admits the sale to the third person,
Richer v.-Carlson, 136 W 353, 117 NW 815,

- Where complalnt alleged ownership and
possession of lands by plaintiff and trespass
of the defendant, and the answer denied
such trespass because the true line between
theiland of the parties was such as to locate
the alleged trespass on defendant's land, the
title:to land was iiivolved and case ploperly
ﬁllnoved Rellly v. Howe, 101 W 108, 76 NW

4

The title 'is not in question and cannot
arise in an aCtIOH for forcible entry and un-
lawful ‘detainer.” Menominee  R. ‘L. Co." v.
Philbrook; 78 W 142, 47 N\V 188; Newton v.
Leary, 64 W 190, 25' NW 3

" In 'an action for the’ conversmn of timber
the complaint 'alleged that the title to the
Jand’ from 'which the timber was cut was
in plaintiff’s brother, who gave him license
to cut. The answer denied thi¢ and alleged
that defendant held the title. 'The question
of the title was in issue. Huddleston v.
Johnson, 71 W 336, 37 NW 407,

A ught of way is an interest in land and
the existence thereof cannot be tried in jus-
tice “court. Low1tz v. Leverentz, 57 W 596,
156 N'W 842,

Denial of allega.tlons that plamtlff was
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owner anhd in possession puts title in issue.
Lipsky v. Borgmann, 52 W 256, 9 NW 158.

It seems that action for damages for
fraud in sale of land does not involve title,
Bird v, Kleiner, 41 WV 134, Demurrer to com-
plaint on ground that it sets up title does
not raise the question. Stoppenbach v. Zohr-
laut, 21 W 385, Nor general denial, where
plaintiff unnecessarily sets forth nature of
his title in action of trespass. Watry v.
Hiltgen, 16 W b516. Nor merely setting up
facts showing 'that plaintiff may seek to
prove hig case by proof of title. Ohse V.
Bruss, 45 W 442, disapproving Rogan v.
Perry, 6 W 194

Title is involved in action for trespass
by cutting timber if defendant claims timber
under deed, Strasson v. Montgomery, 32 W

Dlspute between adjoining owners as to
title to division fence involves title, Murray
v. Van Derlyn, 24 W 67.

Question of title to land is not raised by

an answer in replevin for animal that it had-

been taken up on a highway. ~Miles v,
Chamberlain, 17 W 446, - '
Answer in action for 0bstruct1n° high-

way that the locus in quo was defendant s
freehold raises question of title. State wv.
Doane, 14 W 483. ’

" The answer is to be verified under 301.28 as

. [301.29 7epealed by 1945 ¢. 441) , ‘ -
301.30 Cause to be removed to circuit court Upon filing such verified answer the
,]ustlce shall immediately make an entry thereof in his docket and cease further proceedings
in- the action; he shall collect from the plamtlﬁ $1 for state suit tax and $2 clerk’s. fees
and celtlfy and return to the cireuit court a transceript of his docket relating to the action,
and all process and other papers therein, and pay to the elerk of said eourt said state tax
and clerk’s fees. [R. 8. 1849 c. 88s.55; R. 8. 1858 ¢. 120 5. 54; 1866 ¢. 8 5. 1; R. 8. 1878 s.
) 36‘21 ;S’tats 1898 s, 8621; Stats 1925 5. 301 30 1.945 ¢ 411]

! Comment of A(IV]SOIV Committee, 1945 court And if he had he would be obhged
to prepay $3. (Bill 193-8)
Note: See note to 301.31, mtlng Kunball

v, Adams, 52 W 554, 9 NW 170

amended. 'The:clerk’s fees should be paid
as.well as the state suit tax. The plaintiff
should have ‘begun his action in the gircuit

© 801,81 Jurisdiction of circuit court. Upon filing the pl'oceedmgs and papels in the
office of the clerk of the eourt, the cireiiit court shall proceed therein.to. judgment and
execution the same as if the action had been originally commenced therein. [R. S. 1849
¢. 88 s, 56; R, 8. 1858 ¢.120 s, 55; RB. 8. 1878 s. 3682; ;S'tats. 1898 s, 3622; Stats, 1925 s,
301.31; 1945 c. 441)

; Note: When the papers have been filed
the. circuit court is possessed of the cause
under this section although justice did not W 554, 9 NW 170.

*:301.32 Justice’s office to be open, when. - At the hour named for the return there-
of, in any process issued by a justice, or issued and signed by an attorney, and. at the
hour to which any action is adjourned, the justice shall be present and have his office open.
The justice shall call the action for trial at the hour specified in the process or by the
adjonrnment. A party who does not appear when the action is called isin default.. [E. S.
1849 ¢. 88 s, 41; R, 8. 1858 ¢. 120 s. 45; 1875 ¢. 172; R. S. 1878 s, 3623 Stats. 1898 S
3623 ;.Stats. 1925 8. 301.38; 1935 ¢, 273; 1.940 ¢. 441)

‘Comment 'of Advisory Conimittee, 1945:
In other courts, high and low, a party must
answer when the bell tolls the hour, That
is true in: quasi-judicial and in administra-
tive trlbunals This - ancient justice court
rule i§ a_survyival; it wastes much valuable
time, and does no good, Again the rule is
often disregarded in this: the case is called
and the justice goes about his other affairs
for an hour and is absent from his office.
What would be the effect if the defendant

301 33" Process returnable on Saturday, continuance, ' When a, process aO’amst a
defendant who habitually observes Saturday instead of Sunday as a day of rest is re-
turnable on' Saturday, lie shall be entitled to Lave the action continued to the Monday
following at the same hour, upon filing with the justice, at or before the return of the
process, an affidavit statmg that he habitually ohserves Saturday instead of. Sunday as
a day of rest; and he shall be entitled to all his rights on the adjournment day the same
as if it were the return day of the process. [1851 ¢. 388 s.1; R. 8. 1858 ¢. 120 5. 34; R. S,
1878 5. 3624 ; Stats. 1898 s. 3624 ; Stats. 1925 s. 301.33; 1945 c. 441]

301.34 Jom issue before adJournment The parties shall plead before an adjomrn-
ment shall be granted unless they consent to an adjournment without joining issue, exeept

certify the papers and docket entries in ac~
cordance with 301,30, XKimball v, Adams, 52

came to the office wh‘ e the justice was aivay
and finding no one home . went .his way?
Carter v. Wyatt, 43 W' 570. (Bill 193-8).

from that named in summons jurisdiction is
lost if objection is not walved. Newcomb V.
Trempealeau, 24 W 45

If the Justlce‘ has no oﬂ‘ice his 1‘es1dence
may be regarded as such Roberts . Wal-
ren, 3. W 736. . 3

Notet If action is ¢alled at different 1)1ace"
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as provided in-sections 301.33 and 301.38., [R. S. 1849 ¢. 88 s. 51 R. 8. 1858 ¢. 120 5. 49;
B. 8. 1878 s. 3685 Stats, 1898 5. 3625 ; Stats 1985 5. 301.54; 1945 ¢, 441]

Note: When defendant asks for adjourn- to object to such adJournment as .error.
ment. without first requiring issue to be Roberts v, Warren, 3 W 736,
made up he will not afterwards be permitted .

30135 Rules of pleading and procedure. The followmg 1ules of plea(hng and plo—
cedule shall be observed in justice court:

(1) The pleadings.are the plaintiff’s complaint and the defendant’s answer,

" (2) The pleadings may. be oral or written; if oral, the substance shall he entered by
the justice in his docket; if written, they shall be filed by hlm and a 1efe1ence to, them
made in the docket,.-

(3) The complaint shall state, in a plam and dneet mannel, the facts consmtutmg
the cause of action;

(4) The answer may contain' a denial of the complamt or of any part thereof and also
state, in’ a plain and’ direct manner, facts constitiiting ‘a defensé or counterclaim.. Thé
counterclaim must be a claim which is within the jurisdiction of a justice court. The
pendency of an getion commenced by an ordinary summons shall not be pleaded in abatef
ment of an action commenced by summons returnable.in 3: days or by warrant..

(5). Pleadings must be such as to enable a person of common undelstandmg to kno“
what is intended. o i

(6) Either party may demur to a pleadmg or any part theleof where it is not suﬁi--
clently explicit to enable hini to, understand it, or it eontams no cause .of aetwn or de-
fense although it be taken as true.

(7). If the justice deems the objection well founded he shall 01de1 the pleachncr to be
amended, and if the party refuses to amend the defectlve pleadmD or part thereof shall
he c11s1ega1ded

(9) In an action or defense founded upon an aeconnt or instrument, for the payment
of money only, it. shall be sufficient for a party to deliver the account or instrument
to the justice and to state that there is due from the advelse party a speclﬁed sum whlch
he claims to 1eeove1 or set: off.

(10). A variance hetween the p100f on the tnal and ‘the allegation in a pleadmu ehall
be disregarded unless the justice is satisfied that the adverse party has been misled to hlSe
prejudice therehy.

(11) The: pleachngs may be amended at any time before or duung the t11a1 when
such’ amendment will promote justice, A defendant who fails to appear on the return
day of the proeess may be pemntted to answer on the adJomned day before trial, If an
amendment. is made after joining issue or an answer put in after adJournmenﬁ and it
appears to'the satisfaction of the court, by oath, that an adjournment is necessary. to
the adverse party in consequence of the amendment or answer, an-adjournment shall ‘bé
granted. The justice may also require, as a condition of an amendment, the payment of
coste to the. adverse party, to be taxed by the justice; but no amendment shall bé allowed
over objection after a witness is sworn on a trial if an adjournment thereby WIH be made
necessary, .

(12) The justice may, ‘at the Jonnno of issue, require either pa1ty, at the request
of the other, at that or some other specified time, to exhibit his acconnt or demand or state
the' nature theleof so, far as may be in his power, and in ease of his default. preclude hnn
from giving evidence of such parts thereof as have not heen so exhibited or stated. :

(13) When the defendant is served.with the summons other than by pubhcatlon or
appears, and the plaintiff files a written complaint elaiming upon aecount,: and; .verified
as preseribed for verification’ of pleadings in a court of record, that the defendant is
indehted to the plaintiff npon the account alleged in'the eomplamt in a speclﬁed amotint,
when . the same became>due, what set-offs should ‘be allowed, and what payments ‘have
been made and-when made, if any; and the true balance due, \\uth a copy of the acéount
affixed, shall be evidence of the facts therein stated. [R. 8.'1849 ¢c. 88's. 23; 1856 ¢. 120
5. 10; R. 8. 1858 ¢. 120 5. 26, 46; 1876 c. 88; R. S. 1878 s.-3626, 4099; 1882 ¢c. 197+ Ann!
Stats 1889 s. 3626, 4099; Stats 1898 s. 36'26' 4099, 1915 ¢. 148 Stafs 1925 s, 801.35;
Supreme Court O)dm eﬁectwe Jan, 1, 1935; S'upzeme Court 01(181 e]]‘ectwe Jan. 1, 1937 ;
1945 c. 441]

'Cununent ‘of A(l\1s01v Comnuttee, 1945: to 263.14 is struck out and the rule fulls
The addltlon to (4) is now the law. Coun- stated here.

terclaim | in. excess of jurisdiction was prop- (8) There seems to -be neither meaning
erly struck: out. Martin v, FEastman, 109 W nor purpose to “except in cases pr ov1ded by
286. ' The provision for counterclaim should 1law.,” (8) is struck out,

bhé comiplete in itself, Hence the reference “Substantial” in (11) is not needed All
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justice is substantial. Tt needs no qualifier.
The preamble to the U, 8. Constitution says
it is to “aestablish justice,” not “substantial
justice.” The last clause of (11) is amended
to make it less mandatory.

(13) is amended to eliminate the separate
affidavit, No reason is seen why (13) should
not apply where there is substituted service
as well as Where the:summons: is. personally
served. It is broadened to apply where the
defendant is served other than by publica-
tion. The certification required by the last
sentence is a useless techmcahty which is
struck out, - (Bill 193-8)

Revisers’ . Note, 1878: “Section ‘46, chap-
tér 120, R. 8, 1858, adding to the fourth sub-
division the provisions of section 26, chapter
120, Revised Statutes 1868, a.mendlng subdi-
vision (11) so as to authorize a defendant
who has not appeared on the return day to
appear and put in his answer on the day to
which the plamtlff may have adjourned the
case, if the ‘case be adjourned at his request.
Provision for amendment on appeal is omit-
ted’ as  tending only to limit what is the
power of a court on appeal.”’

Note: A contlact to pay $120 for a spem-’ ‘
fied consideration, is an ‘instrument for the
payment of money, only” within subsection

(9), ‘althougl it contains other distinct
promises, Jelinek v. Boer, 1568 W 426, 141
NW 241, :

‘A-complaint to recover for a wviolation of
fish and game laws need not state that it
was made on behalf of the state., State v.
Nergaard, 124 W 414, 102 NW 8§99,

A set off need not be pleaded as a coun-
terclaim. -Bacher v, Gray, 112 W 487, 88 NW

‘"Where a defendant accepts an amend-
ment and consents to the adjournment, the
justice does not lose jurisdiction, State ex
18812 Posbrlg v, Daubner, 111 W 671, 87 NW

Where a countercla,lm is mterposed fo1

an’amount in ‘excess of the jurisdiction of -

a justice, it does not oust the justice of
jurisdiction, and was properly stricken out.
-Martin v. Hastman, 109 W 286, 85 NW 359.
In . an action for a balance ‘due upon ac-
count for ‘goods sold an amendment may be
made to the complaint, after the submission
of the ,cause but before judgment, striking
out’ the allegation of an account stated s0
that the complaint will correspond with the
g:gofs. Hibbard V. Peek, 75 W. 619,.44 NW

ObJectlon to  the sufficiency of a com-
plalnt may be taken for the first time on
appeal by demurrer ore teénhus., Martin V.
Atkinson, 64 ‘W 493, 25 NW.655.

An action’ for breach of contract fa1ls
uriless the complaint alleges a contract and
statesiits substance or malkes a clear state-
ment of facts upon which a contract can be
predicated, Martin v, Atkinson, 64 W' 493,
25 N'W 655

A complaint consisting of an account
made out as a ‘“bill rendered’” for threshing

grain, with averments that plaintiffs are

partners ‘and -that defendant is indebted to
them as such in.the amount of the bill and
interest, and a prayer for Jjudgment, is: a
model complaint Davies v. Skinner, 58 W
638, 17 NW 42

complamt alleging  that defendant is

"indebted  to. plaintiff in 2 sum named. ‘“for:.
money had a.nd received” on a spec1ﬁed day.
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““at his lequest and that no part thereof has
been paid,” and which demands Judgment, is
good, Mullenback v. Batz, 49 W 499, 5 NW
432,

Allegation that defendants are indebted
for a stove lent them, etc., which they re-
fused to return, states a cause of actlon on
contract, Slutts v. Chafee, 48 W 617, 4 NW
763,

Complaint is sufficient if it states cause
of action so that a person of common un-
derstanding - would. - have no difficulty in
knowing what 1s intended. Hall v. Chicago,
M. & St. P. R, 48W317,4NW39

In an attachment action an entry in the
docket stated that plaintiff, on the return
day of the writ, “introduced the affidavit on
which the warrant of attachment was issued
as the complaint in the case.” This had the
same effect as if the affidavit had been
copied into the docket as the complaint, and
it was sufficient as an oral complaint at
least, Ruthe v, Green Bay & M. R. Co., 37
W 344, ,

When complaint is insufficient court may
compel amendment. Dehnel v, Komrow, 37

© W 336,

Defective oral complaint is cured by ver-
dict. Parish v. Gilinore, 33 W 608

Errov in refusing -compulsory nonsuit is
cured where the evidence necessary to sus-
tain the action is subsequently supplied,

‘Hamlin v, Haight, 32 W 237.

Complaint alleging cause of action to be
for Dalance due  on sale and delivery of
wheat sold:to defendant, elc., sufficient to
admit proof of mistake made by parties in
settling for wheat delivered to the defend-
ant, Davis v. McKay, 18 W 477, )

in'action for unlawful detainer it is suffi-
cient if complaint follows language of stat-
ute,, Jarvis v, Hamilton, 16 W 574,

“’here plaintiff exhibited two hotes, de-
scribed by dates and amounts in docket, they
became the complaint and stated cause of
action, ‘Swineford v. Pomeroy, 16 W 553,

Allegation for breach of warrantv that
plaintiff exchanged certain property with de-

fendant for a horse which he éxpressly war-

ranted to be, etc.,, shows that warranty.was
made at time and in consideration 6f ex-
change. Curtis v. Moore, 15 W 134, : :

Where defendant gave notice of set-off
for notes given by plaintiff, there being no
demurrer or request that notes be exhibited,
they might be given in evidence, Connors v.
Taylor, 13 W 230.

Where parties Tesort to written formal
pleadings the ordinary rules of.  pleading
will be applied. Fobes v. School Dist, 10
w117, : . ' o

Verbal statement, if it discloses cause of
action, is all that is required. Almost every-
thing formal -may be disregardéd unless ob-
Jéegc3ted to.. Meyer v. Prairie du Chien, 9 W

In suit on written instrument filed with
justice it is sufficient to state the breaches

corally without regard to toechmcal precision.

Lester v, French, 6 W §

In action for work and labor ﬁhng bill of

particulars is  sufficient. Berkley v. ‘John-
son, 4 W 215,
" In actions in form ex dellcto plamtlff
must allege that he has sustained some
damage by the act or omission of defendant
and set out nature of act of whlch he com-
plains, Phillips v. Bridges, 3 W 2

301, 36 Oﬁ?er of Judgment trial against codefendants.” At-any time-before tmal any
defendant may offer in, writing to permit the plaintiff to take Judoment against hnn for
the sum, damages or thmgs stated in said offer, with costs. Before trial the plaintiff may
aceept the offer in writing. . The offer and acceptance shall be filed with the justice and
thereupon he shall enter judgment accordingly. The entry of judgment shall not prejudiee
the right of the plaintiff to proceed to trial and judgment against any other defendant,.
[1877 ¢. 285 5. 1, 2; R. 8. 1878 5. 3627 ; 1893 . 39; Stats. 1898 s. 3627; 1899 ¢. 851 s. 41;

Stats. 1925 s, 301.36; 1989 ¢. 87 ; 1945 ¢, 441]

- Comment of Advisory Committee, 1945:
* # % The circuit court rule is 269.02. It has
no strings on it., Whether acceptance must
be instanter is not decided. Cass v. Haskins,
154 W 472, . 269.02 says acceptance must bhe
before trial. Hernce 301.86 is amended to ex-
pressly so provide, (Bill 193-S)

Revisers’ Note, 1878: ‘“‘Sections 1 and, 2,
chapter 285, Laws 1877, combined; and add-
ing a provision that if one defendant makes
an offer of judgment, which is accepted and
there be other defendants the plaintiff may
pl‘(%ceed to trial against such other defend-
ants.
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Note: See note_to 301.37, citing Pahl v.
Komorowski, 168 W 553, 170 N'W 950,

An.offer which does not include the costs
accrued up to the time it is made is insuffi-
cient to entitle the defendant to_the costs
which subsequently accrue. Warden v.
Sweeney, 86 W 161, 56 NW 647.

PRACTICE BEFORE TRIAL 301.40

An answer orally made, if entered in the
docket, is such an offer in writing as satis-
fies the statute. An offer that “defendant
tenders judgment for six cents and costs up
to today’ is sufficient, Williams v. Ready,
72 W 408, 39 NW 779,

301,37 Proceedings if offer of judgment refused. If the plaintiff does not aceept
the offer of judgment it shall not be considered upon the trial; but if the plaintiff fails
to recover a more favorable judgment than he would have done by accepting the offer

he shall not recover costs made after the offer, but shall pay costs thereafter made.

[1877

¢, 285 s. 3; R. 8. 1878 s, 3688 ; Stats. 1898 s. 3628 Stats, 1925 s. 801.37; 1945 ¢, 441]

Note: If the plaintiff declines an offer
of judgment, and fails to recover a judg-
ment more favorable than the one offered,
he must pay the costs incurred after the
offér in the trial court and in the circuit
court on appeal; and the fact that the trial
on appeal was de novo does not affect such
liability, Pahl v, Komorowski, 168 W 553,
170 NW 950,

After defendant filed an offer of judg-
ment the case was adjourned. On the ad-

301.38 Adjournment, defendant not appearing.

Journed day plaintiff demanded a jury trial,
Held, that this was a refusal of the offer and

that the offer was not thereafter open to
acceptance. Cass vV, Haskins, 154 W 472,
143 NW 162,

judgment recovered on appeal June
11, 1883 tor $68.87, with interest from Octo-~
ber 27, 1879, aggregatmg $86.89, is  less
favorable thah a judgment in Justlce 8 court
for $80, offered Fébruary 21 1880 Keliogg
v. Pierce, 60 W 342, 18 NW 8

At the time of the retum if the

defendant does not appear, the justice shall, upon the application of the plaintiff, adjourn
the action for such time as he requests, not exceeding 90 days. [1854 ¢. 27 s. 1; R. S.

858 6. 120 s. 50; R. 8. 1878 s, 3629; Stats. 1898 s, 3629; Stats. 1985: 8. 301.38; 1945 e.
441]

Comment of Advisory Committee, 1945;
¥ % % The docket. need not show that ad-
journment was: for cause, or what cause.
State ex rel. Dearborn v. Merrick, 101 ‘W 162,

301.39 First adjournment when parties appear. At the time of the return of the
process or of joining issue without process the justice may adjourn the action not exceeding

3 days and shall, upon application of either party, adjourn it for such time as may be
requested, not exeeedmg one week ; but if sufficient cause is shown on oath by either party
the justice shall grant an: adgomnment for a longer time, but not exceeding 90 days. No
adjournment of an action commenced by summons or warrant of attachment returnable in
3 days, when the defendant appears, shall he granted on motion of the plaimtiff unless he
‘shows cause therefor as provided in section 301,40, [R. S. 1849 ¢. 88 s, 61, 62; R. 8. 1858
e, 190 5. 60, 61; R. 8. 1878 s. 3630, Stats, 1898 s. 3630 ; Stats. 1925, 5..301. 39 1945 ¢. 441]

Note: See note to 301.24, citing Blumme Clerlcal error in entry of adjournment -
V. Tnerney 182 W 511, 196 N'W 867. will not divest justice of jurisdiction. Tay-

What is meant by “such time as:-may be re-
quired?’ “Such time as he [the plaintiff]
ge;quests" is substituted therefor.” (Bill 193=

After a justice has entered judgment
agamst a garnishee he cannot reopen the
case 'and adjourn the action, McCormick

lor v. Wilkinson, 22 W 40.
here defendant ask§ for adjournment
without fequiring ‘issue to be joined he can

H. M. Co. v, James, 84 W 600, 54 N'W 1088, not’ obJect to it as error. Roberts vy, Warren,

37°W 13

301.40 Second adjournment. No adjournment after the ﬁrst shall be allowed upon
the application of a party uiless such party shall satisfy the justice by his own oath or
the oath of some other person that he cannot safely proceed to trial for want of some ma-
tevial twitness or testimony (naming such witness or testimony), that he has used due dili-
gence to obtain the same: (setting forth what diligence has been used), and that he believes
if an adjonrnment be allowed he will be able to proeure such testimony or witness.in

time to he used upon the trial.

[R.S. 1849 ¢. 88 s. 63; R.S. 1858 ¢. 120- 5. 62; R. S,

1878 s, 8631 ; Stats, 1898 s, 3631; Stats. 1925 5, 301.40; 1.94J c. 441]

Note: In the absence of any docket entry
of the cause for a second adjournment it
must be presumed that il was for sufficient
cause; De Laval 8, Co. v. Hotherger, 161 W
344, 154 N'W 387,

'.I‘lus section does not a.pply to a case
where a second adjournment is rendered
necessary by the formation of an issue after
the first adjournment. It is governed by
301,35 (11) Field v. Heckman, 118 W 461,
95 NW 37

W11e1e ‘the docket entry shows that the
fourth adjournment was taken on request of
plaintiff “for the
could not be present,” the justice lost juris-
diction. Holz v, Rediske, 116 W 353, 92 NW
1105,

Where justice has lost jurisdiction by ad-
journment and one of the parties was
brought into court by attachment, an entry
on the justice docket which states that the
party appears and asks that the case be
continued and that it was continued by con-
sent of the parties, shows that jurisdiction
was regained by voluntary appearance, Holz
v. Rediske. 116 W 353, 92 NW 1105,

reason that his lawyer,

A second adjournment in the abseéncde of
and without the consent .of defendant and
without compliance herewith is not author-
ized because of the “sickness of the court.”
300.20 governs in that event, Gallager v,
Serfling, 92 W 544,66 N'W 692,

After two 'uhournments for cause, on the
last adjourned day the defendant refusing to
appear, a juror was excused to attend the
funeral of a brother, The cause was again
adjourned without an affidavit. The justice
lost Jurlschctlon State v. Gust, 70 W 631
35 NW b59

For an afﬁdavit held to comply with this
section, see Stromberg v. Esterly, 62 W 632,
22 NW 864.

If a second adjournment is granted upon
motion, without the consent of the other
party and without the oath required, the
justice loses jurisdiction., Grace v. Mitchell,
31 W 533.

Where record is silent it will be presumed
that consent was given or that proper oath
was made, Bazier v, Lasch, 28 W 268,
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301.41 Adjournment, return for what time; effect of, legal holiday. Every adjourn-
ment for cause shall he for such reasonable time, not exceeding in all 90 days (unless hy
consent of parties a longer time is agreed upon) from the return day of the process as
will enable the party to proeure such testimony or witness and shall be at the cost of the
moving party, unless otherwise ordered by the justice; and the justice shall tax the
fees of all witnesses who are in attendance for ‘the adverse party, cxeept as provided in
section 307.02 (2). If any process is returnable on or any adjournment is made to a legal
holiday the ¢ause shall stand adjourned until the next secular day, when it shall be pro-
ceeded with ag'if the return or adjournment had heen made to that day. [R. S.'1849 e,
88 8. 64; R. 8. 1858 ¢, 120 s, 63; R. 8., 1878 s, 3632; Stats. 1898 s, 3632; Stats. 1925 s.
301.41; 1931 ¢. 130; 1945 ¢. 441]

Comimment of Advisory Committee, 1045%

As a general rule parties are entitled to one
adjournment as a matter of right; and

The right to object on the ground that
the cause was adjourned for more than
ninety days is waived by appearing in the

should be required to pay costs only where
the_adjournment is “for cause.” (Bill 193-8)
Note: Adjournment for more than nine
days works discontinuance, After such a
journment, 'and in absence of parties, Justlce
cannot change adjournment so as to bring it

appellate court and obtaining a continuance,
Caughey v. Vance, 3 Pin. 275,

If ‘the record as a whole shows that the
cause was not adjourned for wmore than
ninety days it will be so held, notwithstand-
ing the contrary appears from the justice's

within 90 days, Judgment taken at time to. amended return, Caughey v. Vance, 3 Pin,
which ad]ournment so changed, in defend- 2756,
ant’s  absence, is null. Mahy v, Young, 13 ‘ :
W 634, - . . ‘
301.42° Adjournment if defendant under arrest. If an action commenced by war-
rant for arrest is adjourned by the consent of hoth parties or on the application of the
plaintiff, the defendant shall be discharged ; but if the dction is adjourned upon the appli-
cation of the defendant he shall continue during the time of the adjournment in the
custody of the officer unless he gives an undertaking executed in his behalf by a surety
approved by the justice to secure the plaintiff’s demand and costs, conditioned that if
judgment is given against him and execution is issued against his person he will render
himself up on such execution before the return day, thereof or in default thereof that he
or his surety will pay the judgment but not exceeding $200. [R. S. 1849 ¢, 88 s, 65, 66;
R, 8. 1858 ¢. 120 5. 64, 65; R. S, 1878 5. 3633 ; Stats. 1898 s, 3633; Stats. 1985 s, 301, 4/‘”

1945 ¢, 441] .

Comment ' of ‘Advisory Commlttee, 1945:

30 .42 speaks of “security.” The word
should "be “sirety.” 301,43 speaks of’ the
“pail” .and . seems' to 'médn the ‘“‘security”

. mentioned in 301.42,

The drafting rule whlch says that .a
statute’ should always usé the same lan-
guage to express the same meaning is vio-
Tated many times in the justice court chap-
ters in those prov1s1ons which 1‘equ1re a
party to give security. The security is in-
terchangeably called a bond or an under-
takmg‘, ;and: sometimes it is called:a recog-
nizance, Sometimes the security must be
“executed by” a party with sécurity or with
surety or suretxes, appl‘oved by the justice;
sometimes it is executed ‘“‘on behalf of” the

party by a surety or suréties.’

A party to: an.action  is bound by the
orders and judgment. His signature to a
bond ‘adds nothing to the security., He is
already bound, In appeals to the supreme
court, the rule says that “The appeal under-

[301.43 repealed by 1945 c. 441]

taking must be executed on the part of the
%?{)}Jellant by at least 2 sureties,” etc.; 274.11

For -clarity, uniformity and - certainty,
substantially the following form has been
used ‘in statlng the ordinary. requirements
for security. in justice practice: “The appel-
lant (or party or defendant or plaintiff)
shall give an undertaking, ‘executed in his
behalf by a surety appr oved by the justice.”

Sometimes the security is limited, i.e., to
$200 (301.29) or double the value of ‘the
property (304.08) or four times the 'value
(306,11). Sometimes, as in 301,42, no spe-
cifie limit is fixed. Tt is difficult, it not im-
poss1b1e to get:a surety.bond where no lumt
is specxﬁed $200 limit is inserted in
301.42 and some other justice court sections
where no limit.is now established and $400
is substituted for “double the value” etc,
That is in harmony with existing limits and
with the court’s jurisdiction as to amount
recoverable, (Bill 193-8)

301.44 Action on undertaking. In any action blought upon such undertaking the
plaintiff shall not recover unless he shows that an execution upon the judgment issued
within 6 days after its entry against the person of the defendant, and that the return

shows he ecould not be found.

[R. 8. 1849 ¢. 88 5. 68; R. S. 1858 ¢. 120 s.. 67, R. S, 1878

s, 3635; Stats. 1898 s. 3635 ; Stats, 1925 s, 301.44; 1945 e 441]






