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TRIALS, JUDGMENTS 302.06

CHAPTER 302. PR
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302.03 Minutes of evidence; attendance of constable,’

'_[‘he justice shall take full

minutes of all evidence given on the trial and file them in the action, unless the taking of
such minutes is waived by the parties. He may command any constable to attend the trial
and shall make an entry thereof in his docket, [R. 5. 1849 ¢. 88 s, 79; R. 8. 1849 ¢.'131
5. 25; R. 8. 1858 ¢. 180 5. 77; R. S. 1858 ¢. 133 s, 30; R. 8. 1878 s. 3638 ,S'tats. 1898 s
3638; Stats. 1985 s, 302.03; 194J ¢ 441]

Comment of Adyisory Committee, 1945: Note: The lequnement that full mmutéé
It seems that full minutes may be waived by shall be taken may be waived by tlﬁe parties,
W 101,

parties, Elderkin v. Fellows, 60 W 339, (Bill Elderkin v, Fellows, 60 W 339,:19
193-8) The evidence need not be entered in the
.docket, Martin v. Beckw1th 4 W 219,

302 04 Demand for Jury, walver. After issue Jomed .and befme the commencement
of the trial, either party, on paying to the ;]ustlce $12 to apply on jury fees may demand
a jury 1;1'1a1 and a negleet to make sueh demand is a waiver of the right to trial by jury,
The money so advanced shall be paid to the 3111015 after they have rendered their verdlct
[R. S. 1849 ¢. 88 s. 80, 81; R. S. 1858 6. 120'5.'78, 7'.9 R.'S, 1878 s. 3639 Stats. 1898 s.
3639 ; Stats. 1925 s. 302 04 1945 ¢, 441]

stead of half a day s as heretofole requued

307((1)ross Reference: For fees of jurors see
2
. Comment  of Advisory  Committee, 1945:
Under 3807.02 the “jury fees * * for one
day’s attendance” are $12. = Formerly the
fees were $3. This advance in the cost of
obtaining a jury trial may raise a constitu-
tional question. “Every person * ¥ % ought
to -obtain justice freely, and without being
obliged to purchase it Const.,, Art. I, sec.
9 and sec. b; La Bowe Vv, Balthazor, 180 W
419, (Bill 193~ s) .

Revisers’ Note, 1878: “Sections 78 and 79,
chapter 120, R. -S.. 1858, combined. and
changed so as to. compel the party demand-

It is the expeuence of those who practicé
in justices’ courts that jurors, when. called,
are generally required to attend at least one
day, ‘and it would seem reasonable’ that the
party demanding their servmes should be
compelled to pay their fees in.advance, in-
stead of leaving the payment to the chance

.of collecting the same from the defeated

parts", which, when done, 1arely helps the
jury.

Note: Where defendant in action for vio-
lation of county traffic ordinance demands
jury trial in justice court, he must pay fees
ther ef01 as 111 other civil’ actlons 28 Atty.

Gen, 6

ing a jury to pay one day's attendance in-

302.05 Officer to write names. Upon demand for ;Jury the justice shall direct the
sheriff or any constable 'of the ¢ounty present to write the names of ‘18 persons of the
county, eligible as jurors in courts of record and not of kin to any paity or interested
in the action. [R.S. 1849 ¢. 88 s. 82; R. 8. 1858 ¢. 120 s. 80 R S. 1878 8: 36‘40 Stats.
1898 s. 3640; Stats. 1925 5. 802, 05; 1945 e, 4417

302,06 © Who to write if officer absent. ' If no officer he preseiit the Justme m'a‘y’ap-.
point a suitable person to write down the names of such-persons, to whom he shall. admm-
ister an oath or affirmation, which shall be as follows:

You do solemnly swear (or affiim) that you will perform the dutles 1equned of you
according to the best of your abilities, without partiality to either party.: [R. S. 1849 ¢. 88
5. 83; R. 8. 1858 ¢. 120 s. 81; R. S. 1878 s. 3641; Stats. 1898 s, 3641 Stats, 1925 s. 302 06;

1945 ¢ 441]
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302,07 Jurors, how chosen. TFrom the names listed cach party, commeneing Yith
the party demanding a jury, may strike alternately 6 names; and in case of the failure of
either party to strike, the justice shall strike out 6 names. [B S. 1849 ¢. 88 s, 84; R. S.
1858 ¢, 120 s, 82; R. 8. 1878 s. 3644, Stats. 1898 s. 3642 ; Stats. 1985 s, 302.07 ; 1945 c 441]

302.08 Venire to issue. The justice shall issue a venire requiring the officer to
summan the 6 persons whose names remain upon the list to appear at a time and place
mentioned therein to make a jury for the trial of the aetion. [R.S. 1849 ¢. 88 s. 85;
R.S. 1858 ¢. 120 s. 83; R. 8. 1878 s, 3643; Stats, 1898 s. 3643; Stats. 1925 s. 302.08;
1945 ¢, 441]

302.09 Agreed jury. The parties may agree upon 6 or any less number of jurors
to try the action, and in such case the justice shall direct, in the venire, the summoning
of the persons agreed upon, who shall compose the jury. [R.S. 1849 c. 88 s. 86; R. S.
1858 ¢. 120 5. 84 ; R. §. 1878 5. 3644 ; Stats. 1898 s. 5644; Stats. 1995 s, 302.09; 1945 c. 441]

Comment of Advisory Comnnttee, 1945: is flled, That should suffice. The last clause
The venire gives the names; and the venire is moved to 300.07. (Bill 193-S)

302,10 Talesmen. If any juror fails to attend at the time he is summoned to appear
or if legal objections are raised {0 any who appear the justice shall order the officer to
summon talesmen to supply the deficiency. [R.S. 1849 ¢. 88 5. 87; R. S. 1858 ¢. 120 s. 85;
R. 8. 1878 s. 3645 ; Stats. 1898 s. 3645 ; Stats. 1925 s. 302.10; 1945 ¢. 441]

302.11 Form or venire. Substantially the following form of a venire may be used :
State of Wisconsin, ;_ In Justice Counrt

«++. County. Before .... .... , Justice of the Peace
The State of Wisconsin, to the sheriff or any constable of said ecounty:

You are hereby commanded to summon .... .... [here insert names of jurors] to
appear bef01e the undersigned, justice of the peace, on the .... day of ....,al ...
o’clock in the ....noon, at my office at ...., to make a jury for the trial of an actlon
between ... ...., plamtlff and ..., ..., defendant

Dated ..,.,19..
, dJustice of the Peace.
[R. S. 1849 e 88 s, 88; R.S. 1858 e. 190 s. 86; R, S 1878 8. 3646' Stats, 1898 s. 3646 ;
Stats. 1925 s. 308.11; 1945 e, 441]

Comment of Advisory Committee, 1945: turn.” "Substantially” is inserted in the in-
“And have you.then and there this Writ” is troduction, (Bill 193-S)
not needed. The officer must make a “re-

302.12 Jurors, how summoned. The officer shall summon the jurors personally by
reading' thé venire to them and shall certify and return his doings thercon to the justice.
[B.S. 1849 ¢. 88 5. 89; R. 8. 1858 ¢. 120 s. 87; R. S. 1878 s, 3647 ; Stats. 1898 s. 8647 ;

Stdts. 1925 s. 308.12; 1945 c. 441]

302. 13 ]:"allure to appear contempt; penalty; proceedmgs. BEvery person duly sum-
moned as a juror who fails to appear or who refuses to serve is guilty of contempt; and
the justice shall fine him not less than $5 nor more than $10 and commit him to the
county jail until the fine is paid; and if any person so duly stmmoned refuses to appear,
the ,]ustlce shall issue an attachment directed to the sheriff or any constable of hig county,
requiring the officer to arrest the person so summoned and to bring him before the justice
to serve as a juror. The fees for issuing and exeeutmg the attachment shall be the same
~ as for a civil warrant and they shall be paid by the pérson attached. If any person sum-

mened as a juror appears and shows good cause therefor the justice may excuse him from
serving. [R. S, 1849 ¢. 88 5. 90; R. 8. 1858 ¢. 120 s. 88; 1866 ¢, 24; R. 8. 1878 3. 3648;
Stats, 1898 5. 3648; Stats. 1925 s. 302.18; 1945 ¢. 441]

302.14 Challenges for cause, E1the1 party may challenge any juror for cause and
may have him sworn to answer concerning the challenge and may prove the cause by other
evidence.. The, justice shall decide the, challenge [R.S. 1849 ¢. 88 5. 91; R. 8. 1858 ¢. 120
5, 89; R, S. 1878‘,9 3649; Stats, 1898 s. 36’49 Stats. 1.925 S, 302. 14 1945 c. 441]

30216 Oath to jurors. The jurors selected shall be sworn by the justice as pro-
vided in section 331.39. [R.S. 1849 c. 88 5. 92, R: §. 1858 ¢. 120 5. 90; R. S. 1878 s, 3650 ;
Stats, 1898 s. 5650; Stats. 1925 s. 30,2.15,' 1945 ¢, 441

. 802.16. . Jury to hear the parties in public. The jurors shall sit together and-hear
the proofs and allegations of the parties. The trial shall be publie. [R. 8. 1849 c. 88 5. 93;
R. 8. 1858 ¢, 120 s. 91; R S. 1878 8. 3651; Stats. 1898 s. 3651; Stats. 1925 s, 302. 16"
1945 .c. 441] .. ‘

[302.27 repealed by Supoeme Oourt Order, effective Jcm 1 1937]

‘302:18 * Return of verdict; judgment accordmgly. When the jurors have a«rreed
upon their verdict they shall dehve1 it to the justice pubhcly and he shall enter it in his
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docket and enter judgment according to the verdict. ' A verdiet is valid if agreed to- by
5 jurors. [R.S. 1849 ¢c. 88 s. 95; R. S. 1858 ¢. 120 5. 93; R. S. 1878 s. 3653, Stats, 1898
s. 8653, 1983 ¢. 46, Stats. 1985 s. 302.18; 1945 ¢, 441

302, 19 Jury unable to agree, discharge of jury; new trial. When a justice is
satisfied that a jury, after having bheen out a reasonable time, cannot agree on their ver-
dict, he may discharge them and issue a new venire, unless the paltles consent that the
Justlce render judgment on the evidence before him or that a new trial be had before him,
[R. 8. 1849 ¢. 88 5. 96; R. 8. 1858 ¢. 120 5. 94; R. S. 1878 s. 3654 ; Stats. 1898 s. 3654;
Stats. 1925 s, 302.19; 1945 ¢, 441}

302.20 Trial Wlthout Jury. When an action has been submitted to a justice for
his decision he shall not receive or consider further evidence or any communication about
it, except on due notice to the parties, until he has rendered judgment. [R. 8. 1849 c. 88
5. 97,174, 175; R, S. 1858 ¢, 120 5. 95; R. 8. 1878 5. 3655 ; Stats. 1898 s. 3655 ; Stats, 1925
s. 30.2 205 1945 . 441)

Note: Where judgment is altered after
entry, at request of party against whom it
was rendered, he is estopped from objecting )

302.21 Rules in courts of record to apply. The rules of evidence shall be the same
in actions before justices as in courts of record. [R.S. 1849 ¢, 88 5. 99; R. S. 1858 ¢. 120
8. 97; R. S. 1878 s. 3656 ; Stats. 1898 s, 3656 ; Stats. 1985 s. 302.81; 1945 ¢, 441]

[302.22 repealed by 1945 ¢, 441]

302.23 Default judgment. If the defendant fails to appear at the time specified for
the return of process duly served or at the hour of adjournment the justice shall proceed
to hear the proofs of the plaintiff and render judgment thereon, [R.S. 1849 c. 88 s. 167 ;
R. S. 1858 ¢, 120 s. 154; R, 8. 1878 s. 3658 Stats. 1898 s, 3658; Stats. 1925 s. 802. 23

1945 ¢, 441)

Comment of A(lv1Sol'y Committee, 1945
The wa.ltmg hour is eliminated. When the
bell rings ‘school is called.” (Bill 193-8)

Note: A justice’s judgment is not open to
collateral attack by showing that the person
who rendered it was not a justice de jure.
McCormick v, Cleveland, 98 W 522, 4'NW

to the alteration even if it was unauthol-
ized. Steckmessel v. Graham, 10 W37,

On suit in trespass for damage to wheat
judgment for damage to grass cannot be up-
held. Hassa v. Junger, 156 W 598,

Where defendant does not appear proof
must be required of plaintiff'’s cause of ac-
tion. Judgment cannot be rendered upon
mere default,. Roberts v. Warren, 3 W 736,

1302.24 Nonsuit, (1) Judgment of nonsuit shall be rendered against the plaintiff if
he diseontinues his-action before the argument to the jury has been concluded or waived;
or if he fails to appear at the return hour; or at the hour of adjournment.

(2) A compulsory nonsuit shall not be ordered after evidence has been submitted. to
the jury. [R.S. 1849°¢c. 88 s.169; R. 8. 1858 ¢. 180 s. 157 ; R. 8. 1878 5..3659; Stats. 1898
8. 3659; 1903 ¢. 118 5. 1; Supl. 1906 s, 3659; Stats. 1925 s, 302.824; 1945 ¢. 411}

Comment of Advisory Committee, 1945: to plead a cause of action;-suing on a cause
The first part of old (4) seems meaningless. beyond justice’s Jur1sd1ct10n The waiting
There are other grounds for nonsuit; failure hour is eliminated. (Bill 193-8)

302.245 Contents of judgments. Each judgment for money damages shall specify
clearly the relief granted and the place of abode, and oceupation, trade or profession of
each party as accurately as can be ascertained. [Supreme Court Order, effective Jan. 1,
1935 1945 c¢. 441]

302.25 Judgments generally. (1) Judgment shall be for the plaintiff for the
amount of damages found by the jury or the- justice, less any offset established by the
defendant.

(2) Judgment shall be for the defendant if the justice or jury finds that the plaln-
tiff has no cause of action or that the defendant’s counterclaim exceeds the plaintiff’s
damages. [R. S. 1849 ¢. 88 5. 170; R. S. 1858 ¢. 120 s. 158; R. S 18’78 8. 3660 Stats. 1898
8. 83660; Stats. 1925 s. 302.85; 1945 ¢. 441]

Comment of Advisory Committee, 1945:
01d 302.25 says judgment may: be' rendered’
for the defendant when it is found that the

-counterclaim should be complete - in ' itself,
Hence the reference to 263.14 is struck out
and the rule fully stated here.” See Bryant’
‘Wisconsin Justice, secs, 70 and 191, citing

plaintiff has no cause of action, Nothing is
said about other grounds for judgment for
defendant nor ahout judgment. for plaintiff,

New 302.25 provides for judgment for plain- - -
. tion to render judgment dismissing the coun-

tiff, less any offset established by defendant,
and for judgment for defendant where plain-
tiff has no cause of action, or where defend-
ant’s counterclaim exceeds plaintiff’'s dam-
ages. 'This makes it possible to repeal 302 30,
judgment on indivisible set-off. = ,

Under 301.35 (4), as amended by thls b11]
a “counterclaim must be a claim which 18
within the jurisdiction of a justice court.”
The note to Section 63, amending 301.35, says
on this point! “The addition to (4) is now
the law. Counterclaim in excess of jurisdic-
tion was properly struck out. Martin v.
Eastman, 109 W 286, The provision for

the Martin case and Bacher v. Gray, 112.'W
487, (Bill 193-8)
Note: A justice of the peace has Jurlsdic-

terclaim for want of any ev1dence in support
thereof even though a jury had been im-
gggleled Fuller v. Tubbs, 116 W 212, 91 NW

Jurisdiction over defendants served or
who appeared is not lost by rendering a de-
fault judgment against one’ who was not
served and who did not appear. .French v.
Ferguson, 7T W 121 45 N'W 817,

If justice has no jurisdiction he ‘¢éannot
gendeilngudgment Elderkin .v., Spurbeck, 2

in .
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302.26 Costs., Unless herein otherwise provided, judgment shall be with costs of
the action. [R.S. 1849 ¢. 88 s. 171; R. 8. 1858 ¢. 120 s, 159; R. 8. 1878 s. 3661; Stats.
1898 s, 3661 ; Stats. 1925 5. 302.26; 1945 ¢, 441]

: Comment of Advisory Committee, 1945: them, that defendant was entitled to others
“Herein” in old 302.26 probably means Title but as to one chattel there was no finding.
XXVIIL. ‘When is it “otherwise provided?’ The judgment awarded ‘plaintiff the article
(Bill.193-8) as to which there was no finding, This was

Note: A verdict in replevin for chattels
found that plaintiff was entitled to some of

302:27 Judgment, when rendered. If

error; detendant was entitled to costs. Young
V. Lego, 38 W 2

the plaintiff is nonsuited or a verdiet is

rendered or the defendant is in custody, the justice shall forthwith render judgment;
otherwise he may adjourn the action not more than 72 hours and at the adjourned hour
shall enter judgment. [R.S. 1849 ¢, 88 s. 98, 172; R. S. 1858 ¢. 120 s. 98, 160; R. S. 1878

s. 8662; Stats. 1898 s, 3662; Stats. 1925 s. 302 375 1945 c. 441}

Oomment of Advisory Commlttee, 19452
The reference to confession of judgment is
eliminated, the section on that subject being
repealed by this bill, The reference to with-
drawal of actions seems needless and is
omitted. 300.07 (11) requires entry of the
judgment in the docket and that provision
need not be repeated here, (Bill 193-S)

Note: See note to 253.03, citing State ex
'178%3 Leverance v, Prey, 231 W 661, 286 NW

This statute is not satisfied by the acts of
the justice in reading the verdict aloud to
those present and entering it in his docket,
although::ithe verdict was returned upon a
le%;':tl4118011day. Smith v, Bahr, 62 W 244, 22

3

Forthwith means 1nstanter., Hull v, Mal-
lory, 56 ‘W 355, 14 NW 374,

Rendering Judgment at time verdict is re-
ceived will satisfy statute and it may be.en-
tered subsequently. Hull v, Mallory, 56 W
355, 14 NW 3

‘Where verdict was received at 11 o’clock
P, M., and court adjourned to 9 A. M., and
then rendel'ed and entered judgment, his ac-

Seventy two hours, The hours of an in-
tervening Sunday are not .to be.computed.
Meng v. Winkleman, 43 W 41.

Judgment must be perfected and costs
taxed within a reasonable time or jurisdic-
tion will be lost. Thirteen days not a, rea-
sonable time. Kleinsteuber v. Schumacher,
35 W 609.

Justice may continue cause not exceeding
72 hours, May do it by successive continu-
ances without consent of parties, Wheeler

. Hall, 42 W 573,

Judgment on verdict must be 1‘ende1ed
forthwith or justice loses jurisdiction. Me-
Namara v, Spees, 26 W 539 :

Failure to enter on docket place at which
judgment . would be rendered mnot error.
Wheeler v, Smith, 18 W 651, - '

The justice announced his decision at the
close of the trial and made a memorandum
of the judgment he had determined upon
and gave it to a third party to enter in form
on his docket. It was not entered there and
the memorandum was lost. ' Held, that no
valid judgment had been given. Benaway v.
Bond, 2 Pin, 449.

tion was void., Wearne v. Smith, 32 W 412;
Hull v, Mallory, 56 W 355, 14 NW 374,
.[302.28 repealed by 1945 c. 441] .. B ‘ v
'302.29 -Release of sum in excess of. Jurlsdlctmn. If any sum found in favor of a
party exceeds the sum for which a justice is authorized to give judgment such party may
remit or release the excess and take judgment for the residue. [R. 8. 1849.¢. 88 5. 173; R. S.
1858 ¢, 1,20 s. 161; R. 8. 1878 s. 3664 Stats. 1898:s. 0064 Stats. 19255, 302.29 ;. 1945 c.
441}
[302.30 repealed by 1945 c. 441] : o
302.31 New trial. “A new trial may be granted a defendanb at any time within one
year from the rendition of judgment upon a publication of notice where no service has
been had and the defendant did not appear. But if notice of entry of judgment is per-
sonally served on snch defendant his time to move for a new trial is limited to 20 days.
[R. 8. 1849 ¢. 88 5. 176; R. S. 1858 ¢. 120 s. 164; R. S. 1878 s. 3666 ; Stats. 1898 s. 3666;
Stats, 1985 s, 302.31; 1945 c. 441

Conunent of A(Iv1801v Committee, 1945:
One -who has been personally served with'
notice of entry of judgment should not be al-
lowed a year in which to move for new trial.

302,32 Application for new trial; procedure. Such new trial shall be granted upon
a petition, subseribed and sworn to bv the defendant or his atlomev addressed to the
justice who rendered the judgment, or the justice to whom or the court into which the
action has heen removed, and setting forth a valid defense, in whole or in part, to the
complamt and if the coult is satisfied that the petition sets forth a’valid defense, in
whole or in part, it shall make an order setting the time and place and the court hefore
which a new trial will take place. "A eopy of the petition and order shall be served on the
plaintiff atleast 10. days previous to 'the time fixed for the new trial. The petition shall
stand as the answer to the complaint; and thereafter the same proceedings shall be had as
in other: trials.. [R. 8. 1849 ¢. 88 s. 177-179; R..S. 1858.¢. 120 5. 165-167; R. S 1878 s.
3667 ; Stats. 1898 s. 3667 ; Stats: 1925 s: 302. 32 1945 e. 441] :

302:33 -Action on Judgment limitation., No action on a Judgment l‘elldeled by a
jushice shall be brought in the same ¢ounty within 5 years-after its vendition, except in
case of his- mcapaelty to act, or in case the process was not personally served on some
defendant, or in case of the death of some party, or in case the docket or record of such
judgment "has heen lost or destroyed. [R. 8. 1858 e. 182 5. 19; 1863 ¢. 286’ 5. 2; R. 8. 1878
8. 83668, Stats. 1898 s. 366S; Stats. 1925 s. 302 33; 1945 c. 441] ' 3

‘The amendment gives him 20 dayé to so
move—the time allowed under 306.02 for ap-
peal, (Bill 183-8) .
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Revisers’ Note, 1878: “Part of section 10, by section 2, chapter 286, Laws 1863, extend-
chapter 122, R, S. 1858, being as much as re- ing the tlme within whlch an execution can
lates to Judgments in justice’s courts, ex- issue upon a justice’s judgment from two
tending the prohibition to five years instead years to five years,”
of two, to correspond with the change made

302.34 Transeript of judgment. (1) Every justice, on demand of any person in
whose favor a judgment has been vendered; either by him or his predecessor in office whose
dockets are in his custody, shall give to such person a certified transeript of the Judgment
The transeript may be in substantially the following form.

A'VB' In Justice Court
o D. Before .... ...., Justice of the Peace

v+ County.

Date of judgment ...., 19.., :

Judgment for the plamtlff for the sun of $..". ., damages.

Costs $.... Total $..

. .Costs of ecopy 26 cen‘rs

Name of attorney for judgment ereditor, if any .... D

Name, abode and vocation of judgment debtor ....

I certify the above to be a true copy of a judgment rendered before me (01' before
sess ooy justice of the peace), in the above entxtled aetlon, as appears flOlll my (01 his)
docket now in' my custody.
" Dated ...., 19... T
cees eeesy Justice of the Peace,

' (2) When the execution upon any judgment has heen stayed the justice shall state
in the transcript that exectition was stayed and give-the name of the person who entered
into the undertaking for that purpose. [1858 ¢, 141 s.'1; R. 'S, 1858 ¢. 120 s. 170, 172;
R. 8. 1878 5. 8669; 1887 ¢. 81; Ann., Stats. 1889 s. 3669, Stats. 1898 8. 3669 Stats 1995
8. 302.34; Supqeme Court Ordeo effective July 1, 1939; ’1945 ¢. 44171

Comment of Advisory Committee, 1945: Note: The date of ‘the judgment is a ma-
The $10 provision is struck, so that a tran- terial part of the transcript, and its absence
sceript may be obtained of any . judgment, avoids the filing, Duecker v. (xoeles, 104 W
even though it is for less than $10. “Suba 29, 80 NW 91,
stantially” is 1nse1ted in the 1ntroduct10n )

(Bill'193-8) -

'302.35 - Index to judgments.: Eve1y Jjustice shall keep an alphabetmal mdex under
the names of the judgment debtors of all judgments entered in his docket by him. The
index shall give the names of the parties and the page of his docket wliere each judgment
is entered. [R.S. 1849 c. 88 5. 71; B. S, 1858 ¢. 130 s 241 R S 1787 s. 36’70 Stats
1898 s, 3670 ;'Stats. 1925 s. 302.35; 1945 c. 441] -

Comment of Advisory Conmuttee, 1945: ‘The index should ‘be by names of Judgment
debtors.; (Bill 193-8) .

.- 302.36. Set-off of judgments, If there be mutual Justlce 8 Judg’ments equitably be-
longing to the same parties, upon which the time of appealing has elapsed on which there
is no existing exeeution, one judgment, on the application of either party and reasonable
notice given to the adverse party, may be set off against the other by the justice before
whom the judgment against which the set-off is proposed may be. [R. 8. 1849 ¢. 88 s. 58;
R.S. 1858 ¢ 120 s. 57, R S. 1878 s. 3671, Stats. 1898 s. 8671; Stats. 1985 s. 302.36; 1.94a

o, 4417 - :

. ‘Note: Justice is not 1iable in damages for execution on one of them, Keeler v, Wood-
refusing to set off one judgment against an- ward, 3 Pin, 806.

other rendered before him and for issuing

302.87 : When judgments before different justices. If the Judgment p1oposed as a
set-off was rendered béfore another justice the party proposing such set-off must produce
before the justice a transeript of such judgment, wpon which there is a certificate of the
justice rendering the judgment that it is unsatisfied in whole or in part and.that.there is
no appeal or existing execution thereon, and. that such transcript was obtained for the
purpose of being set off against the judgment to which it is offered as a:set-off, ‘The jus-
tice granting such transeript shall make an entry thereof in his docket and all further pro-
eeedings on such. judgment shall be stayed unless such transeript shall be returned with
the. proper justice’s certificate that it has not been allowed in set-off.. [R. 8. 1849 ¢. 88 s,
59; R. 8. 1858 ¢. 120.s. 58; R. 8. 1878 8. 3672, Stats. 1898 5. 3672; Stats.. 1925 5. 302.37;
1945 ¢, 441] -

302.38 Settmg off Judgments In settmg off Judgments the Ju_stme s‘hall‘make an
entry thereof in his docket. If a justice allows a judgment rendered by another: justice to
be set off he shall file the transeript among the papers relating to the judgment. in which it
is allowed in set-off. If he refuses the set-off he shall so certify on the transeript.and return
it to the party who offered it. - [R.S. 1849 ¢c. 88 5. 60: R. S. 1858 ¢. 120 s. 595 R.S. 187'8
.8i 8673y Stats. 1898 s. 3678 Stats, 1925 s. 302.38; 1945 ¢. 441] :

. Commcnt of Advisory Committee, 1945: the Judgment No provxslon on that point is
D\ecutlon issues for thé amount then due on’ mneeded here, * * * (Bill 193-8) °






