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276,01 Partition actions; subject to life estate,

(1) Joint tenants, or tenants in

common of lands, may have pdl‘tlthIl thereof by action which may be commenced and pro-

ceeded in as other civil actions are exeept as otherwise provided in this ehapter.

When-

ever any person has a life estate and is in possession any action for partltlon of estates in

remainder or reversion shall be subject to such life estate.
(2) As used in this chapter “lien” includes “incumbrance;” and a widow’s homestead

estate and a widower’s estate by the curtesy shall be deemed estates for life.

8. 318]

Revisor’s Note, 1935: The addition as to
procedure is modeled on 275.01, ejectment,
Chapter 276 is in substance and mostly in
form the same as chapter 108, R. S. 1849, It
existed prior to the ador)tlon of the civil
code. The general rules of procedure render
many practice provisions of chapter 276
needless, (2) The definition is new. For-

276.02 Complaint; parties.

[1935 ¢. 541

merly the estate by the curtesy was in fact
a life estate, but now is terminated by mar-
riage. 'Where actual partition cannot be
made and hence a sale is necessary the only
practical way of fixing the present worth of
either of such estates is to treat it as a life
estate. Lands of Sydow, 161 W 325, (Bill
No. 50 8, s. 318)

(1) The complaint in such action shall describe the

lands to be partitioned, and the rights and titles of all persons interested therein, so far as
the same are known to the plaintiff, and of every person who by any contingency, eontained
in any devise, grant or otherwise, or as having an inchoate right of dower may be or become
entitled to any interest in the premises; but in ecase any such person or his share or interest
be unknown to the plaintiff, or be uncertain or contingent, or shall depend upon an execu-
tory devise, or the remainder shall be a contingent remainder, those facts shall be stated in
the complaint; hut no person whose title or interest appears of record, or who is in the
actual oceupancy of any such lands, shall be proceeded against as an unknown owner.

(2) When the complaint does not pray partition of all the lands owned by the parties
either of them may have the complaint so amended as to affeet all the lands so owned.
Tivery person having an interest, whether in possession or othelwlfse, and every person
havma an estate by the curtesy, or having a homestead right, in such premises or in any
part thereof, may be made a party to such action.. [1935 e. 541 s. 319]

276,03 Lienholders as defendants., The plaintiff need not but may make any lien
owner a defendunt. The eomplaint shall set forth the nature of such lien and specify the
share to which it attaches. If partition-is made such lien upon an undivided intevest or
estate shall thereafter be a charge only on the share assigned to the party against whom it
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exists, which share shall be charged with its just proportion of the costs in preference to
such lien, but in no other case shall such partition affect or impair the lien. [1935 ¢, 541
s, 320]

276.04 . Guardian for ward; bond. The general guardians residing in this state shall
represent their wards in partition actions; and the court or a judge shall appoint guard-
ians, for the purposes of the action, of all minors and inecompetents who have no such gen-
eral guardian., Every such guardian shall give a bond to the judge of the proper county
court as provided by section 296.08 upon the sale of lands of minors; to be filed with the
clerk of the court, in such sum and with such surety as the court or judge shall direct, and
to be by such ecourt or judge approved. If such general guardian or guardian so appointed
fail to give and file such hond the court shall appoint some one who will, [1935 ¢. 541
s, 381]

Note: The court intimates very plainly
(without deciding) that there is no warrant
in the law for the prevalent practice of ap-
pointing a guardian ad litem for unknown

minors or incompetents; and if appointed he
has no standing in court., See note to 324.29,
((:izt(jil;]gm‘r{Vill of Knoepfle, 243 W 572, 11 NW

276.06 Powers of court in actions for partition. In all actions for partition the court

may try and determine all questions of conflicting or controverted titles, quiet title, remove
clouds in titles, assign dower and homestead and estate by the curtesy, apportion incum-
branches, adjust claims for improvements or for rents and profits; by its judgment invest
titles without the forms of conveyances, adjudge a sale either subjeet to or free from incum-
brance, and order sales for the purpose of division in proper cases. [1935 ¢, 541 s. 322]

Note: Partition being an equitable action, determining the rights of the one who made
the rights of the cotenants to share in the them, even though they were made with-

proceeds of the partition sale by virtue of
the enhancement of the value of the land
by the construction of improvements are de-

out consent or promise of contribution, pro-
vided they are necessary, useful, substan-
tial and permanent, enhancmg the value of

the estate. Kubina v. Nichols, 241 W 64

terminable therein, and the court will take
NW (2d) 657,

such improvements into consideration, in

276.06, 276.07 [Repealed by 1935 c. 541]

276.08 Proceedings on failure to answer and on trial. In case any or all the de-
fendants fail to answer the complaint proof shall be made of the allegations thereof, and if
any issues are made, after trial thereof, the court, upon the proofs made in either case,
shall determine the rights of the parties, and by order declare the rights, titles and interests
of the several parties to the premises, and direet that partition be made between such of
them as shall be proved to have any right, title or interest therein, according to such rights,
titles and interests.

276.09 Judgment where the right of some does not appear. If the right or inferest
in such premises of any party who has not appeared or answered, whether known or un-
known, shall not be made to appear by the proofs so taken the court shall order that parti-
tion be made, so far as the.rights and interests of the parties who are known and who have
appeared or answered have been ascertained, and the residue of the premises shall remain
for the parties whose interests have not heen ascertained, subject to partition among them
at any future time.

276.10 Practicability of partition; reference. The order for partition may direct
a proper person to inquire and to report whether the premises or any part of them are so
circumstanced that partition among the parties interested cannot he made without great
prejudice to the owners, and also to inquire and report whether the interest of the parties
will he promoted by platting the premises sought to bhe partitioned or any part thereof.
[1935 ¢, 541 5. 325)

276.11 Partition ordered; commissioners; platting. When the court shall be satis-
fied that partition of the premises ean he made without great prejudice to the owners it
shall, by order, appoint three disinterested frecholders commissioners to make the partition
according to the interests of the parties as so ascertained; and in such order the part or
shares, if any, which shall remain undivided shall be designated. If the court shall be
satisfied that the interests of the parties will be promoted by platting the premises or any
part thereof, it shall, by the same order direct such commissioners to make and acknowledge
a plat of such premises or a part thereof, to he designated; which plat, when made, ap-
proved by the court and approved and recorded as other plats are required to he approved
and recorded shall have the same effect and vahchty as if duly made hy the parties to the
action pursunant to chapter 236. When such plat is so made, approved and recorded par-
tition or sale if ordered may he made in accordance therewith, [1935 ¢. 541 s. 326]

Revisor’s Note, 1935: The present statutes require approval of plats by municipal au-
thorities., (Bill No. 50 S, s. 326)

276.12 Oaths, vacancy. Before proceeding to the execution of their duties the com-
missiohers shall be severally sworn honestly and impartially to make partition ag directed
by the court, which oath shall be filed with the elerk of the court on or before the coming
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in of their report. Vacancies in the commission shall be filled by the court. [19385 ¢, 541
8. 387]

276.13 Partition, how made, In making partition the commissioners shall divide the
real estate and allot the several portions to the respective parties, quality and guantity
relatively considered, according to the respective rights and interests of the parties as de-
clared in said order, marking the several portions by permanent monuments; and, if neces-
sary, they may employ a surveyor with assisfants to aid them in the discharge of their
duties. [1933 c. 541 5. 328)

Note: It is reasonably clear that the leg- permits or authorizes the court to settle
islature intended that the report of the com- allotment disputes by lot. The court has no
missioners should be controlling in partition power to modify the report except possibly
proceedings relating to lands, and that it as to mistakes in description or like de-
should not be set a<1de e\cept on good fects, It is the commissioners who make the
cause shown, There is concededly nothing division and allotment, not the court. Hay-
in the statutes relating to partition which den v. Newman, 229 W 316, 282 NW 66,

276.14 Partition; homestead; reversion; sale; conveyance. (1) In partition, a
widow’s homestead and a widower’s estate by the curtesy shall be deemed life estates. If
part of the premises is subjeet to a life estate which has not heen set off the commissioners
shall first set off the same to the party entitled thereto and thereafter they shall, in dividing
said real estate include and partition, the reversionary interest in the real estate which is
subject to a life estate determining the value of such reversionary interest for the purpose
of such partition, by deducting from the entirve value of the land, the value of the life estate
ascertained according to section 314. 06, and they may allot the Whole or any pavt of such
reversionary estate to any of the par ties to the action in severalty, as the whole or as a part
of his share.

(2) If the court shall determine that partition of the premises cannot be made, without
great prejudice to the owners, and if the person entitled to a life estate shall file with the
clerk of the court written consent therefor, signed, witnessed and acknowledged, so as to
be entitled to record, the entire estate may he ordered sold, free and elear of such life
estate, and the value of such life estate shall be ascertained as provided in subsectmn (1),
and shall be paid to the owner thereof from the proceeds of the sale.

(3) In case the owner of any life estate in any part of the premises to be partitioned
fails to file such written consent, or from minority or other incapacity cannot do so, and
the court finds that the premises eannot be partitioned among the owners thereof according
to their respective interests, and such life estate has not been set off, the court shall first
appoint commissioners to set it off, which, when confirmed by the court, shall be final and
conclusive between the parties, and upon all persons claiming under them. The eourt shall
then direct the remaining premises, together with the reversionary estate in the Jands so set
off to tenants for life, to be sold as in other cases, and the proceeds of such sale to be divided
among the owners thereof according to their respective rights, they giving such receipts or
releases therefor as the court may divect.

(4) Any purchaser receiving a deed from the sheriff or other officer condueting such
sale, shall be vested with all the estate, title and intevest of all the parties to the action and
those claiming under them, to all the real estate sold, subject only to the life estates thevein
set off as herein provided. And sueh purchasers shall be entitled to the possession of such
real estate, except the real estate so set off to life tenants, of which the said purchaser shall
be entitled to the possession at the termination of such life estate. [1935 ¢, 541 5. 529]

276.16 Commissioners’ report; expenses. All the commissioners must meet to-
gether in the performance of any of their duties, but the acts of a majority so met shall be
valid. They shall report in writing, under the hand of any two of them, specifying the
manner of executing their trust and describing the land divided and the shares allotted to
each party, with convenient certainty, and the items of their charges. Their expenses, in-
cluding those of a surveyor and assistants, shall be subject to the approval of the court
and, with the compensation allowed by the court for their services, shall be paid by the
pIamtlff and allowed as part of the costs to be taxzed.

276.16 Report may be set agide. On good cause shown the court may set aside the
report and refer the case to the same, or appoint new, commissioners as often as may be
necessary, who shall proceed in like manner as hereinbefore directed.:

276.17 Confirmation of report; judgment conclusive, (1) Notice of the application
to confirm said report shall be given to all the parties that have appeared, and upon con-
firmation thereof judgment shall he entered that the partition so ordered and made be firm
and effectual forever, and sunch judgment shall be final and conclusive :

(a) On all the parties to such action and their legal vepresentatives, except as herein-
before provided and as provided in section 276.18.

(b) On all persons interested in the premises who may be unknown, who shall he served
in such action as provided by law.
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(¢) On all persons claiming or to claim from such parties or persons or either of them,
subsequent to the filing of the notice of the pendeney of the action.

(2) A copy of such report and judgment, certified to be such in the manner required hy
law to make them evidence, shall-be recorded in each countyin which any part of the prem-
ises are situated, and the expense of such copy and record shall he taxed in the costs,

276,18 Whom judgment not to affect, Such judgment shall not affect any tenants
or persons having claims as tenants by the curtesy, for life or for years in the whole of the
premises; nor shall it preclude any person, except those mentioned in section 276.17 and
not exeepted in this section, from claiming any title to such premises or from contlovertmg
the title or interest of the parties between whom partition is made. .

Cross Reference: IPor lis pendens see 281,03,

276.19 DPossession under judgment, contempt. If any party or his legal representa-
tives withhold possession of land from the party adjudged to be entitled thereto or hislegal
representatives he may be punished ag for a contempt, and the court may order the sherift
to put such party or his legal representatives in possession thereof, which order shall he
executed as if it were an execution. . [1935 ¢. 541 s. 330]

276.20 Sale if partition cannot be made. If the court shall find that the ]and or
any portion thereof is so situated that partition cannot he made without great prejudice to
the owners, it may order the sheriff to sell the premises so situated at public auction. Such
order shall direct the terms of eredit which may be allowed for any of the purchase money,
which the conrt shall think proper to direct to be invested, or is required to he invested for
the benefit of any unknown owners, infants, nonresidents or tenants for life, years or by
the curtesy. [1935 ¢. 541 s. 331] .

276.21 Oreditors to be parties, Before making such order of sale the court shall
order every creditor having a lien upon the undivided interest of any of the parties made a
party and in such order of sale shall direet the sheriff to pay to the elerk of the court the
portion of the moneys arising from the sale of the interest to which such lien attaches, after
dedueting its proportion of the costs of sale, which proportion shall be fixed by the conrt.
[1935 ¢. 541 5. 332]

276,22 What sold or withheld, Whenever an estate for life (other than a widow’s
homestead or an estate by the curtesy) or for years in the whole or any part or share of the
premises exists at the time of the order for sale, and the owner of such estate is a party the
court shall determine whether such estate ought to be excepted from such sale and may so
provide in such order. If a sale of the premises, including such estate, is ordered such
estate shall pass thereby, and the purchaser, his heirs and assigns shall have the same dis-
charged from all claim by virtue of such estate. [1935 ¢. 541 s. 5333]

276,23 Notice and method of sale; who not to buy. The sheriff shall ‘7’1"9 notice of
such sale for the time and in the manner required for sales of real estate on execution.
The terms of sale shall be made known at the time thereof, and if the premises consist of
distinct lots or parcels they shall be sold separately. The sheriff shall not purchase at such
sale or be interested divectly or indirectly in any purchase and all sales made contrary to

said prohibition shall be void. [1935 ¢. 541 s, 334]

276.24 Credits on sale, how secured, The purchase money for which credit shall be
allowed shall be secured, at interest, by a mortgage of the premises sold, by the negotiable
promissory note of the purchaser and by such other security as the court shall preseribe;
and the sheriff may take separate mortgages and other securities for such convenient shares
or portions of the purchase money as are directed by the court fo be invested, in the name
of the clerk of the court and for such shares as any owner shall desire to have so invested,
in the name of sueh owner. TUpon such sales being confirmed, the sheriff shall deliver such
securities to the elerk or to the owner whose share was so invested. [1935 ¢. 541 s, 335]

276.25 Report and confirmation of sale. (1) The sheriff shall promptly report the
sale to the eourt, with a description of the land sold fo each purchaser, the name of such
purchaser and the priece hid by him, which report shall be filed in the court.

(2) If the sale is confirmed judgment shall direct the sheriff to exeecute conveyances
pursuant thereto and also direct the application of the proceeds of such sale. Such judg-
ment and conveyances are binding upon the persons named in seetion 276.17. [1935 ¢, 541
5. 336, 337]

276.26 [Renumbered section 276.25 (2) by 1935 ¢. 541 s. 337

276,27 Costs, how paid. Unless the court otherwise direct the costs of every party
to the action, with reasonable attorney’s charges to be allowed by the ecourt upon notice
served personally, or by mail, on the parties who are known to be residents of this state,
must be deducted from the plocpeds of the sale and paid to his attorney; but the court
may, in its diseretion, direct the costs and expenses of any trial, reference or other pro-
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ceeding in the action to be paid out of the share of any party in smeh proceeds or may
render judgment against any party therefor.

276.28 Distribution of proceeds of sale, The proceeds of every sale shall be brought
into eourt by the sheriff with his report, and, after deducting costs, shall be divided hy
order of the court among the parties in proportion to their respective vights. [1935 ¢. 541
8, 339} :

276.29, 276,30 [Repealed by 1935 . 541]

276.31 Distribution; cancellation of liens, When the amount of the liens upon any
undivided shares have been ascertained the court must order a distribution of the money
pertaining fo such shares to be made among the lien creditors according to the priority
thereof, respectively; and the clerk of the court shall procure satisfaction thereof to be
acknowledged as required by law and cause such lien fo be duly satisfied of record, and the
expenses thereof shall he paid out of the money realized on the sale of the share which was
subject to the lien., [1935 c. 541 s. 8342] .

276.32 Proceedings not to affect whom. The proceedings to ascertain and settle the
amouns of incumbrances, as herein provided, shall not affect any other party in such action
nor delay the paying over or investing the moneys to or for the benefit of any party upon
whose estate in the premises there shall not appear to be any existing incumbrance.

276.33 Infant’s share, how invested. The shzue of any ward shall he paid to his
general guardian, . [1935 ¢. 541 s. 343]

276.34 Investment of share of absentee, When a party whose interest has been sold
is absent from the state, without legal representatives in this state and has not appeared in
the action, or is unknown, or not named in the proceedings, the court shall direct his share
to be invested in permanent securities, at interest, for his henefit. until claimed by him or
his legal representatives.

276.35 Shares of tenants invested. When the proceeds of a sale belonging to any
tenant by the curtesy, for life or for years, shall be brought into court the clerk of the
court shall act as the trustee thereof and the same shall be invested by him as provided by
chapter 320 and the interest shall annually be paid to the party entitled to such estate
during its existence, except as otherwise provided in section 276.36, [1935 ¢. 541 s, 344;
1943 c. 275 s. 682]

276.36 Gross sum in lieu of inchoate dower, life estates. Any party to the action
who has a right of inchoate dower or is a tenant by the curtesy, for life or for years shall
be entitled to receive from the proceeds of the sale a gross sum, to be fixed aceording to
the principles of law applicable to annuities, in satisfaction of his or her estate or inter-
est. The written consent, sealed, witnessed and acknowledged as a conveyance of such
party to receive such gross sum, must be filed at or before the filing of the report of sale;
otherwise the court shall direct that out of the proceeds of sale, in case of estates by the
curtesy or for life the entive proceeds, or in case of an inchoate right of dower its propor-
tionate value according to the principles of law applicable to annuities and survivorships,
and in case of an estate for years such proportionate part thereof as fairly represents the
interest of the holder of the estate, shall be invested for his or her henefit; and if any per-
son entitled to any such estate is unknown the court shall provide for the plotectmn of his
rights in the same manner as if he was known and had appeared. In all cases the proper
proportion of expenses shall be dedueted from the proceeds of sale,

Note: Whether a judgment of a Texas consin land in which the former husband

court, granting a divorce to a husband, on
, service by publication only, against a wife
residing in Wisconsin, bars her right to an
allowance for “inchoate right of dower,” un-

owns an interest, or bhars an allowance to -

her as alimony or as a final division of prop-
erty, is guestioned but not decided. Pllce
v. Ruggles, 244 W 187, 11 NW (24d) 513,

der 276.36, in a subsequent partition of Wis-

276.37 Security to refund. The court may, in its diseretion, require all or any of
the parties, before they shall receive any share of the moneys arising from such sales, to
glve security to the satisfaction of such court to refund the said sharve, with interest thereon,
in case it shall thereafter appear that such party was not entitled thereto.

276.38 . Securities, how taken., When any security is direeted to be taken by the
court or any investment to be made, or any security shall be taken by a sheriff or referee on
the sale of any real estate, as heretofore directed, except where provision shall be made for
taking the same in the name of any known owner, the bonds, mortgages or other evidences
thereof shall be taken in the name of the clerk of the court in whose office the original com-
plaint was filed and his successors in office, who shall hold the same by virtue of his office
and shall deliver them to his successor.

© 276.39 - Receipt and application of payments; account. Such clerk shall receive the
interest or principal of any sums as they heecome due and apply or reinvest the same aceord-
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ing to the circumstances of the case, as the court shall direct, and shall, once in every year,
render to the court an account in writing and on oath of all mozeys received by him and of
the application thereof.

276.40 [Repealed by 1935 ¢, 541 s, 345]
276.41 Collection of sum invested. Any person interested in any investment under

this chapter may, with the leave of the court, prosecute an action to enforce the same in the
name of the clerk. [1935 ¢. 541 s, 346

276,42 HEqualization of partition; improvements, Whenever partition shall be ad-
judged in any aetion, if it shall appear that it cannot be made equal between the parties
without prejudice to the rights or interests of some of them, the court may provide in its
judgment that compensation be made by one party to the other for equnality of partition,
according to the equity of the case; and where any party has, with the knowledge or assent
of the others or any of them, made improvements upon lands partitioned the portion of
such lands upon which such improvements have heen made may be allotted to such party
without computing in their value the value of such improvements.

276,43 Costs and charges. The judgment confirming the partition made shall ad-
judge that each of the parties, other than the plaintiff, pay to him a proportion of the costs
and charges of the proceedings, to be ascertained by the court; and the proportion of such
costs and charges adjudged to be paid by the unknown owners shall he adjudged to he a
charge upon the part remaining undivided. Execution may issue for such costs as in other
cases and may bhe levied upon the property of the parties respectively charged therewith,
and a sale of the premises allotted to such unknown owner, upon such execution, shall be
as valid as if he had been named in the proceedings and in such execution. If the com-
plaint be dismissed or the aetion discontinued the plaintiff shall be adjudged to pay costs
as in other cuses. Ile shall also pay the costs when the defendant does not appear, unless
the complaint asks partition or sale of all the lands owned by the parties of which partition
may be had or unless the defendant is personally served in the action.

276.44 [Repealed by 1935 c. 541 s, 347

276,45 Sale of interest of ward, Whenever any general guardian residing in or
out of this state, shall apply in writing to the ecirenit court of the county in which the
lands of his ward lie, stating that such ward owns interests in lands in such county
which authorize such ward to bring an action for partition and that the interest of such
ward or of any other person in such lands requires partition the court shall inquire
into the circumstances; and after a hearing the court may authorize such guardian to
agree upon a partition or a sale of the whole interest of such ward in such lands or of
such part thereof as, in the opinion of the court, shall be eapable of partition, or as
shall be most for the interest of such ward to have sold. The application by a foreign
guardian shall be accompanied with a certified copy of his appointment and bond. [1935
¢. 541 5. 348]

Revisor’'s Note, 1935: Chapter 246, prop- dispose of them as though unmarried. 246.01
erty rights of married women, is a later to 246.03. See also 319,10, marriage of a
statute than 276.45, and expressly declares minor; 296,06, sale of lands of minors and
that lands of the wife are not subject to the incompetents. (Bill No, 50 S, s. 348)
control of the husband but that she may

276,46 Report by guardian; confirmation. Such guardian shall report to the court,
on oath, the partition or sale so agreed to be made by him and the conveyances agreed to
be made by the other parties interested to such ward, whereupon the court may, by order,
if the interest of said ward will be promoted thereby, confirm such report and aunthorize
such guardian to execute conveyances of the interest of such ward necessary to effectuate -
the sale or partition agreed upon and to receive from other persons conveyances agreed to
be made by them. [1935 ¢, 541 s, 349]

276.47 Conveyance by guardian and security. Such conveyances by a gnardian shall
be as effectual to convey the share and interest of such ward as if the same had been duly
executed by the ward, after arriving at full age, and of such incompetent person as if the
same had heen duly executed by him, when of sound mind. In ease of the sale of real estate
of a ward the court may make all necessary orders for securing, investing and applying the
proceeds of the sale and for requiring security from his guardian for that purpose. [1935
e. 541 s, 350]

276.48 Partition when state part owner; service of process. When any lands shall
be held by the state and by individuals as tenants in common proceedings for the partition
thereof may be had against the state in the cireunit court in the same manner as against in-
dividuals, and the like orders and judgments shall he had therein, and the proportion of the
costs and expenses of such partition, adjudged to be paid by the state, shall be certified by
the attorney-general and paid out of the state treasury on the warrant of the secretary of




31056 PARTITION 276.63

state. The summons and all notices required to be served shall be served on the attorney-
general, who shall appear in behalf of the state and attend to its interests.

' 276,49 Statute of limitations not affected. This chapter shall not authorize the
revival or prosecution of any claim to lands which would, or otherwise might, be barred by
the statute of limitation or by the acquiescence of any party having any such claim,

276,60 Partition of water powers, In case of disagreement between owners of
water power or of any rights or interests therein, respecting their rights as owners, or the
use of the waters of such power, or the expense of repairs of dams or other struetures re-
quired for the operation, maintenance or preservation of the same, or other necessary ex-’
penses incident to the care, management, maintenance or preservation of such water power
either party may bring an action in the cirenit eourt as provided in sections 276.50 to
276.54 for a determination of such matters of disagreement or for a partition of any prop-
erty pertaining to such water power held by the owners as joint tenants or tenants in com-
mon, [1935 ¢. §41 s. 351]

Revisor’s Note, 1985: 276.50 to 276.54 were the remedy could probably be had under
created by chapter 272, Laws 1861, The 269.56, Uniform Declaratory Judgments Act,
scheme is in part for declaratory relief and (Bill No, 50 S, s, 351)

276.51 How brought; commissioners. Such action shall be brought and the persons
parties thereto shall be served with process therein as in proceedings under this chapter for
the partition of lands, and when so served or having so appeared, upon its being shown to
be necessary or expedient in order to determine the rights of the parties, the court may, by
order, appoint one or more commissioners and empower and direct them to examine into.
any matters complained of, and upon reasonable notice to the owners or occupants of such
water power to enter upon and take control of the mills, machinery, flumes, gates, wheels
and other appurtenances of such water power and to exercise such reasonable control of
the same for such reasonable time and in such reasonable manner as will enable them to as-
certain the respective rights of the parties and to determine the manner of using, applying
and preserving the same, ‘

276.52 Oaths and duties of commissioners, (1) Said commissioners shall, hefore
entering upon their duties, take and file in said court an oath to faithfully perform their
duties as such; shall proceed with reasonable dispatch to investigate the matters referrved
to them hy such order and take all competent, pertinent evidence offered by any parties to
the action touching such matters; such evidence to be taken upon notice given to all parties
to the suit as in ordinary cases of trial by referees, and apply such tests as the nature of the
case may require to ascertain and determine the rights of the parties and the manner of us-
ing and exereising such rights, interrupting as little as may be the operations of the owners
or occupants of such water power in the use thereof; shall determine the rights of the par-
ties and the manner of the use of such water power and apportion or determine the hasis
for the apportionment of such expenses between the persons or parties liable to contribute
therefor; and shall report their determination with all the facts and a full statement of
their experiments and the evidence taken by them to the eourt, which determination shall be
binding upon the parties until changed or modified by the court. '

(2) In investigating and determining the matters referred to them such commissioners
may also, if so ordered by the court at the time of the appointment of said commissioners
or at any time thereafter upon due notice, consider and aet upon any and all data of experi-
ments, observations and measurements relating to such water power, previously made by
competent engineers and millwrights, reporting all such data considered and acted upon by
them to the court as above provided. :

276.563 Judgment; trial of issues of fact. (1) Upon the report of such commis-
sioners and upon hearing the parties the court shall make such order and enter such judg-
ment as the rights of the parties shall require, confirming or modifying the determination
of said commissioners, or may continue such commissioners and upon reasonable notice, on
the application of either party interested, order a re-examination of any of the matters
complained of or the examination of any new matter, and from time to time modify its
judgment until the rights of the parties and the manner of exercising the same shall be
fully settled and defined. Any issue, properly triable by jury, may be so tried and the ver-
dict shall have the same effect as in a common law action.

(2) If the place of trial of such action be changeq and a judgment be rendered in any
county other than that in which the water power is situate and the judgment roll therein
or a certified copy thereof he afterwards transmitted to the clerk of the cireuit ecourt of
the county wherein such water power is situate, as provided for in section 270.77, all sub-
sequent proceedings in the action may he had in the civeuit court of the eounty wherein such
water power is situate. [1935 e. 541 s, 352]




276,564 PARTITION ; 3106

Revisor’s Note, 1935: The amendmenf as 55 W 197, 201, Appeals are covered by chap-
to the effect of a jury verdict is in the court’'s ter 274, sections 274.01, 274,09, 274.10, 274.83.
language in Janesville C. Mfg, Co. v. Ford, (Bill No. 50 S, 8. 352)

276,64 Orders for costs. The court may, from time to time, order payment of the
commissions and the other costs and may apportion the same among the respective own-
ers in the ratio of their respective interests, [1935 ¢. 541 5. 853]

276,55 Partition of riparian rights, In case of disagreement between riparian
owners concerning their rights or interests in the water frontage and in any river or lake
and the right to the use of such waters and the construction of docks therein, one or more
of such owners, whether they own separately, jointly or as tenants in common, may bring
an action in the cireuit court under the declaratory judgments act, section 269.56, for a
determination of any or all such matters of disagreement and for a determination of the
respective riparian houndaries, and the amount of water frontage each owner is entitled to,
and all owners. that have water frontage and riparian rights on the same shore, may join
ag plaintitfs or be made parties defendant. [1935 ¢, 541 s. 354]

Revisor’s Note, 1985: Primarily 276,65 to They may be repealsd, except 276.65. (Bill
276.569 provide for a declaratory judgment, No. 50 8, s, 3564)

276.56 [Repealed by 1935 e, 541 s. 355

276.67 Reference. The court may order a reference to ascertain the respective
rights of the parties, to water frontage and riparian boundaries. The referee shall pro-
ceed as in orvdinary cases of trial by referee, and shall determine and report the rights
of the parties, the water frontage, the riparian rights and lines, and loeate the respec-
tive boundaries and lines hetween said shore owners from the shore to the established
dock line, or termination of riparian right, and shall report his findings with all the
facts and the evidence taken, to the court, which report shall be advisory. [1935 c.
541 5. 356 .

276.58 Judgment; plat. Upon the report of the referee and upon hearing the par-
ties, the eourt shall make sueh order and enter such judgment as the rights of the parties’
shall requirve, confirming or modifying the report, or for the purpose of more fully deter-
mining the rights of such parties may. continue such reference, and upon reasonable notice
on the application of other parties interested, order a re-examination of any of the matters
complained of, or the examination of any new matter, and from time to time modify its
judgment until the rights of the parties and the manner of exercising the same, shall be
tully settled and defined. Any issue of fact in any such action, properly triable by jury,
niay be tried by jury with like effect as in other ecases. In its judgment the court may order
a plat to be made, showing its final determination on said matter, and the same may he
filed with a copy of the judgment in the office of the register of deeds of the .county in
which the property is located. [1935 ¢. 541 5. 357] .

276.69 Expenses. The court may from time to time make necessary orders for the
payment of the referee and the other costs therein and may apportion the same among the
respective owners in ratio of their respective interests, [1935 c. 541 5. 358]




