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TITLE XXVIII. 

Courts of Justices of the Peace and Proceedings 
Therein in Civil Actions. * 

CHAPTER 300. 

GENERAL PROVISIONS AND JURISDICTION OF JUSTICES IN 
CIVIL ACTIONS. 
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300.001 Definitions. In Title XXVIII, unless the context plainly indicates other-
wise: 

(1) 
(2) 
(3) 

Justice means justice of the peace; 
Town includes village and city; 
Town clerk includes municipal clerk. [1945 e. 441] 

Comment of A,lyisOl'Y COIllmittee, 1045. repetition. No change in the law is intended. 
Definitions are added for clarity and to save (Bill 193-S) 

300.01 Territorial jurisdiction of justices. The territorial jurisdiction of a justice 
is coextensive with the county in which he is elcetecl, except when otherwise provided. 
[R. S. 18<f9 c. 88 8.1; R. S.1858 (;.1208.1; R. S. 18788.3568; Stats. 1898 s. 3568; Stats. 
1925 s. 300.01; lM5 e. 441] 

Reyisel's' Note 1878. "Section 1, chapter 
120, R. S. 1858, adding the words 'except 
when otherwise specially provided by law.' 
This exception is added for the reason that 
some justices of the peace, elected in cities 
and villages, are limited in their jurisdic­
tion to the municipalities in which they are 
elected." 

Note. 304.24 furnishes an exception to 
300.01, which confines the jurisdiction of a 
justice of the peace to the limits of his 
county "except when otherwise specially 

provided by law." State ex reI. Fontaine v. 
Sullivan, 248 W 441, 22 NW (2d) 535. 

Jurisdiction must appear, both as to per­
son and subject matter, upon the face of the 
proceedings in justices' courts; it will not 
be presumed. Jones v. Hunt, 90 W 199, 63 
NW 81. 

Every reasonable intendment will be 
made in favor of jurisdiction. Coffee v. 
Chippewa Falls, 36 W 121; Baizer v. Lasch, 
28 W 268. 

300.02 Office, where kept. (1) Except as otherwise provided by law, every justice 
shall keep his office and hold court only in the town for which he was elected or in a 
village 01' fourth class city which is wholly bounded by the territory of such town. He 
may issue process at any place in the county. 

(2) No justice shall keep his office 01' hold conrt in any room in which intoxicating 
liquors are sold 01' in any room connecting therewith. For any violation of this subsection 
the justice shall forfeit $25; but no judgment shall be void in consequence of such vio­
lation. [R. S. 1849 c. 88 s. 2; R. S. 1858 e. 120 s. 2)' R. S. 1878 s. 3569; Stats. 1898 s. 
3569; Stats. 1925 s. 300.02; 1943 e. 287; 1945 c. 441; 1947 c. 84] 

Comment of Allyisory COlllmittee, 1045. reference to secs. 60.57 and 62.26. 60.57 
"Except as otherwise provided by law" has maj,es special provision with reference to 

'Comment of A,h'isory Committee. 1045. ThiR bill (effective Jan. 1, 1946) was prepared 
and is sponsored by the Advisory Committee on Rules of Pleading, Practice and Procpdure. 
See its Report accompanying this bill and Revisor's Foreword, pages 3014 to 3015. Every 
section which makes a change in the law is followed by a note. The absence of a notp 
to any section of the bill means that no change is intended by that section. (Bill 193-S) 
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the election of justices "In towns contain- county. Hence "Except as otherwise Pl'O­
ing a city of the fourth class or a village vided by law" takes the place of the excep­
wholly within its limits." 62.26 relates to tion strucle from (1). New (2) is taken from 
justices in cities lying in more than one old 300.03. (Bill 193-S) 

300.03 Who may office with 01' practice before justice. No justice shall hold court 
or keep his office with a practicing attorney unless the attorney is his law partner, and such 
partner shall not act as attorney before such justice. [R. S. 1849 c. 88 s. 3 j R. S. 1858 c. 
120 8. 3)' 1867 c. 105 s. 2 j 1868 o. 88 8. 1; R. S. 1878 s. 3570 j Stats. 1898 s. 3570; Stats. 
1925 s. 300.03; 1945 o. 441] 

Note: Justice loses jurisdiction if action is tried at office of plaintiff's attorney. New­
comb v. Trempealeau, 24 VV 459. 

300.04 Power of justices follows circuit court practice. Where no special provision 
is otherwise made, justices are vested with all necessary powers which are possessed by 
courts of record; and all laws of a general nature apply to justice's courts so far as 
applicable. The place of trial shall not be changed to any other town except as provided 
in sections 301.24 and 301.26. [R. S. 1849 c. 88 s. 4; R. S. 1858 c. 120 s. 4; R. S. 18788. 
3571; 1877 c. 197; Ann. Stats. 1889 s. 3571; Stats. 1898 s. 3571; Stats. 1925 s. 300.04; 
1945 c. 441] 

COIllIuent of A(lviso1'Y COlnluittee, 1945: 
300.04 is a practice rule and is intended to 
make circuit court practice apply to justice 
court actions in CirCn111stances and situations 
where Title XXVIII fails to prescribe the 
procedure. No change in meaning is in­
tended. (Bill 193-S) 

Note: The necessary powers vested by 
this section in a justice's court must be con­
fined to matters within its jurisdiction and 

in its proceedings according to law. State 
v. Gust, 70 W 631, 35 NW 559. 

The return of an officer may be amended 
according to the facts and so as to show that 
the summons was properly sllrved. Bacon 
v. Bassett, 19 'W 45. 

An irregularity in the summons may be 
cured by amendment after the parties have 
appeared. Wheeler v. Smith, 18 W 651. 

300.05 Jurisdiction. Every justice has jurisdiction over: 
(1) Actions arising out of contract wherein the amount claimed does not exceed $200; 
(3) Actions on instalments as they become due on any written instrument when the 

amount claimed does not exceed $200 ; 
(5) Actions on any surety bond or unc1ertaking taken by a justice, though the penalty 

01' amount claimed exceec1s $200 j 
(6) Actions on any official bonc1 when the damages claimed do not exceed $200; 
(7) Actions for injuries to persons or to property wherein the damages claimed do not 

exceed $200 ; 
(8) Actions to I'ecover the possession of personal property, with damages for the un­

lawful taking 01' detention thereof, wherein the value of the property claimed does not 
exceed $200; 

(9) Actions for forcible entry and unlawful 'detainer; 
(10) Actions for a penalty or forfeiture, not exceeding $200, given by statute; 
(12) Actions to enforce a. lien upon personal property where the amount claimed does 

not exceed $200. [R. S. 1849 c. 88 s. 5-9; R. S. 1858 c. 120 S. 5-9; 1870 0, 30; 1871 c. 142; 
E, S. 1878 s, 3572; Stats. 1898 s. 3572; Stats. 1925 s. 300.05; 1945 c, 441] 

Cross Reference: Other sections pertain­
ing to the civil jurisdiction of justices of 
the peace include the following: 

61.30 Village justices; general;. village in 

62.24 
62.26 

291. 05 

two counties. 
Acting as police justice in city. 
(6) City in more than one county. 
Forcible entry and unlawful de-

tainer. 
300.06 Denial of jurisdiction. 
300.08 Punishment for contempt. 
301.06 Action by or against town. 

COllunent of .A(lyisol'Y CODlluitteeJ 1945: 
As amended, (1) includes (2). (4) is covered 
by (1) as amended. An action on account is 
an action on contract, and if the complaint 
claims no more than $200 the justice has 
jllrisdiction. (11) is strucle out because this 
bill repeals the provision for confession of 
jUdgment, 302.22 • * *. (Bill 193-S) 

Ueyisel's' Note, lsi8: "Combining sections 
5, 6, 7, 8 and 9, chapter 120, R. S. 1858, as 
amended by chapter 30, Laws 1870, and 
chapter 142: Laws 1871. Sections 6, 7, 8 and 
9 being made subdivisions of the section in­
stead of separate sections, and adding a 
subdivision 12 giving the justice's court 
jurisdiction in cases of liens on personal 
property, when the amount does not exceed 
two hundred dollars. Subdivision (8) is so 
amended as to include section 132, chapter 
120. R. S. 1858, which is therefore omitted 
in the chapter on replevin. Section 8, chapter 
120, R. S. 1858, which is subdivision 10, is 
also changed to conform with the practice in 

actions on bonds, as prescribed in this revi­
sion. Hereafter, actions on bonds will be 
governed by the practice under the code, 
and the verdict and judgment will in all 
cases be for the amount of damages which 
the plaintiff shows himself to be entitled to 
recover, irrespective of the penalty' of the 
bond." 

Note: There is no limitation in regard to 
the amount involved in action under sub­
section (9). It is not for money. The dam­
ages sustained by reason of the detainer 
must be recovered in a separate action. 
Berger v. Discher, 146 VV 170, 131 NW 444. 

After jurisdictIOn was lost by an unau­
thorized adjournment, the defendant ap­
peared and asked that the cause be contin­
ued until a certain date, which motion was 
granted, and by consent of the parties the 
action was adjourned accordingly. Defend­
ant's appearance was voluntary and the 
justice thereby regained jurisdiction. Holz 
v. Rediske, 119 W 563, 97 NW 162. 

Action on contract of sale at an agreed 
price of definite articles to be delivered on 
demand comes under subsection (1). The 
fact that the goods were delivered in in­
stalments and a record kept in the form of 
an account does not make the action one un­
der suhsection (4). Prairie Grove C. M. Co. 
v. Luder, 115 W 20, 89 NW 138, 90 NW 1085. 

The .iustice has jurisdiction where the 
plaintiff's claim does not exceed two hun­
dred dollars, even though counterclaim may 
be put in by defendant for a larger amount, 
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but such counterclaim may be struck out in having put the whole account in issue action 
justice court. Martin v. Eastman, 109 W was without the jurisdiction of a justice. 
286, 85 NW 359. French v. Keator, 51 ,y 290, 8 NW 190. 

Where appeal from a judgment in justice If the affidavit for a writ of replevin does 
court is tried de novo in circuit court and not state the value of the chattels or states 
taken to the supreme court, in the absence it over $200 th8 justice is without jurisdic­
of a bill of exceptions it will be presumed tion whatever the value Is in fact. But If 
that the amount due was within the juris- the affidavit states their value under $-200 he 
diction of the justice. Mathews v. Ripley, has jurisdiction to issue the writ whatever 
101 W 100, 77 NW 718. the value is in fact. When the value is in 

A justice has jurisdiction of an action to fact found to be. over $200 the jurisdiction 
recover less than $200 due on a bond al- Ceases for all purposes except to render 
though the bond is for $500. Judgment goes judgment of abatement and, whatever the 
only for the sum actually due, not for the judgment of the justice may have been, the 
penalty. Buechel v. Buechel, 65 W 532, 27 circuit court determines the value de novo, 
N'Y 318. for all purposes, including the justice's 

Justice's minutes cannot be referred to, jurisdiction of the amount. Darling v. Conk­
in a case triable de novo on appeal, to ascer- lin, 42 W 478. 
tain whether the amount in controversy was Statement in affidavit for attachment that 
beyond his jurisdiction. That fact s'hould defendant is indebted to plaintiff "fol' work, 
be shown by his certificate. If on appeal labor and services done and performed by 
the pleadings are amended so as to make him for defendant," is a sufficient statement 
evidence of an account exceeding the jus- that the alleged debt is due upon contract." 
tice's jurisdiction admissible proof of such Ruthe v. Green Bay & M. R. Co., 37 W 344. 
account will not show that he was without "Actions for injuries to persons" include 
jurisdiction. Sellers v. Lampman, 63 W 256, injuries to the relative rights of persons as 
23 N,Y 131. well as to their absolute rights. Wightman 

A justice has jurisdiction of an action to v. Devere, 33 W 570. 
recover a balance of $200 rent due upon a Memorandum made by justice on back of 
lease although the rents previously paid note, that plaintiff offered to release all but 
aggregated more than $500. Avery v. Row- $100, is not an indorsement of credit or pay­
ell, 59 W 82, 17 NW 875. ment within the meaning of statute. Felt 

Justice has jUrisdiction of action for ma- v. Felt, 19 W 193. 
licious and wilful injury to real property. The jurisdiction is controlled by the sum 
Bancllow v. Thieme, 53 W 57, 9 N,V 920. claimed. If the plaintiff indorses on the 

It is only where the items of the account note enough to bring his claim within the 
between the parties which still remain open jurisdiction judgment may be rendered for 
to investigation exceed $500 that justice is the balance claimed and he cannot thereafter 
without jurisdiction. If one item of the ac- recover the sum so indorsed or remitted. Mc­
count sued upon is a balance alleged to be Cormick v. Robinson, 2 Pin. 276. 
due on a previous settlement, which settle- Legal interest on a demand composes part 
ment Is not denied or is found to have been of the amount claimed when it is included in 
ma<:Ie, the amount of the prior account does the complaint and is to be talten into the 
not affect the jurisdiction. 01'1' v. Le Claire, computation in considering the CJuestion of 

655NWW9333'11.~ NvY 356; Cuer v. Ross, 49 W 652, jurisdiction. That judgment was rendered 
for the principal only does not affect the 

,Van t of jurisdiction of the subject mat- Cjuestion where the jury allowed interest ac­
tel' cannot be waived. Henckel v. ,Vheeler cording to the claim filed. Dewey v. Hyde, 
& ,V!lSOll ;\1. Co., 51 VlT 363, 7 NW 780. 1 Pin. 469. 

The pleadings and the report of the I'ef- Where judgment is in eXcess of jurisdic-
eree for trial showed that plaintiff's total tion it cannot be validated by remitting the 
account was in eXcesS of $700. The answer excess. Barker v. Baxter, 1 Pin. 407. 

300.06 Denial of jurisdiction. No justice shall have jurisdiction of an action: 
(1) Against an executor or administrator for any debt or demand due from tho 

decedent; 
(2) For libel, slander, malicious prosecution or false imprisonment; 
(3) Where title to real property comes in question; or 
(4) For 01' against the town in which the justice is elected, except as provided in 

section 301.06. [R. S. 1849 c. 88 S. 10)' R. S.1858 c. 120 s. 10; R. S.1878 s. 3573; Stats. 
1898 s. 3573; Stats. 1925 s. 300.06; 1939 c. 529; 1945 c. 441] 

300.07 Docket entries. Every justice shall keep a docket in which he shall enter, in 
actions to IV hich they relate: 

(1) The title of every action commenced before him; 
(2) 1'he process issued, time it issued, when returnable, and the retul'1l of the officer; 
(3) The time the parties appeared before him, either without process 01' upon the return 

of process; 
(4) Where pleadings are written a brief statement of their nature anc1 reference to the 

pleadings filed; Hnd where pleadings are oral a brief statement of the complaint, the 
answer and any fUl'ther pleadings; 

(5) Every adjournment, stating at whose request and to what time and place; anc1 if 
no place be name(1 the place where the adjournment is ordered shall be taken as the place 
to which the action is adjourned; 

(6) The issuing of a venire, stating at whose request Hnd the time and place of its 
return; and if a jury is chosen by agreement, a minute of the agreement; 

(7) The time when trial was had, the names of jurors summoned who did not appear, 
the fiue imposed on each, if any, and the names of jurol's sworn; 

(8) The names of witnesses sworn, stating at whose request; 
(9) The verdict of the jury and wlien received; 
(10) The judgment rendered by the justice, and the time of rendering the same, and 

the alllount of the debt, damages, costs and fees due to each perSOll separately; 
(lOa) The entry required by section 300.13 in contempt "ollvictions; 
(11) The time of ordering any stay of execution and the name of the surety; 
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(12) The time of issuing execution and the name of the officer to whom delivered; 
(13) The return of every execution and when made and every renewal of an execution, 

with the date thereof; 
(14) The time of giving a transcript of judgment; 
(15) The time of service of a certiorari brought on any judgment; 
(16) The time of an appeal made from the judgment; 
(17) All motions made in the action, and his decision thereon, and all other proceedings 

in the action which he may' think useful; 
(18) Failure of a justice to properly keep his docket shall not oust him of jurisdiction 

01' render the judgment void. [E. S. 1849 c. 88 s. 11; R. S. 1858 c. 120 s. 11; E. S. 1878 s. 
3574; Stats. 1898 s, 3574; Stats. 1925 s. 300.07; S2f.preme Court Order, effective Jan. 1, 
1935; S2f.pl'eme C01Wt 0I'clM', effective Jan. 1, 1936; 1945 c. 441] 

Cross Reference: Other sections requir­
ing docket entries in civil actions include 
the following: 
291.06 Order for publication or posting no-

300.13 
301. 02 
301. 30 

301.35 
302.03 
302.18 
302.S7 

tice of unlawful detainer action. 
Record of contempt conviction. 
Summons issued by attorney. 
Answer showing title to lands in 

question. 
Pleadings. 
Command constable to attend trial .. 
Verdict. 
Transcript of judgment by another 

justice as set-off. 
302.38 Setting off judgments. 
304.12 Order for publication or posting of 

304.15 
304.26 
304.29 
304.32 

notice of attachment. 
Default in attachment. 
Garnishment action .. 
Trial in garnishment aesired. 
(2) Order for publiClltion or posting 

when garnishee in doubt as to 
owner of money. 

(3) Undertaking by plaintiff in such 
case. 

304.34 Order requiring garnishee- to de-

304.38 
305.11 
305.16 

liver. 
Default of garnishee. 
Undertaking in replevin. 
Notice in replevin when defendant 

does not appear. 
305.17 Default in replevin. 
306.09 Order for delivery of property in 

replevin. 
307.02 Order for witness fee over $15. 
307.09 Surety to sign memorandum on 

docket (security for costs). 
COJl1JUellt of Adyis01'Y Conl1uittec, 1945: 

"Action" is used throughout this bill, rather 
than H case," "cause," or "suit." *' ::; * The ad­
dition to (6) is from 302.09. There are many 
scattered provisions relating to docket en­
tries. It seems impractical to move them 
all to 300.07 • • *, (18) is new. Many have 
complained of the amazing ease with which 
jurisdiction is lost in justice court by reason 
of some minor technical defect. New (18) 
will tend to correct that situation, as far as 
docket entries are concerned. New (lOa) is 
from 300.13. (Bill 193-S) 

Note: The entries of justices of the peace 
in their dockets, which in effect finally de­
termine the issue involved, should be treated 
as judgments regardless of their form. Diehl 
v. Heimann, 248 W 17, 20 NW (2d) 556. 

Prior to the amendment effective Jan. 1, 
1936, failure of a justice of the peace to 
enter In his docket the place to which an 
adjournment of an action is taken resulted 
in a loss of jurisdiction under (5). Shefelker 
v. First Natl. Bank, 207 V\T 510, 242 NW 137. 

A loss of jurisdiction by an illegal ad­
journment is cured by the appearance of the 
parties on the adjourned day and proceeding 
to trial. Christopher v. Jerdee, 152 W 367, 
139 NW 1132. 

Justice's docket need show only the mat­
ters required by statute. l'l'fcGheehan v. Bed­
ford, 128 W 167, 107 NW 296. 

An entry In the docket "summons re­
turned and filed showing personal service" 
held to show a personal service on the de­
fendant: also entry that the attorney for the 
plaintiff appears and files a written com­
plaint and 1'roof of deht held sufficient. Sul­
livan v Miles. 117 W 576, 94 NW 298. 

The word "adjournment" excludes neces­
sary intermissions for the purpose of ob­
taining food and sleep which are not subject. 

to the requirement that they be entered upon 
the docket with particularity. State ex reI. 
Dunlap v. Nohl. 113 'V 15, 88 NW·1004. 

Prior to 1945, the facts essential to juris­
diction must appear wholly from the docket 
entries. The appellate court cannot consider 
either a supplemental return of matters 
wholly outside the record or the evidence re­
turned by him. Crate v. Pettepher, 112 IV 
252. 87 NW 1104. 

There is no requirement that the justice 
sign entries in his docket. It is the better 
practice for him to do so but the absence of 
a signature will not affect the jurisdiction. 
Fulton v. Meiners, 103 VY 238, 79 N'V 234. 

It is not essential to the jurisdiction of 
the justice in case of the adjournment that 
the docket shall show that the adjournment 
was for cause or the cause of the adjourn­
ment. State ex reI. Dearborn v. Merrick, 101 
W 162, 77 NW 719. 

If the docl<et does not show the nature of 
the action or of the plaintiff's claim or that 
there were any pleadings, and nothing in the 
return to a certiorari gives any infornlaUon 
in respect thereto, the judgment of the jus­
tice will be reversed. Jones v. Hunt, 90 'V 
199, 63 NW 81. 

Prior to the amendment effective Jan. 1 
1936, the failure of a justice to enter on his 
docket the time and place to which a crimi­
nal case is adjourned makes the imprison­
ment of the accused after such adjourmllent 
unl.awful. If the loss of jurisdiction can be 
waived by an appearance it must be volun­
tarily made. An appearance to avoid default 
on a bond and the loss of money deposited 
as security is not Voluntary. Brosde v. San­
derson, 86 W 368, 57 NW 49. 

An adjournment was implied from the 
following docket entry; "Defendant appeared 
personally and asked for an adjournment of 
one week, until the 27th day of April, at 1 
o'clock P. lVI. at this, my office, Ashland, Ash­
land county, Wis." Johnson v. Iron B. M. 
Co., 7S 'V 159, 47 NvV 363. 

A recess was taken at 2 o'clock P. M. un­
til 10 o'clock A. M. of the following day, on 
account of the illness of the justice. This 
was not an adjournment. French v. Fergu­
son, 77 IV 121, 45 NW 817. 

Mandamus will issue to compel a justice 
to make entries in his docket according to 
the facts; but entries made therein import 
verity and the writ will not lie to compel 
him to enter therein a statement contrary to 
what is already shown thereby. State ex reI. 
Green v. Van Ells, 69 ,'iT 19, 32 NW 32. 

,Vhere adjournment is by agreement to a 
stated day, failure in making entry thereof 
to state the year does not affect jurisdiction 
as the current year will be understood to 
have been intended. Stromberg v. Esterly 
62 W 632, 22 NW 804. ' 

It is not required that the exact hour of 
calling the case should be entered. When 
the docket shows that the case was called 
on the return day it will be presumed that it 
was called at the hour specified in the proc­
ess. Driscoll v. Smith, 59 W 38, 17 NW 876. 

V\There the case was adjourned to 3 
o'clock but was called at 2 o'clock, and plain­
tiffs appeared at 3 o'clock, filed proof of pub­
lication and asked leave to amend their com­
]JlaiIlt, anc1 the docket reci tes "whereupon 
jndgnlent is hereby rendered," this ",vhere­
upon" l11ay nlean at 4 o·clock. Every rea­
sonable intendment should' be made in sup­
port of the proceedings. Storm v. Adams 
56 W 137, 14 NW 69. . 
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'Vhere summons and pleadings show Jurisdiction not lost by docket entry that 
names of all the parties judgment will not cause was adjourned to a specified day "at 
be reversed because docket entry, after giv- 10 o'clock A. P." instead of A. M. Taylor v. 
Ing name of one plaintiff, designated the vYilkinson, 22 ,V 40. 
others as "et al." Campbell v. Babbitts, 53 Judgment will not be reversed on cer-
W 276, 10 N"\V 400. tiorarl because the docket does not show 

Where record shows that cause was ad- that security was filed although an order 
journed to justice's office and that at time was filed requiring it to be given. Taylor v. 
specified he called the cause, without stating "\Villdnson, 22 "\V 40. 
wher~ presumption Is that it was called at The provision that the justice enter in his 
his omce. Cassidy v .. 1Hillerick, 52 W 379, 9 docket the return of the officer is directory 
N"\V 165. merely. Bacon v. Bassett, 19 vI' 45. 

Omission to make entry in garnishment It is not necessary that docket show 
proceeding until after entry of principa.l county or town in which court was held or 
judgment, though there had been a pI'el'ious that it was helcl at time and place appointed 
adjournment in both actions, not fatal to in summons, or at what hour suit was called 
judgment against garnishee. Bushnell v. and judgment rendered. Bacon v. Bassett, 1~1 
Allen, 48 W 460, 4 NW 599. "\V 45. 

Statement in doclret that plaintiff, on re- Docket may be put in evidence to provc· a 
turn day of writ, introduced atJidavit on judgment without previous oral proof that 
which warrant of attachment was iHsued as it contains a record thereof. Selsby v. Red­
his complaint, had same effect as if it had lon, 19 IV 17. 
been copied into docket as complaint. Ruthe Statement in the return that parties "ap-
v. Green Bay & M. R. Co., 37 W 344. peared," in the absence of qualification, 

Failure to enter brief statement of nature taken to be a general appearance. Cron v. 
of complaint not fatal to jurisdiction. Coffee Krones, 17 \V 401. 
v. Chippewa Falls, 36 ,I' 121. TIle statute in force in 1855 required the 

The requirement that the justice state in justice to take full minutes of all evidence 
his docket the fees due to each person sep- given before him and to file the same among 
arately is directory. Nett v. Serwe, 28 W the papers in the case. The failure to enter 
663. the evidence in his docket was immaterial. 

The following entry held to be a valid 1\Iartin v. Beckwith, 4 IV 219. 
judgment: "The court is of the opinion that Judgment docket of circuit court is prima 
the plaintiff has no cause of action. .Judg- facie evidence of the validity of a judgment 
ment against the plaintiff for costs of suit. cif justice a transcript whereof is there filed. 
Costs, $13.31." Nett v. Serwe, 28 IV 663. Atchison v. Rosalip, 3 Pin. 288. 

300.08 Contempts. In the following cases, and no others, a justice may punish 
for contempt: . 

(1) Persons guilty of disorderly, contemptuous an'cl insolent behavior towards him, 
while engaged in any judicial proceeding, or otber conduct, which tends to interrupt such 
proceeding or impair the respect due his authority; 

(2) Persons guilty of resistance or disobedience to any lawful order or process made or 
issued by him. [R. S. 1849 c. 88 s. 249;, R. S. 1858 c. 120 s. 219;, R. S. 1878 s. 3575; 
Stats. 1898 s. 3575;, Stats. 1925 s. 300.08;, 1945 o. 441J 

[300.09 l'enwnbered 307.025 by 1945 o. 441J 

300.10 Contempt, penalty. Punishmcnt for contempts may be by fine not exceed­
ing $20 or by imprisonmcnt not exceeding 2 days. [R. S. 1849 o. 88 s. 250;, R. S. 1858 c. 
120 s. 220; R. S. 1878 s. 3576; Stats. 1898 s. 3576;, Stats. 1925 s. 300.10;, 1945 c. 441J 

300.11 Accused to be heard. No person shall be punished for contempt before a 
justice until an opportuuity has bcen given him to be heard in his defense, and for that 
purpose the justice may, if the offender is not present, issue his warrant to bring the 
offender before him. [R. S. 1849 c. 88 s. 251, 252; R. S. 1858 c. 120 s .. 221,222;, R. S. 1878 
s. 3577;, Stats. 1898 s. 3577)' Stats. 1925 s. 300.11; 1945 o. 441J 

300,12 Form of warrant for contempt. The warrant for contempt may be in sub­
stantially the following form: 

State of Wisconsin, ~ In Justice Court 
. . .• County. ) Before .... . ... , Justice of the Peace 

The State of vVisconsin, to the sheriff or any constable of said county: 
You are hereby commanded to apprehend A. B. and bring him ])8fo1'(, me. at m:v office 

at •..• (location of office), to show cause why he should not be convided of a criminal 
contempt alleged to have been committed on the .... day of .... , 19 .. , before me while 
engaged as a justice of the peace in judicial proceedings. . 

Dated .... , 19 .. 
. . .. . ... , Justice of the Peace. 

[R. S. 1849 c. 88 s. 253; R. S. 1858 0.120 s. 223; R. S. 1878 s. 3578)' Stats. 18988.3578; 
Stats. 1925 8. 300.12;, 1945 0 •. 441J 

Comment of AIlylsoI'Y COlllmittee, 11J45 1 
An attempt has been made to simplify the 
justice court practice forms. Captions are 
made uniform, as shown above. The word 
"substantially" is inserted in this and other 
sections providing forms, the intention being 
to malre the forms directory and not manda­
tory. Many form sections already contain 
the word "substantially." The justice niust 
hold court in his town (except as provided 
In 300.02) but his jurisdiction is county-wide 
and his process may be issued by an attor­
ney and can be served anywhere in the coun-

ty. Formerly the justice had to enter in the 
process. the name of the town, city 01' village 
where It was issued, but that requirement 
was eliminated by ch. 20, laws of 1903. See 
300.01, 300.02 and 301.02. 

The place to which the prisoner is to be 
brought is made more definite. In towns the 
residence of the justice is his office, but In 
villages and cities his office is apart from his 
home. Generally the street and even the 
office number can and should be given. (Bill 
193-S) 
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300.13 Record of contempt conviction. Upon the conviction of any person' for 
contempt the justice shall make a record of the proceedings, stating the particular circum­
stances of the offense and the judgment rendered, and shall file such record in the office of 
the clerk of the circuit court and shall also enter it in his docket. [R. S. 1849 c. 88 s. 254)' 
R. S. 1858 c. 120 s. 224)' R. S. 1878 s. 3579; Stats. 1898 s. 3579; Stats. 1925 s. 300.13: 
1945 c. 441] 

300.14 Form of record. The record of conviction gLay be in substantially the 
following form: 

State of Wisconsin, ~ In Justice Court 
. . .. County. ~ Before .... . ... , Justice of the Peace 
Whereas, on the. . •. day of .... , 19 .. , while thc undersigned justice of the peace in 

said county, was engaged in the trial of an action, A. B. interrupted the proceedings and 
impaircd the respect due to the authority of the undersig'ned by (here describe the cause 
particularly); [or whei'cas, the undersigned justice of the peace in said county, issued a 
lawful process (or made a lawful order) in a certain action, requiring' (here set forth 
the substance of the process or order), and whereas, A. B. was guilty of disobedience to 
said proccss (or order), (or was guilty of resistance to said process or order) by (here 
set forth the means of disolJec!ience or resistance) ] ; und whereas, said A. B. was there­
upon required by the undersigned to answer for said contempt and show cause why he 
should not be convicted thereof; and whereas, he did not show any cause against the said 
charge; therefore said A. B. is adjudged guilty and is convicted of the criminal contempt 
aforcsaid, before the undersigned, and is adjudged to pay a fine of $ . . .. (01' to be im-
prisoned in the county jail for days or until he he discharged according to law). 

Dated .... , 19 .• 
. . .. . ... , Justice of the Peace. 

[R. S. 1849 c. 88 s. 256; R. S. :1858 c. 120 s. 226; R. 8. 1878 s. 3580; Stats. 1898 s. 
3580)' Stats. 1925 s. 300.14; 1945 c. 441] 

300.15 Commitment for contempt. The commitment for contempt shall set forth 
the circumstances of the offense and may be in subl?tantially the following form: 

State of Wisconsin, ~ In Justice Court 
. . .. County. ~ Before. . .. . ... , Justice of' the Peace 

The State of Wisconsin, to the sheriff or any constable of said county: 
IVheroas, A. B. was duly convicted by the undersigned justice of the peace, of a 

criminal contempt, as appears by the record of conviction, (a copy of which record is 
hereto attached and made part hereof), you are cOlllmanded to take A. B. to the keeper of 
the county jail, who is hereby commanded to receive and keep him' in jail until the sum 
of $ .... and all legal expenses are paid (or, if judgmfmt is that he be imprisoned, for 
.... days), 01' until he is discharged therefrom by due course of law. 

Dated . ... ,19 .. 
• • .. . ... , Justice of the Peace. 

[R. S. 1849 c. 88 s. 255/ R. S. 1858 c. 120 s. 225/ R. S. 1878 s. 3581)' Stats. 1898 s. 
3581 j Stats. 1925 s. 300.15 j 1945 c. 441] 

Reyisers' N()te, 1878: "Section 225, chap- his judgment without running the risk of 
tel' 120, R. S. 1858, adding a form. It was being prosecuted for false imprisonment on 
thought best to provide a form of cOll1mit- account of informality of his warrant." 
ment so as to enable the justice to enforce 

300.16 Disobedient witness. When any witness before a justice in any action ree 

ruses to be sworn or to answer any proper question the justiee may by order commit him 
to the county jail. The order shall specify the reason for which it is issued, and if it is for 
refusing to answer any question, the question shall be specified; and the witness shall be 
closely confined until he conscnts to be sworn or to answer. [R. S. 1849 c. 88 s. 12, 257, 
258 j R. S. 1858 c. 120 s. 227) 228; R. S. 1878 s. 3582; Stats. 1898 s. 3582; Stats. 1925 s. 
300.16 j 1945 c. 441] 

300.17 Same; adjournment. The justice shall thereupon adjourn the action, at the 
request of the party desiring the testimony, for a reasonable time 01' until the witness 
shall testify. [E. S. 1849 r. 88 s. 18, 259; R. S. 1858 c. 120 s. 229; R. S. 1878 s. 3583/ 
Stats. 1898 s. 3583; Stats. 1925 s. 300.17; 1945 c. 441] 

300.18 Justice's liability for moneys collected. Every justice and his sureties 
shall be liable on his official bond to every person for whom he collects money which he 
neglects to pay; and any person to whom the justice is so liable, may sue him and his 
sureties therefor; and on proof that the justice has neglected to pay any money by him 
collected, juc1g'ment shall be givcn against the defendants for the money so collected, with 
interest and costs according to the condition of the bone1. [R. S. 1849 c. 88 s. 262 .. R. S. 
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1858 c. 120 s. 232; R. S. 1878 s. 3584; Stats. 1898 s. 3584; Stats. 1925 s. 300.18; 1945 c. 
441] 

300.19 Papers, how kept. Every justice shall file and keep together all papers in 
any action, separate flOm all other papers. [R. S. 1849 ~. 88 s. 270; R. S. 1858 c. 120 s. 
240; R. S. 1878 s. 3585; Stats. 1898 s. 3585; Stats. 1925 s. 300.19)' 1945 'c. 441] 

300.20 Delivery of docket to another justice. If any justice is to be absent from 
the county for 3 days 01' more or is unable from sickness to attend to business, and any 
action is pending before him, he may call in ~ome other justice of his town 01' he may 
deliver his docket and all papers relating to such action, with a minute of his proceedings 
therein, to the nearest available justice of the county who may thereupon proceed to try 
the action in the same manner as if it had been commenced before him and with like effect; 
but the parties, their agents 01' attorneys shall be notified of the transfer previous to trial; 
and the justice may, while the docket remains in his possession, issue execution upon or 
give a, certified transcript of any unsatisfied judgment appearing therein. [E. S. 1849 'c. 
88 s. 272; R. S. 1858 c. 120 s. 242; R. S. 1878 s. 3580; Stats. 1898 s. 3580; 1903 c. 340 s. 
1; Supl.1900 s. 3580; Stats.1925 s. 300.20; 1945 c. 80, 441] 

Comment of AIlyisol'Y Committee, 1945: justice receiving such docket to issue ex­
The amendment provicles for transferring ecution and transcripts upon judgments 
the docket to the nearest justice of the coun- therein." 
ty and not necessarily of the town. (Bill Note: This section governs when the just-
193-S) ice is unable to proceed because of sickness; 

Re'visers' Note, 1878: "Section 242, chap- he cannot adjourn the case for a second time 
tel' 120, R. S, 1858, amended so as to make unless in accordance with the provisions of 
the sections apply to cases of absence of the section 301.40. Gallagher v. Serfiing, 92 W 
justice fro111 the county, and authorizing the 544, 66 N,V 692. 

[300.21 consolidated) 1'evisecl, fenumberecl 300.22 by 1945 c. 441] 
300.22 Delivery of books to town clerk. When the office of a justice be~omes 

vacant, the books and papers belonging to his office shall be delivered, within 10 days 
after the vacancy happens, to the town clerk, by the person who is in possession thereof. 
[E. S. 1849 c. 88 s. 273, 274; R. S.1858 c.120 s. 243, 244j R. S.1878 s. 3587, 3588; Stals. 
1898 s. 3587, 3588; Stats. 1925 s. 300.21, 300.22; 1945 c. 441] 

Comment of AIl'\'isol'Y Committee, 1045: when a justice's term expires he is to deliver 
What creates a vacancy in the justices' the books to the "nearest justice," but in the 
office is determined by section 17.03. The case of vacancies from other causes the 
rule is made general that upon the occur- books go to the town clerk (old 300.22 and 
rence of a vacancy the books and papers of 300,23). The new rule is simple, definite and 
the last occupant shall be delivered to the workable. What shall be done with those 
town clerIc. The present statutes are com- books and papers is designated by 300.24. 
plica ted and obscure. Under old 300.21, (Bill 193-S) 

300.23 Books demanded by town clerk. If any hooks or papers which should be 
delivered to the town clerk pursuant to section 300.22 are not delivered within the time 
there specified, the town clerk shall demand their delivery to him and may by action compel 
such delivery. [R. S. 1849 c. 88 s. 275; R. S. 1858 c. 120 s. 245; R. S. 1878 s. 3589; Stats. 
1898 s. 3589; Stats. 1925 s. 300.23; 1945 c. 441] 

COJllment of Adyisol'Y Committe, 10451 pel delivery by action. Where the books are 
This section is made general as to books and' to go in case' the justice dies is covered by 
papers which should be delivered to the town new 300.22. (Bill 193-S) 
clerk, and it is provicled that he may com-

300.24 Duty of clerk on receipt of books. When any town clerk receives the books 
or any papers of any justice he shall, within 10 days after receiving them, deliver them 
to some justice of the town or, if there is no justice in the town, then to some justice in 
the county. The town clerk shall publish a notice in a newspaper published in the county, 
specifying the name of the justice w'!lose books and papers have been so delivered and to 
what justice and when the same were delivered. [E. S. 1849 c. 88 s. 276, 277; R. S. 1858 
c. 120 s. 240, 247; R. S. 1878 s. 3590; Stats. 1898 s. 3590; Stats. 1925 s. 300.24; 1945 c. 
80, 441] 

Comment of AIlYisory Committee, 1945: where there is no "other justice of the same 
Publication is SUbstituted for posting. A town." (Bill 193-S) 
provision is added to take care of a situation 

300.25 Pending actions triable by justice who receives books. When any action is 
pending before any justice at the time his offiee becomes vacant and his books and papers 
have been delivered to any other justice pursuant to law, the last-named justice may try 
such action and enter judgment and issue execution thereon, as though the action had been 
begun before him. He may issue execution and transcripts upon any judgment appearing 
upon said books. [R. S. 1849 c. 88 s. 278, 280; R. S. 1858 c. 120 s. 248, 250; 1809 c. 120 j 
R. S. 1878 s. 3591j Stats. 1898 s. 3591; Stats. 1925 s. 300.25; 1945 c. 441] 

Notel This section includes the case of a judgments rendered by a justice, duly cert!­
justice who ceases to be such by reason of fied by his successor, are entitled to be doclc­
the expiration of his tenn. Transcripts of eted. Stamm v. Dixon, 49 W 328, 5 NW 858. 

300.26 Continuance on vacancy; notice of trial. All actions before any justice 
undetermined when his office becomes vacant are continued until the expiration of 10 days 
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from the time when his books and papers were delivered to another justice; of which time 
the justice to whom the books and papers were delivered shall give at least 3 days' notice to 
the parties to the action who are within the county. [E. S. 1849 c. 88 s. 279 j E. S. 1858 
0.120 s. 249j E. S.1878 s. 3592j Stats. 1898 s. 3592j Stats. 1925 s. 300.26j 1945 c. 86, 441] 

300.30 Mistaken remedy or court; transfer to propel' court. ,Vhen an action which 
is outside the jurisdiction of a justice has been tried and judgment entered in justice court 
and the action has been appealed, the appeal operates as a h'ansfer of the action to the 
appellate court and that court shall proceed as though the action had been commenced 
therein. [1945 c. 441] 

COllllUel1t of Advisory ConnnittecJ 19451 
300.30 iH an adaptation to justice courts of 
the part of 269.52 whicll provides that where 
a plaintiff has mistaken his court or his rem­
edy he shall not be~ summarily dismissed but 
his action shall be transferred to the proper 
CGurt. It seems reasonable and just that 
when l)arties have tried their dispute in 
justice court and the action has been ap-

pealed to the circuit court, and the subject 
of the action is with In the jurisdiction of the 
circuit court, the action should not be dis­
missed l)y the circuit court or the supreme 
court on the mere tp.chnical!ty that the jus­
tice did not have jurlS(liction. Section 269.52 
is modern. It was created in 1915 by cll, 219 
and has proved its \vorth in I11any cases; see 
annotations. (Bill 193-S) 
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JUSTIOE OOURT-OIVIL OODE 

Forewortl 
Chapter 441, laws of'1945, (effective Jan. 

1, 1946) is a revision of Title XXVIII­
Courts of Justices of the Peace and Proceed­
inp-s Therein in Civil Actions. The title con­
tallls 8 chapters-300 to 307. The revision 
bill (No. 193-S) was drafted by the Advisory' 
Committee on Rules of Pleading, Practice 
and Procedure (section 251.18, Stats.). Mr. 
Eugene G. Williams of Oshkosh, Wisconsin, 
of a SUbcommittee! contributed generously 
of his time and ta ent to this work OVer a 
two-year period. The printed bill carried 
many explanatory comments. Those com­
ments (so far as they are still helpful) are 
printed in these statutes following the sev­
eral sections to which they relate. Those 
comments should prove useful to the legal 
profession, especially in connection with sec­
tion 370.01 (49), Stats. 

The legislative history of each section of 
the 8 chapters is printed in italics and en­
closed in brackets at the end of the section. 
That history is a consolidation of the refer­
ences given in the 1930 Wisconsin Annota­
tions and of subsequent legislative action. 
The history now given is intended to be 
complete; i.e. you need "seek no further." 

So too, the annotations-new and old­
are consolidated. That is to say that the 
1930 Annotations and the cumulative con­
tinuations thereof haVe been worked over 
and consolidated to make the present an­
notations complete from 1848 to the present 
time. So far as chapters 300 to 307 are con­
cerned, there is now no occasion to go to 
the 1930 Annotations or to the 1943 Wis­
consin Statutes for a digest or citation of 
cases. 

A word should be said about the plan 
pursued in writing and arranging the anno­
tations to supreme court decisions. 

1. They are arranged in reverse of their 
chronological order. 'rhe latest case is 
cited first. The oldest case is cited last­
if at all. This is done upon the assumption 
that a lawyer, when he consults the anno­
tations, usually wants to know what the 
law is now, rather than what it was in times 
past; and that he is most likely to find his 
answer in the latest decision. 

2. Only one case is cited in support of a 
point or proposition. It is not uncommon 
to find 1, or 2 or 3 Pinney cited in a very 
recent decision. For example Shefelker v. 
First National Bank, 207 VV 510, cites Rob­
erts v. Warren, 3 W 736, to the proposition 
that a justice lost jurisdiction if he failed 
to write in his dooket the plaoe to which 
the action is adjourned. Is there any sound 
reason for citing the old case in the anno­
tations? None is perceived. If you care to 
pursue your study beyond the Shefelker 
case, you have, in it, a citation to the ancient 
decision. Needless citation of decisions 
wastes space and time. Most booles are too 
large; most of them could be improved by 
condensation and deletion. The 1930 Anno­
tations could have been shortened to ad­
vantage. That is also true of the Wisconsin 
Statutes. The revisor has plodded and is 
plodding toward that goal-verY slowly. 
The going has not always been good. 

The treatment of the annotations to the 
justice court chapters is a sort of trial bal­
loon. It Is also a sort of preview of what 
the next complete edition of annotations 
may be. A new edition is about due. We 
have the 1914 edition and the 1930 edition. 
The former came 16 years after the 1898 
Wisconsin Statutes Annotated and 16 years 
earlier than the 1930 edition. Another 16 
year-period has elapsed. ,Yisconsin should 
publish a complete volume of annotations 
in 1948 and call it the "Centennial Annota­
tions". 

I hope that the job will be undertaken 
in time. An appropriation will be needed 
to employ additional help but the expense 
will be returned to the state if the hook is 
sold at cost. The appropriation would mere­
ly be an advance to enahle the worl< to be 
done. 

E. E. BROSSARD 
Revisor. 

JUSTICE COURT REVISION ACT, 1945 

REPORT 

OF THIll ADVISORY COMMITTEIll ON 
RULIllS OF PLEADING, PRACTICE AND 
PROCIllDURE 'I'O THE STATE LEGISLA­
TURE ON A BILL TO REVISE 'I'ITLE 
XXVIII OF THE STATUTES RELATING 
TO COURTS OF JUSTICES OF THE PIllACE 
AND PROCEEDINGS THEREIN IN CIVIJ-J 

ACTIONS. 
To tile Leg'islnture: The advisory committee 
on rules of pleading, practice and procedure 
(created by section 251.18 of the statutes) 
repo','ts as follows: 

In 1935 this committee made a complete 
revision of the rules of civil procedure in 
courts of record. That revision was re­
ported to and acted on by the supreme court, 
and to and by the legislature as Senate Bills 
Nos. 50 and 75. 

Justice court procedure was not then re­
Vised. That practice, in fact, has not been 
revised since 1878. Even in the Revised 
Statutes of 1878, justice court procedure is 
still strikingly like it is in the Revised Stat­
utes of 1849, both in style and in substance. 
Hence a thorough and complete revision of 
justice court procedure is past due. 

Such a revision was undertaken by this 
committee about two years ago. A subcom­
mittee was then appointed to draft a pre­
liminary or tentative revision of chapters 
300 to 307 of the statutes. The subcommit­
tee made a report to this committee in the 
form of a legislative revision bill. ' That re­
port was mimeographed. It has been exam­
ined section by section (including the notes) 
and amended as this committee deemed best 
to provide an up-to-date justice court co'de, 
expressed in the plainest, simplest language 
possible, and calculated to promote the 
"speedy determination of litigation upon its 
merits" (251.18). 

Accompanying this report and forming 
],:81't of it is the aforementioned revision 
bill, intended for introduction in the legis­
lature. 

Most of what this report proposes falls 
within the rule-making power of the su­
preme court. But there are revised provi­
sions of the statutes which involve the 
jurisdiction of courts and some that affect 
SUbstantive rights. And those provisions 
are without the jurisdiction of the supreme 
court. They are exclusively within the 
jurisdiction of the legislature. The prob-
1em thus presented could be solved in two 
ways: 

First: Report to the supreme court all 
recommendations for changes in rules which 
are strictly procedural; and report to the 
legislature the changes which affect juris­
diction of the courts and those Which affect 
SUbstantive rights, together with changes 
which are simply verbal; or 

SeCOllt}: Report the entire revision to the 
legislature. 

Upon careful consideration and full in­
quiry, the committee chose the second solu­
tion or plan. The committee is convinced 
that is more lileely to promote and preserve 
the symmetry of the revision; will more 
readily yield to amendment by legislative 
committee action; and be least expensive. 
This committee sees no sound objection to 
proceeding in that manner. 

This report is delivered to the joint com­
mittee on revisions, repeals and uniform 
laws for presentation to the legislature. 

The advisory committee has requested 
and hereby requests said joint committee to 
present this report to the legislature, with 
any amendments to the proposed bill which 
the joint committee deems advisable. 

The opening paragraphs of the court's 
opinion in De Laval Separator Co. v. Hof­
berger, 161 W 344, gives strong support to 
a complete revision of justice cQurt prac­
tice: 

"Timlin, J. About four years ago the ap­
pel1ant began suit in justice's court against 
the respondent to recover a balance of $4.3ii. 
This trifling controversy has been in litiga­
tion ever since in justice's court, circuit 
court, and now in the supreme court. It is 
not denied that the respondent owes this 
sum to the appellant, but the litigation has 
been over the question whether the appel-



JUSTICE COURT REVISioN ACT, 1945 

lant proceeded properly, or rather whether 
,the appellant's lawyer and the justice of 
the peace proceeded properly, in appellant's 
attempt to collect this small sum. 

"The science of jurisprudence must be 
far from perfection when the real object 
and purpose of an action can be lost sight 
of and a judicial controversy relating to 
questions of procedure and having no con­
cern with the merits of the action in this 
way substituted for the real controversy be­
tween the parties. Courts of justice-s of 
the peace are recog-nized in the constitution 
and statutes of this state and they are sup­
posed to fUl'uish cheap and convenient tri­
bunals for the determination of petty dif­
ferences which may arise between parties. 
It requires no argument to establish that 
the way to such courts shoulc1 be smooth 
and easy. It was long ago declared to be 
the law that such inferior tribunals must 
keep strictly within the limits of the juris­
diction conferred upon them; but this does 
not 111ean that the superior courts are to be 
hostile to their judgments or solicitous to 
trip them up for every petty errol'. It 
means that the justices are to exercise only 
the jurisdiction conferred upon them by 
statute fa.irly interpreted. This court has 
been for some time engaged in an attempt 
to mitigate the rigor of S0111e of the ancient 
rules on this subject. COWles v. Neillsville 
137 Wis. 384, 119 N. ,I'. 91; State ex rei: 
Coo])er v. Brazee, 139 ,Vis. 538, 541, 121 N. 
vI'. 247; Kremer v. Arians, 141 ,Vis. 662, 124 
N. W. 1064; ,Kuehn v. Nero, 145 ,Vis. 256, 130 
N. W. 56; State ex reI. Kassner v. M0111sen, 
153 Wis. 203, 140 N. W. 1117." 

It is high time the court or the legisla­
ture or both not only "attemlJt to mitigate 
the rigor of some of the ancient rules" of 
justice ocurt practice but actually proceed 
to extirpate all "the ancient rules" so dear 
to tricky practitioners. Now is the time to 
itnprove our "science of jurisprudence," Such 
is the purpose of this revision. 

As an example of miscarriage of justice 
due to technicalities, take Johnson v. Tur­
nell, 113 W 468. The action was on a 
promissory note upon which $50, and interest 
were due. The summons was in clue form 
but had been signed in blank by the justice 
and delivered to an attorney who later filled 
it out. The defense was the 6-year statute 
of limitations. The sixth year expired after 
the date of the summons and prior to the 
return day. The case was tried in justice 
court, the su])erior court and the supreme 
court. It was held that each of the 6 re­
quirements of a summons was mandatory; 
that the sum1110ns must be complete when 
the justice issued it and that the summons 
in this case was void. The legislature, at 
the next session, authorized justices to sig-n 
summonses in blank and deliver them to 
attorneys to be filled out and issued "as 
occasion may require." (Ch. 20, laws of 
1903, effective l\farch 20, 1903). Johnson v. 
Turnell was decided March 11, 1902. This 
was ])iecemeal reform of procedure. The 
reform should be wholesale. It is a travesty 
that pure technicalities shoulc1 delay or 
prevent justice in justice court, yet that is 
Just where they "do most abound." 
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Shefelker v. First National Bank, 207 W 
510 (decided April 5, 1932) is another ex­
ample of miscarriage of justice due to a 
te.hnicality. The 'bank sued Shefelker, In 
justice court, for unlawful detainer of office 
rooms in the bank building. The case was 
duly called for trial. At the request of the 
defendant, adjournment was taken for 2 
days. The justice wrote in his docl(et: 
"Case adjourned until Monday, March 31st, 
9 a, m." On the adjourn day the defendant 
was' present in justice court with his at­
torney and examined the docket. Noticing 
that the docl(et dlc1 not state the "place to 
which the adjournment was taken," the de­
fendant took no part in the proceedings 
and refused to "appear." 

The justice entered in his docket: "De­
fendant fails to appear." Judgment was 
entered against him. He brought certiorari. 
"In the circuit court the judgment of the 
justice court was reversed on the ground 
that the place to which the case was ad­
journed was not stated in the docket"! 
March 21, 1930 the bank began its action 
to get possession of rooms which were un­
lawfully detained. April 5, 1932 (over 2 
years later) the bank was tolc1 that it had 
"gotten nowhere." Another travesty; an­
other victory for technicality; another event 
which helped to bring law and lawyers 
and courts into disrepute. The court sup­
ported its decision by citing Roberts v. 
Warren, 3 VV 736, declc1ed in 1854. This pit­
fall had existed 68 years; and nothing done 
to remove it from the path of justice. It 
was removed by a Supreme Court Rule, ef­
fective Jan. 1. 1936. Another instance of 
tardy and piecemeal reform in procedure 
where there should now be a general mod­
ernizing of practice to the end that more 
certain and speedy justice may be obtained. 

In every instance where the bill makes a 
change in the law, substantive or procedur­
al, a note is appended calling attention to 
the change. The absence of a note to any 
section of the bill Signifies that the inten­
tion is not to change the meaning. 

In this connection, attention is called to 
section 370.01 (49), which reads: 

"A revised statute is to be understood 
in the same sense as the original unless the 
change in language indicates a different 
meaning so clearly as to preclude judicial 
construction. And where the revision bill 
contains a note which says that the meaning' 
of the statutes to which the note relates is 
not changed by the revision, the note' is 
indicative of the legislative intent." 

This binding, statutory rule for the con'­
struction of 1'evised l))'ovisio?!s of the stat­
utes gives the draftsman far greater free­
dom than he woulc1 otherwise possess in 
compacting the diction and restating the 
law "according to the com111on and approved 
usag-e of the language" (370.01 (1) ).' That 
freedom has been exercised in writing this 
bm ' , 

Resnectfully sub1l'\itted" 
ADVISORY COMMITTEE ON 
RULES OF PLEADING, PRAC­
TICE AND PROCEDURE 
By A. W. Kopp. Chairman 

E. E. Brossard, Secretary 
Feb. 12, 1945 

L _i.:. 


