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304,01 Attachment; liquor debts. An action by warrant of attachment may be 
commenced agaillst the property of a debtor as provided by this chapter. No snch warrant 
shall issue to rocover for malt or intoxicating liquors sold at retail. [E. S. 1849 c. 88 s. 
100 j R. S. 1858 c. 120 s. 98; E. S . . 1878 s. 3701j Stats. 1898 s. 3701j 1909 c. 276 j Stats. 
1925 s. 304.01 j 1945 c. 4411 

Reyl.~e,.,~, Note, lSiS, "Section 98, chapter declared as one of the methods of commenc-
120, R, S, 1858, amended by a declaration ing' actions in a justice's court, as actions are 
that an action may be commenced by at- not so commenced in courts of record." 
tachment. It seems that this ought to be 

304.02 Affidavit for attachment; amendment; traverse. (1) Before a warrant of 
a ttachment issues the plaintiff or some person in his behalf shall file with the justice an 
affiilavit stating that the defendant is indebted to the plaintiff in a specified sum exceeding 
$5 above all legal set-offs; and that the same is due upon contract or upon a judgment; 
and that the deponent knows or has good reason to believe either that the defendant: 

(a) Is a foreign corporation or, if domestic, that aU its officers on whom to serve a 
summons do not exist, are nOlll'esidents of the state 01' cannot be found; or 

(b) Is not a resident of this state; or 
(c) Has absconded or is about to abscond from this state; or 
(d) Has removed or is about to remove property out of this state with intent to 

defraud his creditors; 01' 

(e) Resides more than 100 miles from the residence of the justice; or 
(f) Contracted the debt uncleI' fraudulent representations; 01' 

(g) So conceals himself that summons cannot be served upon him; 01' 

(h) Has fraudulently conveyed or disposed of or is about fraudulently to conveyor 
dispose of property so as to hinder or delay his creditors; or 

(i) Is the principal defendant in an action upon his official bond to recover money 
due to the state or some county or other municipality therein. 

(2) A warrant may issue on a like affidavit showing that a cause of action sounding in 
tort exists in favor of the plaintiff against the defendant; that the damages sustained and 
claimed are a specified sum exceeding $5; and that the defendant is not a resident of this 
state or that his residence is unknown and call1lot, with due diligence, be ascertained or 
is a foreiQ.'n corporation. 

(3) The afficlavit may be amended at any time before trial by the substitution therefor 
of a new affidavit containing allegations of facts existing at the time of making the former 
affidavit and if the new affidavit is traversed or denied trial shall be had thereon as in 
other cases. [E. S. 1849 c. 88 s. 101)' E. S. 1858 c. 120 s. 99 j E. S. 1878 s. 3702 .. 1883 c. 
2498. 4j 18~'1 c. 191)' Ann. Stats. 1889 s. 3702j 1893 c. 134/ Stats. 1898 s. 3702; Stats. 
1925 s. 304.02/ 1945 o. 441] 
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Reyisel's' Note, 1878. "Section 99, chapter on oath doth say," etc., is not good. Maguire 
120, R. S. 1858, amended so as to conform v. Bolen, 94 W 48, 68 NW 408. 
to proceedings upon attachment in the cir- Amending a void affidavit by increasing 
cuit court so far as grounds of attachment the, amount claimed after the levy does not 
are concerned." affect the rights of another C1'editor whose 

Note. "Vhere there is defective affidavit attachment intervened. :lUaguire v. Bolen, 
in attachment and the defendant appears 94 W 48, 68 N,V 408. 
generally, such appearance gives the justice An affidavit is good which states that in­
jurisdiction not only to enter personal judg- debtedness is for work, labor and ~ervices 
ment against the defendant but also to allow done and performed for defendant at its 
an amendment to the affidavit and to enter- special instance and request. Ruthe v. 
tain the attachment proceedings. Givans v. Green Bay & 1\1. R. Co., 37,'1' 344. 
Searle, 136 ,V 608,118 NW 202. 1\Iisnomer of plailitiff in signature to affi-

davit may be corrected by amendment at any 
The proceeding by attachment, with all tim ... Ruthe v. Green Bay & 1\1. R. Co., 37 

its safeguards, is a violent remedy and the ,V 344. 
statute will not receive a more liberal con- If the affidavit follows the words of the 
struction than a fail' interpretation of its statute the justice mav issue the writ. But 
letter demands. Maguire v. Bolen, 94·W 48, whenever it appears, either from the com-
68 NW 408. plaint or evidence, that the true cause of 

A recital in an affidavit that the affiant action is not an indebtedness due upon con­
"for al,d on behalf of the firm of" A. & B., tract it is his duty to dismiss the case. El­
"hereinafter mentioned, being duly sworn, liott v. Jackson, 3 ,V 649. 

304.03 When returnable. The wal'l'ant of attachment shall be returnable as an 
ordinary summons. [E. S. 1849 c. 88 s. 102 j E. S. 1R58 c. 120 s. 100 j E. S. 1878 s. 3703; 
Stats. 1898 s. 3703 j Stats. 1925 s. 304.03 j 1945 c. 441] 

. COllllllent of AIlvisol'Y COlllmittee, 1945. reason for speed under (0, (g) 01' (h) as un­
The rule is made general. There ,is as much del' the other situations. (Bill 193-S) 

.304.04 Form of warrant. The warrant of attachment may be in substantially the 
following form: 

State of Wisconsin, l In Justice Court 
. . .. County. ) Before •... • ... , Justice of the Peace 

The State of Wisconsin, to the sheriff or any constable of said county: 
You are commanded to attach the personal property of .. .. . ... , or so much thereof 

as is sufficient to satisfy the sum of $ .... , in whosesoever hands or possession the same is 
found in yom' county, and so provide that the property so attache~l may be subject to 
further proceedings thereon as the law requires j ancl also to summon said .... . ... , if 
found, to appeal~ before me at my office at •... , on the .... clay of ., .. , 19 .. , at ... . 
o'clock in the .... noon, to answer to •••••••• , to his damage $200 01' under. 

Dated •.•. , 19 ... 
• • •. • .•. Justice of the Peace. 

[E. S. 1849 c. 88 s. 103 j E. S. 1858 c. 120 s.101; E. 8.1878 s. 3704j Stats. 1898 s. 3704j 
Stats. 1925 s. 304.04j 1945 o. 441] 

304.05 Warrant, how executed. The officer shall execute a warrant by serving it 
upon the defendant in the manner that a summons returnable within like time is required 
to be served and by attaching personal property of the defendant, not exempt by law, and 
make due return of his doings tllereon. [E. S. 1849 c. 88 s. 104j E. S. 1858 c. 120 s. 
102/ R. S. 1878 s. 3705)' Stats. 1898 s. 3705j Stats. 1925 s. 304.05 j 1945 c. 441] 

Re"isers' Note, 1878. "Section 102, chap- ty, am unable to find the defendant, H. P. A., 
tel' 120, R. S. 1858, rewritten and amended therein; therefore am unable to serve the de­
so as to obviate the effect of the decision in fenuant personally or by leaving a copy at 
Champion v. Argall, 25 Wis. 521, and leave his usual place of abode," does not show that 
it to be served as a long or short summons is the defendant had no place of abode in the 
according to whether it is a three days' at- county where the process could have been 
tachment or longer." served, so as to authorize service by publica-

Note: A return which states, that "after Uon under 304.12. Shearer v. Davis & Starr 
diligent search and inquiry within my coun- L. Co., 78 W 278, 47 NW 360. 

304.06 Pleadings and proceedings. Like pleadings and like proceeding'S shall be 
had inactions commenced by warrant as in actions commenced by summons. [E. S. 1849 
0. 88 s. 113 j E. S. 1858 o. 120 s. 110 j E. S. 1878 s. 3706 j Stats. 1898 s. 3706 j Stats. 1925 s. 
304.06/ 1945 o. 441] 

304.07 Release of attached property. When property of the defendant is attached, 
he or any person for him or the person in whose possession it is found may obtain pos­
session by giving an undertaking' exe.cuted on his part by a surety approved by the officer 
executing' the warrrult, conditi~Jl1ed that the property shall he forthcoming' when and where 
the justice directs and shall abide the judgment of the justice. [E. S. 1849 c. 88 s. 105, 
119 j E. S. 1858 c. 120 s. 103, 117)' R. S . . 1878 s. 3707 j Stats. 1898 s. 3707 j 8tats. 1925 s. 
304.07 j 1945 c. 441] 

Coniment of A<lyisoI'Y Committee, 1945: attachment defendant is entitled to the pos­
See· comment of advisQl'y committee under session of the property attached; the officer 
304.08. (Bill 193-S) who holds it has no discretion in the matter. 

Note. If the statute is complied with the Wheeler v. McDill, 51 W 356, 8 NW 193. 

304.08 Dissolution of attachment; undertaking. The attachmcnt may be disRolvec1 
on motion of the defendant at any time before final judgment if he appears and pleads to 
thc action and gives an undertaking to the plaintiff executed by a snl'ety, approved by 
the justice, conditioned that if judgment is rendered against the defendant in such action 
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he will pay the judgment, but not exceeding $400. [R. S. 1858 c. 120 s. lllj R. S. 
1878 s. :1708; Stats. 1898 s. 3708; Stats. 1925 s. 304.08; 1945 c. 441] 

COllllnellt of A(lyisory Committee, 194,,: property. That will enable a defendant to 
An undertaking with a ~400 limit is substi- get a surety company. (Bill 193-S) 
tuted for a bond in double the value of the 

304.09 Effect of dissolution. When any attachment shall be dissolved the property 
and effects all ached shall be released and the garnishees shall be discharged and the action 
proceed as if it had been commenced by a summons only. [R. S. 1849 0.88 s. 114; R. S. 
1858 o. 120 s. 112; R. S. 1878 s. 3709; Stats. 1898 s. 3709)' Stats. 1925 s. 304.09 j 1945 c. 
441] 

304.10 Sale of perishable property. When attached property is likely to perish 01' 

depreciate in value before the end of the action 01' the keeping of such property would be 
attended with much loss 01' expense, the justice may order it sold by the officer in the 
same manner and upon the same notice as goods are sold on execution; and if it appears 
to the justice that the property is likely to perish before the expiration of the time for 
notice of such sale he may order sale made upon giving not less than 24 hours' notice. 
The proceeds of sale shall remain in the hands of the oillcer, to be disposed of as if the 
property were money. [R. S. 1849 c. 88 s. 106; R. S. 1858 c. 120 s. 104; R. S. 1878 8. 

3710; 1897 c. 117; Stats. 1898 s. 3710; Stats. 1925 s. 304.10)' 1945 c. 441] 
COJllInent of AclYisory COlllIuittee, 1fl40: 

It should be "24 hours' notice" rather than 
"one day's notice." (Bill 193-S) 

The order, of sale protects the sheriff, but 
does not affect the leg'ality of the seizure. 
Sterling v. Ripley, 3 Pin. 155; Maguire v. 
Bolen, 94,Y 48, 68 NW 408. 

An order of sale made upon affidavits will 
not be set aside because of their falsity upon 
a motion made long after defendant lenew of 
the order and after proceedings under it 
were practically concluded. L. A. Shakman 
& Co. v. Koch, 93 W 595, 67 N'Y 925. 

304.11 Officer's compensation. The justice shall allow the officer his necessary, 
just and reasonable expenses in attaching and preserving property. [R. S. 1849 c. 88 B. 

107; R. S.1858 c.120 s.105j R. S.1878 s. 3711; Stats. 1898 s. 3711j Stats.1925 s. 304.11; 
1945 c. 441] 

Comment of A(l~'isol'Y COlllmittee, 1945: The revised 304.11 Is in substance the same as 
59.28 (25). (Bill 193-S) 

304.12 Publication after attachment. When the defendant cannot 1)e served and 
his property is attached and he does not appear in the action at the return of the warrant, 
the justice shall enter an order on his docket requiring the plaintiff to publish once in a 
newspaper, if there is one printed ill the county, and if there is none, to post up in 3 
public places therein a notice to the defendant in the form prescribed by section 304.13; 
and the justice shall continue the action to the time and place mentioned in said order, 
which time shall be not less than 20 nor more than 30 days from the date of the order. 
[R. S. 1849 c. 88 s. 108; R. S. 1858 c. 120 8. 106'; R. S. 1878 8. 3712 j Stats. 1898 s. 3712; 
Stats. 1925 s. 304.12; 1945 c. 441J 

COlllluent of A(lyisOI'Y CO])lluitteet 1045: 
'Yhat reason is there for 90 days' time? 30 
days are enough. Is there any county which 
has "no newspaper? In that event the notice 
could go to the paper of an adjoining coun­
ty. • •• For time allowed to give notice, see 
304.14. (Bill 193-8) 

Revisel's' Note, 1878: "Section 106, chap­
ter 120, R. S. 1858, so changed as to compel 
the notice to be published in a neWspaper, if 
there be one printed in, the county. This is 
the course now pursued, but the section 
would perhaps admit of the construction 

304.13 Form of notice of attachment. 
following. form: 

tha t it was in the discretion of the justice 
to order it published or posted as he might 
deem best." 

Xote: Sel'vice by publication is g'ood ,onlY 
when it affirmatively appears that it, cannot 
be made by reading the summons to the de, 
fendant and delivering a copy to him when 
demanded, if he can be found, and if he can­
not be found, by leaving a copy thereof at 
his usual place of abode. etc., as prescribed 
by section 301.08. Shearer v. Davis & Stan 
L. Co., 78 W 278. 47 NW 360. 

The notice may be in substantially th!! 

State of "Wisconsin, 
.... County. 

In Justice Court 
Before .... . ... , Justice of the Peace 

A. B., Plaintiff, 
v. 

C. D., Defendant. 
To C. D.: 

You are hereby notified that a warrant of attachment has been issued against you and 
your property attached to satisfy the demand of A. B., Ilmounting to $ .. ; . ; now unless 
you appeal' before .... . ... , a justice of the peace in said county, at his office at .... , 
on the .... clay of .... , 19 .. , at .... o'clock in the .... noon, judgment will be ren~ 
dered altainst you and your property sold to pay the debt. 

Dated .... , 19 ... 
. . .. . ... , Plaintiff, 
P. O. Address .... 

[R. S. 1849 c. 88 s. 109; R. S. 1858 c. 120 s. 107; R. S. 1878 s. 3713; Stats. 1898 s. 3713; 
Stats. 1925 s. 304.13; 1945 c. 441J " " 
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304.14 Notice, posting, pUblication. Such notice shall be posted 01' published at 
least 15 days befol'e the tune at which the pal'ty is required to appeal'. Posting may be 
proved either by the retUl'n of the officer, npon a copy of the notice, 01' by the affidavit of 
the person who posted it. Publication may be proved by an affidavit as provided by section 
328.19. [E. 8. 1849 c. 88 8. 110j E. S.1858 0.120 8.108)' E. 8.18788. 3714j Stats.1898 
s. 3714j Stats. 1925 s. 304.14)' 19450. 441] 

Comment of A.lyisory Committee, 134:>: prove the posting. A provision as to proof 
The person who posted the notice should of publication is Inserted. (Bill 193-S) 

304.15 Proceedings after publication. When the defcndant is so notified and docs 
not appeal' that fact shall be entered in the docket and the plaintiff may proceed to 
judgment as in actions commenced by summons; but no execution shall issue on the judg­
ment, either against the defendant 01' the garnishee, or money be paid to the justice the1'e­
on until the plaintiff gives to the defendant an undertaking executed in his behalf by a 
sUl'ety, limited to $400, approved by the justice, conditioned that if the defendant, within 
one year from the rendition of the judgment, appears and disproves the damages ad­
judged against him or any pad thercof the plaintiff will refund the whole or such parL 
thereof as may be found not justly clue on a review of the action. [E. 8. 1849 c. 88 s. 
l11j E. 8. 1858 o. 120 s.109)· B. 8.1878 s. 3715 j Stats. 1898 s. 3715 j Stats. 1925 s. 304.15 j 
1945 o. 441J 

Comment of A.lyj" .. ry Committee, 1045: for a bond in double the amount of the judg­
An undertaking limited to $400 is substituted ment. (Bill 193-S) 

304.16 Traverse of attachment. In an attachment action the defendant may, 
whether he answers the comp1aint 01' not, by special verified answer, filed with the justice 
at 01' before the time the warrant is returnable, deny the existence at the time of making 
the attachment affidavit of any material fact stated therein, except the a.lleged liability 
and the amount theleof. The issue so raised shall be tried by the justice and the affirmative 
shall be upon the plaintiff. In determining the issue the justice shall follow the rules 
of courts of record. If an issue is made as to the defendant's liability, the trial upon the 
traverse .shall be had with the trial of the action, but the justice shall make and file his 
finding upon the traverse separately from the verdict or finding' in the action. [1885 
0.424 s. lj Ann. 8tats. 1889 s. 370G((.j Stats. 1898 s. 3715aj 8tats. 1925 s. 304.1Gj 1945 
c. 441] 

Not~: See 110te to 266.19, 1930 Annotations. 

304.17 Proceedings and costs on trial of traverse. (1) If the justice finds for the 
. defendant on the traverse he shall tax his costs on the trial thereof and assess his damages 
caused by the taking and detention of the property and any injury thereto, and shall 
order the property returned to the defendant. If tbe defendant succeeds in the action, 
judgment shall be rendered for him for such damages and the costs of the traverse and 
of the action. 

(2) If the plaintiff recovers in the action and the defendant on the traverse, the costs 
and damages taxed and assessed in favor of the defendant shall be offset against the 
plaintiff's recovery and the plaintiff shall get no costs on aecount of the attachment. If the 
defendant's costs and damages exceed the plaintill's recovery and taxable costs, judgment 
shall be for the defemlant for the excesS. 

(3) If on the trial of such traverse the justice finds for the plaintiff he shall tax his 
costs on such trial, and the amonnt so taxed shall, if he 1'ecovers in the action, he added 
to his other costs; but if the defendant recovers jurlgment the amollnt so taxed 'shall be 
applied toward payment thereof. [1885 c. 424 s . .2j Ann. Stats. 1889 s. 370Gbj Stats. 
1898 s. 371571 j 8tats. 1925 s. 304.17 j 1945 c. 441] 

304.18 Appeal from finding on tl'a·vel'se. The aggrieved party may appeal from the 
finding upon the traverse the same as from the ,judgment, but the appeal must be separate 
from an appeal from the judgment. The issne raised by the traverse shall be tried the 
same as tllOUgh the action had been commenced in the appellate court. [1885 c. 424 s. 3) 
4)' Ann. Stats. 1889 s. 370Gc) 370Gdj Stats. 1898 s. 3715cj Stats. 1925 s. 304.18; 1945 c. 
441] 

304.19 Undertaking to stay proceedings. No appeal from the finding on the traverse 
shall stay the sale of the attached property 01' the delivery thereof to the defendant 
unless the appePant files with the justice, at thc time of taking the appeal, a written 
undertaking executed in his behalf by a f;urety approved by the appellate court o~> the 
judge thereof or by the justice (if the defendant is a.ppellant) that, if the finding appealed 
from is affirmed 01' juilgment is rendered upon the appeal against the appellant, he will 
pay the judgment, with interest and costs, or, at the option of the appellant, that he will pay 
tIle plaintiff the value of the property returned to him, as determined by the court, with in­
terest thereon, the costs of the action and of the traverse; and (if the plaintiff is appellant) 
that if the finding is nffirmed 01' judgment is rendered against him he will pay the defendant 
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the value of the property attached, as determined by the court, with interest thereon and 
all damages assessed and costs taxed against him by reason of the attachment. [1885 c. 424 
s. 5;, Ann. StcltS. 1889 s. 3706e;, Stats. 1898 s. 3715cl;, Stats. 1925 s. 304.19;, 1945 c. 441] 

Comment of Allvisorr, Committee, 1945. One surety is sufficient. The present undertal,­
ing is unlimited. (Bill 193-S) 

304.20 Garnishment affidavit. If the plaintiff or some one in his behalf makes and 
delivers to the officer having the summons 01' warrant of attachment an affidavit stating 
that the affiant has good reason to believe that some person (naming him) is indebted to 
the defendant 01' has personal property in his possession 01' under his control belonging 
to the defendant or, when there is more than one defendant, to any of them, not by law 
exempt from execution, and demands that he summon such person as garnishee, the officer 
shall summon him to appeal' before the justice, on the retul'll day of the summons or 
walTant, to answer as garnishee. The affidavit may be amended as provided in section 
304.02. Any number of garnishees may be embraced in the same affidavit and garnishee 
summons but if a joint liability is claimed it shaJl be stated in the affidavit and the 
gal'l1ishees named as jointly liable shaJl be deemed jointly proceeded against, otherwise 
the garnishees shall be deemed severally proceeded against. [R. S. 1849 c. 88 s. 115;, 
R. S. 1858 c. 58 s. 1;, R. S. 1858 c. 120 s. 113; 1871 IJ. 161;, R. S. 1878 s. 3716,' 1883 c. 249; 
Ami. Stats. 1889 s. 3716; 1893 c. 134;, Stats. 1898 s. 3716; 1905 c. 72 s. 1; Supl. 1906 s. 
3716; Stats. 1925 s. 304.20;, 1945 IJ. 441] 

It e-vi:!i:eI-'s' Note, 1878~ "In accordance with 
plan adopted for garnishment in circuit 
courts, ,ve have ll1ade the garnishee lJl'oceed­
lng in justices' courts alike, whether com-
111enced in an action conlInenced by sunlnlons 
or warrant of attachment, and this section is 
written to conform the law to that plan, and 
is in place of section 1, chapter 58, Laws 
1858 (as amended by chapter 161. Laws 1871), 
and section 113, chapter 120, R. S. 1858." 

Note: ,Vhere service ,vas not "Inade upon 
the principal defendant and the garnishee 
appeared and denied any indebtedness before 
service by publication ,vas had, a deterIllina­
tion by the justice upon the issue raised by 
the denial of the indebtedness by the garni­
shee was without jurisdiction and void. State 
ex reJ. Chicago & N. W. R. Co. v. Pauli, 126 
W 65, 104 NW 1007. 

'rhe treasurer of a corporation may be 
garnished by its creditors to reach money 
in his hands belonging to the corporation. 
Mayo v. Hanson, 94 ,V 610, 69 N,Y 344. 

The amendments made to sections 2753 
and 2768, R. S. 1878, did not, by implication, 
amend this section so as to require that the 
affidavit shall state the amount of plaintiff's 
claim over and above all offsets. Jones v. 
St. Onge, 67 ,V 520. 30 N,y 927. 

The proceeding in garnishment is special, 

[304.21 1'8peale(l by 1945 c. 543] 

in derogation of the common law, and the 
statute must be strictly pursued in order to 
confer jurisdiction. Edler v. Hasche, 67 W 
653, 658, 31 NvV 57; McDonald V. Vinette, 58 
W 619, 17 NW 319. 

A garnishee is not justified in delivering 
property contrary to the instructions of the 
owner by an order made without jurisdic­
tion. Edler v. Hasche, 67 W 653, 31 NW 57. 

The affidavit, being the prerequisite of 
jurisdiction, must not only appear upon the 
record but be strictly sufficient; and, not ap­
pearing, no jurisdiction is shown in the jus­
tice. ,Vells v. American E. Co., 55 W 23, 11 
NW 537 12 N,V 441. 

An affidavit is not defective becaul3e in 
the disjunctive, as "is indebted to or has 
property;" nor because it does not contain 
the ,vord upersonal" before property; nor 
because it states that affiant verily helieVes. 
Russell v. Ralph, 53 W 328, 10 NW 518. 

H is a fatal defect if affidavit omits to 
state that money, etc., of principal debtor in 
garnishee's possession is not exempt. Ras­
mussen v. :ilIcCabe, 46 W 600, 1 N,V 196. 

One is only liable as garnishee when he 
has in his possession at time of garnishment. 
property, money or effects belonging to de­
fendant or is indebted to him. Smith v. 
Davis, 1 W 447. 

304.21 Garnishment of public employes. (1) A judgment creditor may garnish the 
wages or salary of any public officer or employe, except a public officer 01' employe of a 
city of the first class as defined in section 62.05, as provided in this chapter, subject to the 
limitations of this seetion. 

(2 ) The garnishee summons may j)e served upon the director of budget and accounts 
or upon the clerk or corresponding officer of the political subdivision from which sueh 
compensation is due. 

(3) The officer so served shall, within 20 days after service, certify to the court the 
amount which was owing to the judgment debtor at the date of service, and such certi­
fication shall, for the purposes of the garnishee action, be conclusive. 

(4) A certified copy of the judgment in the garnishee action, and an affidavit that no 
appeal from the judgment is pending, filed with the director of budget and accounts or 
such clerk 01' corresponding officer, entitle the judgment ereditor (if the garnishee judg­
ment is in his favor) to a warrant on the propel' treasury for payment of the amount so 
certified as owing to the debtor (less personal exemptions) for salary or wages 01' so much 
thereof as will satisfy the judgment; and the payment shall be conclusive upon him, and a 
discharge to that extent of the public liability. 

(5) This section docs not apply or extend to money due to an officer or employe to 
reimburse him for expenditures made by him in the discharge of his duties. 

(6) The repeal of section 304.21 of the statutes of 1943 shall not affect the rights or 
remedy of a judgment creditor who had theretofore commenced a quasi garnishment pro­
ceeding under said section by filing a transcript of judgment. His rights and remedy shall 
continue in force under such repealed section the same as though it had not been repealed, 
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but the effect of such filing shall expire 5 years after he filed his transcript. He may also 
proceed by garnishment the same as other judgment crec1itors. [1945 c. 543 j 1947 o. 352) 
472] 

Heyjsor's Note, 1945: Ch. 543, laws of 1945 place. New 304.21 is almost entirely unlike 
(Eill No. 403-S, sponsored by the Advisory the old one. For cases construing 30'1.21 of 
Committee on Rules of Pleading, Practice the 1943 and earlier statutes, see 1930 Wis­
and Procedure) repealed 304.21 and created consin Annotations and the annotions under 
267.22, 289.535 and a new 304.21 to take its 304.21 in the 1943 Statutes. 

304.215 Quasigarnishment of officers and employes of cities of the first class. 
(1) Whenever any p~rson, firm or corporation shall recover a judgment against any 
person, firm or corporation, and the judgment debtor at the time of the renc1ition of the 
jUdgment, or at any time thereafter during' the life of the judgment, shall have money due, 
or to become due, from a city of the first class as defined in section 62.05, the judgment 
creditor may file a certified copy of such judgment with the clerk of such city. 

(2) It shall thereupon become the duty of the pi'oper officers of such city, after the 
expiration of 30 days from the date of filing the certified copy of the judgment, to pay to 
the owner of the judgment such sum as at the time of such filing is due, and thereafter 
and until the judgment is fully paid, to pay to the owner of the judglnent such sum or 
sums as may at any time 01' times be due from the city to such person, firm or corporation, 
and to deduct the sum or sums so paid as aforesaid from the amount due; provided: That 
if the sum or sums due is for salary or wages of any officer or employe of the city, the 
same shall be exempt from the provisions of this section to the same extent as salaries 
and wages are by law exempt from garnishment; that any repayment to any such officer 
or employe of disbursements made and expended by such officer or employe in discharge 
of the duties of his office, shall not be subject to any judgment or lien mentioned and de­
scribed herein; that if any such judgment debtor shall have appealed from the judgment, 
at the date of the filing of the certified copy of the judgment, or if the time for appealing 
has not expired at the date of the filing, then and in either such 'case, if the judg'ment 
debtor shall within 30 days from the date of filing of the certified copy of the judgment 
file with the officer with whom the judgment is properly filed, ,an affidavit, that an appeal 
has been, or will be taken from the judgment within the time prescribed by law, such pay­
ment shall not be made until the final determination of the appeal, and if such affidavit is 
not filed, payment made as herein provided shall be a TInal discharge of any liability of 
such city to such person, firm or corporation to the extent of such payment. 

(3) N otwithstanc1ing' priority of filing, a judgment filed under thlS section shall have 
precedence over an assignment, filed subsequent to the commencement of suit upon which 
such judgment is obtained. [1947 c. 352] 

304.22 Garnishment; liquor debts. No garnishee action shall be commenced to 
recover for malt or intoxicating liquors sold at retail. [1909 c. 276 j 1911 c. 663 s. 443; 
Stats. 1923 s. 3716m; Stats. 1925 s. 304.22; 1945 C'. 441] 

304.23 Form of garnishee summons. The garnishee summons may be substantially 
in the following form: 

State of Wisconsin, l In Justice Court 
.... County. f Before,. . .. . ... , Justice of the Peace 

The State of Wisconsin to . . .. . ... , garnishee: 
Whereas, a summons (or warrant of attachment) has been issued by .... .... (or a 

summons has been signed and issued hy ........ , an attorney at law of .... , returnable 
before .. " .... ) a, just.ice of the peace of said county, returnable on the .... day of .... , 
19 .. , in favor of .... . ... , plaintiff, and against .... . ... , defendant; and whereas 
the plaintiff (or ........ in his behalf) has made oath that you have property in yOUI' 
possession or uncleI' your control belonging to the defendant (or are indebted to him) : 

You are hereby summoned to appear before said justice at his office at .... , on the 
return day of said summons (or warant of attachment) at .... o'clock in the .... noon 
of said day, then and there to answer under oath touchin~ your liability as' garnishee. 

Dated .... , 19 ... 
. . .. . ... , Constable or Sheriff. 

[R. S.1849 o. 88 8.116; R. S.1858 0.120 8.114; R. S.1878 s. 3717; Stats. 1898 s. 3717j 
Stat8. 1925 s. 304.23j 1935 c. 273j 1945 o. 441] 

304.231 Property in safe deposit box. Property in a safe deposit l)ox in any bank 
or safe deposit company is not property in the possession or control of such hank or safe 
deposit company within the meaning of this chapter. [1945 o. 544] 

304.24 Ga.rnislJee summons, how served; notice to defendant. The officer shall 
serve the garnishee summons on the ga1'llishee personally, and return it, with the affidavit 
stating' the date of service, to the justice when he makes retul'll of the summons or war~ 
rant. A copy of the garnishee summons shan be served 011 the defendant in the same 



304.25 ATTAOHMENT AND GARNISHMENT 3224 

manner prescribed for service of summons in the original action. If the defendant cannot 
be so served or is not a resident of the state, service of notice may be made as provided 
in sections 304.12 and 304.14. The notice to the defendant may be substantiaUy in the 
following forlU: 

State of Wisconsin, t 
•... County. ) 

To .: . .. . ... , defendant: 

In Justice Court 
Before .... . ... , Justice of the Pcace 

You are hereby notified that a summons and garnishee has been issued against you 
and your pl'operty garnished to satisfy the demand of ........ , amounting to $ .... ; now 
unl6ss you appeal' before .... . ... , a justice of the peace in said county, at his office 
at ... , on the .... day of .... , 19 .. , at .... o'clock in the .. " noon, judgment will be 
rendered against you and your property sold to pay the debt. 

Dated ..•. , 19... . • .• • ... , Plaintiff. 
[R. S. 1849 c. 88 8. 117; 1858 c. 58 8. 2; R, S. 1858 c. 120 8. 115 j R. S. 1878 s. 3718; 
1880 c. 253; 1887 c. 405; Ann. Stats. 1889 8. 3718, 3718(/; Stats. 1898 s. 3718; 1913 c. 413; 
Stat8. 1925 8. 304.24; 1945 c. 441] 

ComUlcnt of AtlyisOTY Ctnuillittec, 1fl45: 
The notice to the defendant lJY publication 
or posting is substantiallY as in 304.13. 'l'he 
provision for service on an agent or attor­
ney is anomalous, mystifying and imprac­
tical. Its constitUtionality is dou l}tfu1. 
Hence it is omitted. The manner of service 
is made more specific. (Bill 1 ~3-S) 

Rcyiscrs' Note, lS1S~ "Section 115, chan­
ter 120, R. S. 1858, and section 2, chapter 58, 
Laws 1858, maldng a further requirement 
that he shall return the garnishee summons 
and affidavits at the time of the return of 
the original process." 

Notel A justice of the peace of Brown 
county acquire.d jurisdiction of a garnishee 
railroad corporation, lnaintaining stations 
in both Brown and Forest counties, by serv­
ice on its station agent in Brown county, 
and could then acquire juriSdiction oyer th e 
principal defendant, who resided in Forest 
county, by publication. State ex reI. Fon­
ts-ine v. Sullivan, 248 W 441, 22 NW (2d) 535. 

Where the officer's return on the sum­
mons was that the defendant "not being 
found and having no residence or no knO",Vll 
agent or attorney within the said county, I 
am unable to serve upon the vlithin nanlec1 
defendant," and the garnishee answered ad­
mitting an indebtedness to the defendant, it 
,vas proper to serve the garnishee sunllnons 
by pUblication. The member of defendant's 
fanlily on ",yhOnl the service may be Inade 
must reside with the defendant within the 
jurisdiction of the justice. De Layal S. Co. 
v. Hofbergei', 161 IV 344, 154 NW 387. 

Service by publication, see Shearer v. 
Davis & Starr L. Co., 78 'W 278, 47 NW 360. 

A garnishee has no right to appear under 
voiel process and thus substitute his credit­
or's creditor for his own because that goes 
to the jurisdiction of the subject, not to 
jurisdiction of his person. Steen v. Norton, 
45 W 412, 417. 

304.25 Liability of garnishee. (1) The gal'lllShee, from the time of servic~ of 
the garnishee summons upon him, shall stand liable to the p}aintiff to the amount 0:1' ~he 
personal property, money in his hands belonging to the defendant and the amount of his 
debt to the defendant. anc1not by law exempt from execution. 

(2) Section 267.18, exempting' specified property from garnishment, is applicable to 
garnishment in justice court. [R. S. 1849 G. 88 s. 118 j R. S. 1858 6. 120 s. 116; R. S. 
1878 8. 3719 j Stats. 1898 8. 3719)' Stats. 1925 s. 304.25 j 1945 c. 441] 

Co:rnnlcllt of A(Ivisory COlluuittce, 1!l45: 
(2) is from 304.36 and is based on practice 
in courts of record. (Bill 1 <13-S) 

Re'\'isel's' Note, 1878: "Section 116, chapter 
120, R. S. 18fi8, rewritten so as to conform to 
the garnishment in circuit courts, and in­
serting the word 'personal' before prop­
erty, in the second line. The word prop­
erty, alone, means as well real as personal 
property, and, as a justice's court has no 
jurisdiction in actions concerning the title 
to real estate, it is thought best to indicate 
with certainty that the garnishees are only 
to be held liable for personal property in 
garnislunent. " 

Note. Property delivered to a carrier and 
in transit ",vhen a garnishee sunlIDons ,vas 
served on the consignee is not Hin the hands" 
of the consignee within the meaning of this 
section. Actual manual possession is re­
quired. Kuehn v, Nero, 145 ,V 256, 130 NW 
56. 

'rhe garnishee is liable only for such 
money, etc., as the statute makes garnish­
able in his hands. Grimsrucl v. Linley, 109 
1)T 632, 85 NW 410. 

An officer or agent of a pl'iva te corpora­
tion may be garnished by its creditors in re. 
spect to 1110ney or property in his hands be­
longing to it. l\fayo Y. Hansen, 94 W 610, 
614. 69 NW 344. 

The test of the liability of the garnishee 
to the creditor of the defendant is generally 
this: Coulc1 the defendant have maintained 
an action against the garnishee, at the time 
the garnishee process ,vas served, to recover 
the debt or liability sought to be garnished? 
Hence a salary payable at the end of the 
month is not liable to garnishment served 
before the end of the month in which it is to 
be earned. Foster v. Singer, 69 W 392, 34 
NW 395. 

304.26 Effect of service. (1) 'fhe service of the garnishee summons commences 
an action against the garnishee; and upon the return of the officer that such summons 
has been duly served the justice shall enter an action in his docket in which the plaintiff 
in the original action is plaintiff and the garnishee is defendant. 

(2) At any time after service of the garnishee summons upon the garnishee defendant, 
the defendant in the principal action may file with the justice a request in writing for an 
immediate trial of the gal'11ishee action. Thereupon the justice shall issue an order at once, 
requiring' the plaintiff and garnishee defendant to appear before him at a stated time, not 
to exceed 3 days from date of the order. for trial of the garnishee action. Said order shall 
be served upon the parties as a gal'nishee summons is served, at least 48 honl'~ before such 
trial. Upon return of said· process showing that the order has been duly served, the justice 
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may proceed to try the action with the same effect as though it were the return day of 
the principal action, but may, whcre justice requires it, continue the matter to such time 
as may be necessary but not beyond the time of return in the principal action. Any 
further adjournment shall be only for cause or by agreement of the parties. [R. S. 1849 
c. 88 s. 120) 123; R. S.1858 c.120 s. 118; R. S.1878 s. 3720; Stats. 1898 s. 3720; 1913 c. 
290; Stats. 1925 s. 304.26)' 1945 c. 441] 

RevisC1'S' Note, 1878: IISa1ne as section 118, 
chapter 120, R. S. 1858, striking out the 
words 'in attachment' and inserting in their 
place the words 'in the original action' so 
as to make the section apply to all garnish­
rnent." 

Notel P.roceeding by garnishee process is 
commencement of separate suit and should 
be entered, conducted and judgment rendered 
therein as in separate suit. Garland v. Mc­
Kittricl{, 52 W 261, 9 NW 160. 

304.27 Garnishee to be examined. The gal'llishment affidavit shall he the complaillL 
in the action; and the garnishee may answer the matters alleged in the affidavit either 
orally or by verified written answer, and if the answer is oral it shall be reduced to writing 
by the justice and filed. The action may be adjourned by the gal'llishee as in case of a 
second adjournment. [R. S. 184.9 c. 88 s. 124; ll. S. 1858 c. 120 s. 121) 122; R. S. 1878 
s. 3721; 1881 c. 313 s. 1; Ann. Stats. 1889 s. 3721)' 1893 c. 73 s. 1; Stats. 18.98 s. 3721.: 
Stats. 1925 s. 304.27; 1945 o. 441] 

Note: ,Vhen, to the knowledge of the The defense of prior garnishment cannot 
garnishee, an assignment or transfer of the be proven unless it is pleaded. Schuerman v. 
property in his hands is made after he has Foster, 82 ,y 319. 52 NW 311. 
answered and he is apprised of it in time to The garnishee shall set forth in his an­
apply for leave to amend. lle must do so or swer any claim which third perS01~". to his 
he will be precluded from giving evidence of lcnowledge, may have UDon the property in 
the transfer. John R. Davis L. Co. v. First his hands. Luck v. Galloway, 52 W 164, 8 
Nat. Bank, 84 W 1, 54 NvY 108. N,V 608. 

304.28 Undertaking to discharge garnishee. The defendant in the main action 
may obtain a discharge of the garnishee and a dismissal of the garnishee action by filing 
in the main action an undertaking executed in his behalf by a surety approved by the 
justice, conditioned that any final judgment which may be ohtained by the plaintiff in 
the main action shall be entered against the defendant and the surety jointly (including 
costs in the garnishee action). If the judgment is for the plaintiff it shall be entered 
against the defendant and his surety jointly, but it shall not be collected from the surety 
if the officer can find property of the defendant to satisfy the same, and the execution. 
shall so direct. In no event shall the surety be liable for more than $400. [1905 c. 173 s. 
1; SltlJl. 1906 s. 3721(/; 1907 c. 348; Stats. 1925 8. 304.28)' 1945 c. 441] 

Comment of Allyisol'T CommitteI.'. 1114:): the meaning more clearly. The liability of 
The wording of old 304.28 is very confUsing the surety is limited to $400. (Bill 193-S) 
and obscure. The revise is intended to state 

304.29 Trial if garnishee answer unsatisbctory; appeal, If the plaintiff is not 
satisfied with the gal'1lishee's answer OJ' if either party de~ires a trial thp, justice shall enter 
that fact on his docket and procee·d fOTthwith to try the action upon the issue formed by 
the affidavit and answer, and if upon the trial nonexempt property is found in the hands 
of the gal'llishee or he is found indebted to the defendant and that snell indehtedness is 
not exempt, the justice or jury shall assess the value thereof and the garnishee shall hold 
the same subject to the fmther order of the justice; but if, upon such frial, it is found 
that the property in the hands of the garnishee or his indebtedness to the defendant is 
exempt, the justice shall forthwith enter judgment discharg'ing the garnishee; and if it· 
is found that part of such property 01' such indebtedness is exempt he shall ente!' judgment 
discharging the garnishee as to the exempt property or UHlebtedness. Either party may 
appeal from such juclgment. [E. S. 18i9 c. 88 S. 124) 127; R, 8. 1858 o. 120 s, 123; R, S. 
1878 s. 3722; 1881 c. 313 s. 2; Ann. Stats. 1889 s. 3722; 1895 c. 378; Stats. 1898 s, 3722; 
Stats. 1925 s. 304.29; 1945 c. 441] 

304.30 Defendant's defense; garnishee may plead exemption. The defendant may 
defend in the garnishee action upon the ground that the imlebteclness of the gal'llishee 
or any property held by him is exempt from execution against snch defendant or is not 
Jiable to garnishment, or upon any ground upon which a garnishee might defend, and 
may participate in the trial of I\ny issue between the plaintiff and the garniRhee for the 
protection of his interests. The gal'l1ishee may defend the principal action for the de­
fendant, if the latter does not apPf,ar; but the defense by a garnishee shall not preolude 
the defendant from a now trial nnder sections 302.31 and 302.32. The gal'l1ishee, if he 
has property under his control belonging' to the defendant, may, but he is not obliged to, 
answer that said property is exempt from execution. [ll. 8. 1849 c. 88 s. 126)' R. S. 
1858 c. 120 s. 124; R. S. 1878 s. 3723; 1887 c. 190; Am1 .. Stats. 1889 s. 3723; {)'tats. 1898 
s. 3723; Stats. 1925 s. 304.30; 1945 c. 441] 

Note: Where the garnishee denied the 
Indebtedness before the service by publica­
tion on the principal defendant, the justice 
had no jurisdiction to try an issue on the 
garnishee's answer and charge him thereon 

before completing service on the principal. 
defendant who never appeared nor answered. 
State ex reI. Chicago & N. vy. R. Co. v. Pauli, 
126 W 65, 104 NW 1007. 
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304.31 Stay if other action pending against garnishee. If the answer of the 
garnishee discloses that he has property in his possession or under his control belonging 

. to the defendant or is indebted to him but that said property 01' indebtedness is held 
subject to a ga1'llishee proceeding or attachment issued by a state 01' federal court, and 
requests a stay of proceedings for a definite period, not exceeding one year, until such 
proceedings arc disposed of, the justice shall enter a stay order and shall adjourn the 
g'al'11ishee action until the day to which such proceedings are stayed. The plaintiff may, on 
not less than 6 days' written notice to the ga1'llishee, apply to the justice to have the stay 
vacated, and on making satisfactory proof to the justice that the proceedings on account 
of which the stay was granted have been disposed of, the justice may vacate the stay and 
proceed as in other cases. [1887 c. 228 s. 1; Ann. StMs. 1889 s. 3723a; Stats. 1898 s. 
3723a; Stats. 1925 s. 304.31; 1945 c. 441] 

304.32 Payment into court or deposit of property; adjournment; costs; notice; un­
dertaking. (1) If the answer of the garnishee discloses that he is indebted to or has 
property belonging to the defendant not exempt from execution and the same is claimed 
by some named person not a party to the action, giving his post-offi~e address, if possible, 
and that he is in doubt as to whom said property should be delivered 01' such debt paid, 
the justice may order him to pay the money 01' debt into court or deliver the property to 
the court or some designated officer, and give the garnishee a receipt therefor which shall 
discharge the garnishee and bind the plaintiff and the claimant.. The justice shall thereupon 
cause a notice setting forth the facts stated in the answer to be served upon the person 
mentioned therein as claiming said debt or property which notice shall be served upon 
him as a garnishee summons is served, and which shall direct said person to appear before 
the justice and defend his rights thereto. The justice shall adjou1'l1 the action to such 
time, not exceeding 90 days in all, as seems to him fit, and shall make the notice returnable 
at the time and place to which he has adjourned. If the person ~o summoned appears and 
claims the property but fails to establish his right thereto, costs shall be awarded against 
him. 

(2) If the claimant cannot be found or is a nonresident of the state, the justice shall 
enter an order on his docket requiring the plaintiff to publish such notice for 2 successive 
weeks in a newspaper printed in the county, if there be one, and if not, to post up the 
notice in 3 public places in the town, city or village at least 4 weeks before rendering 
judgment. The notice may be substantially in the following fOl'm: 

State of Wisconsin, ~ In Justice Court 
.. " County. I Before .... o. 0 • , Justice of the Peace 

To ........ : 
You are hereby notified that in an action of garnishment in said court, between 

.... , plaintiff, and .... . ... , garnishee, the garnishee 'answers thai you daim from him 
certain property in qllestion in said action, and that he is in doubt as to whom the same 
belongs. Unless you appear in said court at .... on the .... day of .... , 19 .. , at 0 ••• 

o'clock in the 0 ••• noon and prove your claim, the court will proceed to judgment in the 
action. 

. . .. . ... , Plaintiff. 
(3) '1'he publication may be proved by the affidavit of the publisher or foreman of 

the newspaper and the posting proved by the affidavit of any person who posted the notice. 
If the claimant does not appear, the debt or property shall not be paid or delivered to 
the plaintiff, unless an undertaking is enfered upon the docket, signed by a surety ap­
proved by the justice, substantially in the following form: 

State of -Wisconsin, ~ In Justice Court 
. . .. County. I Before. 0 • 0 0 ••• ' Justice of the Peace 
In an action of garnishment of .... . ... , plaintiff, against .... . ... , garnishee, the 

garnishee having' answered that .•.. .... claims the property in question, and said 
claimant having been notifi~d thereof, and not having api)eared and the court having 
decided that saiel property belongs to the defendant, and should be paid to the plaintiff; 

Now I unelertake that the plaintiff will pay all damages which the saiel claimant may 
sustain by reason of said judgment, but not exceeding $200. 

Dated 0000' 19 0" 

0.00 00 •• ' Surety. 
(4) The claimant may bring an action on the undertaking; and if he establishes his 

title to the property he shall recover thereon; provided such action is brought within one 
year from the date of the judgment. [1887 c. 228 s. 2; .Ann. 8tats. 1889 s. 3723b j .8tats. 
1898 s. 3723b j 1901 c. 280 s. 1 j 8upl. 1906 s. 3723b j Stats. 1925 s. 304.32 j 1945 c. 441] 

Comment of A<1yisol'Y Committee, 1045. only to the debt or property in question, For 
Of course the discharge under (1) applies uniformity, $200 is substituted for $300 as 
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the limit of the undertaking. The posting failed to bring such party in under this sec­
under 304.14 is 15 days and only 1 publica- tion, payment under a garnishee judgment 
tion is required. (Bill 193-S) was no defense to an action by such third 

Note: 'Vhere a note was claimed by a pal'ty. Holman v. Lueck, 137 W 875, 119 NW 
third party and the garnishee defendant 124. 

304.33 Costs to garnishee. In the gal'l1ishee action if the plaintiff is nonsuited 01' 

if upon the trial of the issue between the plaintiff and garnishee no property is found in 
his hands or nothing is found due from him to the defendant, 01' if the plaintiff is non­
suited 01' nothing is found due from the defendant to the plaintiff, then the gal'l1ishee 
shall recover costs against the plaintiff. [R. S. 1849 c. 88 s. 128 j R. S. 1858 c. 120 s. 125,' 
R. S. 1878 s. 3724j Stats. 1898 s. 3724j Stats. 1925 s. 304.33j 1945 c. 441] 

304.34 Proceedings when garnishee liable; his costs. (1) If the plaintiff recovers 
in the original action and the gal11ishee at the time of the service of the summons had 
property in his possession belonging to the defendant or was indebted to him, the justice 
shall enter an order in his docket requiring the gal11ishee, within 10 days, to deliver to 
the justice the property 01' the amount of the indebtedness, or so much thereof as is 
necessary to satisfy the judgment, and the costs of the gal11ishee proceedings; or if it ap­
peal'S that the gaulishee is to payor deliver to the defendant any money or property in 
any other manner or at any other time than immediately and at the time of the service 
of the summons (the same belonging to the defendant) then the order of the justice shall 
be that payment 01' delivery be made accordingly to the justice for the benefit of the 
plaintiff. 

(2) If the gal'l1ishee pays the indebtedness and delivers the property as directed by 
the order, the costs of the garnishee shall be paid out of the money or property received 
by the justice, unless the gal11ishee upon an issue joined with him by the plaintiff has 
been held liable in a greater amount of property or indebtedness than was disclosed in 
his answer, in which case he shall be liable for costs; and all property, except money, de­
livered to the justice shall be by him ordered to be sold on the execution against the 
defendant. [R. S. 1849 c. 88 s. 129, 130,' R. S. 1858 c. 120 s. 126, 127 j R. S. 1878 s. 
3725; 1880 c. 207; Ami. Stats. 1889 s. 3725,' Stats. 1898 s. 3725j Stats. 1925 s. 304.34j 
1945 c. 441] 

COlllment of Allvisory COlllmittee. 11145: be garnisheed. Grimsrud v. Linley, 109 W 
The garnishee shoulcl pay costs if he con- 632, 85 NW 410, 
tests and loses. (Bill 193-S) An order directing a garnishee to pay 

Revisers' Note. 1878: "In place of sections money into court can only be enforced by an 
126 and 127, chapter 120, R. S. 1858, rewrit- entry of judgment as prescribed in 304.35. 
ten so as to make it the duty of the justice It is not a judgment from which an appeal 
in all cases to enter an order requiring the can be taken. Williams v. Brechler, 75 W 
garnishee to payor deliver the property in 309, 43 NW 952." 
his hands and omitting portions of section "Where garnishee holds property of prin-
127, as unnecessary and tending to render cipal defendant. subject to be delivered to 
the meaning of the section obscure." him in future, judgment shoulcl direct deliv-

So1ce: Notes and mortgages in the hands ery thereof to the court and upon garnishee's 
of an attorney for collection and upon which failure judgment should go against him. 
he has a lien for services rendered cannot Rasmussen v. J\fcCabe, 43 W 471. 

304.35 Judgment if gal'llishee fails to deliver property; stay of proceedings; ap­
peal. (1) If the gal'llishee does not deliver the propert.y or pay the money due or 
found in his possession and belonging to defendant judgment shall be given against him 
for the value of such property, as found by the justice or jury, but in no case for a sum 
greater than the judgment against the principal defendant. 

(2) The plaintiff, instead of taking judgment against the garnishee, may enforce the 
delivery of the property by proceedings as fOT a contempt in case of the garnishee's re­
fusal to deliver the property pursnant to the order of the justice. An appeal may be 
taken from the order directing the delivery of the property in the garnishee's pos:session. 
Proceedings under said order may he stayed dl1l'ing the penrlency of the appeal by the 
defendant executing an undertaking, with a. surety approved by the justice, that if the 
order appealed from is affirmed or the appeal dismissed, the appellant will pay to the 
plaintiff the value of the property, with interest, and the costs of the plaintiff on the appeal 
or that, in either snch event, he will deliver such property to the plaintiff and pay interest 
on the value thereof and on such cost. 

(3) When an appeal is taken by the defendant from a. judgment against him in the 
principal action, and execution on such judgment is stayed, all proceeding'S in the garnishee 
action are thereby stayed until the final d8termination of the principal action. Further pro­
ceedings in the garnishee action may be had upon filing' a. certified copy of the judg'ment 
in the original action with the judice and 3 clays' notice to the opposite party. [R. S. 
1849 c, 88 s. 131 j R. S. 1858 c. 120 8. 128 j R. S. 1878 s. 3726 j 1883 c. 24 j Ann. Stats. 
1889 s. 3726; Stats. 1898 s. 3726; 1901 c. 267 s. 1; 1903 c. 263 s. 1,' Supl. 1906 s. 3726; 
Stats. 1925 s. 304.35; 1945 c. 441] 

Notel The object of the amendment by against the garnishee in case he had been or­
chapter 24, laws of 1883, was, first, to direct dered to deliver property and had failed to 
for what sum judgment should be rendered so do. Another object was to confer upon 
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the plaintiff in the garnishee action the right 
to'take a judgment, not for the value of the 
property in the hands of the garni"hee, but 
for the delivery of the propel'ly itself. The 
appeal given is from the latter order, and 
not from an order directing him to pay into 

conrt the amount 'of any Indebtedness from 
the garnishee to the defendant in the prin­
cipal action. Such an order is not appeal­
able. vVilliams v. Bl'echler, 75 'V 309, 43 NvV 
952. 

304.36 Judgment against garnishee, exception. No final judgment shall be ren­
dered against the garnishee until final judgment is rendered against the defendant in the 
original action. [R. S. 1849 c. 88 s. 125; R. 8.1858 c. 120 s. 129; R. 8. 1878 s. 3727; Stats. 
1898 s. 3727; 8t(its.1925 s. 304.36; 1945 c. 441] 

COUlInent of A(lvi!"JOl'Y CODnnittee, 104:>: 
The second part of old 304.36 seems to be 
misplacecl. Logiea.!ly it goes with the pro­
vision '''hich declares '''ho and ,,,hat nlay be 
garnished, i.e. 304.25, and it is moved to that 
section. (Bill 193-S) 

Ueyisers' Note, 1878: HSection J 29, chap­
ter 120, R. S. 18G8, amended so as to make it 
applicable to all cases of garnishment, and 
adding the provisions prohibi ting a judg­
nlent against a garnishee in the salne cases, 
as prohibited in the circuit coul't." 

Note: Order requiring garnishee to pay 
into court amount of conditional indebted-

ness which was subject to claims for me­
chanic's liens is improper. Such an order is, 
however, within the jurisdiction of the jus­
tice and cannot be revie\ved upon certiorari. 
Krueger Y. Cone, 106 W 522, 81 NW 984. 

After the entry of a judgment against the 
g'arnishee a justice cannot, of his O'Vl1 1110-
tion, reopen the case and adjourn the action 
to a future date. l\icCorn'icl< H. 1\1. Co. v. 
James, 84 ,V GOO, 54 NW 1088. 

The judgment is no protection to the de­
fendant against a suit by his creditor for 
the sanle clahn if the proceedings are void. 
Edler v. Hasche, 67 W 653, 31 NW 57. 

304.37 Money paid into court by garnishee. Where a judgment is rendered against 
the ga1'nishee in any court, the garnishee may pay into that court the amount of the 
judgment, and take a receipt flom the de1'k, if a court of recol'c1, or f1'om the jmlge or 
justice, if a court not of record, which shall he a full discharge and sa tisfaction of the lia­
bility of the garnishee on the judgment; and on such payment the liability of t11e garnishee 
shall cease, except as to such greater sum as may be found due the p'aintiff upon an appeal 
or a retrial of the action. [1903 c. 80 s. 1; S~t1Jl. 1906 s. 3727a; 1917 c. 566 s. 47; Stats. 
1925 s. 304.37; 1945 c. 441] 

304.38 Proceedings on default of garnishee.- When a garnishee fails to appear or, 
appearing, fails to make full answer touching his liability, the justice shall enter that' fact 
in his docket and shaH adjudge the garnishee indebted to the defendant; and if judg­
ment is rendered in favor of the plaintiff the judgment shall be entered against the 
garni~.hee and shall include all costs in the garnishee proceedings, and no such costs shall 
he paid by the defendant.; or, on demand of the plaintiff, a warrant for the arrest of the 
garnishee may issue and be served as are warrants issued by justices in civil actions 
founded on tort, and the garnishee shall he held thereon until he makes full and direct 
answers touching his liability; and the justice may continue the cause, if necessary, for 
further proceedings. [E. S. 1849 c. 88 8. 121, 132/ R. S. 1858 c. 120 s. 119, 130; R. S. 1878 
s. 3728; 1893 c. 73 s. 2; Stats. 1898 s. 3728; 8tats. 1925 s. 304.38; 1945 c. 441] 

Note: A justice has no power to enter a 
personal judgment against a garnishee for 
default unless he has before him proof that 
all the conditions precedent to enforce at­
tendance have been complie(l with. Town­
send v. Seelig, 113 W 31, 88 NW 908. 

Where garnishee failR to appear his at­
tendance may be compelled; 01', after judg­
ment against principal debtor, judgment 
may be rendered ag-ainst him. Bushnell v. 
Allen, 48 W 460, 4 NW 599. 

304.39 Appearance before judgment. If the ga1'l1ishee fails to appear at the proper 
time he may afterward appeal' and answer at any time before final judgment against him 
if he first pays all costs in the gal'11idlee action which have accrued up to that time; and 
when he so appeal'S the justice shall cause the plaintiff to be notified thereof, so that he 
may be present at the making' of smh answer. [R. S. 1849 c. 88 s. 122,. R. S. 1858 c. 120 
8.120,' R. S.1878 s. 3729/ 1893 c. 73 s. 3; 8tats.1898 s. 3729; Stats. 1925 s. 304.39/ 1945 
c.441] 

Reyisers' Note, 1878: "Section 120, chap­
ter 120,' R. S. 1858, aclding a provision that 
If the garnishee shall appear, after the re-

turn day, notice shall be given to the plain­
tiff so that he may be present at the exami­
nation," 

304.40 Judgment a bar. The order or judgment in the garnishee action shall be 
conclusive between the parties and those claiming' under them. [R. 8. 1849 c. 88 8. 133; 
R. S. 1858 c. 120 s. 131; R. S. 1878 s. 3730; 1897 c. 42; Stats. 1898 s. 3730; 1919 c. 679 
s. 99; Stats. 1925 s. 304.40; 1945 c. 441J 

304.41 Garnishment based on judgment. When an execution on a justice court 
judgment. has issued or is issuable, the judg'ment creditor may C0111mence a garnishee 
action against the debtor before the justice who has legal custody of the judgment docket, 
by' filing' with the :iustice an affidavit made by him or in his behalf, stating' that he has 
good reason to believe that a named person is indebted to the juclitm8nt debtor 01' has 
unexempt property of such debtor in his possession; and demanding that the named 
person be summoned as garnishee. Thereupon a ga111ishee summons shall be issued by the 
justice; and the subsequent proceec1:ngs shall be as in other garnishee actions. The 
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garnishee summons shall be returnable before the justice not less than 6 nor more than 
15 days from its clate. [1945 c. 441j Snpreme Court Order, effective Ap1'i1 1, 1948] 

COlUment of Allyisory COIllmittee, 1045: See Note to Section 135. New 304.41 ex-
304.41 is' new. It takes the place of old pressly provides who shall issue the garni-
303.27 (as amended by Supreme Court Order) shee summons. (Bill 193-S) 
which is repealed by Section 135 of this bill .. 




