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CHAPTER 71. 
INCOME TAX ACT. 

71.01 Imposition of tax; exempt income. 71.08 Fiduciaries; returns and assessments. 
71.02 Definitions. 71.09 Rates of taxation, interests and per-
71.03 Gross income; inclusions, exclusions, sonal exemptions. 

reorganizations. 71.10 Filing returns; payment of tax; tax 
71.04 Deductions from gross income of cor- refunds and credits. 

porations. 71 .11 Administrative provisions; penalties. 
71. 046 Depletion; lead and zinc mines. 71.12 Contested assessments and claims for 
71.05 Deductions from incomes of persons refund. 

other than corporations. 71.13 Collection of delinquent taxes. 
71. 06 Business loss carry forward. 71.14 Distribution of revenue. 
71.07 Situs of income; allocation and ap- 71.15 l\1:iscellaneous provisions. 

portionment. 71.16 Privilege dividend tax. 

71.01 Imposition of tax; exempt income. (1) NORMAL TAX. There shall be as­
sessed, levied, collected and paid a tax on all net incomes as hereinafter provided, by every 
person residing within the state or by his personal representative in case of death; and 
by every nonresident of the state, upon such income .as is derived from property located 
or business transacted within the state, except as hereinafter exempted. Every natural 
person domiciled in the state of Wisconsin, and every other natural person who maintains 
a permanent place of abode within the state or spends in the aggregate more than 7 
months of the income year within the Rtate, shall be deemed to be residing within the state 
for the purposes of determining liability for income taxes and surtaxes. This section shall 
not be construed to prevent or affect the correction of errors or omissions in the assess­
ment of income for former years in the manner provided in sections 71.11 (16) and 
71.11 (20). 

(2) TEAOHERS' RETIREMENT FUND SURTAX. (a) In addition to any other taxes im­
posed by chapter 71, there shall be levied, collected, and paid upon the incomes of all 
persons other than corporations, except as otherwise provided by law, a surtax on taxable 
income assessable under the provisions of chapter 71 or any amendment that may here­
inafter be made to cllapter 71, computed as provided in section 71.09 (3). 

(b) In addition ,to any other taxes imposed by chapter 71, there shall be levied, col­
lected, and paid upon the incomes of corporations, as defined in section 71.02 (2), except 
as otherwise provided by law, a surtax on taxable income assessable under the provisions 
of chapter 71 or any amendment that may hereinafter be made to chapter 71, computed 
as provided in section 71.09 (4). 

(c) The surtax provided for herein shall be based upon the taxable income assessable 
as hereinafter defined, and shall apply to the income received during the calendar' year 
ending December 31, 1920, or corresponding fiscal year, and to the taxable income assess­
able annually thereafter, and shall be assessed and collected in the same manner as the 
income taxes provided for in chapter 71, except as otherwise herein provided. 

(d) The term "taxahle income assessable" as used in this section shall be constrned to 
mean the amount to which the rates provided for in section 71.09 (1) and (2) are applied 
in the computation of the income taxes provided for in chapter 71. 

(3) EXEMPT INOOME. There shall be exempt from taxation under this chapter in­
come as follows, to wit: 

(a) Income· of mutual savings banks, mutual loan corporations, building and loan 
associations, insurance companies, steam railroad corporations, sleeping car companies, 
freight line companies as defined in section 76.39, and corporations organized under sec­
tions 185.01 to 185.22, and of all religious, scientific, educational, benevolent or other cor­
porat.ions or associations of individuals not. organized or conducted for pecuniary profit. 

(b) Income received by the United States, the state and all counties, cities, villages, 
school districts or other political units of this state. 

(c) Income of co-operative associations or corporations engaged in marketing farm 
pol'ducts for producers, which turn back to such producers the net. proceeds of t.he sales 
of their products; provided, that such corporations or associations have at least 25 stock­
holders or memhrs delivering such products and that their dividends have not, during 
the preceding 5 years, exceeded 8 pel' cent. pel' annum; also income of associations and 
corporations engaged solely in processing and marketing farm products for one such co­
operative association or corporation and which do not charge for such marketing and 
processing' more than a sufficient amount to pay the cost of such marketing and processing' 
and 8 per cent dividends on their capital stock and to add 5 per cent. to their 81111)lus. 
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(d) All income received during the year 1942 and sllbsequent thereto from the Uniterl 
States for service as a member of the armed forces thereof including therein memhers of 
women's auxiliary organizations created by congress. This paragraph shall be effective 
for the duration of the present war plus 6 months after the termination thereof as deter­
mined by the President of the United States or the congress of the United States. 

(e) A t111st created by any employer as a part of a stock bonus, pension or profit­
sharing' plan for the exclusive benefit of some or all of his employes, to which contribu­
tions are made by such employer, or employes or both, for the purpose of distributing to 
such employes the eamings and principal of the fund accumulated by the trust, 01' invest­
ing said funds in various forms of insurance or annuity contracts for the benefits of par­
ticipants, in accordance with such plan, shall not be taxable under this chapter, but any 
amount actually distributed 01' niade available to any distributee shall be taxable to him 
in the year in which so distributed or made available to the extent that it exceeds the 
amount paid in by him; provided, however, that this exemption shall not apply if the em­
ployer's contribution under such plan is not deductible under this chapter. This 'subsec­
tion shall be applicable to the calendar year 1944, or the corresponding fiscal yea,r, and 
each such year thereafter. 

(f) Whenever any bank has been placed in the hands of the commissioner of banks 
for liquidation under the provisions of section 220.08, no tax under this chapter shall 
be levied, assessed or collected on account of such banlt, which shall diminish the assets 
thereof so that full payment of all depositors cannot be made. Whenever the cOPlmis­
sioner of banks certifies to the department of taxation that the tax or any part thereof 
levied and assessed under this chapter against any such bank will so diminish the assets 
thereof that full payment of all depositors cannot be made, the saiel department shall 
cancel and abate su<.oh tax or part thereof, together with any penalty thereon. This sub­
section shall apply to taxes levied and assessed subsequent to the time the ba,nk was taken 
over by the commissioner of banks, which taxes have not been paid. [1947 c. 318, 411, 557] 

Cross Reference: See secs. 2 to 5, ch. 293, 
laws of 1939, as to assessment of taxes on 
income derived from United States or any 
agency thereof prior to 1939. 

'Note. If an income return does not clearly 
reflect the taxable income, the commission 
may require the report which does, but is 
not authorized to impose an unlawful tax. 
A manufacturer may not postpone reports 
on long-term contracts until the contracts 
are completed. Income must be, reported for 
the year in which earned. The former man­
date in this a,ction was vacated upon motion 
for rehearing. Hence the note to this case 
under 71.03, page 476, Wisconsin Annotations 
1930, is misleading in that it does not state 
the present law. Wisconsin O. L & B, Co, v. 
Tax Comm. 202 W 355, 233 NW 72. 

The corpus of an estate of a decedent in 
the hands of the executrix and which had 
paid an inheritance tax is not subject to an 
income tax imposed by a law thereafter en­
acted. Norris v. Tax Comm. 205 W 626, 237 
NW 113; 238 NvV 415; Smart v. Tax Comm, 
205 W 632, 237 NW 114. 

Additional assessment of portion of tax­
payer's total profit from single sale of stocl, 
on deferred payments in excess of amount 
paid in tax year, as reported by taxpayer, 
was invalid. Katz v, Tax Comm. '210 W 625, 
246 NW 439. 

The assessment of the normal income tax 
and surtax and the emergency tax on in­
comes received in the preceding year is not 
invalid as to a person who removed from 
the state during the income year and who 
was a nonresident when the assessments 
were made, with respect to income from 
stock and bonds received by him while a 
resident of the state. The receipt of income 
by a resident of the state furnishes a proper 
basis for the assessment of a tax on that in­
come after the recipient has become a non­
resident. Scobie v. Tax Comm. 225 W 529, 
275 NW 531. 

A domicile once estftbllshed is not lost' 
until a new one Is acejl ired. Dromey v, Tax 
Comm. 227 W 267, 278 N'V 400. 

Under trusts created by a resident settlor 
and administered by a nonresident trustee, 
under which it was the duty of the trustee 
to accumulate the income and add it to the 
trusts during the terms thereof, and under 
which the settlor's wife was only a 'con­
tingent beneficiary having no right to re-

ceive anything from the trusts, unless she 
survived the termination thereof, such in­
come was lawfully converted into capital 
Immediately on receipt thereof by the trus­
tee, and became part of the principal of the 
trusts prior to the termination thereof, so 
that the subsequent receipt by the settlor's 
wife of the principal of the trusts, such 
termination constituted the receipt by her of 
"capital" and not "incoule", and as,suQh cap .. 
ital it was not subject to an income tax to be 
paid by her, Mahler v, Conway, 236 W 582, 
295 NW 772. 

The mere fact that the care and mainte­
nance of crypts in a mausoleum may be "re­
ligious" in purpose does not exempt from 
taxation, under 71.05 (1) (d) [71.01 (3) (a)J, 
the income from a fund set apart by a mau­
soleum corporation for 'care and mainte­
nance, since it is not the purpose for which 
the fund is brought into existence that de­
termines exemption but rather the purpose, 
charact'er, and organization of the corpora­
tion itself. First vVisconsin Trust Co. v, Tax 
Comm. 238 W 199, 298 NW 595. 

There must be more than an "intention" 
to acquire a new or different legal domicile; 
and until the old domicile has been actually 
abandoned and an intended new home h,as 
been actually and permanently occupied and 
established elsewhere, the latter cannot be 
considered the new domicile. Baker v. Dept, 
of Taxation, 246 W 611, 18 NW (2d) 331. 

Income of a Minnesota resident who, in 
addition to his regular salary as estimator 
and general office manager for a Minneapolis 
contractor, was to receive 15 per cent of the 
net profits on construction work outside of 
Minneapolis and was to assume 15 per cent 
of any net losses thereon, was, as to income 
received by him as his share of the net 
profits of a construction proiect in Wiscon­
sin J inconle derived fronl Hbusiness trans .. 
acted" within this state, and hence, was tax­
able to him here, Stocke v. Dept, of Taxa­
tion, 249 W 408, 25 NvV (2d) 65, 

Taxability of remuneration paid officers 
and employes by federal ag:encies and in­
strumentalities discussed [prior to 1939 
changes in state and United States laws on 
this subject], 26 Atty. Gen. 68, 

Combining incomes for taxation, see note 
to 71.10 citing Hoeper v. Tax Comm. 284 US 
206, 207 W 208, 240 NW 847. 
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71.02 Definitions. (1) The term ((net income" as used in this chapter shall mean 
((gross income" less allowable deductions. 

(2) The term "person", as used in this act, shall mean and include natural persons, 
fiduciaries and corporations, and the 1Yurcl "corporation" shall mean and include c0l1)ora­
tions, joint stock companies, associations 01' common law trusts ol'ganized or conducted 
for profit, unless otherwise expressly stated. 

(3) The terms "paid" or "actually paid", as used in this chapter, are to be constl'Ued 
in each instance in the light of the method used in computing taxable income whether on 
the accrual or receipt basis; provided, that the deduction for federal income and excess 
profits taxes shall be confined to cash payments made within the year covered ,by the in­
come tax return. 

(4) All fiscal years ending between the July first preceding and the June thirtieth 
following the close of a calendar year shall correspond to such calendar year for the pur­
poses of this chapter, and no fiscal yeaJ.' shall end on any date other than the last day of 
any month. [1947 c, 318] . 

71.03 Gross income; inclusions, exclusions, reorganizations, (1) INOLUSIONS. The 
term "gross income", as used in this act, shall include: 

(a) All wag'es, salaries or fees derived from services, including services performed for 
the United States 01' any agency 01' instrumentality thereof. 

(b) All rent of Wisconsin real estate. 
(e.) All interest derived from money loaned or invested in notes, mortgages, bonds 

or other evidence of debt of any kind whatsoever. 
(d) .All dividends derived from stocks provided, that the term "dividends" as used in 

this section shall be held to mean all dividends derived from stocks whether paid to its 
shareholders in cash 01' property of the c011)Oration. 

1. For the purpose of this section every distribution is presumed to be made out of 
earnings or profits to the extent thereof, and from the most recently accumulated earn­
ings or profits . 

. 2. All dividends received by any person paid in any property other than cash shall be 
valued at the fair market value of such property on the date of the distribution. 

3. When property other than cash is distributed by a corporation in payment of a 
dividend other than a dividend or distribution in liquidation the profit 01' loss that arises 
in so disposing of such property, shall be that of the corporation and shall be measured 
by the difference between the fair market value of such property at the time of such dis­
position and the income tax cost thereof to said corporation. 

(e) Amounts distributed in liquidation of a cOl1Joration shall be treated as payment 
in exchange for the stock, and the gain or loss to the distributee resulting' from such ex­
change shall be determined u11fler the provisions of this paragraph and section 71.03 
(1) (g). No amounts received in liquidat.ion shall be taxed as a gain until the distributee 
shall have received amounts in liquidation in excess of his cost 01' other income tax basis 
provided in section 71.03 (1) (g), and any such excess shall be taxed as gain in the year 
in which received. Losses upon liquid a tion sllall be recognized only in the year in which 
the cOl1Joration shall have made its final distribution. For the purposes of this para­
graph a corporation shall be considered to be liquidating when it begins to dispose of the 
assets with which it carried on the business for which it was organized and begins to dis­
tribute the proceeds from the disposition of such assets, or the assets themselves, whether 
or not such disposition and distribution is made pursuant to resolution for dissolution; 
provided, that miy distribution of current earnings of a corporation shall not be consid­
ered to be a distribution in liquidation unless the corporation making such distribution 
has ceased or is about to cease carrying on the business for which it was organized. 

(f) The sale of stock received as a dividend and exempt from tax at the time of its 
receipt under section 71.03 (2) (e), may result in a gain or loss for income tax pUl1Joses, 
and the gain or loss from the sale of such stock and from the sale of the stock with respect 
to which it was issued, shall be determined [1S provided in this paragraph and in section 
71.03 (1) (g). For the purpose of determining the profit 01' loss on the sale or other dis­
position of stock received as a stock dividend or of the stock with respect to which such 
stock dividend was issued, the cost or other basis of the old and of the llew shares shall be 
such proportion of tho previous cost or other basis of the old stock as is properly allocable 
to each, under regulations pl'pscribed by the depal'tment of taxation. If before 01' after 
the distribution of any stock dividend the corporation proceeds to cRncel or redeem its 
stock at such time and in such manner as to make the distribution and cancellation 01' 
redemption in whole or in part essentially equivalent to the distribution of a taxable 
dividend, the amount so distributed in redemption 01' cancellation of the stock to the 
extent that it represents a distribution of earning'S or profits accumulated after J auuary 
1, 1911, shall be treated as a taxable dividend as herein defined. 
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(g) All profits derived from the transaction of business or from the sale or other 
disposition of real estate or other capital assets; provided, that for the purpose of ascer­
taining the gain or loss resulting from the sale or other disposition of property, real 01' 

personal, acquired prior to January 1, 1911, the fair market value of such property as 
of January 1, 1911, shall be the basis for determining the amount of such gain or lo~s; 
and, provided, further, that the basis for computing the profit or loss on the sale of 
property acquired by gift after 1922 but prior to July 31, 1943, shall be the same as it 
would have been had the sale been made by the last preceding owner who did not acquire 
it by gift; and in case the taxing officers are unable to ascertain the cost of the property 
to such prior owner, if acquired after January 1, 1911, then the basis shall be the valne 
thereof at or about the time it was acquired by him, and such valne shall be determined 
from the best information obtainable. However, with respect to an guts made after .Tuly 
31, 1943, the basis for computing gain or loss resulting from the sale or other disposition 
of said prop81'ty acquired by gift shall be the fair market value of said property at the 
time of the said gift or the valuation on which a gift tax has been paid 01' is payable. 
In computing' profit or loss on the sale of property acquired by descent, devise, will or 
inheritance, 01' on the sale of property in a decedent's estate, since January 1, 1911, the 
appraised value of such property in the administration of the estate of the deceased owner 
as of the datc of his death shall be the basis for determining the amount of such profit 
or loss. The cost, or other basis mentione(l above, shall be diminif.hec1 hy the amount 
of the deduction for exhaustion, wear and teal' and depletion which have, sime the acqui­
sition of the property, been allowed as deductions under all -Wisconsin ineolle tax laws; 
and such basis shall also be diminished by the amounts of all income deff'l'l'er1 by the tax­
payer and used to reduce property, and all anticipated losses on such property which ha,ve 
been deducted from taxable income. If property, exclusive of inventories (as raw mate­
rials, goods in process and finished goods), as a result of its destruction in whole or in 
part by fire or other casualty, theft or seizure, or an exercise of power of reqnisition or 
condemnation or the threat or imminence thereof, is involuntarily ('onvertec1 into money 
which is within one year in good faith, u11(ler re,g'ulations prescribed by the department 
of taxation, expended in the replacement of the property destroyed or in the acquisition 
of other property similar or related in sel'Vice or use to the property so destroyed, or in 
the establishment of' a replacement fund which, within 2 years from date of the fire or 
other casualty is actually expended to replace the property destroyed or in the acquisi­
tion of other property similar or related in service or use to the property destroyed, no 
gain shall be recognized, and in the case of gain the property so replaced or acquired, for 
purposes of depreciation and all other purposes of taxation, shall be deemed to take the 
place of the property so destroyed. If any part of the money is not so expended, the gain, 
if any, shall be recognized, but in an amount not in excess of the money which is not so 
expended. A replacement of property by an insurance company shall be deemed to 1)8 
an expenditure by the taxpayer of insurance moneys received by him from the insurance 
company for the purposes of this subsection. If shares of stock in a C011)Oration acquired 
subsequent to January 1, 1934, are sold from lots acquired at different dates or at differ­
ent prices, the basis for determining gain or loss shall be that of the specific shares sold. 
If the identity of the lots cannot be determined, the stock sold shall be charged ag'ainst the 
eai·liest acquisitions of such stock. The basis for determining' gain or loss on sales of 
stock acquired prior to January 1, 1934, shall be the avemge eost of all such shares of the 
Allme stock, determined in accordance with the regulations of the department of taxation 
in effect on January 1, 1934. 

(h) The period within which fire or other casnalty losses occnrring since January 1, 
1941, must be replaced, may be extended at the discretion of the commissioner of ta.'{ation 
for good cause shown beyond the 2-year period specified in paragraph (g) for a period 
not to exceed 2 years after the termination of the present war as proclaimed by the Presi­
dent or the congress. When such period has been extended by the commissioner any tax 
previously paid as specified in paragraph (g) upon the proceeds of insurance covering a 
loss occurring since J anual'Y 1, 1941, shall be refunded in the manner provided in section 
71.10(10). 

(i) All royalties derived from mines or the possession or use of fmnchises 01' leg'al­
ized privileges of any kind. 

(j) Life insurance paid to the insured, and insurance paid to a corporation or part­
nership upon policies on the lives of its officers, partners or employes, after deducting' 
from such insurance the cash surrender value thereof on January 1, 1911, and all net 
premiums paid thereafter and not deducted on Wisconsin income tax returns. 

(k) Individuals carrying' 011 lJusiness in partnership shall be liable for income tax 
only in their individual capacity. There shall 1Je included in computing' the income of each 
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partner his distributive share, whether distributed or not, of the net income of the part­
nership for the income year., 

(1) And all other gains, profits or income of any kind derived from any source what­
ever except such as hereinafter exempted. 

(2) EXOLUSIONS. There shall be exempt from taxation under this chapter the fol" 
lowing: 

(a) Pensions received from the United States. 
(h) All inheritances, devises, bequests and gifts received during the year. 
(c) All insurance received by any person or persons in payment of a death claim by 

any insurance company, fraternal benefit society or other iDEurer, ,except insurance paid 
to a corporation or partnership upon the policies on the lives of its officers, partners or 
employes. , 

(d) Any earnings or profits accumulated, 01' inerease in value of property accrued, 
before January 1, 1911, may be distributed exempt from tax, after the earnings and profits 
accumulated after JlUlUary 1, 1911, have been distributed, but any such tax-free distribu­
tion shall be applied against and reduce the cost or other income tax basis provided in 
section 71.03 (1) (g). If such or any similar tax-free distributions exceed such cost or 
other income tax basis, any excess shall be included in the gross income of the year in 
which received. 

(e) A dividend paid by a corporation in its own capital stock shall not be subject to 
income tax as a dividend at the time of its receipt by a stockholder. 

(3) REORGANIZATIONS. (a ) No gain or loss shall bc recognized if stock or securities 
in a C011)Oration a party to a reorganization are, in pursuance of the plan of reorg'aniza­
tion, exchanged solely for stock 01' securities in such cOl1)oration or in another C011)Ol'ation 
a party to the reorgalliza tion. 

(b ) No gain or loss shall be recognized if a corporation a party to a, reorg'anization 
exchanges property, in pursuance of the plan of reorganization, solely for stock 01' se­
curities in another corporation a party to the reorg·allization. 

( c ) No gain or loss shall be recognized if property is transferred to a COl1)Oration by 
one or more persons solely in exchange for stock in such corporation, and immediately 
after the exchange such person or persons are in control of tIle C011)Oration; but in case 
of an exchange by 2 01' Illore persons this paragraph shall apply only if the amount of 
the stock received by each is substantially in proportion to his interest in the property 
prior to the exchange. 

( d) If there is distributed, in pursuance of a plan of reorganization, to a stockholder 
in a cOll)oration a party to the reorganization, stock or securities in such corporation or 
in another c011)oration a party to the reorganization, without the surrender by such share­
holder of stock 01' securities in such a corporation, no gain to the distributee from the 
reecipt of such stock or securities shall be recognized. 

(e) The distribution, in pursuance of a plan of reorganization, by a corporation a 
party to the reorganization, of its stock or securities, or stock or securities in a C011)ora­
tion a party to the reorganization, shall not be considered a distribution of earnings or 
profits for the purpose of determining the taxability of subsequent distributions by the 
corporation. 

(f) The term "reorganization" llleans (a) a, merger or consolidation (including the 
acquisition 1)y one C011)Oration of at least a majority of the voting stock and at least a 
majority of the total number of shares of all other classes of stock of another corporation, 
or substantially all the properties of another c011)oration), or (b) a transfer by a cor­
poration of aU or a part of its assets to another C011)OTation if immediately after the trans­
fer the transferor or its stockholders or hoth are in control of the corporation to which the 
asset,., are transferred, 01' (c) a recapitalization, or cbange in the forlll of capitalization, or 
(d) a mere change in identity, form or place of organization, however effected. 

(g) The term "a party to a reorganization" includes a corporation resulting from a 
reorganization and includes both COl1)Orations in the case of an acquisition by one cor­
poration of at least a majority of the voting stock and at least a majority of the total 
number of shares of all other classes of stock of another cOll)oration. 

(h) As used in this section the term "control" means the ownership of at least 80 
per cent of the voting stock and at least 80 per cent of the total number of shares of all 
other classes of stock of the corporation; 

(i) No gain or loss shall be recognized upon the receipt by a, C011)Oration of property 
distributed in complete liquidation of another corporation in conformity ,with aU the 
.requirements of this subdivision. The corporation receiving' such property must be, con­
tinuously from the date of the adoption of the plan of liquidation until the receipt of 
the property, the owner of stock in such other C011)oration, possessing at least 80 per cent 
of the total combined voting power of all classes of stock and the OWller of at least 80 
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pel' cent of the total number of shares of all other classes of stock except nonvoting' p1'e­
felTed stock. Such other corporation must have been organized prior to the enactment of 
this subdivision [subsection] and must have made ,no distribution in liquidation to the 
receiving corporation prior to the enactment hereof. The property may be distributed 
in one or a series of distributions, but the final distribution must occur within one year 
from the adoption of the plan of liquidation and within one year from the first distribu­
tion. The assumption of liabilities of such other corporation by its stockholders, including 
the receiving corporation, shall not prevent a distribution from being' considered as final. 
The adoption of a resolution authorizing the distribution of all of the assets of a cor­
poration in complete cancellation or redemptioll of all of its stock shall be considered an 
adoption of a plan of liquidation even though such resolution specifies no time for the 
completion of the transfer of the property. 

(j) If property involved ·in transactions described in section 71.03 (3) (a) and (b) 
was acquired by a eorporation in connection with a reorganization the basis for deter­
mining gain or loss, depletion or depreciation shall be the same as it would be in the 
hands of the transferor. This paragi'aph shall be applicable only when the transaction 
involved was treated for income tax purposes as provided in section 71.03 (3) (a) and (b). 

(k) If property was acquired by a corporation by the issuance of its stock or securities' 
in connection with a transaction described in section 71.03 (3) (c) the basis shall he the 
same as it would be in the hands of the transferor. This paragraph shall be applicable 
only when the transaction involved was treated for income tax purposes as provided in 
section 71.03 (3) (c). 

(1) If the property consists of stock or securities distributed to a taxpayer in con­
nection with a transaction described in section 71.03 (3) (d) the basis in the case of. the 
stock in respect of which the distribution was made shall be apportioned as in the case 
of stock dividends. This paragraph shall be applicable only when the transaction involved 
was treated for income tax pU11)oses as provided i.n section 71.03 (3) (d). 

(m) The basis of property received by a C0l1)Oration without the recognition of gain 
or loss under section 71.03 (3) (i) shall be the same as it would be in the hands of the 
transferor, and for the purpose of making the adjustments to such basis required by sec­
t.ion 71.03 (1) Jg) the C0l1)Oration receiving' the property shall be eonsidered as having 
been the OWller thereof while the property was in the hands of the transferor. [1947 c. 318] 

Note: Amount received by stockholder 
for his shares on liquidation of corporation 
in excess of cost thereof is taxRble, though 
transaction is but excllRnge of stock for cor­
poration's property. In re Bellin's Estate, 
210 W 670, 247 NW 331. 

,Vhile continuing businesses selling goods 
on the instalment plan may be required to 
report as income the amonnt outstanding in 
the form of instalment contracts, this prin­
ciple does not necessarily apply to isolated 
or occasional C011 tracts. La 1\r rence V. Tax 
Comm, 213 W 273, 251 NW 242. 

See note to 182.19, citing Estate of Pad­
dock, 213 W 409, 251 N,V 229. 

The giving of notes by a corporation for 
a premium and accumulated dividends on its 
preferred stock owned by an investment 
COlnpany in accordance 'vith provisions at­
tached thereto, althongh involving an ex­
change of the preferred stock for the notes, 
,vas not done pursuant to reorganization and 
therefore did not constitute a tax-free "re­
organization" within 71.02 (2) [71.03 (1), (2), 
(3) J. Walter Alexander Co. V. Tax Comm. 
215 W 293, 254 Ny'" 544. 

Increase in value of stock received as 
gift from nonresident of state represented 
by difference between original cost to donor 
9.;1(1 market value as of date of gift held not 
taxable income under 71.02 (2) (d), Stats. 
1929. Siesel v. Tax Comm. 217 W 661, 259 NW 
839. 

Tax statute defining Hinconle" as eUlbrac­
ing "all dividends froll1 stocks," including 
"any" distribution by corporation froll1 
profits, held unambiguous and includes all 
liquidating dividends; adjective "any" being 
equivalent to "every". Liquidating distri­
butions of corporation from earnings in so 
far as exceeding those on which corporation 
had been assessed, and so far as exceeding 
cost of stocldlOlders' investments, held as­
sessable for income tax. (71.02 (2) (b) and 
71.04 (4), Stats. 1921 and 1923.) Falk v. Tax 
Comm. 218 VV 130, 259 NW 624. 

I'IThere stockholc1er transferred stock of 
corporation undergoing liquidation to his 
personal holding corporation, transferee's 

rights were same as those of any other 
stoc]rholder, and all liquidating dividends 
received by transferee were legally of same 
kind as if received by transferor, and ,vere 
assessable against transferee as "dividends," 
and Vi,T 81'8 not assessable as "income from 
sale of capital asset's" nor as "other gains, 
profits or income" (71.02 (2) (d), (h), Stats. 
1921 Rnd 1923). Hope Inv. Co. v. Tax Comm. 
218 YY 140, 259 N"W 628. 

A taxpayer was not entitled to deduct 
from his return of income a Claimed loss on 
stoelt of a bank, where during the year the 
assets of the bank were still in process of 
licjuidation and no final distribution had 
been made. Marshall v. Tax Comm. 222 W 
221, 267 NW 913. 

The transaction involved in this case was 
within the provision of the statute that no 
taxable gain or loss shall be recognized if 
securities in a party to a reorganization are, 
in pursuance of the plan exchanged solely 
for securities in another corporation-a 
party to the reorganization. Preferred stock, 
issued by the corporation transferring all 
of its voting stock and a majority of its 
other stock to a second corporation in ex­
change for stock held by the second corpora­
tion in a third corporation whose assets were 
acquired by the first corporation, ,vas none 
the less a security of the first corporation 
because a fourth corporation, subsequently 
purchasing its COlnnlon stock, guaranteed 
the payment of dividends thereon and the 
retirement of the prefelTed' stock at an 
agreed price within a certain time. Cudahy 
v. 'l.'ax Comm. 226 W 317, 276 NW 748. 

A taxpayer's exchange of his stock in a 
corporation for stock of a second corpora­
tion which acquired all the assets to stay 
in the business of the first corporation, pur­
suant to a plan of reorganization for the sole 
purpose of separating the management and 
control of the busin<;lss from stock owner­
ship, resulted in no taxable gain to the tax­
payer. Cudahy v. Tax Comm. 226 W 342, 276 
NW 759. 

The salary paid to a resident for personal 
services rendered outside the state was sub-
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ject to income taxation under the provISIOn 
that income derived from personal services 
shall follow the residence of the recipient. 
Dromey v. Tax Comm. 227 VV 267, 278 NVv 
400. 

The sum taken by the father as trustee 
of property he held in trust for his minor 
son's support was held to be taxable income 
of the father rather than reimbursement for 
the support of his son. Gill,ey v. Wisconsin 
Tax Comm. 228 W 297, 280 NW 406. 

The dividends paid to a resident of this 
state by a common law business trust con­
ducted for profit and doing business under 
a declaration of trust pursuant to which 
certificates were issued to five or more per­
sons for membership were taxaj)le as "gross 
income." Ellinger v. Tax Comm. 229 W 71, 
281 NW 701. 

The dividends received by a corporation 
organized for profit "are conclusively pre­
sumed to be taxable income and are not sub­
ject to analysis or elimination as to portions 
as to which the trust, if taxed, could claim 
an exemption." Ellinger v. Tax Comm. 229 
W 71, 281 NW 701. 

Under 71.02 (2) (b) [71.03 (1), (2)] a mere 
disposition of operating assets and distribu­
tion of the proceeds does not constitute a 
liqUidating operation if ultimate liqUidation 
is not contemplated. The legislative intent 
is that when a corporation has liquidated 
or is liquidating, as that term is commonly 
understood, the beginning of tha t process 
will be taken, for the purpose of determin­
ing taxability of divll1ends, to be the time 
when in pursuance of its plans to liquidate, 
although without formal resolution for dis­
solution, it begins to dispose of operating 
assets and to distribute the proceeds or the 
assets themselves to the stockholders. Lar­
son v. Tax Comm. 233 W 190, 288 NViT 250. 

Where stocks of separate corporations 
are exchanged on a basis of agreed value 
which is more than the cost thereof, taxable 
income results. In a transaction whereby 
one party exchanged his shares of banI, 
stock, at an agreed value basis of $100,000, 
for the other's shares of aluminum stocl" 
at an agreed value basis of $100,000, each 
realized a taxable profit, measured by the 
difference between the agreed value of the 
stock which he received in the transaction 
and the cost to him of that which he trans­
ferred. Schuette v. Tax Comm. 234 W 574, 
292 NW 9. 

Where a contract between M and a newly 
formed corporation and bondholders' com­
mittee provided that if the company earned 
a specified net profit within five years, I'll 
would receive certain nonpar stock (trans­
fen'ed to him and by him transferred to 
trustees) as compensation or bonus for his 
services, in addition to his other compensa­
tion, ]VI did not acquire complete ownership 
of the stock in 1929 when the agreements 
'were entered into, but when the stock was 
received by l'II from the trustees in 1932 it 
constituted income to him, to the amount of 
its value, taxable to him as such in 1932. 
:Meyer v. Conway, 235 ViT 76, 292 N,Y 309. 

Considered with a stipulation and trust 
instrument between the parties to a divorce 
proceeding', providing for a division of the 
real estate and setting up a trust for the 
benefit of the wife during her lifetime, and 
the minor children, and providing that such 
division and distribution of the husband's 
estate should be final and permanent, the 
judgment of divorce, confirming the stipu­
lation and trust instrument, and adjudging 
that the provisions for the wife and children 
were in lieu of alimony and other provisions 
for the support of the Children, and that 
such division and distribution of the hus­
band's estate should be final and permanent, 
made a final division of the husband's estate, 
so that that part of the income of the trust 
payable to the wife was the income of the 
wife and could not be taxed as income of the 
husband. Friedmann v. Tax Comm. 235 W 
237, 292 NW 894. 

Shares of common' stock received by a 
chain store manager from a chain store cor­
poration, in exchange for his surrender of 
a managerial contract-which contract had 
been entered into in connection with his sur-
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render of shares of classified stock and 
which contract provided that the corpora­
tion 1vauld pay hinl each year as added corn­
pensation, in addition to his regular salary 
the same profits of his store as he for111e,'­
ly received while holding the classified stocl, 
-constituted COll1penf:JaUon to the lnanager, 
and ~vas not exenlpt frOH} illcollle taxation 
under 71.02 (2) (i) [71.03 (3)] as received in 
exchange for "stock" or for "oecul'ities" pur­
suan t to 1:1. plan of corpora te reorganization, 
the contract surrendered being neither 
"stock" nor a "H8CUl'ity." 1Vhitlnan v. Dept. 
of Taxation, 240 ViT 564, 4 NW (2d) 180. 

Under 71.02 (2) (b) 3 [71.03 (1) (e)] even 
though it may seem very pl10bable ill a cer­
tain year that a stockholclel"s stocl< has be­
come worthless he is not entitled to deduct 
the loss in that year, if there are any cor­
porate assets still in the process of liquida­
tion. Koehring Co. v. '£ax Comm. 241 IY 
138, 5 NW (2d) 766. 

vYhere a corporation, selling all of its 
property to a newly formed corporation, re­
ceived shares of preferred stock in the buy­
er corporation as partial payment, the stock 
so received "'as to be valued at Inarket val­
ue, not at par value, in deternlining for pur­
poses of income taxation the gain realized 
by the seller corporation from the transac­
tion (182.06, Stats. 1937) [State ex reI. Van 
Dyke v. Cary, 181 ,y 564, and other cases, ex­
plained.] Fox River Paper Co. v. Dept. of 
Taxation, 241 W 321, 6 NW (2d) 187. 

The term "dividend" has a well settled 
meaning, which does not extend to commer­
cial benefits to a stockholder from buying 
the corporation's products at a discount for 
the purpose of dealing therein. Northwest 
Engineering Corp. v. Dept. of Taxation, 2'11 
W 324, 6 NW (2d) 198. 

To justify an income tax from the avails 
of a construction job there must be an in­
come as a result of that job. Where a high­
way contractor completed 87 per cent of the 
work under a construction contract in 1936 
and received payments in 1936 which would 
have resulted in a profit and the contract 
covered only the work done in 1936, but did 
not complete the job until 1937 and sus­
tained a loss on the job as a whole, the de­
partment of taxation was not justified in 
computing a "profit" on that part of the 
worl, done in 1936 and assessing an income 
tax thereon as for a "profit" in 1936. [State 
ex reI. ViTaldheim & Co. v. Tax Comm. 187 
W 539; vVisconsin Ornamental I. & B. Co. 
v. Tax Comm. 202 W 355, distinguished] 
Abel v. Dept. of Taxation, 241 W 350, 6 
NW (2d) 232. 

Where a patentee of a clutch and two 
associates formed a corporation to which the 
patentee assigned the patent, and in ex­
change therefor the three received stock in 
an amount which gave them control of the 
corporation, within 71.02 (2) (1) 8 [71.03 (3) 
(h)] and the amount of stock received by 
each was substantially in proportion to his 
interest in the property prior to the ex­
change, (2) (i) 3 [71.03 (3) (c)] applied so 
that there was no taxable gain to any of the 
parties in the exchange transaction, and 
hence, under (2) (j) 2 [71.03 (3) (k)] the 
hasis for amortization of the patent by the 
transferee corporation was not the co'st of 
the' patent to it but the cost thereof to the 
transferor patentee. Industrial Clutch Co. v. 
Dept. of Taxation, 241 W 518, 6 NIV (2d) 645. 

An attorney, who was employed by an 
agency of the federal government at a 
.monthly stipend to render services requested 
by the federal agency in the conduct of liti­
gation, and who did not have charge of the 
litigation but was subject to the direction 
of the federal agency's general counsel, and 
whose employment was subject to summary 
termination, was an employe of the federal 
agency and not an independent contractor; 
hence the compensation so received by him 
during the period in question was not sub­
ject to income taxation against him by the 
state under then existing law. Ryan v. Dept. 
of Taxation, 242 W 491, 8 NW (2d) 393. 

Amounts withheld by the federal govern­
ment from the salary of a federal employe 
for purposes of the federal civil service re­
tirement act constituted "gross income" of 
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such employe, within 71.02 (2) (c) and (h) 
[71.03 (1) (a) and 0) J, taxable to him under 
the ,Visconsin income tax act. Kjer v. Dept. 
of Taxation, 249 'V 286, 24 NW (2d) 604. 

Benefits payable under railroad retire­
ment act of 1937 are not exempt from income 
tax under 71.05 (1), Stats. 1937, but only 
amount thereof which exceeds contributions 
by employe constitutes taxable income under 
cllapter 71, Stats. 27 Atty Gen. 655. 

An absolute contract of sale of a large 
block of corporate stock, a part of which 
was delivered and paid for at the time of the 
contract, and the balance to be delivered in 
ins tal men ts as paid for, rendered the total 
profits of the sale taxable income of the year 
the contract of sale was made. Richardson 
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v. Conway, 42 F (20) 875 .. [This case seems 
to confiict with Katz v. Tax Comm. 210 W 
625, 246 NW 439.] 

Commissions and courts may go behind 
legal entities and determine whether cir­
cumstances prove that they are devices to 
evade taxation. The reorganization of the 
Palmolive Company, a Wisconsin corpora­
tion, by creation of a parent campa.ny, and 
sales of products to the parent company di­
verting profits from the vYisconsin company 
was held a fraud under the ,Visconsin tax 
laws authorizing apportionment of the par­
ent cOlnpan~T's inC0111e to the \Visconsin C0111-
pany. Palmolive Co. v. Conway, 43 F (2d) 
226. 

71.04 Deductions from gross income of corporations. Every corporation, joint 
stock company or association shall be allowed to make from its gross income the fol­
lowing deductions: 

(1) Payments made within the year for wages of employes and salaries of officers if 
reasonable in amount, for services actually rendered in producing' such income; provided, 
there be reported the name, address and amount paid each such employe 01' officer resid­
ing within this state to whom a compensation of $700 or more shall have been paid dur­
ing the assessment year. 

(2) Other ordinary and necessary expenses and cash bonuses to employes, actually 
paid within the year out of the income in the maintenance and operation of its business 
and property, including a reasonable allowance for depreciation by use, wear and tear of 
property from which the income is derived and in the case of mines and quaries an 
allowance for depletion of ores and other natural deposits on the basis of their actual 
original cost in <1ash or the equivalent of cash; and including also interest paid dnring 
the year in the operation of the business from which its income is derived; provided, the 
debtor reports the amount so paid, the form of the indebtedness, tog'ether with the names 
and addresses of the pa:rties to whom interest was paid in the manner provided in section 
71.10 (1). 

(3) Taxes other tlwn special improvement taxes paid during' the yeal' upon the lmsi­
ness or property from which the income taxed is derived, including' therein taxes imposed 
by tbe state of Wisconsin and the govcmment of the United States as income, excess or 
war profits and capital stock taxes, including taxes on all real property whieh is owned 
and held for business pUl'poses whether income producing' 01' not, provided that such 
portion of the deduction for federal income and excess profits taxes as may be allowable 
shall be confined to cash payments made within the year coYel'f'cl by the income tax re­
turn, and IJl'ovidecl further that de(1uctiolls for income taxes paid to the United States 
g'ove1'llment shall be limited to taxes paid Oll net income which is taxable under thi~ chap~ 
tel'; and provided further that income taxes imposed by the state of 'IVisconsill shall 
accrue for the purpose of this subsect.ion only in the year in which such taxes are assessed. 

(3a) The deduction for all United States income, excess or war profits and defcllse 
taxes shall be limited to a total amount not in excess of 10 per cent of the tnxpayer's net 
income of the calendar or fiscal year as computed wit.hout the benefit of the deduction for 
said United States income, excess or war profits and defense taxes, and before the de­
ductions of amounts permitted by subsection (5) of this section, In no event shall any 
taxpayer be permitted hereunder a total deduction in excess of the actual amount of 
United States income, excess or war profits and defense taxes paid, and otherwise de­
ductible. 

(4) Dividends, except those provided ill sections 71.q3 (1) (e) and 71.03 (2) (d), re­
ceived from any corporation conforming to all of the requirements of this subsection, 
Such corporat.ion must have filed income tax retul'llS as refluired by I a \Y and the income 
of such C011)oration must be subject to the income tax law of this state. The principal 
business of the corporation must be attributable to Wisconsin and for the purpose of this 
subsection any corporation shall be considered as having its principal business attrib­
utable to Wisconsin if 50 per cellt 01' more of the entire net ineome 01' loss of such cor­
poration after adjustment for tax purposes (for the year preceding the payment of such 
dividends) was used in computing the taxalJle income provided by chapter 71. If the 
net incomes of several affiliated corporations have been combined for the purpose of de­
termining the amount of income subject to taxation under the statute, the Jocat.~on of 
the principal business of such group shall determine the taxable status of dividends paid, 
but intercompany dividends passing bet.ween affiliated corporations whose incomes are 
included in the taxable income of the g'l'OUP, shall not be assessed as group income. 

(G) Contributions or gifts made' within the year to the state or any political subdi­
vision thereof for exclusively public purposes, or to any e011Jorations, community chest 



71.04 INCOME TAX 1250 

fund, foundation or associations, operating within this state, organized and operated ex­
clusively for religious, charitable, scientific or educational pUl1)oses, or for the preven­
tion of cruelty to children or animals, no part of the net income of which inures to the 
benefit of any pl)ivate stockholder or individual, to an amount not in excess of 10 per 
centum of the taxpayer's net income of the calendar or fiscal year as computed without 
the benefit of this subsection. . 

(6) .Amounts contributed for the given period to the unemployment reserve fund 
established in section 108.16 of the statutes, but not the amounts paid out of said fund. 

(7) Losses actually sustained within the year and not compensated by insurance or 
otherwise, provided that no loss resulting from the operation of business conducted 
without the state, or the ownership of property located without the state, may be allowed 
as a deduction, and provided further that no loss may be allowed on the sale of property 
purchased and held for pleasUl'e or recreation and which was not acquired or used for 
profit, but this proviso shall not he construed to exclude losses due to theft or to 'the de­
struction of property by fire, flood or other casualty. No deduction shall be allowed under 
this subsection for any loss claimed to have been sustained in any sale or other disposition 
of shares of stock or securities where it appears that within 30 days before or after the 
date of such sale or other disposition the taxpayer has acquired (otherwise than by be­
quest or inheritance) or has entered into a contract or option to acquire substantially 
identical property, and the property so acquired is held by the t.axpayer for any period 
after such sale or other disposition. Reserves for contingent losses or liabilities shall not 
be deducted. 

(8) .All amounts which any assets of a bank, trust company or any corporation sub­
ject to state or federal regulations are reduced in valuation within the taxable year 
pursuant to direction or order of any state or federal authority having power to make 
such direction or order .. No deduction anowed hereunder shall exceed the amount which 
would have been deductible had the asset been sold for an amount equal to the value to 
which it is written down. The amount of any deduction allowed hereunder shan reduce 
the cost or other basis of the asset and any amount recovered with respect to such asset 
which exceeds such adjusted cost or basis shall be taxed in the year in which received or 
accrued, 

(9) The amount any asset has been charged down or off by any cOl1)ol'ation upon 
the demand or order of any state 01' federal regulatory autho1'ity, body, agency 01' cODlmis­
sion or of the examining committee of any state bank in accordance with the provisions 
of section 221.09 shall be allowec1 as a deduction from gross income if the taxpayer so 
elects; the taxpayer must specify whether it so elects or elects to defer the actual deduc­
tion allowable if a loss is incurred upon the liquidation of the asset or any portion thereof, 
but the method selected must be followed without change and notice of the election must 
be given the assessing authority. 

(JO) .Amounts distributed to patrons in any year, in p1'oportion to their patJ.'onage 
of the saDle year, by any corporation, joint stock company 01' association doing business 
on a co-operative basis (hereinafter called "company"), whether organized under chapter 
185 or othel'lvise, shall be returned as income or receipts by said patJ.'ons but may be de­
ducted by such company as cost, purchase price or refunds; provided that no such de­
duction shall be made for amounts distributed to the stockholders or owners of such 
company in proportion to their stock 01' owne1'ship, nor for amounts retained by such 
company and subject to distribution in p1'oportion to stock or ownership as distinguished 
from patronage. 

(11) .Amounts expended for the purchase of seeds and tree plants for planting', and 
for preparing land for planting and for planting and caring for, lllaintenance and fire 
protection of forest crops on "Forest. Crop Lands" under the provisions of chapter 77, 
but the taxpayer lllay eled to defer the deduction of such amounts until the crop or the 
property, or any portion thereof, is sold or disposed of; except that the method so elected 
must be followed without change; and notice of the election of such method must be given 
to the assessing authority that such election is made. [1947 c. 318, 557J 

Note. The United States Leather Com- years taxed the Rib Lake Lumber Company 
pany, a strictly holding company, ownecl the of Delaware as the owner of the property 
stock in three Wisconsin corporations, name- thus transferred. Later the tax commission 
Iy the Union 'l'anning Company, the Rib denied the Rib Lake Lumber Company of 
Lake Lumber Company and the Copper River Delaware a deduction claimed on account of 
Land Company. A new corporation was 01'- interest paid on said bondR. It was held 
ganized under the laws of Delaware and that the state coulcl not proceed for years 
named the Rib Lake Lumber Company of on the theory that the Delaware company 
Delaware. This company took oyer the owned said assets and later to proceed on 
assets of the Rib Lake Lumber Company of the theory that there was no change in 
vVlsconsin, and the Copper River Land Com- ownership of the assets and, therefore, nO 
pany, and as part of the transaction, and in deduction could be allowed for interest. The 
payment for the assets of thc corporations interest· deduction claimed was allowed. Rib 
absorbed, issued bonds to the amount of LRke L. Co. v. Tax Comm. 212 W 412, 249 
four million dollars. '.rhe state for several NW 322. 
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"'here stoclrholder transferred stock of 
. corporation undergoing lilluidation to his 

personal holding corporation, liquidating 
dividends received by transferee held de­
ductible to extent that dividends were at­
tributable to taxable income of liquidating 
corporation on which such corporation had 
been assessed (71.03 (5), Stats. 1921 and 
1923). Hope Inv. Co. v. Tax Comm. 218 IV 
140, 259 NW 628. 

Privilege dividend taxes paid by a cor­
poration are not deductible from its gross 
inC01118, for inC0l118 tax purposes as taxes 
on necessary business and corporate activi­
ties, since the act inlposing the privilege 
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dividend tax specifically lays the burden of 
such tax on the stockholder and requires the 
corporation declaring the dividend to de­
duct the tax from the dividend. IVisconsin 
G. & E. Co. v. Dept. of Taxation, 243 W 216, 
10 NW (2d) 140. 

To be deductible as expenses, 9,dvertis­
ing expenses must be reasonable. Advertis­
ing expenses paid for by a corporation are 
neither "ordinary" nor "necessary" within 
71.03 (2) [71.04 (2)] when the advertising 
cannot benefit the corporation. American 
Stores Dairy Co. v. Dept. of Taxation, 246 W 
396, 17 NW (2d) 596. 

71.046 Depletion; lead and zinc mines. (1) Beginning with the calendar year 1947 
or cOlTesponding fiscal year, in addition to other deductions allowed by sections 71.04 and 
71.05 there shall be allowed in the case of lead and zinc mines, or mills finishing the prod­
ucts of lead and zinc mines for the smelter, the following allowance for depletion: 

(a) On .the first. $100,000 of gross income from sales of ore or ore products or any 
part thereof, 15 per cent; 

(b) On the second $100,000 of gross income from sales of ore or ore products or 
any part thereof, 10 per cent; 

(c) On the third $100,000 of gross income from sales of ore or ore products or any 
part thereof, 5 per cent; 

(d) On all gross income from sales of ore or ore products in excess of $300,000, 3 
per cent. 

(2) In no case shall the depletion allowance provided in subsection (1) be in excess 
of 50 pel' cent of net income as computed under this chapter without the benefit of the de- . 
pletion allowance provided by this section. 

(3) In computing depletion allowance there shall be first deducted 'from gross in­
come all sums paid for 1'ents 01' l'Oyalties, or for the purchase of crude ore. or concentrates. 

(4) When depletion allowance is taken as a deduction pursuant to this section the 
savings in tax due to such depletion allowance shall be used by the taxpayer in prospect­
ing for ore, and p1'oof the1'eof duly verified shall be furnished the department of t.axa­
tion, [1943 c. 20; 1947 G. 370; 43.08 (2)] 

71.05 Deductions from incomes of persons other tha.n corporations. Persons other 
than c01'porations, in reporting incomes for purposes of taxation, shall be a.llowed the 
following' deductions: 

(1) Payments made within the year for wages or other compensation for services 
actually rendered in carrying on the profession, occnpation or business f1'om which the 
income is derived. But no deductions shall be made for any amount paid for se1'vices 
actually rendered in the carrying on of the profession, occupation or business from which 
the income is derived unless there be reported the name and address and amount paid 
each person to whom a sum of $700 or more shall have been paid for services during the 
assessment year. Except as provided in subsection (9) of this section, no deduction shall 
be allowed under this section for any amounts expended for personal, living' or family 
expenses, 

(2) The ordinary and necessary expenses actually paid within the year in carrying 
on the profession, occupation or business from which the income is derived, including a 
reasonable allowance for depreciation by use, wear and tear of the property from which 
the income is derived, and in the case of mines and qual'l'ies an allowance for depletion of 
ores and other nat.ural deposits on the basis of their actual original cost in cash or the 
equivalent of cash. 

(3) Interest paid within the year on existing indebtedncss; provided, the debtor re­
ports the amount so paid, the form of the indebtedness, together with the name and ad­
dress of the creditor. But no interest shall be allowed as a deduction if paid on an in­
debtedness . created for the purchase, maintenance or improvement of property, or for 
the conduct of a business, unless the income from such property or business would be 
taxable under this chapter. 

(4) Taxes other than inheritance and special improvement taxes upon the property 
or business from which the income hereby taxed is derived paid by such persons during 
the year, including therein taxes imposed by the state of Wisconsin or the United States 
government as income t.axes; provided, that such portion of the deduction for federal in­
come taxes as may be allowable shall be confined to cash payments made within the year 
covered by the income tax return; and provided further, that deductions for income taxes 
paid to the United States government shall be limit.ed to taxes paid on net income which 
is taxable under this chapter; and provided further that income taxes imposed by the 



71.05 INCOME TAX 1252 

state of Wisconsin shall accrue for the purposes of this subsection only in the year in 
which such taxes are assessed. 

(4a) The deduction for a] Un'ted States income, excess or war profits and defense 
taxes shall be lill1ited to a total amount not in excess of 3 per cent of the taxpayer's net 
income .of the calendar or fiscal year as computed without the benefit of the deduction of 
said United States income, excess or war profits and defense taxes, and befOl'e the deduc­
tions of amounts permitted by subsection (6) of this section. In no event shall any tax­
payer he permitted herennder a total deduction in excess of the actual amount of United 
States income, excess or war profits and defense taxes paid, and otherwise deductible. 

(5) Dividcnds, except those provided in sections 71.03 (1) (e) and 71.03 (2) (c1) re­
ceived from any corporation conforming to all of the requirements of this subsection. 
Such corporation must have filed income tax returns as required by law and the income of 
such corporation must be subject to the income tax law of this state. The principal busi­
ness of the corporatian must be attributable to Wisconsin and for the purpose of this 
subsection any corporation shall he considcred as having its principal business attrib­
utable to Wisconsin if 50 pel' cent or mOTe of the entire net income or loss of such cor­
poration after adjustment for tax pUl1)oses (for the year preceding the payment of such 
dividends) was used in computing the taxahle income provided by chapter 7]. If the net 
incomes of several affiliated corporations have been combined fQr the purpose of de­
termining the amount of incollle subject to taxation under the statute, the location of 
the prine' pal business of such gronp shall determine the taxable status of dividends paid, 
but intercompany dividends passing' between affiliated corporations whose incomes are 
included in the taxable income of the group, shall not be assessed as g-roup income. 

(6) Contributions 01' gifts made 'within the year to any nat.ional organization of vet­
erans of the armed forces of the United States or subordinate unit thereof, or to the state 
01' any political subdivision thereof for exclusively public purposes, or t.o any corporation, 
community chest fund, foundation or association operating' within this state, organized 
and operated exclusively for religious, charitable, scientific or educational purposes, or 
for the prevention of cruelty to children or anima's, no part of the net income of which 
inures to the benefit of any private stockholder or individual, to an amount not in excess 
of 10 per cent. of the taxpayer's net income of the calendar or fiscal year as computed 
without the benefit of this subsection. 

(7) Amounts contributed for the given period to the unemployment reserve fund 
established in section 108.16 of the stat.utes, but not the amounts paid out of said fund. 

(8) Losses actually snstained within the year and not compensated by insurance or 
otherwise, provided that no loss resulting' from the operation of business conducted 
without the state, or the ownership of property locatcd without the state, may be allowed 
as a deduction, and provir1cd further that no loss may be allowed on the sale of property 
purchased and held for pleasure or recreation and which was not acquired or m;ed for 
profit, but this proviso shall not be construed to exclude losses due to theft 01' t.o the de­
struction of the prop81·ty by fire, flood or other casualty. No deduction shall be allowed 
under this subsection for any loss claimed to have been sustained in any sale 01' ot.her 
disposition of shares of stock 01' secnrities where it appears that within 30 days before 
or after the date of such sale or other dispo~ition the taxpayer has acquired (otherwise 
than by bequest. or inheritance) or has entered into a contract or option to acquire sub­
stantially identical property and the property so acquil'ed is held by the taxpayer for 
any period after such sale 01' other disposition. Reserves for contingent losses or liabili­
ties shall not be deducted. 

(9) Payment for expenses for hospital, nursing, medical, surgical, dental, and ot.her 
healing services and for drugs and medical supplies incurred by the taxpayer on account 
of sickness or of personal injury to himself 01' his dependents in excess of $50 but not 
more than $500. 

(10) Any and all sums not to exceed $800 paid by any person whose total income 
shall be $3,000 or less by way of alimony to a f01'mer spouse and not to exceed $400 each 
for the support of minor children under any order 01' decree of any court. 

(11) Amounts expended for the purchase of seeds and tree plants for planting, and 
fo1' preparing land for planting and for planting and caring for, maintenance and fire 
protection of forest crops on "Forest Crop Lands" under the provisions of chapter 77, 
but the taxpayer may elect to defer the deduction of such amounts until the crop 01' 

the property, or any portion thereof, is sold or disposed of; except that the method so 
elected must be followed without change; and notice of the plection of such method must 
be given to the assessing authority that such election is made. 

(12) For other provisions relating to deductions of estates 01' t.rusts see section 71.08 
(3) and (12). [1947 e. 318) 557] 
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Note: Divic1ends issued by corporation out 
of income from corporation which had paid 
income tax held subject to income tax. Er­
)'ors found on audit of income tax returns 
must be cort'ected as of year for which re­
tUrn wa~ made under 71.04 (4), Stats. 1925. 
'Witter v. Tax Comm. 210 ,V 207, 246 N,V 318. 

Under agreement that no dividend should 
be pai<1 until repayment, with Interest, of 
stockholders' advances, return to stocl<hold­
er helrl interest, not deductible for income 
tax purposes as dividend. Bakel' v. Tax 
COl11m. 210 W 557, 246 NW 695. 

The time at which that loss was actually 
sustained must be held to have heen on Oc­
tober 1, 1925, when the corporation uncon­
ditionally and irretrievably parted with all 
of its assets. Therefore the plaintiff's loss 
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Was then actually sustained because it was 
then definitely complete, absolute and ir­
retrievable. Pick v. Tax Comin. 225 W 102, 
273 NW 537. 

As used in 71.04 (6) [71.05 (4)] the words 
"taxable under this chapter" mean taxa1)le 
under the normal income tax law and not 
under the emergency income tax act. Park­
er v. Tax COl11m. 225 W 525, 275 N,V 448. 

Deductible losses for Income tax purposes 
must be established by closed transactions. 
The transaction here in question waS closed. 
Bissell v. Tax COlllm. 234 W 421, 291 NvV 325. 

Payments made to employes of carriers 
under carrier taxing act of 1937 are not de­
ductible from gross income under 71.04 (6) 
[71.05 (4)]. 27 Atty. Gen. 655. 

71.06 Business loss carry forward. If a taxpayer in any year subsequ~nt to the 
year 1932, sustains a net business loss, such loss, to the extent not offset by other items 
of income of the same year, may bc offset against the net. business income of the subse­
quent year and, if not completely offset by the net business income of such year, the re­
mainder of such net business loss may be offset against the net business income of the 
following year. For the purposes of this section, llet business income shall consist of all 
the income attributable to the operatioll of a trade or business regulady caniec1 011 by 
the taxpayer, less the deduction of business expenses allowed in sections 71.04 and 71.05. 
[1947 c. 318] 

Note: 71.045 [71.06] was properly applied business within the state as computed by a 
by the tax c0111mission-in determining the ratio prescribed in 71.02 (3) (d) [71.07 (2) 
1936 taxable income of a foreign corporation to (5)]. Bowman Dairy Co. v. Tax Comm. 
doing business within and without the state 240 VV 1, 1 NW (2d) 905. 
and taxable only on income derived from 

71.07 Situs of income; allocation and apportionment. (1) For the purposes of 
taxation income from mercantile or manufacturing business, not requiring apportion­
ment under section 71.07 (2) shall follow the situs 'of the business from which derived. 
Income derived from rentals anc1 royalties from real estate or tangible personal property, 
or from the operation of any farm, mine 01' quarry, or from the sale of real property or 
tangible personal property shall follow the situs of the. property from which derivec1. 
All other income, including royalties from patents, income derived from personal serv­
ices, professions and vocations and from land contracts, mortgages, stocks, bonds and 
secUl'ities 01' from the sale of similar intangible personal property, shall follow the resi­
dence of the recipient, except as provided in section 71.08. 

(2) Persons engaged in business within and without the state shall 1)e taxed only on 
such income as is derived from business transactec1 and property located within the state. 
The amount of such income apportionable to Wisconsin maybe determined hy an alloca­
tion and separate accounting thereof, when, in the judgnlent of the department of taxa­
tion, that method will reasonably reiiect the income properly assignable to this state, but 
otherwise in the following manner: There shall first. be deducted from the total net in­
come of the taxpayer such part thereof (less related expenses, if any) as follows the situs 
of the property or the residence of the recipient; provided, that in the case of income 
which follows the residence of the recipient, the amount of interest and dividends de­
ductihle under this provision shall be limited to the total interest and dividends received 
which are in excess of the total interest (or relatec1 expenses, if any) paid and allowable 
as a deduction under section 71.04 during the income year. The remaining net income 
shall be apportioned to Wisconsin on the basis of the ratio obtained by taking the arith­
metical average of the following 3 ratios: 

1. The ratio of the tangible property, real, personal and mixed, owned and used by 
the taxpayer in Wisconsin in connection with his trade or business dur;ng the income 
year to the total of such property of the taxpayer ownecl and used by him in connection 
with his trade or business everywhere. Cash on hand 01' in the bank, shares of stock, 
notes, honds, accounts receivable, Ol' other evidence of indebtedness, special privileges, 
franchises, good will, or property the income of which is not t.axable or is separately 
allocated, shall not be considered tangible property nor included in the apportionment. 

2. In the case of persons eng'aged in manufacturing or in any fol'lll of collecting, 
assembling or processing gooc1s and materials within this state, the ratio of the total cost 
of manufacturing, collecting, assembling or processing within this state to the total cost 
of manufacturing, or assembling or processing everywhere. The term "cost. of manufac­
turing, collecting, assembling, or processing within this state and everywhere", as used 
herein, shall be interpreted in a manner to conform as nem:'ly as may be to the best ac­
counting' practice in the trade or business. Unless in the opinion of the department of 
taxation the 1Jeculia1' circumstances in any case justifies a different treatment, this tel'lll 
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shall be generaIly" interpreted to include as elements of cost within this state the fol­
lowing: 

a. The total cost of all g'oods, materials and supplies used in manufacturing, assem­
bling or processing within this state regardless of where purchased. 

b. The total wages and salaries paid or incul'l'ed during the income year in this state 
in such manufacturing, assembling or processing activities. 

c. The total overhead or manufacturing burden properly assignable according to good 
accounting' practice to such manufacturing, assembling, or processing activities within 
this state. -

3. In the case of trading, mercantile or manufactming concel'l1S t.he ratio of the 
total sales made through or by offices, agencies or branches located in Wisconsin during 
the income year to the total net sales made everywhere during said income year. 

(3) Where, in the case of any person engaged in business within and without the 
stat.e of Wisconsin and entitled to an apportionment of his income as herein provided, it 
shall be shown to the satisfaction of the department of taxation, that the use of any OHe 
of the 3 ratios above provided for gives an unreasonable or inequitable final average 
tatio because of the fact that. such person does not employ, to any appreciable extent in 
his trade or business in producing the income taxed, the factors made use of in obtaining 
such ratio, this ratio may, with the approval of the department of taxation, be omit.ted 
in obtaining the" final average ratio which is to be applied to the remaining net income. 

(4) As used in this section the" word IIsales" shall extend to and include exchange, 
and the word "manufacturing'" shall extend to and include mining and all processes of 
fabricating or of curing raw materials. 

(5) If the income of any such person properly assignable to the state of Wisconsin 
cannot be ascertained with reasonable certainty by either of the foregoing methods, then 
the same shall be apportioned andallocatec1 under such rules and regula.tions as the de­
partment of taxation may prescribe. 

(6) Liability to taxation for income which follows the residence of the recipient in the 
case of persons, other than corporations, who move into or out of the state within the year 
shall be determined for such ,Year by the ratio of time which the residence of such taxpayer 
in the state bears to the entire calendar or fiscal year. The deductions for personal ex­
emptions provided for in section 7] .09 (6) shall be prorated on the hasis of the time of 
residence within and without. the state. The net income of such person assignable to the 
state for such ,Year shall be used in determining the income subject to assessment under 
this chapter. [1947 c. 318] 

Note: Income derived by a resident of 
Wisconsin from contracts with associations 
in other states for publishing year books for 
them and soliciting advertising in such pub­
lications for a certain percentage of the 
money collected by him for advertising 
space, which enterprise involved the em­
ployment of no capital except to cover per­
son'al expenses, is taxable as income derived 
from personal services within 71.02 (3) (c) 
[71.07 (1) J. State ex reI. Lerner v. Tax 
Comm. 213 W 267, 251 N"\V 456. 

71.02 (3) (d) [71.07 (2) to (5)] relates to a 
single taxpayer doing business within and 
without the state but not to a group of 
affiliated corporations, as such. Curtis Com­
panies, Inc. v. Tax Comm. 21·1 W 85, 251 NW 
497. 

71.09 (2), Stats. 1929, subjeds a taxpayer, 
domiciled in the state during only part of a 
year, to income tax only for the percentage 
of the tax applicable to that part of the 
veal' on income that follows residence. Mc­
Carty v. 'i'ax Comm. 215 W 645, 255 NW 913. 

The state assessed as income of the plain­
tiff (a Delaware corporation whose principal 
business was in Wisconsin) profits derived 
from a sale, executed outside this state, of 
certificates of corporate stock kept without 
the state and also the profits from the sale 
of patent rights in its home state. It was 
held that such taxation was intended by 
71.09 (3) but that the statute was invalid. 
It is the l'ule established by the United 
States supreme court (and therefore recog­
nized by our supreme court) that as to non­
residents there may be no imposition of in­
come taxes upon income derived from prop­
erty or business located without the state; 
that the situs of such intangibles as corpo­
rate stock and patent rights is the domicile 
of the owner; that since property of this 
eharnctel\ o\Yl1ed by a foreign corporation, 
is not located within the state of Wisconsin, 

it is not subject to an income tax l"evied by 
this state. If 71.09 (3) be considered a con­
dition precedent to the admission of a cor­
poration to this state, the condition is un­
constitutional. Newport Co. v. Tax Comm. 
219 ,y 293, 261 N"\Y 884. 

With respect to a taxpayer domiciled in 
the state during only part of the tax year 
where that part of his income earned and 
received while a nonresident, and attribu­
table to transactions outside the jurisdiction 
of the state, is readily apportionable with 
reasonable certainty, i. e., separable from 
that part of his income received While a res­
ident, a formula using his total income for 
the year in determining his tax liability for 
the proportionate time he lived within the 
state cannot be applied. With respect to a 
taxpayer who took up his residence within 
the state during the tax year, income earned 
and received from the sale of corporate stock 
dividends .. and salary while the taxpayer wa~ 
a nonreSIdent was not taxable under 71.09 
(2), Stats. 1929, providing that liability to 
taxation for income which follows the ~esi­
dence of the recipient shall be determined by 
the ratio of time which residence within the 
state bears to the entire tax year, Greene 
v. Tax ComIll. 221 "\Y 531, 266 N"\Y 270. 
. On an appeal from a judgment confirm­
mg. an assessment of the income taxes 
agamst a taxpayer who was a resident of 
the state during only part of the taxable 
year, it will be presumed that the taxpayer's 
Income for the year was properly allocated 
under.71.09 (2), Stats. 1931, where there was 
no eVHlence of the actual allocation in the 
record, the appellant taxpayer assigned no 
error as to the computation of the taxes and 
the respondent tax commission filed no' mo­
tion for review. Scobie v. Tax Comm 225 VV 
529, 275 NW 531. . 

vVhere a "\Yisconsin corporation having 
its factories and home office in vVisconsin, 
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did all of its manufacturing in such fac­
tories, and sold a portion of its products di­
rectly through sales offices located in vVis­
consin, and sold the balance to customers 
outside of Wisconsin through representa­
tives located' in other states who merely 
solicited proposals which were submitted 
for acceptance at the home office, from where 
all shipments were made-the entire income 
of the corporation from such manufacture 
and sale of its products was income "derived 
from business transacted and property lo­
cated within the state" and taxable as such 
under 71.02 (3) (c), Stats. 1931. Trane Co. 
v. Tax Comm. 235 W 516, 292 NW 897. 

The use of the ratio method in determin­
ing taxable income (as prescribed in 71.02 
(3) (d) [Stats. 1939] in the case of a taxpayer 
doing business within and without the state) 
is based on the theory that a single taxpayer 
is involved and that the application to this 
taxpayer's total income of a percentage 
which is the average of the ratios gives a 
fair approximation of the entire income of 
this taxpayer in this state, and on this 
theory the use of ratios is sustainable. Burc 
roughs Adding Machine Co. v. Tax Comm. 
237 W 423, 297 NW 574. 

71.02 (3) (d) [Stats. 1939] has no appli­
cation to taxpayer corporations domiciled in 
the state, and engaged solely in the business 
of manufacturing electric power within the 
state, and selling such power. Northern 
States Power Co. v. Tax Comm. 237 W 433, 
297 NW 578. 

The law requires, in the case of a cor­
poration doing business within and without 
the state, that the department of taxation 
aS$ess the tax on the presumption that the 
dividend was paid out of Wisconsin earnings 
for the year preceding the declaration of 
the dividend; but when this presumption is 
rebutted, a tax may be levied on such por­
tion of the dividend as is represented by 
Wisconsin earnings ascertained by applica­
tion of the formula prescribed in 71.02 (3) 
(d), and the proportion between the sum so 
arrived at and the total assets available for 
dividends establishes the percentage of the 
dividend attributable to Wisconsin earnings. 
The validity of the formula is well estab­
lished. [1943] International H. Co. v. Dept. 
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of Taxation, 243 W 198, 10 NW (2d) 169. 
[Affirme,d, 322 US 435] 

The income of a subsidiary foreign cor­
poration, engaged solely in manufacturing 
in vVisconsin, and disposing of its entire 
product to a parent corporation operating a 
chain of retail stores outside Wisconsin, the 
sUbsidiary merely maintaining a business 
office in Illinois, was derived wholly from 
"business transacted within the state," so as 
to be wholly taxable here under 71.01, 71.02 
(3) (c), (e). [1943] American Stores Dairy 
Co. v. Dept. of Taxation, 246 'V 396, 17 NvV 
(2d) 596. 

In sec. 6, ch. 15, Laws 1935, levying an 
emergency tax on the net dividend income 
of all persons received in H33, the provi­
sion that such emergency tax shall be as­
sessed and paid in the same manner, and 
subject to the same regulation as the normal 
income tax, brought into operation the pro­
vision in 71.09 (2), Stats. 1933, imposing pro­
portional income taxation as to persons 
moving into or out of the state dUring the 
tax year, and indicated a legislative intent 
to apply the emergency tax to persons who, 
although not residents of the state when the 
act was enacted in 1935, were residents dur­
ing 1933. [The court holds that the decision 
in Messinger v. Tax Comm. 222 VV 156, in­
volving sec. 2, ch. 363, Laws 1933, is errone­
ous.] Sec. 6, ch. 15, Laws 19-35, as thus con­
strued, is not unconstitutionally retroactive. 
Rahr v. Smith, 243 W 497, 11 NW (2d) 355. 

Income from in tangibles consIsting of 
securities physically located in Wisconsin 
but owned by a foreign corporation, which 
is nonapportionable income following the 
residence of the recipient under 71.02 (3) (c) 
[71.07 (1)] is not subject to taxation in Wis­
consin under the provision in 71.02 (3) (e) 
[71.15 (8)]. [Newport Co. v. Tax Comm. 
219 '" 293, adhered to.] Briggs & Stratton 
Corp. v. Dept. of Taxation, 248 W 160, 21 N'" 
(2d) 441. 

"Inconle detived fron1 personal services," 
as used in 71.02 (3) (c) [71.07 (1)], means 
such income or gains as result from the per­
formance of services or labor without the 
material aid of capital. WiiIr v. Dept. of 
Taxation, 249 W 325. 24 NW (2d) 685. 

71.08 Fiduciaries; returns and assessments. (1) Every executor and administra­
tor shall file im income tax return with the assessor of incomes of the county in which 
the decedent resided at the time of his death, or in the county in which the executor or, 
administrator resides if the decedent was a nonresident, in all cases where the decedent, if 
living, would have been required to file such retUlll, and shall so file such return, if noti­
fied by the assessor of incomes to make a report to him. Such executor or administrator 
shall include in such ret.urn: 

(a) All income received by the decedent during that portion of the year covered by 
the return preceding the demise of the decedent. 

(b) All receipts by him from the estate of the deceased during the year covered by 
the return, if such receipts would have been t.axable as income to the decedent, had he 
survived. 

(3) The first return of an executor or administrator shall be filed in the form and 
malmer and within the time that a retul'll should have been filed by the decedent had he 
survived. Subsequent returns of such executor or adlllinistJ.'ator shall be filed in the forl11 
and within the time that the retul'llS of income are required from persons other than 
corporations. The first retul'll of such executor or administrator shall include the income 
received by the decedent, during the portion of the year preceding' the demise of deceased 
and also items specified in section 71.08 (1) and (5). In computing the net income of an 
estate, a deduction shall be allowed for amounts paid as premium on fidclity bonds of 
the executor or administrator . 

. (4) The same personal exemption shall be deducted from the tax of the execut.or or 
administrator as would have been deductible from the tax of the decedcnt under section 
71.09 (6) had he survived and made the retul'll, except that, 

(a) No personal exemption under section 71.09 (6) (a) anc1 71.09 (6) (b) for the 
decedent shall be allowed except for the year of death. 

(b) If the decedent was a single person at the time of his death and was actually 
supporting children under the age of 18 yeaTS, or was actually supporting any other per­
son or persons dependent upon him for support, the personal exemption deductible under 
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section 71.09 (6) (c) and (d) shall be allowed to t.he executor or the administrator until 
such children shall reach the age of 18 years or until such other person shall cease to be 
dependent. 

(c) If the decedent was a married person at the date of his demise and if after his 
demise his widow is tlle head of a family as defined in section 71.09 (6) (b), the same 
personal exemption shall be allowed to the executor or administrator as is allowed to the 
head of a family under section 71.09 (6) (b). If such decedent was actually supporting 
children under the age of 18 or any other person or persons dependent upon him for 
support, the same personal exemption shall be allowed to the executor as would have been 
allowed to any other head of a family under section 71.09 (6) (c) and (d) for such chil­
dren and dependent person until such children shall reach the age of 18 years or until 
such other person shall cease to be dependent. 

(5) During the period of the administration of the est.ate the executor shall incluc1e 
in his return the earned income of all children under 18 years of age. 

(6) The assessor of incomes shall certify the tax on the income of any c1ecedent or on 
the income of his executor or administrator, as other taxes are certified, and the executor 
or administrator shall pay such tax when due. 

(7) Guardians shall make returns of income to the assessor of incomes of the county 
in which their wards reside, which returns shall be made at the same time as returns of 
persons other than corporations are made, and shall show all the income from all sources 
received by 01' for the respective wards whom they represent. The net income of a glilardi­
an shall be ascertained in the same manner as the income of other persons is ascertained 
and shall be subject to the same deductions for personal exemptions which the ward would 
have been entitled to had he made the return, provided that if any of such wards are 
nnder 18 years of age and are the children of a person requirec1 by this chapter to file an 
income tax return, the personal exemption under section 71.09 (6) (c) shall be allowed 
to the guardian. The t.axable income of any ward shall be assessed to the guardian mak­
ing the rep0l't and such guardian shall pay the taxes assessed when due. 

(8) Trustees of trust estates created by will or by contract or by declaration of trust 
01' implication of law shall annually make a return of all income received by them as such 
to the assessor of incomes of the county in which the trust or estate is being' administered, 
showing' the total taxable income received by them during the year, the names and ad­
dresses of distrihutees and the amounts severally distributable to them whether dish'ib­
uted 01' not, and also the amounts to be accumulated by them for unknown or unbol'n 01' 
undisclosed beneficiaries or for other reasons. The net income received by such trustees 
shall be aseertained in the same manner as the net income of persons other than corpora­
tions, except that the personal exemptions under section 71.09 (6) (a), (b), (c) and (d) 
shall not. be allowed to such trustee. D:stributees who l'eceive or who are entitled to re­
ceive any part of snch net income shall return the same as income to the assessor of in­
comes in the district in which they respectively reside, together with all other income re­
ceived by them and shall he assessed thereon as provided by this chapter. Such of said 
distrihutoes as are nonresidents of this state shall he assessed on such income as they re­
ceive from the trust estate as the income of nonresidents is assessed. No personal exemp­
tion shall be allowed either resident or nonresident distributees unless they make a claim 
therefor in their income tax returns made in accordance with the terms of this act show­
ing the total net ineome. 

(9) All nondistributa.ble, 01' contingently distributable income not distributed shall 
be assessed to the trustee in the same manner as income of persons other than corpora­
tions is assessed, except that the personal exemptions under section 71.09 (6) shall not be 
allowed to such trustee. There shall be exempt from such taxation any part of the g'ross 
income, without limitation, which pursuant to the terms of the will, deed 01' other trust 
instrument creating' the trust, is during the taxa.ble year permanently set aside to be used 
exclusively by 01' for the state of Wisconsin or any city, village, town, county or school 
district. therein or any agency of any of them. Such exemption shall he operative retro· 
actively except in those instances in which an assessment has become final and conclusive 
under the provisions of chapter 71. 

(10) All income taxes levied against the income of heneficiaries shall be a lien on 
that portion of the trust estate 01' interest therein fro111 which t.he income taxed is de­
rived, and such taxes shall be paid by the fiduciary, if not paid by the distributee, before 
the same becomes delinquent. Every person who as a fiduciary under the provisions of 
this chapter pays an income t.ax, shall have all the rights and remedies of reimbursement 
for any taxes assessed against him or paid by him in such capacity, as is provided in 
section 70.19 (1) and (2). 

(11) An executor, administrator, guardian or trustee applying to a court having 
jurisdiction for a discharge from his trust and a final settlement of his accounts, before 
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his application shall be granted, shall file with the assessor of incomes of the county in 
which the trust or estate is being admiuistered a return of all incomes received in his 
representat.ive capacity during the time between the close of the preceding incollle year 
and the date of his appl,ication for discharge and also similar returns of income received 
by the deceased during each of the years open to audit under section 71.11 (21) if snch 
returns have not heretofore been filed. Upon the receipt of such returns, the assessor of 
incomes shall immediately determine the amount of t.axes to become due and shall certify 
such amount to the court and the court shall thereupon enter an order directing the 
executor, administrator, trustee or guardian, as the case may be, to pay to the depart­
ment of taxation the amount of tax, if any, found due by the assessor of incomes, and take 
his receipt therefor. The receipt of the department of ta,xation shall be evidence of the 
payment of the tax and shall be filed with the court before a final distribution of the estate 
is ol'Clered, and the executor, administrator, trustee 01' guardian is discharged. Any taxes 
fOllml to be due from the estate for any of the years open to audit under section 71.11 
(21) shall be assessed against and paid by the executor or administrator; any taxes 
found to be due after the execut.or or administrator is discharged, shall be assessed 
against and paid by the beneficiaries in the same ratio that their interest in the estate 
lwal's to the total estate. 

(12) Returns of income required to be made by virtue of the next prececling sub­
section may be (1:spensed with by order of the court having jurisdiction in cases where 
it is clearly evident to the court that no income tax is due or to become due from the 
trust or estate. In computing the net income of a trust under will or a trust under agree­
ment, a deduction shall he allowed for the fees and the commissions paid to the trustees, 
and for the ordinary and necessary expenses of administering the trust. 

(13) A resident who receives income from a nonresident fiduciary shall be taxed the 
same as thoug'h such income had been received by such resident without the intervention 
of a fiduciary; and a resident. fiduciUl'y receiving income for a nonresident beneficiary 
shall report such income to the assessor of incomes of the district in which such fiduciary 
resides. [1947 a. 236, 318, 557, 600] 

Note: As 71.095, Stats. 1935, provides spe­
eifically (1) that the determination as to 
the amount of income taxes to be paid out of 
an estate on income received by either a de­
ceased, or by his representative, including 
income received during each of the years 
open to audit under 71.115, is to be made by 
the assessor of incomes; (2) that by means 
of his certification the state's claim therefor 
is to be presented to the cO,urt having juris­
diction of the administration of the estate; 
and (3) that upon such assessor's certifica­
tion as to the amount determined by him, 
the court shall order and direct the payment 
by the executor or other representative of 
the estate of the amount so determined and 
certified, 71.095 is controlling in respect to 
the manner of presenting the state's claim 
for income taxes, as well as the official em­
powered to determine the amount which is 
due as such a tax and must be paid out of 
an estate before the court can order a final 
settlement and distribution thereof, etc. Be­
cause of those specific provisions in 71.095, 
all other statutory provisions which are ap­
plicable generally to the filing, allowance, 
and barring of claims are inapplicable to the 
state's claims for income taxes; and to have 
them allowed and paid out of the estate it 
is not necessary to file them as provided or 
within the time limited by an order made 
under 313.03. Estate of Adams, 224 W 237, 
272 NW 19. 

Under a trust providing that profits de­
rived by the trustee from the sale of securi-

ties of the trust estate shOUld be regarded 
and treated as principal, profits or capital 
gains so derived by the trustee and treated 
as principal and added to the corpus of the 
trust in a certain taxable year constituted 
"nondistributable, or contingently distribut­
able income not distributed" properly tax­
able to the trustee, within 71.095 (4) [71.08 
(9)] where the settlor, although having the 
power to revoke the trust, did not exercise 
such power during the year in question, 
First ~Tis. Trust Co v. Dept, of Taxation, 
237 W 135, 294 NW 868. 

The sum taken by a father as trustee of 
property he held in trust for his minor son's 
support was taxable income of the father 
rather than reimbursement for the son's sup­
port. Gilkey v. Tax Comm. 228 W 297, 280 
NW 406. 

Where a will created a trust for the ben­
efit of the testatrix's brother, with the re­
mainder to a city at the death of the 
brother, and the trustees could payout none 
of the income except for proper expenses 
and $5,,000 annually to the brother, the net 
balance was taxable under 71.095 (4) [71.08 
(9)] to the trustees as "nondistributable or 
contingently distributable income not ;1is­
tributed," and it was not exempt under 71.05 
(1) (f) [71.01 (3) (b)] as income "received" 
by the city. First Wisconsin Trust Co v 
Dept. of Tax;ation, 248 W 21, 20 NW (2d) 
647. 

71.09 Rates of taxation, interest and personal exemptions. (1) The tax to be as­
sessed, levied and collected upon the taxable incomes of all persons other than corpora­
tions, shall he computed at the following rates, to wit: 

(a) On the first $1,000 of taxable income or any PUl't thereof, at the rate of one per 
cent. 

(h) 
(c) 
(d) 
(e) 
(f) 
(go) 
(h) 

On the second $1,000 or any pal't thereof, 1% per cent. 
On the third $J ,000 or any part thereof, 11f2 pel' cent. 
On the fourth $1,000 01' any part thereof, 2 per cent. 
On the fifth $1,000 or any part thereof, 21f2 pel' cent. 
On the sixth $1,000 or any part thereof, 3 per cent. 
On the seventh $1,000 or any part thereof, 31f2 per cent. 
On the eighth $1,000 or any part thereof, 4 per cent. 
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(i) On the ninth $1,000 or any part. thereof, 4% per cent. 
(j) On the tenth $1,000 01' any part thereof, 5 per cent. 
(k) On the eleventh $1,000 or any part thereof, 5V2 per cent. 
(1) On the twelfth $1,000 or any part thereof, 6 pel' cent. 
(m) On any sum of taxable income in excess of $12,000, 7 pel' cent. 
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(2) The taxes to be assessed, levied and collected upon the taxable incomes of cor-
porations shall be computed at the following rates, to wit: 

(a) On the first $1,000 of taxable income or any part thereof, 2 pel' cent. 
(b) On the second $1,000 or any part. thereof, 2% per cent. 
(c) On the third $1,000 or any part the1'eof, 3 pel' cent. 
(d) On the fourth $1,000 or any part thereof, 3% pel' cent. 
(e) On the fifth $1,000 or any part thereof, 4 pel' cent. 
(f) On the sixth $1,000 01' any part thereof, 5 per cent. 
(g) On the seventh $1,000 or any part thereof, 6 per cent. 
(h) On all taxable income in excess of $7,000, 6 pel' cent. 
(2m) (a) In lieu of the tax on net taxable incomes computed at the rates applicable 

to persons other than corporations, prescribed by subsection (1), an optional tax is im­
posed on total gross receipts in an amount determined from the table prescribed in 
paragraph (d). Such optional tax basis may be electcd only by natural persons with 
respect to income of the calendar year 1947 and subsequent years and under the follow­
ing conditions: 

1. Such person's gross receipts for the income year may not exceed $3,500. 
2. Such person must report on the calendar year basis. 
3. Such person must report on the cash basis. 
4. The cash basis would clearly reflect such person's taxable income were the optional 

method of reporting' not elected. 
5. Inventories would not be a material factor in the determination of such person's 

taxable income were the optional method of reporting not elected. 
(b) The election herein provided may be made annually by the filing of a return on 

the optional tax basis at the time and in the manner provided by this chapter. Married 
persons living together as husband and wife, whose combined gross receipts do not exceed 
$3,500 may, under the conditions set forth in paragraph (a), file a single joint return on 
the optional tax basis. Except when a return is filed under the optional tax basis when 
election of such basis was not allowable by reason of the conditions enumerated in para­
graph (a), any person, having filed his return on either the optional tax basis or the 
net income basis, may not subsequently file a return for the same year on a different basis. 

(c) The term gross receipts as used in this subsection shall include only the items of 
income enumerated in sections 71.03 and 71.08 (8) and not exempted under sections 71.01 
(3) and 71.03 (2), except that no amounts shall be deducted for the cost of goods 01' prop­
erty sold 01' otherwise disposed of, 01' any expenses incurred 01' losses sustained in the 
conduct of any profession, occupation 01' business, or in the operation, rental or disposi­
tion of property from which the gross receipts are derived. 

(d) The optional tax specified in paragraph (a) shall be computed on the following 
tablel 
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OPTIONAL TAX TABLE 

If Total 
And Exemption Status is Receipts Are 

(1) (2) (3) (4) 

I 
(5) Husband and Wife 

Plus 
Single 
Person Husband (6) (7) (8) (9) (10) (11) 
with no & Wife or One Two Three Four Five Six or More 

At But Less None Depend· Head of Depend- Depend- Depelld- Depend- Depand- Depe"d-

Least Than Claimed ents Family ent ents ents ents ents ellts 

Tax Is 

$ 0 $ 100 $ .45 $ 0 $ 0 S 0 $ 0 S 0 S 0 $ 0 S 0 
100 200 .1.35 0 0 0 0 0 0 0 0 
200 300 2.25 0 0 0 0 0 0 0 0 
300 400 3.20 0 0 0 0 0 0 0 0 
400 500 4.10 0 0 0 0 0 0 0 0 
500 600 5.00 0 0 0 0 0 0 0 0 
600 700 5.90 0 0 0 0 0 0 0 0 
700 800 6.80 0 0 0 0 0 0 0 0 
800 900 7.75 0 0 0 0 0 0 0 0 
900 1000 8.65 .65 0 0 0 0 0 0 0 

1000 1100 9.55 1.55 0 0 0 0 0 0 0 
1100 1200 10.60 2.60 0 0 0 0 0 0 0 
1200 1300 11. 70 3.70 0 0 0 0 0 0 0 
1300 1400 12.85 4.85 0 0 0 0 0 0 0 
1400 1500 14.00 6.00 0 0 0 0 0 0 0 
1500 1600 15.15 7.15 0 0 0 0 0 0 0 
1600 1700 16.25 8.25 0 0 0 0 0 0 0 
1700 1800 17.40 9.40 0 0 0 0 0 0 0 

. 1800 1900 18.55 10.55 1.05 0 0 0 0 0 0 
1900 2000 19.70 11.70 2.20 0 0 0 0 0 O. 
2000 2100 20.80 12.80 3.30 0 0 0 0 0 0 
2100 2200 21.95 13.95 4.45 .45 0 0 0 0 0 
2200 2300 23.20 15.20 5.70 1. 70 0 0 0 0 0 
2300 2400 24.60 16.60 7.10 3.10 0 0 0 0 0 
2400 2500 25.95 17.95 8.45 4.45 .45 0 0 0 0 
2500 2600 27.30 19.30 9.80 5.80 1.80 0 0 0 0 
2600 2700 28.65 20.65 11.15 7.15 3.15 0 0 0 0 
2700 2800 30.05 22.05 12.55 8.55 4.55 .55 0 0 0 
2800 2900 31.40 23.40 13.90 9.90 5.90 1.90 0 0 0 
2900 3000 32.75 24.75 15.25 11.25 7.25 3.25 0 0 0 
3000 3100 34.15 26.15 16.65 12.65 8.65 4.65 .65 0 0 
3100 3200 35.50 27.50 18.00 14.00 10.00 6.00 2.00 0 0 
3200 3300 36.85/ 28.85 19.35 15.35 11.35 7.35 3.35 0 0 
3300 3400 38.45 30.45 20.95 16.95 12.95 8.95 4.95 .95 0 
3400 3500 40.30 32.30 22.80 18.80 14.80 10.80 6.80 2.80 0 

(e) The tax of a sing'le person not head of a family, as defined in section 71.09 (6) 
(b), actually supporting' one or more dependents shall be computed by deducting $4 for 
each such dependent from the tax determined in column (4) of the optional ta.x table. 

(f) The tax of a widow or widower maintaining' a household and supporting' therein 
himself and one or more children under the age of 18 years shall be determined by col­
umns (6) to (11), inclusive, of the optional tax table. 

(g) All the provisions of chapter 71 not in conflict with the provisions o:e this subsec­
t.ion and section 71.09 (6) (f) and (g) shall be applicable to the optional tax imposed by 
this subsection. 

(::n The surtax imposed by section 71.01 (2) (a) shall be computed as follows: 
From the normal tax computed pursuant to subsection (1) of this section, deduct the 
exemption provided for in section 71.09 (6) or 71.08 anel $37.50, and divide the remainder 
by 6. 

(4) The surtax imposed by section 71.01 (2) (b) shall be computed as follows: 
From the normal tax computed pursuant to subsection (2) of this section, deduct $75 
and divide the remainder by 6. 

(5) (a) In assessing hack taxes interest shall be added to such taxes at the following 
rat.es per annum from the date on which such back taxes if originally assessed would 
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have become delinquent if unpaid, to the date on which such back taxes when subse­
quently assessed will become de;inquent if unpa.id: 5 per cent on back taxes assessed 
within the 3-year period provided by section 71.11 (21) (b); and 3 pel' cent on back 
taxes assessed within the additional period provided by section 71.11 (21) (f). 

(b) In crediting overpayments of income and surt.axes against underpayments 
or against taxes to be subsequently collected and in certifying' refunds of such taxes, in­
terest shall be added Ij.t the following rates per annum from the date on which such taxes 
when assessed would have become delinquent if unpaid to the dat.e on which sllch over­
paymeilt was certified on the tax roll; 5 per cent on credits and refunds made within 
the 3-year period provided by section 7] .10 (10) (b); and 3 per cent on credits and re­
funds made within the additional period provided by section 71.10 (10) (c). 

(6) There shall be deducted from the t.ax after the same shall have been computed 
according to the rates in section 71.09 (1), a personal exemption for natural persons as 
follows: 

(a) For an individual, $8. 
(b) For husband and wife or head of a family, $17.50. For the purposes of this 

chapter, the term "head of a family" means a natural person who maintained a household 
and supported therein himself and one or more persons who were dependent upon him 
for support; but no addit.ional exemption shall be allowed for those dependent upon the 
head of a family except in case of a widow or widower supporting children under the age 
of 18 years. 

(c) Fur ea:ch child under the age of 18 years who is act~ally supported by and de­
pendent upon the taxpayer for his support, an additional $4. 

(d) For each additional person, except persons defined in section 71.09 (6) (c), who 
is actually supported by and dependent upon the taxpayer for his support an addItional 
$4, except in case of head of a family. In computing taxes and the amount of taxes pay­
able by persons residing' together as members of a family, the earned income of each 
child under 18 years of age shall be added to that of the husband 01' father, or if he be 
not living, to tllUt of the head of the family and assessed to him except as hel'einafter 
provided. The taxes levied shall be payable by such husband or head of the family, but 
if not paid by him may be enforced against any person whose income is included within. 
the tax computation. 

(e) If the status of' the taxpayer, in so far as. it affects the personal exemption for 
husband and wife, head of family, and/or dependents, changes during the taxable year, 
the personal exemption shall be apportioned, under rules and regulations prescribed by 
the department of taxation, in accordance with the number of months before and after 
such change. For the purpose of such apportionment a fractional part of a month shall 
be disregarded unless it amounts to more than a half month, in which case it shall be 
cons:del'ed as a month. 

(f) Paragraph (e) and the proration of exemptions provided by section 71.07 (6) 
shall not apply to persons reporting their income for taxation on the optional basis pro­
vided by section 71.09 (2m), but instead the persona.! exemption status as of July 1 of 
the year for which the return is made shall be applicable to taxpayers who move in or 
out of the state within the year, as well as to those ta.'{payers whose status, in so far as it 
affects the personal exemption for husband allll wife, head of family, or dependents, 
changes during the taxable year. 

(g) Except when a joint retul'll is filed as provided in section 71.09 (2m), (b), a 
married person reporting income for taxation on the optional basis provided by section 
71.09 (2m) must claim eIther all or none of the personal exemptions providecl by section 
71.09 (6) (b), (c) and (d) and his tax will accordingly be dete11llined either by one of 
the columns (5) t.o (11), inclusive, of the optional tax table if he elaims all of the per­
sonal exemptions, or by column (3) of the optional tax table if he claims none of the per­
sonal exemptions. [1947 c. 23, 318, 557, 600] 

Oross Reference: eh. 9, Laws 1939, Note: Amendments to 71.095 (2), 71.09 
amending 71.05 (2) (e), applies to all taxes (4) (c), 71.05 (2) (d), made by Laws 1931 
assessed in respect to income of 1938 and are all in effect notwithstanding later chap~ 
subsequent years; see sec. 2 of said act. tel'S at same session reenacted sections with-

out incorporating changes made by earlier 
chapters. 20 Atty. Gen. 716. 

71.10 Filing returns; payment of tax; tax refunds and credits. (1) Every cor­
poration, whether taxable under this chapter or not, shall furnish to the department of 
taxation a true and accurate statement, on or before March fifteenth of each year (except 
t.hat returns for fiscal years ending on some other clate than December thirty-first, shall be 
furnished on or before the fifteenth day of the third month following the close of such 
fiscal year) in such manner ancl form and setting forth such facts as said department 
shall deem necessary' to enforce the pl'ovisions of this chapter. Such statement shall be 
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made upon the oath or affirmation of the pre~.ident, vice president, or other principal 
officer and the treasure],', assistant treasurer or chief accounting officer of said corporation, 
and in the case of corporations in liquidation or in the hands of a receiver such retul'll 
shall be made upon the oath or affirmation of the person responsible for the conduct of 
the affairs of such corporation. All corporations doing' business in this state shall also 
file with the department of taxation on or before March fifteenth of each year on forms 
prescribed by the department of taxation, a statement of such transfers of its capital 
stock as have been made by or to residents of this state dnring the preceding calendar 
year. Such schedule shall contain the name and address of the seller and the purchaser, 
date of transfer, and the number of shares of stock transferred; and such corporation 
shall also file with the department of taxation on or before 1\1arch fifteenth of each year 
any information relative to payments made within the preceding calendar year to 1'esi­
dents of this state of sala1'ies, wagos, fees, rents, royalties, interest, dividends and liqllidat­
ing' dividends in amounts and in the manner and forms prescribed by the department of 
taxation; provided such corporation may upon notifying the department of taxation 
repOl't salaries, wages and fees on the accrual basis for the calendar year 1939 and there­
after. 

(2) Every person other than a cOl1Joration who receives dnring the year a. not income 
of $800 or over, if single; $1)600 or over, if married; must report the same on or before 
March fifteenth of each year, except that in case of a fiscal year other than the calendar 
year such report shall be made on or before the fifteenth day of the thil'dmonth following 
the close of the fiscal yoar, in the manner and form prescribod by tho department of taxation 
to the assessor of incomes whether notified to do so 01' not, and shall be subject to the same 
penalties for failure to report as those who receive notice; proyided) however, that nothing 
contained in this s("et' on shall preclude the assessor of incomes from refl11il'ing any person 
other than a corporation to file an income tax reiul'll when in tho judgment. of the assessor 
of incomes a return should be filed. 

(3) (a) Evel'y partnership shall fUl'llish to the assesor of incomes a true and accurate 
statement, on 01' before March fifteenth of each year, except that retu1'l1S for fiscal years 
en cling on some other date than December thirty-first, shall be fll1'nished within 75 days 
after the last day of such fiscal year, in such manner and forlll and srtting' forth snch 
facts as the department of taxation shall cleom necessary to enforce the provisions of 
this chapter. Such statemont shall be made upon the oath or affirmation of one of t1e 
members of said partnership. . 

(b) The net income of the partnership shall be computed in the same manner and 
on the same basis as provided for oomputation of the income of persons other than cor­
porations. 

(c) Partners shall be required to file inc1ivic1ual returns on the basis of a fiscal or 
calendar year which coincides wit.h that upon which tho partnership returll is filed. . 

(4) In their return for purposes of assessment porsoils deriving' ineomos from within 
and without the state, or from more tllan one political subdivision of the state, E,hall make 
a separate accolUlting Qj: the income del'ivel1 from without the state and from each political 
subdivision of the state ill such form and manner as the department of taxation may 
prescrihe. 

(5) In case of neglect occasioned l)y the sickness 01' al)sence of a person, or of an 
officer of any corporation requi1'ed to flle a return, 01' for other sufficient 1'eason, the de­
partment of taxation in the case of corporations and the assessor of incomes in the case 
of persons other than Gorporations may 011 written request allow snch further time for 
making and de.livering such return as they may deem necessary not to exceed 30 days. 
Income taxes payable upon the filing of the tax return shall not become delinquent during 
such extension period, but shall be subject to interest at the rate of 5 per cent pel' annum 
during such period. The gl'anting of any extension of time for filing' and return shall not 
serve to extend the discolmt date provided by section 71.10 (9) (c). 

(6) An extension of time for filing retul'llS of income for taxable years begun after 
Deoember 31, 1941, shall be granted to all persons in the armed forces of the United 
States who are located beyond the borders of the United States, for a period extending 
not more than 6 months after the termination of his period of military service. In case 
of any person residing or traveling a broad on dut)7 for the United States or any depart­
ment thereof or the American Red Cross, such extension shall he g'l'anted for a period up 
to and including the fifteenth day of the sixth month following' the close of the taxable 
year. 

(7) Each person, firm or corporation except farmers and wholesalers subject to seo­
tion 78.11 required under this chapter to file a return of income in which inventories are 
a factor, shall file for each taxing district on a form to be provided by the department of 
taxation the following information: (a) the inventory at the beginning and at the end 
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of the fiscal year; (b) the total of merchandise purchased during the year; and (c) the 
total sales during the year. Such information shall be forwarded by the department on 01' 
before May 1 to the assessor in the local taxation district concerned. 

(9) All income taxes shall be paid to the department of taxation. Income taxes pay­
able by C011)orations shall be paid to the department of taxation at its office at Madison 
and income taxes payable by persons other than corporations shall 'be paid to designated 
representatives of the department of taxation located at the office of the assessor of 
incomes for the district in which the taxpayer resides. 

(a) The initial payment of taxes on incomes of persons who file on a calendar year 
basis shall be paid on 01' before the fifteenth day of March following the close of the 
calendar year. Such initial payment shall be in the amount equal to at least one-third 
the total tax, and shall not be less than $5 if the total tax exceeds $5, nor less than the total 
amount of the tax if the same does not exceed $5. The balance of such tax shall be paid 
on 01' before the first day of August following the close of the calendar year. 

(b) If the return is made on the basis of a fiscal year such initial paymcnt shall be 
paid on or before the fifteenth day of the third month following the close of such fiscal 
year. The balance shall be paid on 01' before the first clay of the eighth month following' 
the close of such fiscal year. 

(e) All taxes as computed on the return, paid in full on the date provided for the 
initial payment shall be discounted in an amount equal to 2 per cent of the total tax. 

(d) Back assessments of income taxes omitted from initial rolls and additional income 
taxes assessed under section 71.11 (16) and (20) shall become due and payable on entry 
upon the assessment roll. 

(e) The department of taxation shall accept in advance income taxes and surtaxes 
from taxpayers desh-ous of making such payments before the same shall become due and 
payable. Advance payment of taxes under this provision shall not relieve the taxpayer 
from additional taxes which may result from subsequent legislation 01' from additional 
taxable income disclosed 01' discovered subsequent to such payment. 

(10) (a) The provisions for refunds and credits provided in this subsection shall be 
the only method for the filing and review of claims for refund of income and surtaxes, 
and no person shall be allowed to bring any action or proceeding whatever for the recovery 
of such taxes other than is provided in this subsection. 

(b) In accordance with the pro\'isions of and subject to the limitations of tllis sub­
section, refunds 01' .credits may be made of income taxes and surtaxes assessed on incomes 
received in anyone or more of the 3 calendar or fiscal years next preceding that in which 
the claim therefor is filed. 

(c) In recognition of an existing shortage of skilled and competent professional man­
power created by the existing war emergency, refunds or credits may be made, and claims 
for refund may be filed, of taxes paid on income of the calendar years 1942, 1943, and 
1944, 01' cOl'l'esponding fiscal years, within 5 years aftcr the close of the period covered 
by the income tax return, notwithstanding any other limitations expressed in subsection 
[paragraph] (b) hereof. 

(d) No refund shall be made and no credit shall be allowed on any item of income 01' 
deduction, assessed as a result of an office audit, the assessment of which shall have hecomo 
final and conclusive under the provisions of section 71.12 (1),71.12 (3),73.0101' 73.015; 
and no refund shall be made alld no credit shall be allowed for any year, the income of 
which was assessed as a result of a field audit, and which assessment has become final and 
conclusive under the provisions of section 71.12 (1),71.12 (3),73.01 or 73.015. 

(f) Every claim for refund .01' credit of income or surtaxes shall be filed with the 
department of taxation in case of assessments made by it, and with the assessor of in­
comes. in case of assessments made by him, and such claim shall set forth specifically and 
explain in detail the reasons for and the basis of such claim. After such claim has been 
filed it shall be considered and acted upon in the same manner as are additional assess­
ments made under sections 71~11 (16) and 71.11 (20). 

(g) If the department of taxation or assessor of incomes shall fail or neglect to act 
on any claim for refund or credit within one year after the receipt thereof, such neglect 
shall have the effect of allowing such claim and the department of taxation or assessor of 
incomes shall certify su·ch refund or credit. 

(11) If the renegotiation of any war contract or subcontract by the g'ovel'l1ment of 
the United States or any agency thereof 01' the voluntary adjustment of prices, costs 01' 
profits on any such contract or subcontract results in a reduction of income, the amount 
of any repayment or credit pursuant to such renegotiation or adjustment (including any 
federal income or excess profits taxes credited as a part thereof) shall be allowed as a 
deduction from the taxable income of the year in which said income was reported for 
tnxation. Any federal income tax or excess profits tax previously paid upon any income 
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so repaid or credited shall be disallowed as a deduction from income of the year in which 
such tax was originally deducted, to the extent that such tax constituted an allowable de­
duction for said year . .Any taxpayer affected by such renegotiation or voluntary adjust­
ment may within one year after the 'final determination thereof file a claim for refund and 
secure the same without interest, and the department of taxation shall make appropriate 
adjustments on account of said tax deductions without interest, notwithstanding the limi­
tations of section 71.10 (10) or other applicable statutes. This subsection shall apply to 
the calendar or fiscal year 1940 and all subsequent years. 

(12) When the reduction of income made as the result of the renegotiation or other 
adjustment of war contracts or subcontracts is subsequently determined to be excessive 
and such excessive reduction is rebated to the taxpayer by the federal government, the 
gross amount of the rebate is to be included as taxable income of the year to which the 
income reduction applies. Such rebate must be reported to the department of taxation 
by the taxpayer on or before the fifteenth day of the third month following the close of 
the income year in which the rebate was received. .An assessment of additional income 
taxes based upon such rebate may be made by the department of taxation without interest 
within 2 years from the date on which the rebate was reported by the taxpayer, notwith­
standing the limitations of section 71.11 (21) or other applicable statutes . .Any federal 
income tax or excess profits tax paid upon the income resulting from the rebate shall be 
allowed as a deduction from income of the year following the year to which the renego­
tiation or other adjustment is applicable, subject however to the limitations provided by 
sections 71.04 (3a) and 71.05 (4a) as to the total amount of federal income tax or excess 
profits tax deductible, and a refund without interest may be made by reason of such 
deduction notwithstanding the limitations of sections 71.10 (10) (b) and (c), 71.11 (21) 
(f) and 71.10 (10) (d). [1947 c. 104, 318, 557) 600] 

Note: A statute (71.09 (4) (c), Stats. 1931) 
which provides that the taxable incomes of 
husband and wife shall be combined and the 
income tax computed on the total, thereby 
increasing the taxes, is unconstitutional. 
(Hoeper v. Tax Comm. 202 VV 493, 233 NW 
100, reversed.) Hoeper v. 'I'ax Comm. 284 US 
206; 207 W 208, 240 NW 847. 

Operator of coal docks in different coun­
ties cannot offset occupation taxes paid in 
one county against income tax payable in 
another. Statute authorizing offsetting coal 
dock operator's tonnage tax against inco1l1e 
tax Is valid. State ex rel. C. Reiss C. Co. v. 
Zimmerman, 210 W 599, 245 NW 687. 

Husband and wife do not have option of 
having their income taxes computed on joint 
or separate return. FretlUent an1endn1ents 
of income tax law, after decision holding 
section. requiring computation of income tax 
of husband and wife on combined income 
was unconstitutional, without repeal or 
change of such section, did not constitute 
reenactment of such portion of section as 
legislature had constitutional right to enact. 
[71.09 (4) (c), Stats. 1933] Amerpohl v. Tax 
Comm. 225 W 62, 272 NvV 472. 

Where a husband and wife filed a joint 
return of income, and the tax was computed 
and paid on the combined taxable income, 
the tax commission was not precluded, after 
the statutory requirement of cOl~1puting the 
tax on the combined taxable 111come had 
been declared unconstitutional, from mak-

ing a corrected assessment against the 
husband, within the statutory period there­
for, based on his separate income, although 
such corrected assessment resulted in a 
larg'er taxable income as to him. Miller v. 
Dept. of Taxation, 241 W 145, 5 NW (2d) 749. 

Under a partnership agreement between 
husband and wife for the carrying on the 
husband's insurance-agency business, ,vhere­
by the wife was g'ivf\n no interest as co­
owner and no right in the management and 
performed no services, but contributed the 
use of her securities as collateral for loans 
to carry advanced premiums, and was to 
receive half of the profits of the business 
after payment of an annual salary to the 
husband, there was no partnership, and the 
board of tax appeals should have affirmed 
the original assessment of the assessor 
assessing' the whole of the profits against 
the husband. Thomas v. Dept. of Taxation, 
250 W 8, 26 NW (2d) 310. 

The provisions for giving two-thirds 
weight to the 1926 income and one-third 
weight to the 1927 income of the assess­
ment in 1929 to determine the average 3-year 
income for the purpose of putting into oper­
ation the scheme for a 3 years' average, 
though resulting in temporary inequality, 
was not discriminatory and did not produce 
ultimate ine'lualities so as to render the 
provision invalid. [71.10 (1) (a), Stats. 
1927] Hartman F. & C. Co. v. Milwaukee 
County, 39 F (2d) 104. ' 

71.11 Administrative provisions; penalties. (1) GENERAL. The department of 
taxation and the assessor of incomes shall assess incomes as provided in this chapter and 
in performance ofsnch duty the department of taxation and the assessors of income shall 
respectively possess all powers now or hereafter granted by law to the department of 
taxation or assessors in the assessment of personal property and also the power to esti­
mate incomes. 

(2) CORPORATIONS. The assessment of corporations shall be made by the department 
of taxation, and the assessment of persons other than c011}orations shall be made by the 
county assessors of income. 

(3) REPORTS REQUESTED BY ASSESSORS. Whenever in the judgment of the assessor of 
incomes any person other than a corporation shall be subject to income tax in his dis­
trict unc1er the provisions of this chapter, he shall notify such person to make report to 
him on or before lilarch fifteenth of each year in such manner and form as the depart­
ment of taxation shall prescribe, specifying in detail the amounts of income received by 
him from all sources, togethel' with the amounts of earned income received by each child 
under ] 8 years of age residing together with him as a member of the family, and suc4 
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other information as the department shall deem necessary to enforce the provisions of 
this cha pter. 

(4) DEFAULT ASSESSMENT. Any person required to make an income tax return, who 
shall fail, neglest or refuse to do so in the manner alid form and within the time pre­
scribed by this chapter, or shall make a return that does not disclose his ent.ire taxable 
income, shall be assessed by the <lepartment of taxation or the assessor of incomes as the 
case may be according to their best judgment. 

(5) DEFAULT ASSESSlUENT. In case of the failure on the part of any person to make 
'a report of income within the t.ime and in the manner prescribed by law, the department 
of taxation or assessor of incomes may enter an assessment against said person upon 10 
days' notice in writing in a sum of not less than $500. Such notice may be served by 
mail. After the tax on such assessment lIas been entered on the assessment roll the person 
assessed shall he forever bal'l'ed from questioning the correctness of the same in any acti()!] 
or proceeding. 

(6) DOUBLE ASSESSMENT. Any person failing to make an income tax report 01' mak­
ing an incorrect income tax report, with intent in either case to defeat 01' evade the in­
come tax assessment required by law, shall be assessed at twice the normal income tax 
rate by the propel' taxing authority. Such increased assessment shall be ill addition to all 
other penalties of section 71.11. 

(7) ASSESSMENT WHEN PRICES AFFECT TAXABLE INCOME. (a) When any corporation 
liable to taxation uncleI' this act conducts its business in snch a. manner as either directly 
or indirectly to benefit. the members or stockholders thereof 01' any person interested in 
such business, by selling its products or the goods 01' commodities in which it deals at less 
than the fail' price which might be obtained therefo]" 01' where a corporation, a. sub­
stantial portion of whose capital stock is owned either directly or indirectly by anot.her 
corporation, acquires and disposes of the products of the corporation so owning a sub­
stantial portion of its stock in such a manner as to create a. loss 01' improper llet incollJe, 
the depart.mont may determine the amount of taxable income to such corporation for tho 
calendar or fiscal yenr, haYing' due reg'ard to the reasonable profits which but for such 
al'1'angelllent 01' understanding might. or could have been obtained from dealing in such 
products, goods or commodities. 

(b) For the purpose of tlIis chapter, whenever a corporation which is l'eciuirec1 to file 
an income tax return, is affiliated with 01' related to any other corporation through stock 
ownership by the same interests or as parent or subsidiary corporations, or whose in­
come is regulated through contract 01' other arrangement, the department of taxation 
may require such consolidal.ed statements as in its opinion are nece~sary in order to 
determine the taxable income received by anyone of the affiliated or related corpora.tions. 

(8) NONCA.SII BASIS OF INCOME, Persons who customarily estimate their incomes 01' 

profits on a basis othel' than cash receipts and disbursements may, with the consent and 
approval of the department of taxation, return for assessment anel taxation the income 
01' profits earncd during' the income year, in accordance with the method of accounting' 
regulm'ly employed in keeping their books, except as' herein otherwise provided; but if 
no such method of accounting has been employed, or if the method used does not clearly 
reflect. the income taxable nnder this chapter, the computation shall be made upon such 
basis and ill such manner as in the opinion of the department of taxation will clearly 
reflect such income, 

(9) INVENTORIES, WHEN REQUIRED. Whenever in the opinion of the department the 
use of inventories is necessary in ordcr to clearly determine the income of any person, 
inventory shall be taken by such person upon such hasis as the department may prescribe, 
conforming as nearly as may be to the best accounting practice in the trade or business 
and most clearly reflecting the income. 

(10) RECORDS JlIAY BE REQUInED OF TAXPAYER. Whenever in the jUdgment of the de­
partment of taxation or the assessor of incomes it is deemed necessary that a person sub­
ject to an income tax should keep records to show whether 01' not. such person is liable to 
tax, the depar'iment of taxation or assessor of incomes may serve notice upon such per­
son and require such records to be kept as will include the entire net income of such per­
son and will enable the department of taxation or assessor of incomes to compute the 
taxable income. Thereafter, any taxes assessed npon information not contained in such 
records shall carry a penalty of 25 pel' cent of the amonnt of the tax. Such penalty shall 
be in addition to all other penalties provided in t.his chapter. 

(11) TAX RECEIPTS, (a) The department of taxation shall accept payments of in­
come taxes in accordance with the provisions of this chapter, and upon request shall give 
a printed or w~'itten receipt therefor. 
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(12) TAX illWEtl''l'S TRA1<SlIt1TTED TO STATE 'l'REASl1RER, Withill 15 days after receipt 
of any illcome tax payr1l91lts the departinent of taxation shull tl'ansi1lit the same to the 
state t1'el18U1'e1', 

(13) UETURN ptiEstrilt.ED CORRECT; ROttS. !fhl! c1epai'thieilt of taxation 6i' the 
assessor of il1comes shall pr8suine the hicoines teportec1 on the cili'l'etit tetui'n to be COl'" 
l'ect for the pltrpose of iH'ei)ai'il1g iilitiai assessmeht i'oIls, and shall eiltei' the taxabliJ 
ihcome on initial assessment rolls by taxation districts. Such assessment roil5 lliic1 ~111 
sllbseqnent assessment rolls shall remain on file in the office of the departlllent of taxation 
or the assessor of incomes as the case may be. Additional asseSSlllent rolls shall be pre­
pared from time to time, which shall include conections made by office audits of eUlrellt 
retul'lls, initial assessments on any retul'll omitted from the first initial roll, initial aSSCiiS­
ments of fiscal year returns, and corrections made after field audit pursuant to section 
71.11. 

(15) Nb'l'wm '1;0 't'AXPAVE!i BY DEPAiiTME:Wr. The depEuthlent of taxation shall J10tify 
each taxpaiYei' b;y mail of the tii1lotiilt of liiCOhlEl taxes aiji)eal'lilg hgll1tlst h'm OJ) said 
i'OUS, of the amoi1ilt IJtlid the1'e0l1, of tht! bl\'fi1l2e t1tte, of the clate \"hen such bdlltilce shall 
be paid :md of the datI:) wheii the taxes become delii1qlteiiL 

(18) OFFICE AUDIT." The ,deparbneht of taxation oi' the assesoi' of Inc6ihes shaH as 
sool1 as pj'acticahle audit., each return filed in their respective offices and if it shall be 
fot111t1 fi'o11i such office ahc1it that a Ij ei'soli has beell ove1' ai' tihcter assessed, 01' if it shall 
be fO\Ulc1 that lio assessment has beei1 made wheh iJlie shoulc1 have heen niude, the de­
pal'tmcl1t of tUxatloil or the assessor of incomes shal1 COl'rect oi' assess the l1lCOme of snell 
persoll, Any assessment, correctioJ1 or adjushnent. made tis u. result of stich office !1l1dit 
shall be presumed to be the result of ali auc1it of the i'etiU11 on 'y, Eiilc1 such office audit 
shall not be deemed u verification of anS' Item in suid. l'etul'll unless the amount of such 
item and the proprIety th~i'eo£ shall have been det81'mined· after heal'iug a.1id review as 
provided ill section 71.12 (1); and s,leh office auc1:t shall not preclude the department or 
tnxtlHon or assessoi' of incomes from making field audits of the books and records of the 
laxpaY81' and from making further adjustment, correction and. assessmeht of income. 

(17) NonCE TO TAXPAYER OF ADJUSTMENT. The clepartment of taxation 01' the assessor 
of incomes shall notify the taxpayer, as provided in section 71.11 (22), of any adjust, 
meht) cOl'rection and assessment mnde pursllant to subsection (16) of this section. 

(i8) ADDiTION AT, TAX ENTERED IN NEXT ROLL. In all cases where there has been no 
request for hearing) and after decision where a hearing has been requested, the adcli­
tional tax 01' own'payment shall be entered on the next roll. 

(19) COLf,ECTION OF ADDITIONAL TAX. (a) If the tax is increased the depaThnent of 
taxation shall proceed to collect the additional tax in the same manner as othcr income 
taxes are collected. If the income taxes are decreased npon direction of the department 
of taxation or asseSSOT of incomcs the state treasurer shall refund to the taxpayer s11ch 
part of the overpayment as was actually paid in cash, and the certification of such over­
payment. 'by the department of taxation 01' the asseSSOT of incomes shall be sufficient 
authorization to the treasmer for the refunding of such overpayment, No refund of in­
come tax shall be made by the treasurer unless such refund is so certified. Such part of 
the O\'erpayment paid to the county and the local taxation district shall be deducted by 
the state treasurer in his next settlement with the county and local treasurer. 

(b) Whenever it shall be certified to the state treasurer hy the department of taxation 
as to c0l1)orations or by the proper assessor of incomes as to persons other tllan corpora­
tions that excess payment lias been made for teachers' retirement fund surtax within 6 
years next. precectng the date of such certificate, then the said sta.te treasurer shall within 
5 days after receipt of such certificate draw an order against the fund in the state treas­
ury into which such excess was paid, reimbursing such payor for the amount of . such ex­
cess payment so certified. Provided, however, that such excess payments of SUl't.axes may 
be CErtified only for the period during which corrections in assessments may be done under 
section 71.10 (10). 

(c ) No action or proceecl'ng whatsoever shall be brought against the state 01' the 
treasurer thereof for the recovery, refund or credit of any income 01' surtaxes; except in 
case the state treasurer shall neglect or refuse for a period of 60 clays to refund any over­
payment of any income or surtaxes certified, the taxpayer may maintain an action to col­
lect the ovel'paymell t against the treasurer so neglecting or refusing to refund such 
overpayment, without filing a claim for refund with such treasurer, provided that such 
action shall be commenced withiu one year after the certifica tion of such oVe11)ayment. 

(20) VERIFICATION OF RETURN; FlEW AUDIT. (a) Whenever in the judgment of the 
department of taxation or assessor of incomes it is deemed advisable to verify any return 
directly from the hooks and records of any person, or from any other sources of informa.-
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tion, the department of taxation 01' assessor of incomes may direct any return to be so 
verified. In any case in which a reasonable showing is made in wr~ting to the depart­
ment of taxat.ion that because of merger, consolidation, reorganization or sale of an entire 
business, the extension provided for in section 71.11 (2]) (f) will resnlt in undue burden 
to the taxpayer, the department shall conduct a fie:d aucU in the matter with t.he least,_ 
possible delay, giving such audit preferential treatment, and in no event shall such audit 
be delayed beyond 3 years from the filing of snch rcquest. 

(b) For the pU11Jose of ascertaining the corrcctness of any return or for the pur­
pose of making a determination of the taxable income of any person, the department of 
taxation or assessor of incomes shall have power to examine or cause to be examined by 
any agent or representative designated by it, any books, papers, records or memorallda 
bearing on the income of snch person, and may require the production of such books, 
papers, records 01' memoranda, and require the at.tendance of any person having knowl­
edge in the premises, and may take testimony and require proof material for their infor­
mation. Upon such info-rmation as it may he able to discover, the department of taxation 
or the assessor of incomes shall determine the true amount of income received during the 
year or years nnder investig'a tion. 

(c) If it shall appeal' upon such investigation that a person has been over or under 
assessed, or that no assessment has been made when one should have been made, the 
department of taxation 01' assessor of incomes shall make a correct assessment in the 
manner provided in this section. 

(21) ADDITION.AI, ASSESSMENTS, WHEN PERMITTED. (a) Additional assessments and 
corrections of assessments by. dfice audit or field investigation may be made of income of 
any taxpayer if notice pursuant to section 71,11 (22) is given within the time specified 
in this subsection. 

(b) 'With respect to assessmCllts of income received in the calendar year 1937, 01' 
corresponding fiscal year, and in subsequent years, such notice shall be given within 3 
years after the close of the period covered by the income tax return. 

(c) Irrespective of paragraph (b) of this subsection, if any person has made an in­
correct income tax return for any of the years since January 1, 1911, with intent to 
defeat. or evade the income tax assessment provided by law, or has failed to file any in­
come tax return for any of such years, income of any such year may he assessed when 
discovered by the propel' asscssing authority. 

(d) The limitation periods provided in paragraph (b) of this subsection may he ex­
tended by wTitten agreement between the taxpayer and the department. of taxation 01' 

the assessor of incomes entered into prior to the expiration of said limit.ation periods 01' 

any extension thereof. 
(e) Section 370.06 shall have no application to the provisions of this section. 
(f) In rccogl1ition of an eA-isting shortage of skilled and competent professional 

manpower created by the existing war emergency, the notices provided for in this section 
may be given with respect to adjustments of income of the calendar years 1942, 1943 and 
1944, or corresponding fiscal years, within 5 years after the close of the period covered 
by the income tax return. 

(g) If the taxpayer omits from gross income an amount properly includible therein 
which is in excess of 25 per cent of t.he amount of the gross income stated in the return 
the tax may be assessed at any time \\~ithin 10 years after the return was filed, notwith­
standing any other'limitations expressed in this chapter. 

(22) NOTICE OF ADDITIONAL ASSESS~MENT. No additional assessment by office audit or 
field investigation shall be placed upon the assessment roll without notice in writing to 
the taxpayer. Such notice shall be served as a. circuit court summons or by registered 
mail. Service of such notice by regular mail shall also be sufficient notice of such assess­
ment if receipt thereof is admitted by the person assessed, or if there is other satisfac­
tory evidence of the receipt thereof. 

(23) ADDITIONAL REMEDY TO COLLECT TAX. The department of taxation may alSO' pro­
ceed under section 71.13 (3) for the collection of any additional assessment of income 
taxes or surtaxes, after notice thereof has been given under section 71.1] (22) and be­
fore the same shall have become delinquent, when it has reasonable grounds to believe that 
the collection of such additional assessment will be jeopardized by delay. In snch cases 
notice of the intention to so proceed shall he given by registered mail to the taxpayer, 
and the warrant of the department of taxation shall not issue if the taxpayer within 10 
days after such not.ice furnishes a bond in such amount, not exceeding double the amount 
of the tax, and with such sureties as the department of taxation shall approve, conc1i­
tioned upon the pa.yment of so much of the additional taxes as shall finally be determined 
to be due, together with interest thereon as provided by section 71.09 (5) (a). Nothing 
in this section shall affect the review of additional assessments provided by sections 71.12 
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(1), 71.12 (3), 73.01 and 73.015, and any amounts collected under this section shall he 
deposited with the state treasurer a11(l chsbursed aft.er final determination of the taxes 
as are amounts deposited under section 71.12 (2). 

(24) DEPARTMENTAL RULES; COLLECTIONS; EJlIPLQYES. (a) The department of taxa­
tion is hereby empowered to make such rules and regulations as it shall deem necessary 
in order to carry out the provisions of this chapter. 

(h) The department. of taxation is hereby authorized to employ such clerks and 
specialists as are necessary to carry into effective operation this act. Salaries and com­
pensations of such clerks and specialists shall be charged to the proper appropriation for 
the dcpartment of taxation. 

(c) Representatives of t.he department of taxation directed by it to accept payment 
of income taxes shall file bonds with the state treasurer in such amonnt and with such 
sureties as' the state treasurer shall direct and approve. In collecting income taxes as 
provided in this chapter, t.he department of taxation shall be deemed to act as agents of 
the state, counties and towns, cit!es or villages entitled to receive the taxes collected. 

(40) PENALTIES. If any person required under this chapter to file an income tax 
retul'1l fails to file such return within the time prescribed by law, or as extended under 
the provisions of section 71.10 (5) the department of taxation or the assessor of incomes 
shall add to the tax of such person $10 in the case of corporations' and $5 in the case of 
persons other than corporations, and if no tax is assessed against such person the 
amount of this fee shall be collected as income taxes are collected, aud no person shall he 
allowed in any action or proceeding to contest the imposition of such fee. 

(41) SAME; FAILURE TO FILE RETURN; FRAUD. If any person shall fail 01' refuse to make 
a return at the time 01' times hereinbefore specified in each year, 01' shall render a false or 
fraudulent return, such person shall be liable to a penalty of not less than $100 and not 
to exceed $5,000 at the discretion of the court. 

(42) SAME; FAILURE TO FILE RETURN; FRAUD. Any person, other than a. corporat.ion, 
who fails 01' refuses to make a return at the time hereinbefore specified in each year 01' 

shall render a false 01' fraudulent return shall upon conviction be fined not to exceed 
$500, or be imprisoned not. to exceed one year, or both, at the discretion of the court, 
together with the cost of prosecution. 

(43) SAME; OFFICER OF CORPORATION. Any officer of a cOllJoration requircd by law to 
make, render, sign or verify any return, who makes any false or fraudulent return 01' 

statement, with intent to defeat or evade the assessment required by this act. to be made, 
shall upon conviction be fined not to exceed $500 or be imprisoned not to exceed one year, 
or both, at the discretion of the court, with the cost of prosecution. 

(44) SAME; DIVULGING IN]'ORM.ATION. No person shall divulg'e or circulate for revenue 
or offer to obtain, divulge 01' circulate for compensation any information derived from 
an incollle tax return; provided, that this shall not be construed to prohibit publication 
by any newspaper of infol'lnation derived from income t.ax returns for purposes of 
argumcnt nor to prohibit any public speaker from referring to such information in any 
address. Any person violating the provisions of this subsection shall upon conviction be 
punished by a fine of not less than $100 nor more than $500, or by imprisonment in the 
county jail for not less than one month nor more than 6 months, or by both such fine and 
il1l pl'isonmcn t. 

(45) FAILURE OF CORPORATION TO FILE RETURN. Any corporation failing to file any 
statement or form J'f'qnired by section 71.10 (J) shall be subject to a fine of not less than 
$50 nor more than $500. 

(46) If any person required under this chapter to £Ie an income tax return fileR such 
return morc than 60 days after the time for filing prescribed by law, unless it is shown 
that such late filing was due to reasonable cause and not due to neglect .. there shall be 
added to the tax 25 pel' centum of the amount otherwise payable on the income reported 
in such late return. The amount. so added shall be assessed, levied and collected in the 
same manner as additional income taxes, and shall be in addition to any other penalties 
imposed by chapter 71. 

(47) If any person required under this chapter to file an income tax return, fails 
to file a l'eturn 01' files an incomplete 01' incorrect return, unless it is shown that such £ail­
ure or filing' was due to good cause and not due to neglect, there shall be added to such 
person's tax for the income year 25 per centum of the amonnt otherwise payable on any 
taxa ble income subsequent.ly discovered or reported. The amount so added shall be as­
sessed, levied and collected in the same manner as additional normal income taxes, and 
shall be in addition to any other penalties imposed by chapter 71. [1947 c. 318) 382) 557, 
600; 
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Cross Reference. See sections 2 to 5, 
chapter 293, Laws 1939, as to assessment of 
taxes on income del'ived from United States 
01' any agency thereof prior to 1939. 

Note: 71.10, Stats. 1925, provided for the 
reasseSS111ent of inC01118S of corporations re­
ceived after 1915. That section was repealed 
by ell. 539, Laws 1927. It was interpreted 
and applied in the following cases: North­
western L. Co. v. Tax Comlll. 202 ,V 372, 231 
Nil' 865; Rust-Owen L. Co. v. Tax Comm. 
202 IV 385, 231 N"W 870; John S. Owen L. Co. 
v. Tax Comm. 202 'V 391, 231 N,V 872; New 
Dells L. Co. v. Tax Comm. 202 'V 3%, 231 
N,V 873; First Nat. Bank v. Tax Comm. 202 
II' 423, 232 Nil' 843. 

A taxpayer in 1925 having changed from 
the cash method to the accrual method re­
garding incomes, bills receivable earned be­
fore 1920 were properly included in an ad­
ditional assessment in 1927. Kelly v. Tax 
Comm. 203 II' 639, 234 Nil' 701. 

The assessors of incomes are state offi­
cers, possessing all powers granted by law 
to the tax C0111111ission or to assessors in the 
assessment of personal IJl'Operty, and by 71.11 
(2) [Stats. 1931] haye authoritY to make in­
Yestigations and audits of tlie books and 
records of individuals or firms to determine 
the taxability of their income or interests. 
Equity will not enjoin an apprehended 11-
leg'al tax assessment, nor an alleged illegal 
assessment where there is an adequate legal 
remedy. 71.12 to 71.16 provide an aclequate 
remedy for an Illegal assessment of income 
taxes, in the absence of extraordinary facts 
or circumstances. ,Vagner v. Leenhouts, 208 
W 292, 2,12 Nil' 144. 

The assessor of inC0111eS, to make .an ad­
ditional assessment, is required to deter-
11line, upon such infornlation as he is able to 
secure, the amount of the adclitional' assess­
ment; if he errs, the taxpayer is required to 
avail himself of the remedy given by appeal 
to the board of revie,v, and, successively, 
appeals to the tax commission and the 
courts, or be foreplosed fron1 questioning 
the assessment. Milwaukee County v. Dor­
sen, 2G8 ,V 637, 242 N,V 515. 

In determining the taxable income de­
rived from the purchase of stock in the same 
corporation at different times and prices and 
the sale by the holder of any of the shares 
thereof, the average COBt of all such shares 
held by the seller is a proper basis for com­
putation, regardless of whether the certifi­
cates can be identified with particular pur­
chases and selling prices. Hence, a rule or 
regulation prescribing such method of com­
putation, adopted by the tax commission 
pursuant to the power conferred by 71.22 
(1) [71.11 (24) (a)] is a reasOllable adminis­
trative 111eaSUre ~vhich does not tax as in­
C0l11e that '''hich is not incoll18, nor result in 
a fictitious cost but establishes the actual 
cost. Long v. Tax Comm. 208 W 668, 242 
N,Y 562. ' 

Under 74.73, Stats. 1923, providing that 
every action to recover an unlawful tax shall 
he brought ·within one year after payment, 
the lapse of one year without action put it 
beyond the taxpayer's reaeh to recover an 
unlawful tax, and 71.09 to 71.11, Stats. 1927, 
enabling taxing authorities to verify returns 
and search for i11(,01118 tax evasions, did not 
effect a revival. Simmons Co. v. Tax Comm. 
209 IV 232, 244 NW 610. 

Assessment is completed when person and 
income to be taxed have been properly listed 
and amollnt determined so as to be ready for 
certification to treasurer. To constitute an 
"additional aSSeSSl1lent" the aSSeSS111ent ll1ust 
be finally determined within time limit 
entitling' it to entry on assessment J'oIL 
\Yeyenbel'g S. :Mfg. Co. v. Kelley, 210 II' 638 
246 NW 418. . ' 

Notice to the taxpayer that the tax com­
mission has in mind the imposition of an 
additional assessment of income taxes Is a 
sufflc;ient compliance with 71.12 [Stats. 1931]. 
Curtis Companies, Inc. v. Tax Comm. 214 \1' 
85,251 NW 497. 
. 71.25. (1) [71.11 (7) (a)] is not applicable 
If the 111 tel' corpora te con tract or arrange­
ment does not establish an unfair price for 
the products and is not a device adopted for 
the purpose of evading income taxes. Sub-
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section (2) does not constitute a source of 
power to disregard the corporate identities 
of parent and subsidiary corporations or 
intercorporate contracts, except as such dis­
regard may be authorized by (1). Curtis 
Companies, Inc. v. Tax Comm. 214 W 85, 251 
Nil' 497. 

Where an Investment corporation distrib­
uted as a dlYidencl stock which it owned in 
another corporation, and shortly thereafter 
the stockholders sold sllch stock at a profit 
ancI received the proceeds, such dlvtribution 
to its stockholders did not constitute a tax­
evasion sale to theul, and therefore ~uch 
profit did not constitute taxable income of 
the Investment corporation and was not as­
sessable against it. \'ITalter Alexander Co. 
v. Tax Comm. 215 \1'. 293, 254 N,Y 544. 

Tax C0l1l11lission, having refrained froll1 
assessing income because of federal supreme 
court decision, ,vas not precl,uded fraln levy­
ing assessment within time limited by sta t­
ute and subsequent to overruling of such 
decision. Laabs v. Tax Comm. 218 \'IT 41'1, 261 
NW 404. 

The field audit contemplates a complete 
review of the taxpayer's books for the pur­
pose of establishing- accurately and finally 
the facts with respect to its income. The 
field audit was therefore Intenc1er1 to fore­
close any furtlIBr inquiry into the facts rela­
tive to the taxpayer's inCOl1le for the yean~ 
under audit. 'Ihis beng true, every itenl or 
fact bearing either upon the propriety of au 
additional aSSeRSTllent or of a refund is 111ftte­
rial and should be examined in the course of 
a hearing. ,Y11en a hearing' is had upon an 
assessment proposed as the result of a field 
audit, the taxpayer must establish Its right 
to a refund as defensive matter. In this case 
the taxpayer did not make the facts, upon 
which a clainl for refund depends, a gronnd 
for objecting' to the additional a"sessment, 
nor were these facts put forward on the 
hearing as defensive lllatter bearing UP()ll 
the propriety 01' amount of the additional 
assessnlent. The hearing having' proceeded 
,,,ithout a con::dderation of the 11] a tters re­
lating to a refund, the jurisdiction of the tax 
c01l11nission to COllle to a decision upon the 
basis of the audit, objections and hearing is 
not affected by an application for a refund. 
\'IThen the commission made a determination 
and additional assesslnent, the taxpayer's 
right to a refund terminated. So, lil{ewise, 
did the jurisdiction of the commission to 
consider the claims for refund as aDPlied to 
any of the years for which an additional 
aSSeSSl1lent ,vas lllade. Ne,,,port Co. v. Tax 
Comm. 219 II' 293, 261 N\'IT 884. 

\'IThere a taxpayer a ppearei! before the 
board of review, stipulated the facts relating 
to a proposed additional assessment, made 
full and complete disclosure and was given 
a full hearing on all the issues, all within 
the 4-year period limited by 71.11 (5), Stats. 
1929, and all after the enactment of 71.115, 
Stats. 1933, allowing ad(1itional assessments 
to be made, and providing' that they be 
deemed timely made, if notice thereof was 
given to the taxpayer while the years the 
inco111e of ,vhich ,vas inc1 uded in such assess­
Illents ",vere open to adjustment, the tax­
payer coulcl not be heard to say that he did 
not have the notice prescribed; and such 
notice so operated that the additional assess­
ment was made as of the date of the notice 
and therefore within the statutory limita­
tion period. Cudahy v. Tax C0111m. 226 W 
317,276 Nil' 748. 

71.115 (1) (a), enacted in 1937, author­
izing additional assessments with respect to 
incoDle received in any year subsequent to 
1926, is not unconstitutional as depriving re­
cipients of previously unassessed income of 
vested rights allegedly acquired by reason 
of the prior running of a similar liIi1itation 
of 6 years contained In 71.11 (5), since a 
statutory limitation of this kind is not a 
limitation in favor of the taxpayer and 
against the state, but rather a limitation on 
the c0111mission's authority to go back and 
make new assessments. [State ex reI. Globe 
Steel Tubes Co. v. Lyons, IS3 II' 107, fol­
lowed; \'ITeyenberg' Shoe lIUg. Co. v. Kelley, 
210 IV 638, explained.] Schuette v. Tax 
Comm. 234 W 574, 292 N,Y 9. 
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,Vhere a taxpayer paid the emergency re­
lief tax levied on his 1931 income pursuant 
to sec. 4, ch. 29, Spl. S. 1931-32, under pro­
test, but subsequently the taxing authorities 
made a field audit covering all of the tax­
payer's 1929, 1930 and 1931 income, which 
disclosed unreporten 1929 and 1930 income, 
resulting in an additional assessment of 
normal income tax and teachers' surtax for 
1931 because of the use of the 1929, 1930 and 
1931 averaged income for the purpose of 
those taxes as required by 71.10 (1m) (a), 
Stats. 1931., the taxpayer's failure to request 
a hearing on such additional assessment for 
1931 after notice of the result of the field 
audit operated, under 71.12 and 71.17 (3), to 
bar his claim for refund of the emergency 
relief tax paid under protest, notwithstand­
ing that the fie!cl audit in question disclosed 
no unreported income for 1931 and resulted 
in no additional asses~nnent for elnergency 
relief tax for 1931. Bechaud v. Tax Comm. 
235 W 23, 290 NW 632. 

The settlor in establishing the trustee­
ship, "ras not en titled to rely on a regulation 
made by the tax commission to the effect 
that where a power is retained by the settlor 
of a trust to revest in himself title to any 
part of the corpus of the trust "then the 
income of such part of (he trust for Such 
taxable year shall be included in computing 
the net incolne of the gTaniol'," ,,,here the 
regulation was contrary to 71.095 (·1) [71.08 
(9)] nlaldng "llondistl'ibutable, or contin­
gently distributable income not distributed" 
taxa ble to the trustee and hence the COIl1-
111ission's subsequent retroactive revocation 
of its regulation did not invade rights of 
the settlor under the Fourteenth Amend­
ment. First ,Vis. Trust Co v. Dept. ot Tax­
ation, 237 ,V 135, 29,1 NW 868. 

The tax e0l1ll11isf:ion, 'wher8 an intercol'­
pOl'ate agreement falls within the descrip­
tion of 71.25 (1) [71.11 (7) (a)] is under a 
dnty to determine the income which the sub­
sidiary COl'l)OHltion \vauld have had in \"Vis­
consin except for the incoll1e-cliverting con­
tract. The cOllllnission's use of a percentage 
of total consoliuatecl inco1118, arrived at by 
taking' an arithmetical average of the ratio 
of the subsidiary's tangible property, sales 
and 11lanufactul'ing- costs in '''i8co11s1n to 
total consolidated property, sales and man­
ufacturing costs of the parent and all its 
subsidiaries every\vhel'e, did not establish 
,vhat such subsidiary ,vQuld have earned in 
WiSCOl1Rin, except for the incollle-c1ivertillg" 
contract, since the method thus uRed attrib­
uted to the subsidiary that portion of the 
parent's income which constituted the lat­
ter's legitimate profit from the activities of 
the subsidiary in 'Vi8coI18in. Burroughs 
Adding Machine Co. v. Tax COl11m. 237 W 423, 
297 N,Y 574. 

In determining what the taxable income 
of a subsidiary would have been in Wiscon­
sin except for an jncolne-diverting contract 
''lith the parent corporation "\"hose nlanufac­
tured products the subsidiary is selling', a 
consideration of the usual or custonlury 
C0111nlissions and the nor111al and usual ex­
penses of selling' and servicing, the profit 01' 
loss on trade-ins, and other such nluttprs 
represents a proper method of approach. 
Burro'ughs Adding !\[achine Co. v. Tax COlllln. 
237 W 423, 297 N,Y 574. 

A finding of the tax commission that a 
contract bet,Yeen a parent corporation and a 
subsidiary C01'poration is unfair, in the fciellt:.:e 
that thereunder the subsidiary disposes of 
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products in such a manner as to create inl­
proper net inc0111e, (10es not confer jurisdic­
tion on .the c0111111ission to discard ]l1ethoels 
prescribed by statute for determining the 
true taxable income of the subsidiary in 
,Yisconsin, nor to devise other nlethods of 
computation. No:thern States Power Co. v. 
Tax Comm. 237 IV 433, 297 N,V 578. 

The taxpayer claims "that there was no 
* * ., pUblication of the rule of the tax com­
mission" " * until 1932. The taxpayer con­
tends that until that time under our con­
stitutional provision, sec. 21, art. VII, that 
'and no general law shall be enforced until 
published,' the rule of the tax C0111111ission 
did not become operative ulltil published. 
Surely if no g'eneral law enacted by the leg­
islature becomes effective until published, a 
rule of an adllliniRtrative body does not be­
C0111e effective as a general la,v until pub­
lished, and if the fact be that there was no 
publication of the rules of the tax commis­
sion until 1932, its rules up to that time 
were not effective as public la\\rs'. "'hat Inay 
constitute a pUblication is discussed in 
Sholes v. At"te, 2 "V ,j99, 511. There is no 
evidence that the rule of tllP lax commission 
relied on by the department. was published 
in any of the ,vays there indicated or in any 
other way likely to give notice to the gen­
eral public. In such situation should ,ve 
hold the rule of the tax comll1isRion adopted 
prior to 1932 presumptively published and in 
force, or ineffectual for absence of proof of 
its pUblication? * :;: * V\Te consider that 1ve 
shouJc1 presume here that the tax commis­
sion in adopting the rule invoked did what 
,vas necessary to render it effective." ,Yhit­
man v. Dept. of Taxation, 240 "V 564, 577, 
,1 N,y (2d) 180. 

,Vhon a subsidiary corporation oonducts 
its business so as to benefit the 111en1ber8 0)' 
stockholders of the parent conJpany by sell­
ing the t:.:ubsidial'Y·s products at less than a 
fair price, or \"here a corporation whose 
stock is substantially owned by another cor­
poration acquires and disposes of the prod­
ucts of the parent C0l11pany in such a luan­
ner as to create an artific.ial loss or improper 
net income, the department of taxation may 
justly determine the amount of the subsidi­
ary's taxable income, and the department 
111ay inquire into the corporate agTeen1ents 
bet\veen subsidiary and parent. Anlerican 
Stores Dairy Co. v. Dept. of Taxation, 246 W 
396, 17 N,V (2d) 596. 

,Vhere a taxpayer had filed no return, the 
department of taxation was authorized by 
71.11 (2), (3), Stats. 1945, to make an in­
vestigation and to luake an aSSeS1::l111ent of 
inco1118 on the basis thereof. Bal<:cr v. Dept. 
of Taxation, 250 W 439, 27 NW (2d) 467. 

Statute of limitations upon crimes speci­
fied in 71.00 (11) and (12) [71.11 (42), (43)] 
runs fron1 tilne of C0111111ission uf such crimes. 
25 Atty. Gen. 237. 

Sales of automobiles in IVrichigan by a 
corporation's 'Visconsin branch heW subject 
to incolne tax. Reas::;essnlent under this 
section does not deprive a taxpayer of prop­
erty without due process. The computation 
of the subsidiary corporation's state income 
tax l)y deducting from state income such 
proportion of the paren t corporation's fed­
eral income taxes as would be attributable 
to the .state i11con1e \\ras not erroneous. Strict 
mathematical certainty is not to be ex­
pected in assessing corporation inc01ne taxes. 
Bllicl{ lH. Co. v. Milwaukee, 48 F (2d) 801. 

71.12 Contested assessments and claims for refund. (1) Any person feeling ag­
grieved by a notice of additional assessment shall, within 30 days, after receipt thereof, 
make application to the department of taxation in case of corporations, or the- assessor of 
incomes in the case of persons other than corporations, for abatement of the tax. The 
tax commissioner 01' the as'3essol' of illCOlllE'S shall grant or deny such application within 
6 months after it is filed. Upon denial of said application for abatement, the taxpayer, if 
aggrieved thereby may appeal to the board of tax appeals by filing a petition with the 
clerk thereof as provided by law and the rules of practice promulgated by the boant If 
no application for abatement is made or if a. petition is not filed with the board within the 
time provided in this chapter, the a.~sessment shall be final and conclusive. 
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(2) If the taxpayer requests a hearing, the additional tax or overpayment shall not he 
placed on the tax roll until after hearing and determination of the tax by the hoard 
of tax appeals. III the application for such hearing, filed pursuant to section 71.12 (1), 
the taxpayer may offcr to deposit the entire amount of the additional taxes, together 
with interest thereon, with the state treasurer. If such offer to deposit is made, the depart­
ment of taxation 01' assessor of incomes, as the case may be, shall issue a certificate to the 
state treasurer authorizing him to accept payment of such taxes together with interest 
thereon to the first day of the succeeding month and to give his receipt therefor. A copy 
of such certificate shall bc mailed to the taxpayer who shall thereupon pay such taxes 
and interest to said treaSUl'er within 30 days. A copy of the receipt of the state treasurer 
shall be filed with the department of taxation 01' assessor of incomes. '1'he department of 
taxation or the assessor of incomes shall, upon final determination of the appeal, certify 
to the state treasurer the amount of the taxes as finally determined and shall direct him 
to apportion and pay to the proper county and town, city or villag'e treaSUl'ers the amounts 
of such taxes, together with the in.terest thereon, to which the counties and the towns, 
cities or villages are entitled under section 71.14 and shall also direct the state treasurer 
to refund to the appellant any portion of such payment which shall have been found to 
have been illegally assessed, including the interest thereon. Such certificate shall specify 
the counties and the local taxing districts to which the tax is attributable under section 
71.14. The state treasurer shall make the payments directed by such certificate within 
30 days after receipt thereof. Ta.xes paid to the state treasurer under the provisions of 
this paragraph shall be subject to the interest provided by section 71.09 (5) and 71.13 
(2) only to the extent of the interest accrued on said taxes prior to the first day of the 
month succeeding the application for hearing. Paymcnts made by the state treasurer to 
the county and town, city 01' village treasurers shall not include interest which may have 
been earned during' the time that the funds were in the hands of the state treasurer. Any 
portion of the amount paid to the state treasurer which is refunded to the taxpayer shall 
bear interest at the rate of 5 pel' cent pel' annum during the time that the funds were in 
the hands of the sta.te treaSUl'er. 

(3 ) No perSOll against whom an assessment of income tax has been made shall be 
allowed in any action either as plaintiff or defendant or in any other proceeding to ques­
tion such assessment unless the requirements of section 71.12 (1) shall first have been 
complied with, and unless such person shall have made full disclosure under oath at the 
11earing before the board of tax appeals of any and all income received by him. The re­
quirements of this subsection may be waived by the department of taxation. 

(4) If any portion of a claim for refund is disallowed the person filing the same shall 
have the same right of hearing' as is provided in section 71.12 (1). If after hearing' before 
the board of tax appeals any portion of the claim is disallowed, the person filing the saml' 
shall have the right to review as provided in section. 73.015. 

(5) As soon as the appellant shall have filed a petition with the WiscOIlRin board of 
tax appeals, all collection proceedings except proceeding'S under section 71.11 (23) shall 
be stayed until final determination of the appeal and any review thereof, but snch pro­
ceedings shall not operate to stay the delinquent penalty and interest on unpaid amounts 
as provided in section 71.13 (2). 

(6) Any person who shall contest an assessment before the board of tax appeals or 
in court shall state in his petition 01' notice of appeal what portion if any of the tax is 
admitted to be legally assessable and C01'1'ect. Within 5 days after notice by the depart­
ment the a.ppellant shall pay to the department of taxation the whole amount of the 
admitted tax and such tax shaH be divided as provided in section 71.14 at the next 
quarterly settlement provided by section 71.14 (1). .Any such payment shaH be consid­
ered an admission of the leg'ality of the tax thus paid, and such tax so paid cannot be 
recovered in the pending' appeal or in any other action or proceeding'. 

(7) After final decision and retul'll of the record to the department of taxation, the 
department of taxation shall proceed to eollect the taxes in the same manner as other 
delinquent income taxes are collected. [1947 c, 318,557] 

Re'\'isol"" Note, 1933. Chapter 367, Laws upon the stoele transferred. Overton v. Tax 
1933, chang'es the method of distribution of Comm. 204 ,V 614, 236 NW 526. 
the fund by directing the state treasurer to Under the provisions of the income tax 
apportion and pay to the several municipal statutes, and particularly those of 71.09, 
treasurers. '1'0 harmonize chpaters 348 and 71.10,71.13,71.14,71.16 and 71.17 [Stats. 1929] 
367 on this point, paragraph (a) [of 71.10 the taxpayer making an erroneous initial 
(6)] should be amended as indicated in the a.ssessment of income against himself, and 
foregoing section. (Bill No. 438-S. s. 4) failing to present objections and make dis-

Note: The transfer by ,Visconsin execu- closure as reQuired by 71.14, has no right to 
tors of the full legal title to stock to a fol'- a court review to correct errors. But the 
c1ign corporation in trust for the benefit of failure of a taxpayer to object to an initial 
the testator's widow, divested the executors assessmellt of income does not bar his right 
()r legal title so that they were not subject to question a subsequent additional assess­
to the state income tax for dividends declared ment to which he has duly objected and 
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made disclosure in the statutory manner. 
vVhitbeck v. Tax Comm. 207 ,V 58, 240 NW 
80·1. 

Failure of a taxpayer to make timely ob­
jection before the county board of review 
to an additional inco1118 tax asseSSlnent 
barred his right to any judicial relief. Leh­
man v. Tax Comm. 207 ,V 517, 242 NW 151. 

Under the statutory plan of assessment 
and taxation a taxpayer who does not ap­
pear before the board of review and object 
to the tax sought to be imposed cannot 
thereafter question the tax imposed. Mil­
waukee County v. Dorsen, 208 W 637, 242 
NvV 515. 

Statute requiring appeal to be heard only 
on record made before tax commission did 
not unconstitutionally deprive taxpayer of 
trial or deny due process or equal protection. 

INCOME TAX 71.13 

Baker v. Tax Comm. 210 W 557, 2·16 NW 695. 
COlllmission has no po-nrer to pass upon 

an assessment except as that assessment 
can18 before it in regular l11anner provided 
by law. Elwell v. Tax Comll1. 218 W 607, 261 
NW 674. 

Under 71.10, 71.12 to 71.17, Stats. 1929, a 
taxpayer was liable for penalties and inter­
est on income taxes although, prior to their 
becoming delinquent, he had tendered the 
amount of an assessment which he deeined 
correct and which the tax commission ulti­
mately determined to be correct. In an ac­
tion to recover delinquent income taxes the 
taxpayer, having failed to appeal from the 
deterlnination of the cOl1llnission, ,vas bound 
by such determination. State v. Bakel', 232 
W 383, 286 NW 535, 287 NW 690. 

71.13 Collection of delinquent taxes. (1) Income taxes shall become delinquent 
if not paid whcn duc as provided in section 71.10 (9) and when delinquent shall be subject 
to a. penalty of 2 pel' cent on the amount of the tax and interest at the rate of one pel' 
cent pel' month until paid, and the department of taxation shall immediately proceed to 
collect the same. For the purpose of such collection the department of taxation 01' its 
duly authorized agent shall IlRve the same powers as confel'l'ed by law upon the county 
treasurer, county clerk, sheriff and district attorney. 

(2) Any part of an income tax assessment which is contested lJefore the board. of tax 
appeals or the courts, which after hearing shall be ordered to be paid, shall be considered 
as a delinqucmt tax from the elate on which it would have become delinquent under section 
n.lO (9) if such contest had not been made, and any snch tax so ordered to be paid shall 
be subject to a penalty of 2 pel' cent on the amount of the tax and interest at the rate of 
one pel' cent. pel' month from the date of S11Ch delinqnency until paid. Any tax so contested 
shall be subject to the provisions of section 71.11 (23), but shall not be subject to the 
provisions of section 71.13 (3) during the pendency of such appeal. 

(3) (a) If any income tax be not paid within 30 days after the same becomes delin­
quent, the department of taxation shall issue a warrant to the f..heriff of any county of the 
state commanding' him to levy upon and sell sufficient of the taxpayer's real and pcrsonal 
property found within his county to pay such tax with the penalties, interest and costs, 
and to proceed upon the same in all respects and in the same manner as upon an execu­
tion against property issued out of a court of record, and to retUl11 such walTant to the 
department and pay to it the money collected, or such part thereof as may be necessary 
to pay such tax, penalties, interest and costs, within 60 days after the receipt of such 
warrant, and deliver the balance, if any, after deduction of lawful charges to the taxpayer. 

(h) The sheriff shall within 5 days after the receipt of the warrant, file with the clerk 
of the circuit court of his county a copy thereof, unless thc taxpayer shall make satisfac­
tOTy alTangements for the payment thereof with the department of taxation, in which 
case, the sheriff shall, at the direction of the department, return such warrant to it. The 
clerk shall docket the wal'l'ant as required by section 270,745, and thereupon the amount 
of snch wal'l'ant, together with interest as provided by section 71.13 (1) shall become a 
lien upon the real property of the taxpayer against whom it is issued in the same manner 
as a. judgment duly docketed in the office of such clerk. The clerk of circuit court shall 
accept, file and docket such warJ'ant without prepayment of any fee, but the clerk shall 
submit a statement of such propel' fees semiannually to the department of taxation cov-
8l'ing the period from January 1, to and including June 30 aurl July 1 to 3n(1 including 
December 31, and such fees shall then be paid by the state in the manner provided by 
section 71.13 (3) (g),' but the fees provided by section 59.42 (42) shall lJe added to the 
amount of such warrant and collected from the taxpayer when satisfaction or release is 
presented for entry; provided, that in counties wherein the clerk is compensated other­
wise than by salary such fees may be paid by the state in the manner provided by section 
71.13 (3) (g) and added to the amount of the warrant and collected as herein provided. 
The sheriff shall he entitled to the same fees for executing upon said wal'l'ant as upon an 
execution against property issued out of a. court of record, to be collected in the same 
manner. Upon the sale of any real estate the sheriff shall execute a deed of the same, 
and the taxpayer shaH have the right to redeem the said real estate as from a sale under 
an execution against property upon a judgment of a court of record. 

(c) A like warrant may be issued to any agent of the department authorized to col­
lect income taxes, and in the execution thereof and collection of said taxes such agent 
shall have the powers of a sheriff, but "hall not be entitled to collect from the taxpayer 
any fee or charge for the execution of such wal'l'ant in excess of actual expenses paid in 
the performance of his duty. When a. warrant is issued to such agent he may proceed 
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upon the sl1me in any county of the state designated in the warrant, in the same manner 
as herein In ovided wi th respect to sheriffs of such cOlluties. 

(d) If a. wal'1'ant be l'etnmed not satisfierl in fn11, the department of taxation shall 
have the same l'elllec1ies to enforce the claim for taxes, penalties, interest, and cost-so as 
i1pon a judgment against the taxpayer lor the amount of same. 
. (0) The department, if it finds that the interests of the state will not thereby be 
jeopardized, and upon Huch conditions as it may exact, may issue a release, of any 
warrant with respect tn any real property npon which said 1varrant is a lien 01' cloud upon 
title, and sncil release shall he ('nlfered of record by the clerk npon presentation to him 
ailc1 payment of the fee for filing saill release and the same shall be held conclusive that 
the lien or cloud upon the title of the propl'rty covered by the release is extinguished_ 
Any person desiring thnt snch release be issued shall present to the department a written: 
application in affidavit form rorJUGstillg' that the release be issued. Such application shaH 
give the reasons for the request aml shall clearly describe the property with· reslject to 
which the I'eloase is dosirer1. In S11pport of the request, the applicant shall furnish the 
dEpartment with proof sufficiellt to establish satisfactorily the fair market value of the 
property, the amonnts, character and dates, both of execution and of record, of all in­
cnmhrnnces of record prior to the warrant lien, as well ns the amount ,mel character of 
any unrecordec1 incumbrances believec1 to he prior to tile warrant lien, inclnding' infor-­
lnation as to how and when all such incumbrances arose. Appropriate references shaH 
he made to the pages and volumes of the recording books in which any s1wh incumhrances 
have been recorded. '1'he depa1'tment may require a certified copy of any record referred 
to in such application to Le furnished by the applicant, at his expense, from the officer 
in whose office such record is kept, 

(f) ,Yhen the taxes set forth in a warrant together with penalties and interest to date 
of payment :md all costs dne the depaTilnent of taxation have been paid to it, the depart· 
ment shall issue a satisfaction of the warrant and deliver 01' mail it to the taxpayer and 
the warrant shall be satisfied of record by the clerk upon presentation to him of snch 
satisfaction and payment by the taxpayer of the fees due snch clerk. When such warrant 
has not been paid 01' discharged, but the taxes for which such warrant was issued have 
been canceled 01' crerlite(l, the department shall issue a satisfaction of the warrant and 
file it with the clerk and said warrant shall be immediately satisfied of record by such 
clerk. 'When such warrl1nt has not been paid or discharged but the enforcement of same 
would, in the opinion of the department, result in depriving the taxpayer of a· substantial 
right, the department may issue a release of said wauant and file same with the clerk 
who shall immodiately make an entry of same of record, and it shall be helc1 conclusive 
of the extinguishment of the wanant anrl all liens and Tights created thereby, but shall 
not constitute a release or sntisfaction of the taxes for which such warrant was issued. 

(g) All fees and compensation of officials 01' other persons performing any act 01' 

functions requireel in CalTyillg' out the provisions of this section, except such as are by the 
provisions of this section to be paid to such officials or persons by the taxpayer, shall, 
upon presentation to the department of taxation of an itemized and verified statement 
of the amount due, he paid by the state treasurer npon audit by the director of budget 
and accounts on the ceTtifieate of the commissioner of taxation and charged to the propel' 
appropriation for the department of taxation. No public official shall be entitled to 
domand prepayment of any fee for the performance of any official act required in carry-
ing out the provisions of this section. . 

(h) The state may he made a party defendant in any action to foreclose. a mortgage, 
land contract, or other lien upon any real property affected hy such wal'l'ant lien, and the 
summons may be served hy delivering a. copy to the attorney-general 01' leaving it at his 
office in the capitol with his assistant or clerk. But no judgment for the recovery of money 
01' personal property or costs shall be rendered against the state in any such action. 

(i) The provisions of this section shall be in addition to all other methods for the 
collection of income taxes, and the department of taxation may exercise the powers vested 
in it by virtue of section 73.03 (20), section 73.04, ailCl section 70.64 (9) or any of the 
powers vested in it by virtue of any other section of the· statutes for the purpose of en­
forcing collection of income taxes. 

(4) (n) Any taxpayer who is unable to pay the full amount of his c1elinqnent income 
taxes may apply to the department of taxation in the case· of corporations and to the 
assessor of incomes in the case of other persons to pay such taxes with interest and 
penalties in instalments, Such application shall contain a swom statement of the reasons 
such taxes cannot be paid in full and shall set forth the plan of instalment payments pro­
posed by the taxpayer. Up0n approval of such plan by the assessor of incomes or the 
departmont and the payment of instalments in arocordance therewith collection proceed­
ings with respect to such taxes shall be withheld; but on failure of the taxpayer to make 
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any instalment payment, the department shall proceed to collect the unpaid portion of 
such taxes in the manner provided by law. Each instalment when made shall be applied 
first in discharging penalty and interest and other lawful charges accrued to the date of 
payment and the balance applied on the principal of the tax, and additional interest shall 
be computed only on the principal amount of the tax remaining due. 

(b) Any taxpayer may petition the department of taxation in the case of corpora­
tions or the assessor of incomes in the case of other persons to compromise his delinquent 
income taxes including the penalties and interest thereon. Such petition shall set forth 
a sworn statement of the taxpayer and shall be in such form as the department shall 
prescribe and the department or assessor may examine the petitioner under oath con­
cerning the matter. The assessor, in case the petition is to him, shall indorsc on S:l ill 
petition his recommendations concerning such compromise and shall transmit the same 
to the department of taxation. If the department finds that the taxpayer is unable tll 
pay the taxes, penalties and interest in full it shall determine the amount of taxes he is 
able to pay and shall enter an order reducing such taxes, penalties and interest in accord­
ancetherewith. Such order shall provide that such compromise shall be effective only if 
paid within 10 days. The department or its collection agents upon receipt of such order, 
a copy of which in case of persons other than C0l1)Orations shall be forwarded to the 
assessor, shall accept payment in accordance therewith. The department or the assessor 
shall thereupon enter the unpaid portion of the principal amount of such taxes on the 
next credit roll and make appropriate record of the unpaid amount of penalties and 
interest accrued to the date of such order. If within 3 years of the date of such com­
promise order the department 01' assessor shall ascertain tilat the taxpayer has an income 
or property sufficient to enable him to pay the remainr1er of the tax including penalty anr1 
interest the department shall reopen said matter and order the payment in full of such 
taxes, penalties and interest. Before the entry of such order a notice shall be sent to the 
taxpayer by registered mail advising of the intention of the deparhncnt of taxation to 
reopen such matter and fixing a time and place for the appearanrc of snch taxpayer if 
he desires to be heard in regard thereto. Upon entry of such 01'(1('1' the department of 
taxation shall, in the case of persons other than corporations, fOl'ward a copy to the 
assessor an~1 the department or assessor shal! make an entry of the principal amount 
of such taxes ordered to be paid on the delinquent roll and such taxes shall be immediately 
due and payable upon entry upon such roll and shall thereafter he ~;ubject to the interest 
provided by subsection (1), and the department shall immec1ia tely proceed to collect the 
same together with the unpaid portion of penalty and interest accl'l1er1 to the date of the 
compromise order. 

(d) The following clause contained in section 71.13 (5) is repealed in so far as it is 
in conflict with any of the provisions of this seetion: "except the provisions for the com­
promise 01' cancellation of illegal taxes and the refund of mone,Vs pa'id thereon." 

(e) If any delillfjuent income tax has heen referred by the department to the attorney­
general in order to effect collection of f·ame and it shall appeal' to said attorney-genoml, 
after having fully investigated the matter, that it would be to best interest of the state 
to compromise said tax, the attorneY-g'C'neral may make a written recommendation to the 
dQpartment stating the terms upon which he helieves the tax should be compromised and 
bis reasons therefor. After receipt of such recommendation the department shall notify 
the attorney-general of its approval or disapproval of such recommendation, and if 
approved the attorney-general may thereupon enter into a stipulation with the taxpayer 
providing' for the compromise of such tax on the terms set fodh in said rccommenda­
tion and upon cOlnpliance therewith by the taxpayer tlie tax shall be fully discharged. 
'l'he attorney-general shall furnish the department with a copy of such stipulation, and 
the departmcnt or its agents charged with the collection of income taxes may accept pay­
ment of such tax in accordance with the terms of such stipulation anrl upon payment 
being made shall enter the unpaid portion of said tax on the next cl'ec1it roll. The pro­
visions of this subsection shall be in addition to all other powers of the attorney-g'eneral 
and the department of taxatiou with respect to compromise or settlement of income 
taxes. 

(f) As used in this section, "principal amount" or Clprincipal" of the tax means the 
tax and interest added thereto in accordance with section 71.09 (5) and section 71.10 (5). 

(5) All laws not in conflict with the provisions of this act, relating to the assessment, 
collection and payment of taxes on personal property, the correction of enol'S in assess­
ment and tax rolls, and for the collection of delinquent personal property taxes except 
the provisions for the compromise or cancellation of illegal taxes and' the refunds of 
moneys paid thereon, shall be applicable to the income tax herein provided. [1943 c. 20 J 
1947 c. 9, 318, 338, 557J 

Cross Reference: See 270.745 on delhl- Note: Ch. 467, Laws 1933, does not au-
quent income tax docket. thorize tax commission to cancel delinquent 
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inCOllle taxes even ""There petitioner lllakes 
affidavit of no assets. 22 Atty. Gen. 1007. 

CIerI, of circuit court should charge fees 
for filing and docketing income tax war­
rants, in accordance with 59.42 (1) and (2). 
25 Atty. Gen. 110. 

Income tax warrants need be entered by 
clerk of circuit court· only in ·delinquent in­
come tax docket. 59.42 (4) and (37) do not 
apply to income tax warrants. 25 Atty. Gen. 
246. 

Delinquent income tax warrant should be 
issued in name of state of Wisconsin. Filing 
of transcript of delinquent income tax war­
rants with proper officer operates as quasi­
garnishment of wages of public employe. 
Return on delinquent income tax warrant 
should be made to both clerk of court and 
tax commission. Principal of delinquent in­
come tax continues to bear interest after 
docketing at rate provided by 71.10, (3) (f) 
[71.13 (1)]. In foreclosing mortgage against 
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debtor in delinquent income tax warrant 
sta te should be made party. 25' Atty. Gen. 
526. 

Clerk of circuit court of Milwaukee coun­
ty is entitled to charge same fees in respect 
to income tax warrants as any other clerk 
of circuit court as provided by 59.42 (42), 
Stats. 1937. 26 Atty. Gen. 615. . 

Clerk of court paid salary must collect 
fees for filing dellnquent income tax warrant 
from taxpayer at time such warrant is satis­
fied or released. 71.36 (7) [71.13 (3) (g)] 
applies only where clerk is not paid on sal­
ary basis. In so far as 59.43 and 71.36 (2) 
[71.13 (3) (b)] confiict, latter controls. 28 
Atty. Gen. 168. 

State proceeding under 71.36 [71.13 (3)] 
cannot reach firemen's pension by order of 
court in supplementary proceedings but can 
reach pension only by proceeding under 
304.21. 28 Atty. Gen. 220. 

71.14 Distribution of revenue. (1) Upon the first day of March, June, September 
and December of each year the sta te treasurer shall apportion and pay income taxes col­
lected and transmit.ted to him to the county and local treasurers in the manner provided 
by this section. 

(2) Annually, beginning' July 1, 1939, out of the moneys collected for normal income 
taxes, there shall be set aside the amount of the appropriation made by section 20.09 (4). 
'l'he amount of said appropriaLon shall be bome by the state, tlle counties, and the 
towns, cities and villages in the proportion that normal income taxes were distributed to 
the state and to each such instrumentality during the next preceding fisc a 1 year. The pro 
rata share of said appropriation to be borne by the state ilnd by each such instrumentality 
shall be set aside out of the first moneys collected for normal income taxes and distributable 
to the state and to each such instrumentality. The remainder of all normal income taxes 
collected, after setting aside that portion of the appropriation made by section 20.27 which 
is chargeable to the normal income tax, shall be divided as follows, to wit: Forty pel' cent 
to the state, 10 per cent to the county, and the balance to the town, city or village from 
which the income was derived as provided in section 71.14 (6), except. that when such bal­
ance in any calendar yeal' exceeds 2 pel' cent of the equalized value of all taxable property 
in such town, city 01' village for the preceding year u11(l('r section 70.61, such excess shall be 
paid to the county to be distributed and paid to all of the several towns, cities and villages 
of the county, according to the school population therein. If, subsequent to January 1, 
1937, there shall be paid over to any town, city or village in any calendar year any amount 
in excess of 2 pel' cent of the equalized value of all taxable property therein for the pre­
ceding year, such excess payment shall be recoverable by the county. TIle 2 pel' cent limita­
tion above mentioned shall revert to one per cent of the equalized value of all taxable prop­
erty in such town, city or villag'e for the preceding year unrler section 70.61 after the date 
upon which the second annual income tax payment iR due said nmnicipalities after the 
termination of the present war as proclaimed by the President or the Congress. 

(3) Out of the first moneys received and retained from cash collect.ed from such in­
come taxes in any city of the first class, however organized, there shall be transferred and 
paid to the firemen's pension fund provided for by chapter 165 of the laws of 1903 and 
laws amendatory thereof, a sum each year sufficient to make the said firemen's pension 
fund on the first. day of March in each year not less than $175,000, to be used for the 
purpose of paying pensions to disabled and supera=uated members of the fire depart­
ment and their beneficiaries mentioned in said laws. 

(4) The department of taxation shall account for and pay all delinquent taxes col­
lected by it, to the stat.e treasurer, who shall apportion and pay the same to the several 
county, town, city and village treasurers entitled thereto at the time of the next division 
of revenues as provided for in section 71.14 (J). 

(5) This section and t.he provisions of this chapter relating to the apportionment of 
taxable income to the several counties, towns, cities and villages and those relating to the 
collection of the income tax by the depaliment of taxation, sllall not apply to telegraph 
companies or transportation companies as defined in section 76.02 (4) and in section 
76.39, respectively. All such telegraph companies and transpOl'tation companies shall 
pay their taxes under this chapter to the department of taxation, hut such taxes shall not 
be apportioned or distributed to the taxing districts within which the properties lie, but 
shall be retained entirely by the state. 

(6) The entire taxable income of every person deriving income from within and 
wit.hout the state or from within different political subdivision of the state, when such 
person resides within the state, shall be combined and aggregated for the purpose of c1e-
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termining the proper rate of taxation. The department of taxation or the assessor of 
incomes, as the case may be, shall compute the tax on the combined taxable income of such 
person. The income so computed, in the manner provided in section 71.11 (13) and (15), 
shall be apportioned, in the manner provided in section 71.07, to the several tOl'ms, cities 
and villages in proportion to the respective amounts of income derived from each, count­
ing tllat part of the income derived from without the state when taxable as having been 
derived from the town, city or village in which said person resides. The tax on the com­
bined taxable income shall be a.pportioned to the various towns, cities and villages in 
proportion to the respective amounts of taxable income so attributed t.o each. 

(7) Whenever any county, city, town or village shall have received in final settlement 
a. portion of an income tax that under the income t.ax law ought not to have been re­
ceived by such county,' city, town or village, but by the provisions of the income tax law 
should have been received by another county, town, city or village, such portion of the 
tax shall be paid by the count.y, town, city or village erroneously receiving the same to the 
county, town, city or village entitled thereto; provided, however, that no such payment 
shall be made except on the written approval of the assessor of incomes who made the 
assessment, or of the depart.ment of taxation in the case of assessments made by it, speci­
fying the reasons for such payment, and provided further that a claim for such tax shall 
have been made within 3 years after the receipt of the tax. The return of any such over­
payment, to any county, city, town or village to another county, city, town or village en­
titled thereto, in the event that such overpayment has not been settled or paid volun­
tarily by any such county, city, t.own or village, shall be effected by the department of 
taxation by withholding the amount of oVe11)ayment from the June 1 apportionment of 
income taxes next following the allowance of the. adjustment, to the count.y, city, town 
or village which has received the overpayment. In the event that after the initial with­
holding there is still a balance due, t.hen the department of taxation shall withhold all or 
a part of the apportionment due on each succeeding June 1 until the balance of the over­
payment has been adjusted. The amounts thus withheld shall be credited in the appor­
tionment to the count.y, city, town or village which did not receive its full amount of 
income taxes in the said previous distributions. 

(8) The whole amount collected as SUl'tax imposed by section 71.01 (2) shall, through 
the same channel as other income taxes are paia, be paid into the state treasury, and this 
section shall not apply to said surtax. The amount of said SUl'tax herein imposed is 
hereby levied and shall be collected as herein set forth and shall be paid into the general 
fund of the state treasury and set apart for the retirement deposit fund and conting'ent 
fund as provided in this act. The state treasurer shall, in the same manner as other in­
come taxes are remitted and paid, annually remit and pay to the city treasurer of each 
city of the first class in which a teachers' annuit.y andl'etirement fund is maintained under 
the provisions of section 38.24, 40 pel' cent of the amount of said tax levied and collected 
from the taxpayers in ~uch city, and it shall he the duty of the city treasurer of such city 
to pay the whole amount, so remitted and paid, into the general fund of such teachers' 
annuity and retirement fund of such city to constitute a part of said fund. 

(9) Whenever in any year the receipts from the surtax imposed by section 71.01 (2) 
shall not be sufficient to provide the necessary moneys to carry out the provisions of this 
act, the deficit shall b!) paid out of the genel'al fund of the state treasurer, and if in any 
year such surtax provides more money than is needed, such excess shall be paid into 
the general fund of the st.'lte treasury. [1947 c. 318, 557J 

Note, See note to 74.66, citing Petition of though 71.18 (2) referred to 71.02 (3) "(c)" 
the State, 210 W 9, 245 N,V 844. as the one to follow in making the appor-

The failure of the tax commission to tionment, Which (c) described no method of 
grant the town a hearing before ordering a apportionment and dealt specifically with 
refund of income taxes erroneonsly paid to business not requiring apportionment; it· 
the town was not unconstitutional proce- being plain that the intended reference was 
dure, and the faUure of 71.~8 (4) [71.14 (7)] to (d). [1936] State ex reI. Greenfield v. Con­
authorizing the refund of Income taxes er- way, 221 W 369, 266 NW 907. 
roneously received l)y municipalities, to pro- Provision of 71.19 (1), Stats. 1935, limit­
vide for a hearing on an order of the com- ing amount of income taxes apportioned to 
mission approving such a refund would not municipality to percentage of assessed val­
invalidate it as a denial of due process and uation, applies to year in which taxes are 
equal protection, since such taxes are not collected. 27 Atty. Gen. 64. 
paid to or held by the municipality in a pro- 71.19 governs distribution of income 
prietary capacity. State ex reI. Greenfield v. taxes among state, county and local munici­
Conway, 221 W 369, 266 NW 907. pa1ity and 71.10 (4) (d), Stats. 1931, provid-

The tax commission, in apportioning be- ing for collection by county and retentio11 
tween a village an(l a tOW11 for purposes of of penalties and interest by county, which 
division of income taxes the income of a tax- statute was repealed in 1933, has no applica­
paver whose plant was located in both the tion to collection commenced prior to such 
viliage and the town, properly apportioned repeal and compromise subsequent thereto, 
the income by applying the method of ap- where no penalties and interest were in fact 
portionment contained in 71.02 (3) (d), a1- collected. 27 Atty. Gen. 316. 

71.15 Miscellaneous provisions. (1) Whenever any bank is operating under a 
stabilization and readjustment agreement pursuant to section 220.07 (16) (Stats. 1933) 
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the trust created pursuant to such stabilization and readjustment agreement shall not be 
considered as a separate taxable entity. The assets assigned to trustees pursuant to such 
agreement shall for income tax purposes be considEred as owned by the bank and such 
trust shall be considered as being operated by and as an integral part of such bank. 
This section shall apply to all returns of income of such banks filed after such assign­
ment to trustees, and any adjustment of such returns heretofore made shall be revised 
to confol'll~ t.o this section. 

(4) If any transfer of a reserve or other account or portion thereof is in effect a 
transfer to surplus, so much of such transfer as had been accumulated through dednc­
itons from the gross or taxable income of the years open to audit under sections 71.11 (Hi) 
anel '11.11 (20) shall be included in the gToSS or t.axable income of such years, and so 
much of such hansfer as has been accumulated through deductions from the gross or 
taxable income of the years following January 1, 1911, and not open to audit under sec­
tions 71.11 (16) and 71.11 (20) shall be included in the gTOSS or taxalJle income of the 
year in which such transfer was effected. [1947 c. 318, 557J 

71.16 Privilege dividend tax. (1) For the privilege of declaring ancl receiving 
dividends, out of income derived from property loca ted and business t.ransacted in this 
state, there is hereby imposed a tax equal to 3 pel' cent of the amount of such dividends 
declared and paid by all corporations (foreign and local), except those specified in sec­
tion 71.01 (3) (a) and (c), after Sept8mber 26, ] 935 and prior to July 1, 1949. Such 
tax shall be deducted and withheld from such dividends payable to' residents and non­
residents by the payor corpora tion. 

(2) Every corporation reporting its income under chapter 71 upon a calendar year 
basis shall on or before January 31, 1946, make return of its dividend payments on the 
forms prescribed by the department of taxation and make remittance to the department 
of taxation of privilege dividend taxes deducted and withheld from dividends paid during 
the period July 1, 1945, to December 31, 1945. Every corporation reporting its income 
under chapter 71 upon a fiscal year basis shall, on or before the seventy-fift.h day follow­
ing the close of such year, make return of its dividend payments on the forms prescribed 
by the department of taxation and make remittance to the department of taxat.ion of 
privilege dividend taxes deducted and withheld from dividends paid between July 1, 
1945, and the close of its fiscal year. Thereafter all C011)Oratiolls required to deduct and 
withhold any tax under this section shall mal,e return and remittance of such taxes to 
the department of taxation on or before the seventy-fifth day following the close of their 
fiscal or calendar years. 

(3) Every such corporation hereby made liable for such tax shall deduct the amount 
of such tax from the dividends so declared. 

(4) In the case of corporations doing' business within and W:tllOut the st.ate of Wis­
consin, such tax shall apply only to dividenr1s declared and paid out of income derived 
from business transacted and property located within the state of Wisconsin. The amount 
of income attributable to this state shall be computed in accordance with the provisions 
of chapter 71. In the absence of proof to the contrary, such dividends shall be presumed 
to have been paid out of eal'lling's of such corporation attributable to wiscoilsin under 
the provisions of chapter 71, for the year immediately preceding' the payment of such 
dividend. If a corporat.ion had a loss for the year 131':01' to the payment of the dividend, 
the (1epal'tment of taxation shaH upon application, determine the portion of such divi­
elend paid out of corporate surplus and undivided profits derived from business trans­
acted and property located within the state. 

(5) The provisions of th:s section shall not apply to dividends declared and paid by 
a corporation out of its income which it has rcported for taxation uncleI' the provisions 
of chapter 71, to the extent that the business of such corporation consists in the receipts 
of divielends from which a privilege dividend tax has been deducted and withheld in the 
distribution thereof to its stockholders. Dividends paid by a subsidiary corporation to a 
parent corporation, both of which corporations are organized under the laws of Wis­
cons'n, shall not be subject to the tax herein imposed, provided the subsidiary and its 
parent. report their income for taxation under the provisions of chaptel' 71 on a con­
solidated income return basis, or both C0l1)orations report separately. 

(6) For the purpose of this section dividends shall be defined as in section 71.03 (1) 
(d) except that the tax herein imposed shall not apply to stock dividend Dr liquidating 
dividends. 

(7) The tax hereby levied, if not. paid within the time herein provided, shall become 
delinquent and when delinquent shall be subject to a penalty of 2 pel' cent on the amount 
of the tax and interest at the rate of one-half pel' cent pel' month until paid. 
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(8) The tax hereby imposed shall, when collected by the department of taxation, be 
paid by it into the state tl'€asmy and shall be used to provide rehabilitation fo1' returning 
veterans of ,Vorld vVar II, conshuction and improvements at state institut.ions anel 
other state property, and post-war public works projects to relieve post-war unemploy­
ment. 

([)) Except as they are inconsist.ent with this section, the provisions of section 7J .09 
(5) (b), sections 71.10 through 71.13, sections 73.01 and 73.015 of the statutes sllUll 
apply to the tax imposed by this section, but the discount provisions of section 71.10 
(9) (c) shall not apply, [1947 c. 107, 318, 329} 600] 

Note, The tax imposed by sec. 3, ch. 505, 
Laws 1935, as amended by ch. 552, Laws 1935, 
on the transa.ction by which corporate divi­
dends are declared and received out of in­
come derived from property located or busi­
ness transacted within the state, and requir­
ing the corporation to deduct and withhold 
the tax from the dividend to each stock­
holder, is an excise or privilege tax on the 
transaction involved of transferring- the div­
idends from the corporation to its stock­
holc1ers, and is valid. State ex reI. Froedtert 
G. & M. Co. v. 'l'ax Comm. 221 W 225, 265 NW 
672, 267 N'W 52. 

Ch. 15, Laws 1935, levying an emergency 
relief tax on dtvlc1end income of persons 
received in 1933 from domestic corporations 
is not violative of sec. 1, Amendment XIV, 
U. S. Constitution. Welch v. Henry, 226 W 
595, 277 NW 183. 

The Froedtert case, 221 'V 225, is now the 
la,Y. That case ,vas overruled as to foreign 
corporations in J. C. Penney Co. v. Tax 
Coml11. 233 W 286, 289 N'" 677, but the de­
cision in the last cited case was overruled 
by (he U. S. supreme court Dec. 16, 1940 in 
State of Wisconsin v. J. C. Penney Co. 61 
Sup. Ct. Hep. 246; 311 U. S. 435. 

On remand of the Penney case fr0111 the 
supreme court of the United States, 311 U. S. 
435: The tax imposed by sec. 3, ch. 505, Laws 
1935, as amended "for the privilege of de­
claring and receiving" corporate dividends 
out of income derived from property located 
and business transacted within the state is 
an excise or privilege tax rather than an in­
come tax, and so considered the tax is valid 
as applied to the declaration of dividends 
by a foreign corporation, and the state has 
jurisdiction to levy the tax, to the extent 
that the dividend represents income earned 
within the state. eVen though the dividend 
was declared under the law of another state 
and the transaction of dec][Lring the divi­
dend took place within another state where 
the disbursement was made and the recipi­
ent of the dividend was not a ,Yisconsin 
resident. In determining to what extent 
dividends declared by a corporation doing 
business within and without the state repre­
sent income earned within the state, the pro­
vision that such diVidends shall be presumed 
to have been paid out of earnings of such 
corporation attrilJutable to Wisconsin for 
the year immediately preceding the payment 
of such dividend "in the absence of proof to 
the contrary," is valid and the taxpayer is 
r81[uired to go forward with the evidence, 
but the presumption ceases when evidence is 
introduced which rebuts it. J. C. Penney 
Co. v. Tax Comm. 238 W 69, 298 NW 186. 

Where a manufacturing corporation sold 
its products at less than normal marlret 
prices to a stockholder-parent corporation, 
the benefit thereby conferred on such stock­
holder-custo1l1er ,vas not a "dividend" so as 
to be subject to the privilege dividend tax 
imposed by ch. 505. Laws 1935, as amended. 
Northwest Engineering Corn. v. Dept. of 
Taxation, 241 W 324, 6 NW (2d) 198. 

Under the provision in sub. (6) of sec. 
3, cll. 505, Laws 1935, as amended by ch. 
552, Laws 1935, where a 'Visconsin holding 
corporation received dividends attributable 

only partly to Wisconsin income and, con­
sequently, under sub. (4), a privilege divi­
dend tax had been deducted and withheld 
only on that part, the entire amount of the 
dividends subsequently declared ancl pRid lJY 
the hoWing corporation out of such cliviclend 
income is not exempt but only such part 
thereof as was previously subjected to the 
tax is exempt. Comet Co. v. Dept of Taxa­
tion, 243 '" 117, 9 N,Y (2d) 620. 

A stockholder is not entitled to recover 
froln a corporation an al1l0unt ,yithheld hy 
the corporation from dividends Oll jlreferrecl 
stock and paid to the state on account of 
dividend privilege taxes, since the specific 
reqUirements of the act imposing the priv­
ilege dividend tax, held to be valid, are that 
the tax be withheld by the corporation and 
deducted from the dividend payable to a 
stockholc1er. Blied v. ~Tisconsin Foundry & 
Machine Co. 243 W 221, 10 NW (2d) 142. 

~There dividends are paid by such a cor­
poration and there were no earnings during 
the previous year, an analysis of the sur .. 
plus account is necessary in order to deter­
mine what tax is due the state of ~Tisconsin. 
Dept. of Taxation v. Nash-Kelvinator Corp. 
250 W 533, 27 N~T (2d) 889. 

In determining the privilege dividend tax 
on dividends paid by a corporation doing 
business within and without the state, the 
presumption created by 71.61 (4), Stats. 1945, 
that such dividends were paic1 out of earn­
ings by such corporation attributable to 
'Visconsin for the preceding year, is con­
clusive to the extent that, if the previous 
year's earnings were sufficient to pay the 
dividends pa.id during any year, the book­
keeping practice of carrying the same into 
surplus before the dividends are paid does 
not overcome the presumption that they 
,,,ere paid fronl the previous year's earnings, 
whether presented by the taxpayer or by the 
department of taxation. [J. C. Penney Co. 
v. Tax Comm. 238 ''IT (i9, and International 
H. Co. v. Department of Taxation, 243 W 
198, overruled so far as inconsistent here­
with.] Dept. of Taxation v. Nash-Kelyinator 
Corp. 250 W 533, 27 N,V (2d) 889. 

Section 3, chapter 505, Laws 1935, as 
amended by ch. 552, Laws 1935, so-called 
privilege dividend tax law, does not apply to 
national banI;: association shares. 25 Atty. 
Gen. 182. 

Payments made by a corporation of the 
tax levied by the Wisconsin Divic1ends Tax 
Act (1935 c. 505, s. 3; c. 552) are not deduct­
ible from gross income for federal income l 
tax purposes. The payn1ents ,vere not de­
ductible under section 23 (c) (d) of the Rev­
enue Act of 1934. The payments were not 
deductible under (c) as "taxes paW" since 
within the meaning of applicable treasury 
regUlations the tax ,vas not "iInposec1" on 
the corporation; nor were the payments de­
ductible under (d) as "taxes imposed upon 
a shareholder of the corporation upon his 
interest as shareholder which are paid by the 
corporation "'ithout reimbursement frol11 the 
shareholc1er" since within the meaning of 
the section the tax was not "paid by the cor­
poration without reim bursement from the 
shareholder." Wisconsin Gas Co. v. u. {3. 
322 U. S. 526. 

[71.50]' (eh. 15, Laws 1935, as amended) Sec. 3 of ch. 15, Laws 1935, emergency 
inheritance tax, was renumbered 72.74 by eh. 490, Laws 1943. See Revisor's Note to 
72.74. All other parts of eh. 15 are omittec1. They may be found by reference to the ses­
sion laws or to the 1941 anc1 earlier editions of the statutes. 
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[71.60] (eh. 505, Laws 1935, as amended) Sec. 1 of ch. 505, emergency surtax, is 
omitted because it has expired. Subsection (3) of said sec. 1, created by ch. 74, Laws 
1943, sets up a "post-war rehabilitation trust fund," consisting of the proceeds of the 
surtax on 1942 incomes. Said subsec. (3) was renumbered 20.037 and amended by 1945 
c. 293 and 580. Sec. 3 of eh. 505, privilege dividend tax,. was renumbered 71.61 by eh. 
490, Laws 1943, and was renumbered 71.16 by ch. 318, Laws 1947. 




