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270.01 Kinds of issue. Issues arise upon the pleadings when a fact or conclusion
of law is maintained by one party and eontroverted by the other; they are of two kinds:

(1)
(2)

Of law.
Of fact.

270.02 Issue of law, An issue of law arises upon a demurrer to the complalnt an-
swer or reply or to some part thereof.

270.03 Issue of fact defined. An issue of fact arises:

(1) Upon a material allegation in the complaint, eontroverted by the answer; or

(2) Upon a material allegation of any counterclaim in the answer, contlovelted by the
reply; or

(3) Upon a material allegation of new matter in the answer, not requiring a reply, un-
less an issue of law is joined thereon; or

(4) Upon a material allegation of new matter in the veply, unless an issue of law is
joined thereon.
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270.04 Issues of law; trial. When issues both of law and of fact arise upon the
pleadings, the issue of law must be first tried unless the court otherwise divect.

270.056 TFeigned and special issues, Feigned issues are abolished, and instead there-
of, when a question of fact not put in issue by the pleadings is to be tried by a jury, an
order for trial may be made, stating distinctly and plainly the question of fact t¢ be tried.

270.06 Trial defined. A trial is the judicial examination of the issues betiveen the
parties, whether they be issues of law or of fact.

270.07 Issues, by whom tried, when tried. (1) An issue of fact in an action for the
recovery of money only, or of real or personal property or for divoree on the ground of
adultery, must be tried by a jury except as otherwise provided in this chapter and except
that equitable defenses or counterclaims are triable by the court. Every other issue must
be tried by the court, hut the court may order the whole issue or any specific questlon of
faet involved thelem to be tried by a jury; or may refer an issue as provided in section
270.34.

(2) When any matter in abatement of any action triable by jury is set up, which in-
volves the finding of any fact, the same shall be found by a special verdicet of a jury, un-
less a trial by jury be waived; and when there is any other issue of fact in the aetmn, the
same may be submitted to the same me at the same time; otherwise the issue in abate-
ment shall first be tried. When the issues of fact are tuable by the court, any issue in
ahatement may be tried at the same time as the other issues of fact.

270.08 Order of trial; separate trials. When issues avise triable by a jury and
other issues triable by the court, the court shall, in its dlSClethll, direct the trial of the
one or the other to be first had according to the nature of the issues and the interests
of justice, and judgment shall be given upon both the verdict and the finding of the court,
when both shall be found. But no issue need he tried, the disposition of which is not
necessary to enable the court to render the appropriate judgment. A separate trial between
the plaintiff and any of the several defendants may bhe allowed by the court whenever in
its opinion jnstiece will be thereby promoted.

[270.09 Stats, 1931 second and third sentences renumbered section 258.09; balance
repealed by Supreme Court Order, effective Jan, 1, 1934]

[870.10 Stats. 1931 renumbered sectzon 26340 by Supreme Court Order, effective
Jam. 1, 1934

- 270,11 Hearmg on demurrer. The issue raised by a demurrer may be bronght on for
trial before the court at any time upon 5 days’ notiee.

270,12 Oalendar. (1) Crerk To PrEPARE, The clerk shall prepare a calendar for
each term of the cireuit court of all actions which are for trial as shown by the notices
filed including those covered by section 252.10, containing the title of each action, the
names of the attorneys, and the date of the i issue, and amanged according to the dates of
issues as follows: (a) Criminal cases; (b) civil jury issues; (e) issues of faet for court;
(d) issues of law, In which order the calendar shall.be disposed of unless for conven-
ience of parties, the dispateh of business, or the pleventlon of injustice, the court shall
otherwise direct.

(2) LARGE CALENDARS. In circuit courts having one thousand or more causes on the
term calendar, the clerk may, with the approval of the court, arrange the causes accord-
ing to the date of filing the complaint, petition or other pleadmg necessary to commence
the action or special p1oceedmo or of the return on appeal and the serial record number of
every cause shall be its calendar number.

(3) Conprrrons PRECEDENT. The clerk shall not place any cause upon the calendar
unless the state tax and two dollars clerk’s fees shall have been paid and summons and
complaint or eopies thereof, shall have been filed in his office.

(4) CORRECTION OF CALENDAR. All motions to correct the ealendar or fo strike eauses
therefrom shall he made immediately after the calling of the calendar. Any eause in which
notice of trial shall have heen served at least ten days before the term but which was
omitted from the calendar for want of a note of issue may be placed on the calendar dt
the foot of the proper class.

(56) CaLENDARs DISTRIBUTED, When the calendar for any term is printed, a copy
thereof shall be malled or delivered to the presiding judge and to the reporter and to
each attorney appearing thereon in any cause, at least 4 days before the term.

270.125 Order of business. (1) MorioNs, DEMURRERS. At the beginning of each
term, after calling the calendar, the court shall hear motions and demurrers ih causes to
be tried on the merits at that term giving precedence to such as relate to actions for trial

by jury.
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(2) Jury TriALS FirsT. On the first day of the term, unless otherwise 01de1ed the
jury shall be called, and the trial of jury causes shall proceed.

(3) Day canenpar. The criminal cases and the first six eivil cases on the ealendar
shall be subjecet to call for trial upon the first day of the term. The elerk shall each day
make up the following day’s calendar, upon which he shall place such cases as the presid-
ing judge shall direct.

(4) Norice T0 PRISONERS. The district attorney shall, at least ten days before each
general term of the court, inform prisoners awaiting frial of their right to counsel and to
compulsory process to procure the attendance of witnesses.

(5) APPLICATIONS PUBLICLY ANNOUNCED. All applications to the court.for orders or
judgments, whether ex parte or otherwise, shall he publicly announced by the attorney
making the application, and the clerk shall enter a brief statement thereof, with the action
of the court. thereon, in his minute book; and no court order shall be operative unless and
until sueh entry is made, or unless the order shall be reduced to writing and signed.

270.13 'Who may bring cause to trial. Either party may bring all the issues in an
action to-trial at any term at which the same are triable when a notice of trial has been duly
“served by either, and unless the court, for good cause, otherwise direct may, in the absence
of the adverse party, proceed with his case and take a dismissal of the action or a verdiet
or judgment, as the case may require. No inquest shall hereafter he taken in any action.

270,14 Demurrers and motions, when heard, When, in any action noticed for trial,
there shall be pending a demwrrer to any pleading or a motion to strike out a pleading or
any part thereof, or to make it more definite and certain, and the court shall think any
such proceeding by either party may have been taken for delay or that for any reason jus-
tice requires a more speedy disposition of the action the demurrer or motion may he dis-
posed of at the commencement of the term and the action be tried at the same term, short
leave to amend or plead over being given when necessary; and a continuance be granted
only upon good cause shown, which the court may in diseretion require to be such as is
usually required to obtain a second continuance in other actions.

270,145 Continuances, (1) Motions for continuances (except from day to day or
to some day during the term) shall he made on the first day of the term unless the cause
alleged therefor occur or he discovered thereafter. No cause noticed for trial shall be con-
tinued without the consent of the parties or cause shown.

(2) An affidavit for a continuance shall state that the moving party has a valid cause
of action or a defense, in whole or in part, and if in part it shall specify what part; that
the case has been fully and fairly stated to his counsel, giving the name and place of resi-
dence of such counsel, and that upon the statement thus made he is advised by his counsel
‘that he has a cause of action or defense to the cause in whole or in part; and that he has
used due diligence to prepare for trial, and the nature and kind of diligence used.  If the
application is based on the absence of a witness or document the affidavit shall state the
name of the absent witness and his residence, if known, or the nature of any document
wanted, and where the same can be found; that no other evidence is at hand or witness is
in attendance or known to him whose testimony could have been procured in time, that the
party ean safely rely upon to prove the facts which he expects and helieves ean be proved
by such absent witness or document; that the party is advised by his counsel, and believes,
that he cannof safely go to trial without such evidence, that such witness is not absent by
‘his consent, connivance or procurement, and the endeavors that have heen used for the
purpose of procuring such evidence; and particularly the facts which the absent document
or witness is expected to prove, with the ground of such expectation.

(8) If the adverse party admits in writing or in open court that the witness, if pres-
ent, would testify as stated in the affidavit for continuance, the applieation for a continu-
ance may be denied, and the statement of facts aforesaid may be read as evidence, but the
adverse party may controvert such statements, and such statements shall be subject to
objection the same as a deposition.

(4) Where an application for a continuance is made by a party whose affidavit states
that he has a valid defense to some part only of the other party’s cause of action or de-
mand, which he desires time to obtain testimony to establish, the application shall be de-
nied if the other party withdraws or abandons that part of his canse of action or demand.

(5) When it shall appear to the court that the absent witness or desired evidence with
reasonable diligence may he procured hefore the close of the term, the court may grant a
continuance of the action from day fo day or to some certain day in the term, upon the
payment of such costs as it may deem just and proper.

(6) No continuance by the court or referee shall he granted unless by consent of par-
ties except upon immediate payment of the fees of wilnesses in actual attendance and
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reasonable attorney’s fees. Costs of continuance shall be taxed by the clerk immediately
and without notice.

270.15 - Drawing of petit jury, (1) At every term of any cowrt for which jurors
are drawn as promded in ‘section 255.04 the clerk shall place in a tumbler only the names
of the petlt jurors in attendance who have beéen drawn and summoned according to law
for service at such term. The names shall be written upon separate eavds of like weight,
size and color; measuring not more than one by 3 inches; and inclosed in opaque en-
velopes of like weight, size and color and of such size only as to conveniently admit the
cards, all as required by section 255.04.

"(2) When a jury issue is to he tried the clerk shall, in the presence and under the
direction of the court, openly draw out of the tumbler, one at a time, as many cards as
are necessary to secure a jury. Before drawing each card he shall close the tumbler and
rotate it at least 6 times and then draw out one.

(3) The jury may consist of any number of persons less than 12 that the parties agree
upon. If there be no such agreement it shall consist of 12 persons so draivn who are not
lawfully challenged and who are approved as indifferent hetween the parties.

(4) During the trial the cards containing the names of the jurors shall be kept sep-
arately until the jury is discharged, and then they shall be returned, properly inelosed
in envelopes, to the tumbler, and the same course shall be taken as often as a jury is re-
guired.

(5) The card containing the name of the juror who is set aside or excused for any
cause shall be replaced in its envelope and returned to the tumbler as soon as the jury is
sworn.

(6) If a jury issue is brought to trial while a jury is trying another cause, the court .
may order a jury for the trial of the former to be drawn out of the tumbler in the ordi-
nary way; but in any other case all the eards containing the names of the petit jurors,
returned at and attending the term, shall be placed in the tumbler before a jury is drawn.

(7) Not less than 30 days prior to the sitting of sueh court the clerk shall report to
the eommissioners the names of all jurors whose names appear upon the panel lists drawn
for the preceding term of such court and who did not, serve as jurors at that term.

270.16 Qualifications of jurors; examination, The court shall, on request of either
party, examine on oath any person who is called as a juror therein to know whether he is
related to either party, or has any interest in the cause, or has expressed or formed any
opinion, or is sensible of any hias or prejudice thérein, and the party objecting to the juror
may introduce any other competent evidence in support of the ohjection, and if ‘it shall
appear to the court that the juror does not stand indifferent in the cause another shall he
called and placed in his stead for trial of that cause; provided, that nothing contained in
this seetion shall be constimed as abridging in any manner the right of either party in per-
son or through his attorneys to examine any person so called in regard to his qualifications
as fully as if this section did not exist. Every person summoned as a juror for any term
shall be paid and discharged whenever it appears that he is a party to any action triable
by jury at such term.

270.17 Newspaper information does not disqualify. It shall be no cause of chal-
_ lenge to a juror that he may have obtained information of the matters at issue through
newspapers or public journals, if he shall have received no hias or prejudice thereby; or
that he is an inhabitant of or Liable fo pay taxes in a county interested in the action.

270.18 Number of jurors drawn; peremptory challenges. A gufficient number

of jurors shall be called in the action so that twelve shall remain after the exercise of all

- peremptory challenges to which the parties are entitled as hereinafter provided. Hach
party shall be entitled to three such challenges which shall be exercised alternately, the

plaintiff beginning; and when any party shall decline to challenge in his turn, such

challenge shall be made by the clerk by lot. The parties to the action shall be deemed

two, all plaintiffs being one party and all defendants being the other party, except that

in case where two or more defendants have adverse interests, the court, if satisfied that the

due protection of their interests so requires, in its discretion, may allow to the defendant

or defendants on each side of said adverse interests, not to exceed three such challenges.

270.19 Jurors; special panel. If any jury issue shall require trial at a time when
the panel of jurors for the then current term is not in attendance, a jury may, in the
diseretion of the trial judge, be obtained in the following manner: At least 3 days before
the day fixed by the presiding judge for such trial, the clerk of the court shall, in the
presence of the presiding judge, and the attorneys for the respective parties, who shall
be first given reasonable notice in time to attend, draw from the panel of jurors for the
current term, as provided in section 255.04 (3), a number of jurors such as the court may
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specify so that not less than 14 nor more than 18 will remain after the exercise of all the
peremptory challenges to which the parties are entitled under section 270.18; said chal-
lenges shall he then and there exercised as provided in said section. The remaining
jurors shall be summoned to attend at the time fixed for the trial. If after examination

shall eonstitute the trial jury. If less than 12 remain the court may require the return-of
bystanders to fill the vacancy, unless the parties stipulate to try the case with a jury of
less than 12,

270.20 Jury may view premises, etc. The jury may, in any ease, at the request of -
either party, be taken to view the premises or place in question or any property, matter
or thing relating to the controversy hetween the parties, when it shall appear to the ecourt
that such view is necessary to a just decision; provided, the party making the motion shall
advance a sum sufficient to defray the expenses of the jury and the officers who attend them
in taking the view; which expenses shall afterwards be taxed like other legal costs if the
party who advanced them shall prevail in the action.

270,205 Examination of witnesses; arguments, On the trial not more than one at-
torney on each side shall examine or cross-examine a wifness and not more than two attor-
neys on each side shall sum up to the jury, unless the judge shall otherwise order.  The
party having the affirmative shall be entitled to the opening and closing argument, and in
the opening the points yelied on shall be stated. The waiver of argument by either party
shall not preclude the adverse party from making any argument which he would otherwise
have been entitled to make. The court may bhefore the argument is hegun, limit the time of
argument,.

270.21 Charge to jury; how given. The judge shall charge the jury and all such
and subsequent instructions shall, unless a written chavge be waived by counsel at the
commencement of the trial be reduced to writing hefore heing delivered or the same shall
he taken down by the official reporter of the court. Hach instruction asked by counsel to
he given the jury shall be given without change or refused in full. If any judge shall
violate any of the foregoing provisions or make any comments to the jury upon the law
or facts without the same being so reduced to writing or taken down, the verdiet shall
be set aside or the judgment rendered thereon reversed unless at the time of submission
to the jury there was no jury issue upon the evidence. The reporter shall take down all that
the judge says during the trial to the jury or in their presence of or concerning such cause.
Requests for instructions to the jury must be submitted in writing before the argument
to the jury is begun, unless in the opinion of the trial judge, special circumstances
excuse failure to so submit such requests.

A request for instructions should not be
an attempt to perform the duties of the trial
court in preparing total instructions but a
request that the court incorporate specific
matters in which the party has an interest;
and the requested instructions should be
short, concise and directly to the point.
Minton v. Farmers Mut. Automobile Ins. Co,
256 W 556, 41 N'W (2d) 801,

. Where the trial judge commented to the
jury on the law or fagts without his com-
ments being taken down or reduced to writ- -
ing and there was no waiver of a written
charge at the beginning of the trial, the
judgment is reversed even though the viola-
tion may not have resulted in prejudice.
gltgllfuss v. Reeck, 258 W 278, 45 NW (2d)

270.22 Charge to jury filed. As soon as any charge has been given to the jury it
shall be placed and remain on file among the papers of the case: When delivered orally
the reporter shall immediately transeribe the same in longhand and file it, without special
compensation therefor.

270.23 Jury may be reinstructed. When a jury, after due and thorough deliberation
upon any cause, shall refurn into eourt without having agreed on a verdict the court may
state anew the evidence or any part of it and may explain to them anew the law applicable
to the case, and may send them out again for further deliberation; but if they shall return
a second time, without having agreed on a verdict, they shall not be sent out again without
their own consent unless they shall ask from the court somé further explanation of the law.

97024 No nonsuit after argument. The plaintiff shall have no right to submit to a
nonsuit after the argument of the cause to the jury shall have heen concluded or waived.

970.256 Verdicts; five-sixths; directed. (1) A verdict agreed to by five-sixths of
the jurors shall be the verdict of the jury. If move than one question must be answered
to arrive at a verdict on the same cause of action, the same five-sixths of the jurors must
agree on all such questions. v

(2) When the court directs a verdict, it shall not be neeessary for the jury to give their
assent to the verdiet hut the clerk shall enter it as directed by the court as the verdiet of
the jury. :

History: 1951 ¢, 36.
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If the evidence is conflicting, or if the
inferences to be drawn from the credible evi-
dence are doubtful, and there is any credible
evidence which under any reasonable view
will support an inference either for or
against the claim or contention of any party,

from is a question for the jury and the court
should not assume -to answer such question.
Trautmann v, Charles Schefft & Sons Co, 201
W 113, 115, 228 NW 741; Elder v. Sage, 257
W 214, 42 N'W (2d) 919; Webster v. Heyroth,
257 'W 238, 43 N'W (24) 23,

then the proper inference to be drawn there-

[270.651 Stats. 1933 renumbered section 270.25 (2) by 1935 c. 541 s, 156]

270.26 Motion for directed verdict waives jury trial. Whenever in a jury trial all
the parties, without veservation, move the court to direct a verdiet, such motions, unless
otherwise directed by the court before discharge of the jury, constitute a stipulation
waiving a jury trial and submitting the entire case to the court for decision.

270.27 Special verdicts. The conrt may, and when requested by either party, before
the infroduection of any testimony in his behalf, shall direct the jury to find a special verdiet,
Such verdiet shall be prepared by the court in the form of written questions, relating only
to material issnes of fact and admitting a direct answer, to which the jury shall make

answer in writing. The court may also direct the jury, if they render a general verdict,

to find upon particular questions of faet.

The jury delivered its verdict without
answering a guestion whether the plaintiff’s
negligence was a proximate cause of the
collision, and with its answers on com-
parative mnegligence deleted. The verdict
should not have been received, and the court,
instead of inserting “Yes” as the answer on
proximate cause and thereby invading the
province of the jury, and orderihg judgment
on the verdict “as so completed and amend-
ed,” should have instructed the jury to
answer the gquestion on proximate cause and
to return to the jury room for that purpose
and to consider the effect of their answer
thereto on the gquestion relating to com-
parative negligence. Singerhouse v, Minne-
sota Farmers Mut, Cas, Ins. Co. 256 W 352,
41 N'W (24) 204.

A question in the special verdict asking
whether the place where the plaintiff was
injured was a portion of the depot grounds
of the defendant, together with an instruc-
tion that the burden of proof was on the
plaintiff to satisfy the jury that such ques-
tion should be answered “No,” properly pre-

sented the issue to be decided, and was not
error for putting the burden of proof on
the negative rather than on the aflirmative.
(Dictum in Kausch v, Chicago & M. E. R. Co.
173 W 220, that questions should always be
so framed as to put the burden of proof on
the aflirmative, not followed.) The form of
a special verdict rests in the sound discre-
tion of the trial court, and that discretion
will not be interfered with so long as the
issues of fact in the case are covered by ap-
propriate questions, Garcia v, Chicago & N.
‘W. R. Co. 256 W 633, 42 NW (2d) 288,
.There was no error in the trial court’s
failure to submit an omnibus question cover-
ing all alleged defects in the platform from
which the plaintiff fell, and where the issues
raised during the trial were submitted by
the court to the jury in a special verdict, and
the plaintiff did not ask that any additional
specifications of negligence be submitted,
the plaintiff cannot complain of the special
verdict as submitted. Stellmacher v. Wisco
Hardware Co. 259 W 310, 48 NW (2d4) 492.

270.28 Submission to jury; omitted essential fact., When some controverted matter

of fact not brought to the attention of the trial court but essential to sustain the judgment
is omitted from the verdiet, such matter of fact shall he deemed determined by the court
in conformity with its judgment and the failurve to request a finding by the jury on such

matter shall be deemed a waiver of jury trial pro tanto.

In an action by tenant against landlord
for damages for a constructive eviction, it
was immaterial that no finding of an obliga-
tion by the defendant landlord to furnish

NW (2d) 358.

The failure of the defendant insurers to
request a question on an issue of fact as-
serted as a defense constituted a waiver of

heat and hot water was expressly made, their right to have the same submitted to the
since no request therefor was made by the jury, and _ such matter of fact is deemed
defendant. . The finding is supplied in con- dctlermined by the trial court in conformity
formity with judgment against the defend- with its judgment. Widness v. Central States
ant. Besinger v, McLoughlin, 257 W 56, 42 TFire Ins. Co. 259 W 159, 47 NW (2d) 879.

270.29 Jury to assess damages, judgment on the pleadings, When a verdict is for
the plaintiff in an action for the recovery of money, or for the defendant when a ecounter-
claim is established beyond the amount of the plaintiff’s claim as established, the jury
must assess the amount of the recovery. The jury may also, under direction of the court,
assess the amount of the damages where the court orders judgment on the pleadings.

270.830 Verdict, entry of ; special finding governs, Fvery verdict and special finding
of facts shall be entered on the minutes and when in writing be filed with the clertk, When
a special finding of facts shall be inconsistent with the general verdict the former shall con-
trol the latter, and the court shall give judgment accordingly.

270.831 Entry by clerk as to trial and judgment. Upon receiving a verdict the clerk
shall make an entry on his minuates specifying the time and place of the trial, the names
of the jurors and witnesses, the verdict, and either the judgment rendered thereon or an
order that the cause he reserved for argument or further consideration. If a different
direction be not given by the eourt the clerk must enter judgment in conformity with
the verdiet. If a counterclaim, established at the trial, exceed the plaintiff’s demand so
established judgment for the defendant must be given for the excess; or if it appears
that defendant is entitled to any other affirmative relief judgment must be given accordingly.
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270.32 Jury trial, how waived. Trial by jury may be waived by the several
parties to an issue of faet.by failing to appear at the trial; or by written consent filed
with the clerk; or by consent in open court, entered in the minutes,

270.33 Trial by court; findings, judgment. Upon a trial of an issue of fact by the
gourt, its decision shall be given in writing and filed with the clerk within sixty days after
submission of the cause, and shall state separately the facts found and the conclusions of
law thereon; and judgment shall he entered aceordingly.

See note to 103.56, citing Brown v. Sucher, 2568 W 123, 45 NW (24d) 73.

‘Where, in a proceeding on a claim against W 73 47 NW (2d) 333.
the estate of a decedent, the trial court did In a trial to the court, findings of fact
nol make formal ﬁndmgs but did file a writ- will not be set aside on appeal unless they
ten opinion and judgment stating findings are contrary to the great weight and clear
and conclusions, there was a sufficient com- preponderance of the evidence. Swazee v,
pliance with this section, Estate of Vogel, 259 Lee, 259 W 136, 47 N'W (24) 733. '

270.34 Trial by referee, (1) Except in actions for divorce or annulment of mar-
riages all or any of the issues in the action may be referred, upon the written econsent of the
parties. The court may upon appheatlon of either party or of its own motion, direct a
reference of all or any of the issues in the following cases:

(a) When the trial of an issue of faet shall require the examination of a long account;
in which case the referee may be directed to hear and decide the whole issue or to 1e1)01t
upon any specific question of fact involved therein; or

(b) When the taking of an account shall be necessary for the information of the court
before judgment or for carrying a judgment or order into effect.

(2) When a reference has been ordered, either party may deliver to the referee a cer-
tified copy of the order of reference, and the referee shall thereupon appoint a time and
place for the trial, and give notice thereof to the parties; such time to be not less than ten
nor more than thirty days after the delivery of the copy of such order, unless the proceed-
ing before the referee be ex parte or some other time.he appointed by written stipulation
of the parties, with the assent of the referee, or unless the court shall othelwlse order.

(8) All action upon a referee’s report shall be upon notice.

270.35 Powers of referee.  The trial by referee shall he condueted in the same man-
ner as a trial by the court. They shall have the same power to grant adjournments and
allow amendments to any pleadings as the court upon such trial, upon the same terms and
with the like effect. They shall also have the same power to preserve order and punish-all
violations thereof upon such trial, and to compel the attendance of witnesses before them
by attachment and fo punish them as for a contempt for nonattendance or refusal to he
sworn or testify, as is possessed by the court; and they shall give to the parties or their
attorneys at least eight days’ notice of the t1me and place of trial; they must state the facts
found and conclusions of law separately and repor{ their ﬁndings, together with all the
evidence taken by them and all exceptions taken on the hearing, to the court; and the
court may review such report and on motion enter judgment thereon or set aside, alter or
modify the same and enter judgment upon the same so altered or modified, and may require
the veferces to amend their report when necessary. The judgment so entered by the
court may be appealed from to the appellate court in like manner as from judgments in
other cases, and the report of the referees may be incorporated with the hill of excep-
tions. When the reference is to report the facts the report shall have the effect of a spe-
cial verdict.

A referee’s findings, confirmed by the dence Mohs v. Quarton, 257 W 544, 44 NW

trial court, will not be disturbed unless (2d) 5
against the clear preponderance of the evi-

270.36 Referee, how selected. In all cases of 1eference the parties, except when an
“infant may be a party, may agree upon a suitable person or persons, not exceeding three,
and the reference shall he ordered accordingly, and if the parties do not agree the court
shall appoint one or more referees, not exceeding three, who shall be free fxom exception.

270.837 Proceedings if referee’s report not filed. If neither party move for a judg-
ment within one year from the date of the referee’s report the action shall he dismissed
or a new trial ordered, on motion of any party, provided, such motion. shall not be made
until two terms of court shall have been held subsequent to the date of such report.

[270.38 Stats. 1933 wepedled by 1935 ¢. 541 s, 158]

270.39 Exceptions. In any trial before the court, with or without a jury, or hefore
a referee, exceptions are deemed taken to all adverse rulings and orders made in the course
of the trial. No express exceptions need be entered in any hill of exceptions. It shall not
be necessary to file exceptions to the judge’s charge to the jury or to his refusal to instruct
the jury as requested, or to any orders, or to the findings of fact and conclusions of law
made by the court, and the same may he reviewed by the appellate conrt without excep-
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tions; hut any party who expressly requests any finding of fact, conclusion of law, instrue-
tion to the jury or ruling or order shall not he heard to questlon its eorrectness on appeal,
This shall not, however, Timit the power of the supreme court under section 251.09, Stats,

An “objection” to a decision of a court  the right of review of an erroneous instruc-
on a matter of law is an “exception,” and tion does not depend on objection (excep-
under the provision that it shall not be nec~ tlon) to 1t at the trial. Reuling v, Chicago,

essary to except to errors in the charge to St P. M. & O. R. Co, 257 W 485, 44 NW (24d)
the jury but that the same shall be reviewed 253,
by the appellate court without exception,

[270.40 to 270.42 Stats. 1929 revised, renumbered section 270.39 by Supreme Court
Ovrder, effective Sept. 1, 1931]

27043 Bill of exceptions authorized. After trial of an issue of fact, a bill of
exceptions may be settled as provided in this section and section 270.44. The 13111 of ex-
ceptions, when settled, shall be signed by the judge hefore whom the issue was tried or
the referee’s report reviewed (whether he is still in office or not) and it chall thereby

“become a part of the record. It shall be filed with the clerk and be by him annexed to
the judgment roll.’

270.44 Settlement of bill of exceptions. Any party may propose a bill of excep- -
tions. Unless the parties stipulate otherwise, it shall include all the evidence with the
testimony set forth by question and answer, as in the reporter’s notes, and the proceed-
ings had on the trial and the rulings and decisions of the court or referee not otherwise
of record. He shall serve a copy thereof on the adverse party and, if there are adverse
parties united in interest, then upon such as the trial judge designates, and he shall give
notice of such service to each of the other adverse parties united in intervest. If there are
adverse parties not united in interest, service of the proposed bill shall be made upon each
of them. Within 10 days after service upon him, any party may serve proposed amend-
ments upon all other parties. Thereupon the trial judge may settle the hill at any fime
and place, upon notice thereof served by any party on all the interested parties, not less
than 4 nor more than 20 days prior to such time, If no amendments are served within
the time allowed, the proposed bill may be signed by the judge on proof of its service
as aforesaid and that no amendment has been served. If proposed amendments are
served and accepted the proposed bill as so amended may be signed by the judge, on
proof made of its service and of the service of the amendments and of their acceptance.

Where there is no bill of exceptions on W 633, 42 NW (2d) 288.
an appeal, the case is before the supreme Presumptions on appeal in absence of bill
court for decision on the record brought be- of exceptions. Dunn v. Dunn, 258 W 188, 45
fore it. Garcia v. Chicago & N. W. R. Co. 266. NW (2d) 727,

[870.45, 270.46 Stats. 1929 revised, renumbered section 270.44 by Supoeme Court
Order, eﬁectwe Sept. 1, 1931]

270.47 Time for service of bill of exceptions, After judgment is perfected either
party may serve upon the other a written notice of the entry thereof; and service of a pro-
posed bill of exceptions, by either party, must be made within ninety days after service of
such notice. If a hill of exceptions be proposed with a view to an appeal from an order
it must be served within ninety days after service of a copy of such order and written
_notice of the entry thereof.

270,48 Bill of exceptions; settlement after death or incapacity of trial judge; new
trial, (1) If the trial judge shall die, remove from the state, or become incapacitated to
act, the bill of exceptions may be settled by stipulation of the parties. If they cannot
agree thereon; then the presiding judge of the court shall settle such hill and he may take
testimony and defermine any dispute relative to the proceedings had on the trial.

(2) The presiding judge may, upon notice, extend the time for settling the bill the

same as the trial judge might have done.

(3) If the presiding Judge would have been disqualified the party ploposmg such bill
may demgnate a judge of an adjoining ecircuif, who shall settle the same in the manner
provided in this section;.or he may move for a new trial and the court may grant a new
trial upon condition that he pay the costs taxed in the judgment, provided the motion is
made at the first term of court succeeding the death or disability of the trial judge, and is
accompanied by his affidavit that the application is made in good faith and not for the
purpose of delay.

270.49 Motion for new trial on minutes. (1) The trial judge may entertain a mo-
tion to be made on his minutes, to set aside a verdiet and grant a new trial hecause of
errors in the trial or because the verdict is contrary to law or to the evidence, or for exces-
sive or inadequate damages or in the interest of justice; but such motion must be made and
heard within sixty days after the verdiet is rendered, unless the court by order made be-
fore its expirvation extends such time for canse. When an appeal is taken from the order
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on such motion a hill of exceptions must he settled. Such motion, if not decided within
the time allowed therefor, shall be deemed overruled. In case judgment be entered with-
out deciding a pending motion for a new trial, the supreme court may dirvect the trial
court to determine such motion within sixty days after notice of filing the remittitur,

(2) Every order granting a new trial shall specify the grounds therefor. In the
absence of such specification, the order shall be deemed granted for error on the trial.
No order granting a new trial in the interest of justice shall be valid or effective, unless
the reasons that prompted the court to make such order are set forth in detall therein,

The court may grant or deny costs to either party.
(3) All motions for new trials shall be reduced to writing and filed before being

heard,.

Cross Reference: For limitation on granting of new trials, see 274.37.

The refusal to grant a new trial to a de-
tfendant not represented by counsel was not
error. The record showed that the trial had
been ordered despite the defendant’s lack of
counsel only after the case had been delayed
from time to time at the defendant's request
and she had failed to secure counsel to re-
place counsel whom ghe had dismissed with-
out apparent cause, and that her lack of
counsel was her fault, and that all of the
relevant issues had been considered and
decided by the trial court, and that the de-
fendant had not suffered by reason of the
lack of counsel. Lazich v. Arsenovich, 256
W 296, 41 NW (2d4) 282.

Where the trial court issued an order
granting ‘a new trial because the verdict
was contrary to the evidence amnd in the
interest of justice, but stated no reasons in
the order and supplied no written opinion,
and the evidence amply supported the jury’s
verdict for the defendant, the order is re-
versed and the cause remanded with direc-
tions to reinstate the verdict and enter judg-
ment for the defendant thereon. Bradle v.
Juuti, 257 W 523, 44 NW (2d) 242.

See note to 251. 09, mtlng Brown v. Erb,
268 W 444, 46 N'W (Zd)

Reasons stated in an orde1 granting a
new trial on the gquestion of damages, that
in respect to damages the verdict was
perverse and reflected bias and prejudice on
the part of the jury, that the evidence failed
tu establish a fair standard as a hasis for
compensation of the plaintiff’s wage loss
and the medical proof was so indefinite and
uncertain in respect to the plaintiff’s dis-
ability that any allowance required resort
to speculation and conjecture, and that a
new trial as to damages was in the interest
of justice, were sufficient to warrant the
court’s action if the record disclosed a suffi-
cient basis for them. Ilvidence as to a pain-
ful back condition suffered by a widow, 55
vears of age, who did house work and prac-
tical nursing and who was struck by an
automohile and evidence as to the extent
and duration of disability to perform serv-
ices outside her household to provide for
her maintenance, as to need for surgery, as
to continued pain, and as to time devoted
to practical nursing and as to earnings, sup-
ported awards of $5,000 for disability, $500
for pain and suffelmg, and $500 for future
care and treatment, and the record did not
disclose a sufficient basis for the reasons
stated by the trial court for granting a new
trial on the question of damages. Graff v.
Hartford Acmdent & Indemnity Co. 2568 W

2, 44 NW (2a) b

Where 2 casec, arlsmg out of the same

automobile collision were congolidated for

trial, and the trial court referred to only
one cause in its opinion on motions for a
new trial but the reasoning applied to both,
the omission was obviously oversight, and
the order granting a new trial applied with
equal force to both cases. Popko v. Globe
Indemnity Co. 258 W 462, 46 NW (2d) 224.
Where there is evidence which malkes a
jury issue the court is precluded from
changing the answers of the jury and order-
ing judgment on the verdict so changed, but
where the answers are against the great
weight of the evidence the court does have
dlscretmn to grant a new trial, In an action
arising out of a collision between 2 automo-
biles approaching from opposite directions,
wherein the testimony on behalf of the de-
fendant was strong although diametrically
opposed by testimony on behalf of the plain-
tiff, and the jury found that the defendant
was negligent as to speed, management and
control, and driving on the wrong side of
the road but that the plaintiff was not
neghgent in any of such respects, the grant-
ing of a new trial because the verdict was
contrary to the great weight of the evidence
was not an abuse of discretion, Popko wv.
2Globe Indemnity Co. 258 W 462, 46 N'W (24d)

Since it is not clear that the trial court
followed the correct rule in reducing the
amount of damages determined hy the jury,
the judgment is reversed with directions to
the trial court to fix an amount of damages
in conformity thereto, and give the plaintiff
an election to take judgment for that
amount or, in the event of her failure to do
so, grant a new {trial to the defendants on
the question of damages only. A plaintiff
who has elected to take a reduced amount
of damages rather than a new trial may not
ask for a review of the trial court’s action
in reducing the award of damages when an
appeal has been taken by the defendant.
Rasmussen v. Milwaukee E, R. & T. Co. 259
W 130, 47 NW (24) 730.

Where the plaintiff’s experienced counsel
made no protest when a_defense counsel, in
argument to the jury, allegedly referred to
the plaintiff’s counsel as not an ordinary
lawyer but one of Wisconsin's noted cr unlnal
lawyers, and that he had kept more crimi-
nals out of prison than any other lawyer, and
was now demanding heavy and exorbitant
damages for the plaintiff, it cannot be con-
cluded that the trial court erred in holding ~
that such argument was not prejudicial to
the plaintiff's rights and did not warrant
the granting of a new trial, Stellmacher v.
ggésco'Hardware Co. 259 W 310, 48 NW (2d)

970.50 Motion for new trial on newly discovered evidence. A motion for a new trial
founded upon newly discovered evidence may be heard upon affidavits and the papers in

the action.
tion 270.49.
or finding.

In case of an appeal the hill of exceptions must he settled as provided in see-
Such a motion may he made at any time within one year from the verdict

[270.51 Stats. 1933 repealed by 1935 ¢. 541 s. 161]

27052 Irregularities in venires, etc, immaterial.

No irregularity in any. writ of

venire facias or in the drawing, sunitifoning, returning or impaneling of petit jurors shall
be sufficient to set aside a verdiet unless the party making the objection was injured by the
irregularity or unless the objection was made before the returning of the verdict.
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270.683 Judgment and order deﬁned.'
the rights of the parties in the action.

ISSUES, TRIALS AND JUDGMENTS 270.58

(1) A judgment is the final determination of

(2) Every dirvection of a court or judge made or enfered in writing and not included

in a judgment iz denominated an order.

Cross Referencet
ments, see 252,10,

A written decision of the trial court, giv-
ing the plaintiffs an option to enter judg-
ment for reduced amounts of damages by
notifying the defendant of their acceptance
within 10 days after entry of ‘“the order
herein” or stand a new {rial, contemplated
the signing of formal orders pursuant there-
to. The trial court did later sign formal or-
ders. The court’s interpretation of its decision
will not be disturbed, as against a conten-

For limitation of time for court to’review its own orders

and judg-

the defendant was entitled to a new trial
because the plaintiffs did not accept the re-
duced amounts within 10 days thereafter al-
though they did accept within 10 days after
the formal orders, A court of general juris-
diction has complete control of its orders
during the term in which they are made or
entered, except in cases especially covered
by statute. Matosian v. Milwaulkee Automo-

bile Ins. Co. 257 W 599, 44 NW (2d) 555,
tion that the decision was an “order” so that .

270.64 Judgment for or between defendants; interlocutory. Judgment may be
given for or against one or more of several defendants or in favor of one or more of several
plaintiffs, and it may determine the ultimate rights of the parties on each side, as he-
tween themselves, either on eross complaint or equivalent pleadings or otherwise, and may
grant to the defendant any affirmative relief to which he may be entitled. In an action
against several defendants the court may, in its diseretion, render judgment against one
or more of them, leaving the action to proceed against the others whenever a several judg-
ment may be proper. The court may also dismiss the complaint, with costs, in favor of
one or more defendants in ease of unreasonable neglect on the part of the plaintiff to serve
the summons on other defendants or to proceed in the cause against the defendant or
defendants served. In case of a finding or decision substantially disposing of the merits,
but leaving an account to be taken, or issue of fact to be decided or some condition to he
pelfonned in order fully to determine the rights of the parties, an interloeutory Judgment
may be made, disposing of all issues coveled by the finding or decision, and reserving
further question until the report, verdict or subsequent ﬁndmg

The legislative purpose, in providing for dispose of a portion- of the controversy.
interlocutory judgments, and in allowing ap- Winslow v. Winslow, 257 'W 393, 43 NW (2d)
peals therefrom undér 274.09 (1), was to 496.
authorize a judgment which would finally

270,556 Judgment when all defendants not served. When the action is against two
or more defendants and the summons is served on some, hut not on all of them, the plam-
tiff may proceed as follows:

(1) If the action he against several persons jointly indebted he may proceed against
the defendant served unless the court shall otherwise dirvect, and, if he recover ]udgment
it may be entered in form against all the defendants jointly mdebted and may be enforeed
against the joint property of all and the separate property of the defendant served.

(2) In any action against defendants severally liable he may proceed against the de-
fendants served in the same manner as if they were the only defendants.

(8) A judgment entered under subsection (1) shall not bar an action against the deht-
ors who were not served but judgment in such action shall not he entered until execution
has been returned unsatisfied in whole or in part in the prior action and then only for the
sum still due the plaintiff on the joint debt.

270,56 Judgment when all not liable,. When it shall appear on the trial of an ac.
tion on contraet or tort against several defendants, sought to be charged as jointly or
Jointly and severally liable, that some were liable and others not judgment may be rendered
against either or any of the defendants found liable to the plaintiff at the commencement
of the action, and in favor of such as may he found not liable, and costs awarded in the dis-
cretion of the court.

270.67 Measure of relief. The relief granted to the plaintiff, if there be no answer,
cannot exceed that which he shall have demanded in his complaint; but in any other case the
court may grant him any velief consistent with the case made hy the complaint and em-
braeed within the issue.

On recovering on a liguidated .claim for
the return of money paid to apply on the
purchase price of 2 prefabricated houses
which the defendant failed to deliver by a
specified date, the plaintiff was entitled as

a matter of law to interest from the time of
the defendant’s hreach, and hence it was un-
necessary to demand interest in the prayver
of the complaint, Thayer v. Hyne, 259 W
284, 48 N'W (2d) 498,

[270.58 Stats. 1933 repealed by Supreme Court Order, effective Jan. 1, 1936]
270,568 State and political subdivisions thereof to pay judgments taken against

officers. Where the defendant in any action, writ or special proceeding, except in actions
for false arrest, is a public officer and is proceeded against in his official eapacity and the
jury or the conrt finds thaf he acted in good faith the judgment as to damages and costs
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entered against the officer shall be paid by the state or political subdivision of which he
is an officer.

270.69 Judgment in replevin, In any action of replevin judgment for the plaintiff
may be for the possession or for the recovery of possession of the property, or the value
thereof in_case a delivery cannot be had, and of damages for the detention;. and. when
the property shall have been delivered to the defendant, under section 265.06, judgment
may be as aforesaid or absolutely for the value thereof at the plaintiff’s option, and
damages for the detention. If the property shall have been delivered to the plaintiff
under chapter 265 and the defendant prevails, judgment for the defendant may be for
a retmon of the property or the value thereof, at his option, and damages for taking and
withholding the same,

270.60 Judgment in replevin against principal and sureties. The judgment in
replevin may be entered both against the principal and the sureties on his bond for a re-
turn or delivery of the property, as preseribed in chapter 265; and where the officer, to
whom the execution thereon is directed, cannot find sufficient p1ope1ty of the plmmpal to

satisfy the same, he shall satisfy it out of the property of such sureties; and the execu-
tion shall so diveet.

270.61  Damages in actions on bonds, etc. In all actions brought for the breach of
the conditions of a hond or to recover a penalty for nonperformance of any covenant or.
agreement if the plaintiff recover his damages shall be assessed and judgment entered for
the amount thereof, and enforced as in other actions upon contract. No such judgment
shall conclude any claim upon such hond, covenaht or agreement not embraced in the
pleadings.or be a discharge of the penal sum beyond the amount of damages recovered
thereby. This section does not apply to actions regulated by chapter 19.

270.62 Default judgment. (1) Narure oF pEFAULT. A default judgment may be
entered as provided in this seetion if no 1ssue of law or fact has heen joined and if the
time for joining issue has expired.

(2) GexeraL. Upon filing with the court the summons and complaint and proof of
service of the siummons on one or more of the defendants and an -affidavit that the de-
fendant is in default according to subsection (1), the plaintiff may apply to the ecourt
for judgment according to the demand of the complaint. If taking an account or the
proof of any fact is necessary to enable the comrt to give judgment, a reference may be
ordered to take such account or plOOf and to report the same to the court, and such ref-
erence may be execufed anywhere in the state; or the court may take the accounts or
hear the ploof The court may order damages to be assessed by a jury. If the defendant
has appeared in the action, he shall be entltled to notice of the application for judgment,

(3) AcTIONS ON CONTRACT FOR MONEY ONLY. In any action on contract for the re-
covery of money only, the plaintiff may file with the clerk the summons and complaint,
proof of personal service of the summens on one or more of the defendants and an affi-
davit that the defendant is in default according to subséction (1). The clerk shall there-
upon enter judgment for the amount demanded in the complaint against the defendants
who are in default. Leaving the summons at the ahode of a defendant is not personal
service within this subsection.

(4) IN CASE OF PUBLICATION. If service of summons is made without the state or by
publication and the defendant is: a nonresident, the plaintiff or his agent shall he exam-
ined on oath as to any payments that may have been made to or for the plaintiff on
account of the demand and the-court shall render judgment for the amount which he is
entitled to recover but not exceeding the relief demanded in'the complaint; and. before
entering judgment the court may require the plaintiff to file security to abide the order of
the court requiring restitution of any property delivered to the plaintiff under the judg-
ment in case the defendant defends the action and succeeds in his defense.

History: Sup. Ct. Order, 258 W v,

Comment of Advisory Committee, 1951: wherein the summons and complaints were

Rewritten to state in (2) the standard bhasis
for taking default judgments, and the varia-
tions in (3) and (4). Default judgments are
common and. they involve great property
interests. Therefore, the utmost care should
be exercised in stating the procedure clearly

and completely, Five days’ notice to defend- .

ant is changed to the usual 8§ days. No other
change in the law is intended. The difference
hetween “proof of service” when application
is made to the court, and ‘“proof of personal
service” when application is made to the
clerk, embodies in the rule the decision in
Mover v. Cook, 12 W 335. [Re order effective
July 1, 1951]

In an action against nonresident, nonap-
pearing defendants to recover on a note,

served on the defendants outside the state,
and the property +which the defendants
owned in the state was not levied on or
seized prior to judgment, a money judgment
entered on behalf 'of the plaintiff, reciting
only that it appears from the pleadings and
afiidavits on file that the defendants own
property in Wisconsgin, and containing no
description, either dir ect or by reference to
the descrlptlon in the aflidavit of the plain-
tiff's attorney, is deemed to be merely a
Jucngment in_ personam, not one in ‘rem,
hence is invalid because no jurisdiction was
obtained over the defendants. A judgment

. should .clearly indicate on its face whether

it is in personam or in rem. In actions of
this type, the better practice would be to
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describe the property affected by the action his interest in such property is sought to be
in the complaint so that at the time of serv- impressed. Schultz v. Schultz, 2566 W 139, 40
jce the defendant is thereby given notice that NW (2d) 515,

270,63 Judgment on admitted claim; order to satisfy. . In an action arising on a
contract for the recovery of money only if the answer admits any part of the plaintiff’s
glaim or.if such answer sets up a counterclaim or set-off for an amount less than the
plaintitf’s elaim and contains no other defense to the action the clerk, on the application
of the plaintiff and five days’ notice to the defendant, shall enter judgment for the
amount so admitted or for the amount claimed in the complaint, after deducting the
amount of the defendant’s eounterclaim or set-off. When the defendant admits part of
the plaintiff’s elaim to be just the court may, on motion, order such defendant to satisty
that part of the claim and may enforce the order as it enforces a judgment or provisional
remedy, .

270.635 Summary judgments, (1) Summary judgment may be entered as provided
in this section in any civil action or special proceeding. S

(2) The judgment may be enteved in favor of either party, on motion, upon the affi-
davit of any person who has knowledge thereof, setting forth such evidentiary facts, in-
eluding documents or copies thereof, as shall, if the ‘motion is by the plaintiff, establish his
cause of action sufficiently to entitle him to judgment; and, if on behalf of the defendant,
such evidentiary facts, including documents or copies thereof, as shall show that his de-
nials or defenses are sufficient to defeat the plaintiff, together with the affidavit of the
moving party, either that he believes that there is no defense to the action or that the
action has no merit (as the case may he) unless the opposing party shall, by affidavit or
other proof, show facts which the court shall deem sufficient to entitle him to a trial.

(3) Upon motion by a defendant, if it shall appear to the court that the plaintiff is
entitled to a summary judgment, it may be awarded to him even though he has not moved
therefor. ‘ .

(4) If the proofs submitted, on the motion, convince the court that the only triable
issue of fact is the amount of damages for which judgment should be granted, an im-
mediate hearing to determine such amount shall be ordered to be tried by a referee or by
the court alone or by the court and a jury, whichever shall be appropriate; and, upon
the determination of the amount of damages, judgment shall be entered.

(5) Should it appear to the satisfaction of the eourt at any time that any of the
affidavits presented puisuant to this rule are presented in had faith or solely for the
purpose of delay, the court may forthwith order the party employing them to pay the
other party double motion costs and the amount of the reasonable expenses which the
filing of the affidavits caused him to incur. - This subsection shall not be construed as
abridging or modifying any other power of the court. )

(6) When an answer alleges a defense which is prima facie established by documents
or public records, judgment may be entered for the defendant unless the plaintiff shows
facts sufficient to raise an issue with respect to the verity or conclusiveness of such docu-
ments or records. ‘

(7) This section is applicable to counterclaims the same -as though.they were inde-
pendent actions; but the court may withhold judgment on a counterclaim until other
issues in the action are determined,

‘On the plaintiffs’. motion for summary scribers of not less than 300 copies at each

judgment on the complaint granting recov-
ery of money deposited by them in escrow,
an affidavit of the plaintiffs’ attorney, to
which was attached a letter addressed by
such attorney to the escrow agent, was in-
sufficient to establish 'the terms of the es-
crow, since such affidavit rose no higher as
proof than the same allegations when made
by the' plaintiff’s atorney on oath in the
verified complaint (which allegations the de-
fendants had on oath denied), and since; the
escrow agent being out of the case by .stipu-
lation, an objection to the competency of the
letter would have to be overcome before it
could even Dbe received as evidence. Under
(7), it was not error for the trial court to
deny the plaintiffs’ motion for summary
judgment dismissing the defendants’ coun-
terclaim. Ryan v. Berger, 256 W 281, 40 NW
(2d) 501, :

. In the plaintiff's affidavit in support of
his motion for summary judgment enjoining
the use of a certain newspaper as the offi-
cial newspaper of a city, a statement that
the plaintiff!'s own newspaper was legally
quahﬁed' to be the official newspaper, with-
out stating any facts to prove he had the
reguired paid circulation to actual sub-

‘the words

publication, was a mere conclusion of law,
inadequate to support a summary judgment.

vlzvg%digan v. Onalaska, 256 W .398, 41 NW (2d)

- Where the defendant’s affidavits on mo-
tion for summary judgment did not contain
“that the action has no merit”
but; on the undisputed facts in the record,
leave could have been granted to renew the
motion on affidavits containing the statutory
language if the question had been raised in
the trial court, no harm _was done to the
plaintiff, Townsend v. La Crosse Trailer
Corp. 256 W 609, 42 NW (2d) 164. .

In an action by a former director against
a . corporation for damages for alleged
wrongful termination of an employment con-~
tract, facts evidenced by undisputed corpo-
rate records controlled on the defendant's
motion for summary judgment over con-
trary statements in the plaintiff’s aflidavits
in opposition to such motion, Stoiber wv.
]1\/&1161‘ Brewing Co. 257 W 13, 42 NW (2d)

As between the plaintiff and another com-
mon stockholder, the record presented no
issue as to the plaintiff’s consent to a sale
of the corporate assets by the creditors’ com-
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mittee to such other stockholder, but showed
that the creditors’ committee, by written
agreement with the plaintiff, was given the
power to sell the assets, and was free to
sell to such other stockholder regardless of
whether the plaintiff consented or objected.
When undisputed documents submitted in
support of a-motion for-summary judgment
show that the movant is entitled to the
judgment demanded, the court must grant
the motion, whatever other facts may be in
dispute under the record. Joannes v. Rahr
Green Bay Brewing Corp., 257 W 139, 42 NW
(2nd) 479,

On a motion, in an action against a motor-
ist and his liability insurer;, for summary
judgment dismissing the action as to the
insurer, the insured’s statements as to the
address to which he claimed he had sent a
notice of accident, although involving dis-
crepancies, presented a substantial issue of
fact as to whether the insured had sent the
notice as required by the policy, thereby
‘preciuding the entry of summary judgment
and requiring that the case proceed to trial,

2940

failure to co-operate as required by the
policy, where an issue of fact as to whether
the insurer exercised reasonable diligence
in ascertaining the insured’s whereabouts
and his address was raised by the affidavits.
Under the provision that the moving party
shall make an affidavit that he believes that
there.is no.defense.to the action or that the
action has no merit, as the case may be,
neither such averment is required of the op-
position, Heimbecher v. Johnson, 2568 W 200,
45 N'W (2d) 610.

On a motion for summary judgment of
dismissal as to one of the defendants in an
action, based on the safe-place statute for
personal injuries sustained by a tenant in a
rooming house, the affidavits and cotunter-
aflidavits presented a substantial issue of
fact at least as to whether such defendant
was operating the rooming house at the
time of the injury and, hence, her motion
for summary judgment should have bheen
denied. It is not for the court, on a motion
for summary judgment, to pass on the ve-
racity of opposing affiants and by so doing

dispose of the action. Batson v, Nichols, 258

The court could not determine as a matter of
i W 356, 46 N'W (24) 192.

law that the insured’s failure to notify the
insurer of a change of address resulted in a

270.64 Judgment after law issue tried. When the plaintiff is entitled to judgment
after trial upon an issue of law he may proceed in the manner preseribed in section 270.62
or according to such orvder for judgment as the court may have made. If the defendant
be entitled to judgment after a like trial he may proceed according to such order therefor-
as may have been likewise made and the court may take any account, or hear proof, or
order a reference or an assessment of damages by a jury, when necessary to enable the
court to complete the judgment,

270.65 Judgment, signing and entry. Except where the clerk is authorized to enter
judgment without the divection of the court, the judgment shall be entered by the clerk
upon the divection of the court. The judge, or the clerk upon the order of the court,
may sign the judgment. ‘

270.66 Costs when taxed; executions. Within 60 days after filing of a verdict on
which the elerk is authorized to enter judgment without an order, or within 60 days after
an order to enter judgment is filed, the successful party may fax costs and perfect the
judgment and cause it to he entered and if he fails so to do the clerk of the court shall
prepare and enter the proper judgment, but without eosts. If there be a stay of pro-
ceedings after the filing of the findings or verdict judgment may be perfected at any
time within 60 days after the expiration of such stay. No execution shall issue until the
judgment is perfected by the taxation of costs and the insertion of the amount thereof
in the judgment. or until the expiration of the time for taxing costs.

A verdict was entered on October 26th, damages or stand a new trial. The plaintiffs
and motions were made and argued after were notrequired to tax costs within 60 days
verdict, and the trial court signed orders on from the date of the verdict, Matosgian v.
December 2d giving the plaintiffs an option Milwaukee Automobile Ins. Co. 257 W 599,
to enter judgment for reduced amounts of 44 NW (2d) 555,

270,67 Restitution in case of reversed judgment; purchaser for value. If any judg-
ment or part of a judgment he collected and such judgment be. afterwards set aside or
reversed the trial court shall ovrder the same to be restored with interest from the time of
the collection, but in case a new trial is ordered the party who has collected such judgment
may retain the same pending such new trial, upon giving a bond in such swm and with
such sureties as the court shall order, conditioned for the restoration of the amount eol-
lected with interest from the time of collection. The order of restitution may be obtained
upon proof of the facts upon notice and motion and may be enforced as a judgment. Noth-
ing hevein shall affect or impair the right or title of a purchaser for value in good faith
without notice. '

270.68 Same. Whenever in a civil action on appeal to the supreme court the appel-
lant shall have omitted to stay execution and pending such appeal the sheriff or other officer
shall eollect all or any part of the judgment appealed from the officer eollecting the same
shall deposit the amount so collected, less his fees, with the clerk of the court out of which
execution issued. In case of reversal on such appeal restitution may he made in accordance
with the provisions of section 270.67. In ease of affirmance the clerk shall pay over such
deposit to the judgment ereditor on the filing of the remittitur from the supreme court.

270.69 Judgment without action; warrant of atborney. (1) A judgmentupon a bond
or promissory note may be rendered, without action, either for money due or to become due,
or to seeure any person against contingent liahility on hehalf of the defendant or both, in
the manner preseribed in this seetion,
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(2) The plaintiff shall file his complaint and an answer signed by the defendant or some
attorney in his behalf, confessing the amount claimed in the complaint or some part thereof,
and such bond or note and, in case such answer is signed by an attorney, an instrument
authorizing judgment to be confessed. The plaintiff or some one in his behalf shall make
and annex to the complaint an affidavit stating the amount due or to become due on the
note or bond, or if such note or bond is given to secure any contingent liability the affidavit
must state concisely the facts constituting such liability and must show that the sum eon-
fessed does not exceed the same. The judgment shall be signed by the court or a judge and
shall be thereupon entered and docketed by the clerk and enforced in the same manner as
judgments in other cases. The documents above named shall constitute the judgment roll,

In a proceeding by the administrators of warrant of attorney in each note only auth-
the estate of a deceased accommodation orized the confession of judgment for such
maker of judgment notes, wherein judgment amount as mlght appear to be “due and un-
was entered in favor of the administrators, paid thereon,” the judgment so entered was
without process, on the warrants of attor11ey void for want of jurisdiction of the court to
contained in the notes, it appeared on the enter it, and it should have been vacated on
face of the record that the notes had been motion ‘made therefor. Halbach v. Halbach,
paid by the administrators, and that the 259 W 329, 48 N'W (2d) 6

[270.70 Stats. 1933 renumbered section 270.69 (2) by 1935 c. 541 s. 170]

270.70 Entry of judgment or order defined. The filing of the judgment or order in
the office of the clerk constitutes the entry of the judgment or order.

270,71 Judgment and order; specific requirements; recorded. (1) Each judgment
shall specify clearly the relief gianted or other determination of the action, and the place
of abode of each party to the action and his oceupation, trade or profession, as aceurately
as can be ascertained.

(2) All judgments and orders of the court or judge shall be recorded in the proper
books.

270.72 Judgment roll. Unless the party or his attorney shall furnish a judgment
roll the clerk, immediately after entering the judgment, shall attach together and file the
following papers, which shall constitute the judgment roll:

(1) In case the complaint he not answered by any defendant the summons and com-
plaint or copies thereof, proof of service, and that no answer has been received, the report,
if any, and a copy of the judgment.

(2) In all other cases the summons, pleadings or copies thereof and a copy of judg-
ment, with any verdiet or report, the offer of the defendant, exception, ecase and all orders
and papers in any way involving the merits and necessarily affecting the judgment.

270.73 Judgments on municipal orders. No judgment shall be rendered in any aec-
tion brought upon any county, town, city, v111age or school order, unless the order upon
whieh said action is based shall be produced in evidence and filed with the court or with
the clerk thereof, and such clerk shall note upon each order the date of such filing. Any
order so filed shall he attached to and become a part of the judgment roll and the same
shall not he detached from such judgment roll or removed from the files without an order
of the court or presiding judge. Any judgment rendered in violation of this section shall
be ahsolutely void.

270.74 Judgment docket. At the time of filing the judgment roll upon a judgment
direeting in whole or in part the payment of money the clerk shall enter in a judgment
docket, either arranged alphabetically or accompanied by an alphabetical index, in hooks
to be provided by the county and kept by him, a docket of such judgment containing:

(1) The name at length of each judgment dehtor, with his place of abode and voea-
tion. If the judgment fails to give the place of abode and the voeation of the judgment -
debtor, the judgment ereditor may at any time file with the clerk an affidavit stating, on
knowledge or information and helief, such place of abode and vocation; and the clerk
shall thereupon enter the facts according to the affidavit in the docket, noting the date
and hour of such entry.

(2) The name of the judgment ereditor, in like manner.

(3) The name of the attorney for the judgment creditor, if stated in the record.

(4) The date of the entry of the judgment.

(6) The day and hour of entering such docket.

(6) The amount of the debt, damages or other sum of money recovered, with the costs.

(7) If the judgment he against several persons such statement shall be repeated under
the name of each person against whom the judgment wag rendered, in the alphabetical
‘order of their names, vespectively, when the docket is arranged a]phabetically or entered
in the index under the name of each such person when the docket is kept with an alphabet-
ical index accompanying.
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270,745 Delinquent income tax docket. At the time of filing the warrant provided
by section 7113 (3) or 7111 (23), the clerk shall enter in the delinquent ineome tax
docket, either arranged alphabetically or accompanied by an alphabetical index, in books
to be provided by the county and kept by such clelk, a docket of such warrant containing:

(1) The name at length of each delinquent income tax debtor, with his place of “abode,
title and trade or profession, if any such he stated in the wanant

(2) The date of the warrant,

(3) The day and hour of entering such docket.

(4) The amount of delinquent income taxes with interest, penalties and costs as set
forth in the warrant.

(5) If the warrant he against several persons such statement shall be repeated under
the name of each person against whom the warrant was issued, in the alphabetical order
of their names, respectively, when the docket is arranged alphahetmally, or entered in the
index under the name of each such person when the docket is kept with an. alphabetical

index accompanymg

270.75 Transcript of justice’s judgment. The clerk of the eireuit court shall, upon
the production to him of a duly certified transeript of a judgment for more than ten dollal S,
exclusive of costs, rendered by any justice of the peace in his county, forthwith file the same
and docket such judgment in the docket of the court in the manner prescribed in section
270.74. When the transeript shall show that execution was stayed in the justice’s eourt,
with the name of the surety thereof, the clerk shall docket the judgment against such
surety as well as the judgment clebt01, and such surety shall be bound thereby as a judg-
ment debtor and his property be subject to lien and he liable thereon to the same extent
as his principal. Every such judgment, from the time of such filing of the transcript
thereof, shall be deemed the judgment of the cireuit court, be equally under the control
thereof and be carried into execution, both as to the prinecipal judgment debtor and his
surety, if any, in the same manner and with like effect as the judgments thereof, except that
no action ean bhe brought upon the same as a judgment of such court nor execution issued
thereon after the expiration of the period of the lien thereof on real estate provided by
section 270.79.

270.76 Judgments docketed in other counties. When a judgment shall have been
docketed as provided in sections 270.69, 270.74 and 270,75, or a warrant shall have been
docketed as provided in section 270.745, it may be docketed in like manner in any other
county, upon filing with the clerk of the cireuit court thereof a transcript of the original
docket, certified by the clerk of the circuit court having custody thereof.

270.77 Entry of judgment in journal, Every clerk of a cowrt of record shall keep,
in a book set apart for the purpose, a daily journal in which every judgment affecting real
estate shall be entered immediately, and after such entry he shall immediately docket such
judgment. All such judgments shall be numbered consecutively, and shall be entered in
such journal thus: .
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270.78 Enforcement of real estate judgment in other céounties. Whenever a judg-
ment affecting real property shall be rendered in any eounty other than that in which such
property is situate the trial court may, at any time, order that the judgment roll in the
action with all papers filed and copies of entries, orders and minutes made therein, shall be -
by its clerk certified and transmitfed to and filed by the elerk of the cireuit court of the
county where snch:property is situate; or order that certified copies thereof be so trans-
mitted and filed and upon such filing such judgment may he enforeed in such eireuit court,
with the same force and effect as if such judgment had heen originally entered therein.
The trial court shall have concurrent jurisdiction to enforce such judgment when celtlﬁed
copies of the judgment roll and papers shall be so transmitted.
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270.79 Lien of judgment; priority; statute may be suspended. (1) Every judgment,
when properly docketed, and the docket gives the judgment debtor’s place of abode -and
"his oceupation, trade or profession shall, for ten years from the date of the rendition
thereof, he a lien. on the real property in the county where docketed, except the homestead
mentioned in section 272.20, of every person against whom it is rendered and docketed,
which lie has at the time of docketing or which he acquires thereafter within said ten years.
The priority of judgments as liens upon veal estate shall be determined by their number on
the daily journal required by section 270.77. The requirements as to place of abode and
ogeupation shall not apply to judgments docketed prior to 1936,

(2) When the collection of the judgment or the sale of the real estate upon which it
is a lien shall be delayed by law, and the judgment creditor shall have caused to be en-
tered on the docket “enfo1cement suspended by injunction” or otherwise, as the case may
‘be, and such entry dated, the time of such delay after the date of such entry shall not
be taken as part of said ten years. And whenever an appeal from any judgment shall be
pending and the bhond or deposit requisite to stay execution has been given or made, the
trial eourt may, on motion, after notice to the judgment ereditor, on such terms as it shall
see fit, dirvect the clerk to enter on the docket that such judgment is “secured on appeal,”
and thereupon it shall cease during the pendency of such appeal to be a lien,

(3) If the judgment be affirmed on appeal or the appeal be dismissed the elerk shall, on
the filing .of the remittitur, enter on the docket “lien restored by affirmance” or “lien
restored by dismissal of appeal” with the date of such entry, and the lien thereof shall be
thereupon restored. Similar entriés may be made with the like effect upon the docket:of
such judgment in any other county upon filing with the clerk of the circuit court thereof a
transeript of the original docket.

270.80 Supreme court judgment, docketing, The clerk of the supreme court, on de-
mand and upon payment of one dollar, shall furnish a certified transeript of any money
judgment of said court which transcript may be filed and docketed in the office of any
clerk of the cireuit court in the manner that other judgments are docketed and shall then be
a like lien and for a like time as civeuit court judgments on the real property in the county
where docketed, And whenever the supreme court shall remit its judgment for the ye-
covery of money or for costs to the lower court such judgment shall in like manner he
docketed by the clerk of said court and shall have the like force and effect as Judgments of
the eireuit court so docketed.

270,81 Docketing federal judgments. Hvery judgment and decree requiring the
payment of money rendered in a distriet court of the United States within this state shall
be, from the docketing thereof in said court, a lien upon the real property of the judgment
debtor situated in the county in which it is so docketed, the same as a judgment of the state
court. And a transcript of such docket may be filed with the clerk of the eireuit court of
any other county; and shall be docketed in his office as in the case of Judgments and decrees
of the state courts and with like effect, on payment of fees as provided in section 59.42,

270.82 Docket entry of reversal of judgment. Whenever any docketed judgment
shall be reversed and the remittitur filed the clerk shall enter on the docket “1eve1sed on
appeal.” .

[270.83 Stats. 1933 repealed by 1935 c. 541 s. 178]

'270.84 Time of docketing; damages. Every clerk who shall docket a judgment or
decree and enter upon the docket a date or time other than that of its actual entry or shall
negleet to docket the same at the proper time shall be liable to the party injured in trehle
the damages he may sustain by reason of such fault or neglect.

270.85 Assignment of judgment. When a duly acknowledged assignment of a ,]udg-
ment shall be filed with the elerk he shall note the fact and the date thereof and of filing on
the docket. An assigment may be made by an entry on the docket thus: “I assign this
judgment to A, B.,” signed by the owner, with the date affixed and witnessed by the clerk.

270.86" Satlsfactmn of judgment by execution. When an execution shall be returned
satisfied in whole or in part the judgment shall be deemed satisfied to the extent of the
amount so returned unless such return be vacated and the clerk shall enter in the docket
that the amount stated in such return has been collected.

270.87 Judgments, how satisfied. A judgment may be satisfied in whole or in palt
or as to any judgment debtor by an instrument signed and acknowledged by the owner or,
at any time within five years after the rendition thereof, (when no assignment has heen filed)
by his attorney of record, or by an acknowledgment of satisfaetion, signed and entered on
the docket in the county where first docketed, with the date of entry, and witnessed by the
" clerk. Hvery satisfaction of a part of a Judgment or as to some of the Judgment debtors
shall state the amount paid thereon or for the release of such debtors, naming them,
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270.88 Satisfaction by attorney not conclusive, No satisfaetion by an attorney
shall be conclusive upon the judgment creditor in respect to any person who shall have
notice of revocation of the authority of such attorney, before any payment made thereon
or before any purchase of property hound by such judgment shall have been effected.

270.89---Duty-of clerk on-filing-satisfaction. -On filing a satisfaction, duly exeeuted
with the clerk he shall enter the same on the eourt record of the case and shall enter a state-
ment of the substance thereof, including the amount paid, on the margin of the judgment
docket with the date of filing the satisfaction.

270.90 Court may direct satisfaction. When a judgment has been fully paid but not
satisfied or the satisfaction has been lost the trial court. may authorize the attorney of the
judgment creditor to satisfy the same or may by order declare the same satisfled and direct

satisfaction to he entered upon the docket.

27091 Judgment satisfied not a lien; partial satisfaction. (1) When a judgment
shall have been satisfied in whole or in part or as to any judgment debtor and such sat-
isfaction docketed, such judgment shall, to the extent of such satisfaction, cease to be a lien;
and any execution thereafter issued shall contain a direction to collect only the residue
thereof, or to collect only from the judgment debtors remaining liable thereon.

(2) Upon proper. notice, any-person who has secured a discharge in bankruptey
may apply to the court where such judgment was entered, for an order to satisfy such
judgment as may have been duly discharged in such order of discharge in bankruptey
and which judgment was duly set forth and included in such schedules of bankruptey as
to the name and address of such judgment holder. If the court is so satisfied that such
order of discharge in bankruptcy was duly obtained and that the name and address of
snch judgment creditor was included in such schedules of bankruptey, then the court
shall declare such judgment to he satisfled and direct satisfaction thereof to he entered
on the docket, The order of the court shall fully release the real property of any such
bankrupt person from the lien of such judgment, Thereafter the entry of such order of
satisfaction of judgment shall be a bhar to any other action against the person securing a
discharge in hankruptey by such judgment creditor.

270,92 Filing transcript of satisfaction. When a satisfaction of a judgment has
been entered on the docket, in the county where it was first docketed a certified transeript
of such docket or a certificate by the elerk, under his official seal, showing such satisfaction,
may be filed with the clerk of the circuit court in any county where it is docketed, and he
shall thereupon make a similar entry on his docket.

[870.93 Stats. 1933 repealed by 1935 c. 541 s. 186]

270.93 Satisfaction of judgment, For the purpose of paying any money judgment,
the debtor may deposit with the clerk of the eourt in which the judgment was entered the
amount of his liahility thereon. The clerk shall give the debtor a certificate showing the
date and amount of the deposit and identifying the judgment; and shall immediately note
on the docket thereof and on the margin of the judgment journal the amount and date
of the deposit. The debtor shall immediately give written notice to the owner of record
of the judgment and to his attorney of reeord, personally or by registered mail, to his
last known post-office address, stating the amount, date and purpose of the deposit, and
that it is held subject to the order of such Judgment owner. Ten days after giving the
notice, the clerk shall, upon filing proof of such service, satisfy the judgment of record,
unless the trial court shall otherwise order. Acceptance by such owner of the sum depos-
ited shall have the same legal consequences that payment direct by the debtor would have,
Payment to the clerk shall include fifty cents clerk’s fees.

270.94 Refusal to satisfy judgment. If any owner of any judgment, after full pay-
ment thereof, fails for seven days after being thereto requested and after tender of his
reasonable charges therefor, to satisfy the judgment he shall be liable to the party paying
the same, his heirs or representatives in the sum of fifty dollars damages and also for actual
damages occasioned by such failure.

270.95 Action on judgment, when brought, No action shall be brought upon a judg-
ment rendered in any court of this state, except a court of a justice of the peace, between
the same parties, without leave of the court, for a good cause shown, on notice to the ad-
verse party.

The assignee of the judgment is the same tain leave to bring this actlon Gou d v.
party as the assignor in the contemplation Jackson, 257 W 110, 42 NW (24d)
of the statute so that the assignee must ob-

[270.96 Stats. 1931 repealed by 1933 c. 436 s. 19]
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270.96 Uniform enforcement of foreign Judgments act. (1) DerFinirTIONS. As
used in thig section:

(a) “Foreign judgment” means any Judgment decree or order of a court of the
United States or of any state or territory which is entitled to qu faith and eredit in this
state.

(b) “Register” means to file and docket a foreign judgment in a ecourt of this state.

(e) “Levy” means to take control of or create a lien upon property under any judicial
writ or process whereby satisfaction of a judgment may be enforeced against such property.
- (d) “Judgment debtor” means the pa1ty against whom a foreign judgment has heen
rendered.

(2) REGISTRATION OF JUDGMENT. On apphcatmn made within the time allowed for
bringing an action on a foreign judgment in this state, any person entitled to bring such
action may have a foreign judgment registered in any court of this state having jurisdie-
tion of such an action.

(3) APPLICATION FOR REGISTRATTON. A verified complaint for registration shall seb
forth a copy of the judgment to he registered, the date of its entry and the record of any
subsequent entries affecting it all authenticated in the manner authorized by laws of the
United States or of this state, and a prayer that the judgment be registered. The clerk
of the registering court shall notify the elerk of the court which rendered the original
judgment that application for registration has been made, and shall request him to file
this information with the judgment.

(4) PERSONAL JURISDICTION, Af any time after registration the plaintiff shall he
entitled to have summons issued and served upon the judgment debtor as in an action
brought upon the foreign judgment, in any manner authorized by the law of this state
for abtaining jurisdiction of the person.

(6) NOTICE IN ABSENCE OF PERSONAL JURISDICTION. If jurisdietion of the person of
the judgment debtor eannot be obtained, a notice clearly designating the foreign judgment
and reciting the fact of registration, the court in which it is registered, and the time
allowed for pleading, shall be sent by the clerk of the registering cowrt by registered
mail to the last known address of the judgment debtor. Proof of such mailing shall be
made by certificate of the clerk.

(6) Lmvy. At any time after registration and regardless of whether jurisdietion of
the person of the judgment debtor has been secured or final judgment has been obtained,
a levy may bhe made under the registered judgment upon any property of the judgment
debtor which is subject to execution or other judicial process for satisfaction of judg-
ments.

(7) Nmw PERSONAL JUDGMENT. If the judgment debtor fails to plead Wlthln 30 days
after jurisdiction over his person has been obtained, or if the court after hearing has re-
fuzed to set the registration aside, the registered judgment shall hecome a final personal
judgment of the court in which it is registered.

(8) DerExsEs. Any defense, set-off, counterclaim or ecross complaint which under
the law of this state may be asserted by the defendant in an action on the foreign judg-
ment may be presented hy appropriate pleadings and the issues raised thereby shall he
tried and determined as in other ecivil actions. Such pleadings must be filed within 30
days after personal jurisdiction is acquired over him or within 30 days after the mailing
of the notice prescribed in subsection (5).

(9) PenpENCY oF APPEAL. If the judgment debtor shows that an appeal from the
original judgment is pending or that he is entitled and intends to appeal therefrom, the
court shall, on such terms as it thinks just, postpone the trial for such time as appears
sufficient for the appeal to be concluded, and may set aside the levy upon proof that the
defendant has furnished adequate seeuuty for satisfaction of the judgment.

(10) EFFECT OF SETTING ASIDE REGISTRATION. An order setting aside a registration
constitutes a final judgment in favor of the judgment debtor.

(11) ApPeAL. An appeal may be taken by either party from any judgment sustaining
or setting aside a registration on the same terms as an appeal from a Jlldo‘lnellt of the
same court.

© (12) NEW JUDGMENT QUASI IN REM. If personal jurisdiction of the judgment debtor
is not secured within 30 days after the levy and he has not, within 30 days after the mail-
ing of the notice preseribed by subsection (5), acted to set aside the registration or to
assert a set-off, counterclaim or cross complaint the rvegistered judgment shall he a final
judgment quasi.in rem of the cowrt in which it is registered, binding upon the judgment
debtor’s interest in property levied upon, and the court shall enter an ovder to that effect.




270.96 ISSUES, TRIALS AND JUDGMENTS 2946

(13) Saue UNDER LEVY. Sale under levy may he held at any time after final judgment,
either personal or guasi in rem, but not earlier except as otherwise provided by law for
sale under levy on pevishable goods, Sale and distribution of the proceeds shall be made
in accordance with the law of this state.

(14) INTEREST AND- COSTS. When a registered foreign judgment. becomes a.final
judgment of this state, the court shall include as part of the judgment interest payable
on the foreign judgment under the law of the state in which it was rendered, and the cost
of obtaining the authenticated copy of the original judgment. The court shall include as
part of its judgment court costs incidental to the proceeding in accordance with the law
of this state, '

(15) SATISFACTION OF JUDGMENT. Satisfaction, either partial or complete, of the
original judgment or of a judgment enterved thereupon in any other state shall operate to
the same extent as satisfaction of the judgment in this state, except as to costs authorized
by subsection (14).

(16) OprroNAT PROCEDURE., The right of a judgment ereditor to bring an aetion to
enforece his judgment instead of proceeding under this section remains unimpaired.

(17) UNIFORMITY OF INTERPRETATION., This section shall be so interpreted and con-
strued as to effectuate its general purpose to make uniform the law of those states which
enact it. ]

(18) SHorT mTLE. This section may be cited as the uniform enforecement of foreign
judgments section. '

 History: 1951 c. 247 s. 53,






