
354.01 ARREST AND EXAMINATION 3326 

CHAPTER 354. 

ARREST AND EXAMINATION. 

354.01 Process, who issues. 
354.02 Complaint and warrant 01' summons; 

service; return. 
354.025 John Doe proceeding. 
354.03 Arrest without warrant. 
354.03,1 Bail upon arrest. 
354.037 Arrest on charge of felony. 
354.04 Prisoner taken before magistrate. 
354.05 Adjournments of hearing. 
354.06 Forfeiture of bail. 
354.08 Preliminary examination; separation 

of witnesses; transfer of exam­
ination. 

354.09 Change of venue. 
354.10 Exclusion of public. 
354.11 Testimony to be written. 
354.12 Discharge; when complainant to pay 

costs. 
354.13 Commitment, trial, bail. ' 
354.14 Bail in case of life imprisonment. 

354.15 
354.16 
354.17 
354.20 
354.30 
354.31 
354.32 
354.33 
354.34 
354.36 
354.38 
354.39 
354.40 
354.42 

354.43 
354.46 
354.47 
354.48 

Bail, sureties, lien. 
Bail of prisoners. 
Examinations returned to court. 
Bail fol' witness. 
Forfeiture of bail. 
Surety may satisfy default. 
Remission of penalty. 
Actio'ns not barred. 
Exalnination 'vaived. 
Bail to appear for trial; form. 
Entry of bail. 
Bonds valid; their effect. 
Oath of sureties. 
Surety company bond or deposit of 

money. 
Surrender of principal 'by sureties. 
Arrest of witnesses for perjury. 
Cal' conductor, police power. 
Summary arrest at fish hatchery. 

354.01 Process, who issues. (1) For the arrest of persons accused of crime, the 
judges of courts of record, court commissioners, justices of the peace, district attorneys 
and other officers expressly empowered thereto are authorized to issue process. The offi­
cials mentioned in this subsection (except district attorneys) are referred to generally in 
chapters 355 to 363 as magistrates. 

(2) District attorneys are not magistrates, and their authority to issue process is 
limited to that prescribed in section 354.02. 

. Proceedings for the arrest and exatnina­
tion of offenders and commitment for trial, 
under 354.01 et seq., are not proceedings 
in any court but are proceedings before 

certain officers known to the law as magis­
trates. State v. Friedl, 259 W ,110, 47 NW 
(2d) 306. 

354.02 Complaint and warrant or summons; service; return. (1) A complaint is 
a writ en statement of the essential facts constituting the offense charged and may be upon 
information and belief. It shall be made upon oath before a magistrate or other person 
empowered to issue warrants of arrest. 

(2) If it appears from the complaint that there is probable cause to believe that a 
crime has been committed and that the accused committed it, the magistrate shall issue a 
warrant or summons. 

(3) A complaint may be subscribed and sworn to before the district attorney and 
thereupon he may issue a warrant for the arrest of the accused returnable before some 
magistrate of his county. The district attorney shall forthwith deliver the complaint to 
the magistrate before whom the warrant is returnable. The magistrate shall docket the 
case as though the proceedings had originated before him and shall then pl10ceed ac­
cordingly. 

(4) The magistrate or district attorney may issue a summons instead of a wa.l'rant. 
If the defendant fails to appear in response to the summons, the magistrate shall issue 
a warrant. 

(5) (a) The wal'l'ant shall be signed by the magistrate or district attol'l1ey and shall 
contain the name of the defendant or, if his' name is unknown, any name 01' description 
by which he can be identified with reasonable certainty. The warrant shall contain the 
charge stated in the cOlllplaint. It shall command that the defendant be arrested and 
broug'ht before the magistrate. 

(b) The sumlllons shall be in the same form as the warrant except that it shall sum­
mon the defendant to appear before the magistrate at a stated time and place. 

(6) (a) The warrant or summons may be served anywhere in the state. The warrant 
is served by arresting' the defendant. The officer need not have the warrant in his pos­
session, but upon request it shall be shown to the defendant as soon .as possible. An 
arrest may be made by a peace officer when advised by any other peace officer that a 
warrant has been issued. In such case the officer shall inform the defendant of the crime 
with which he is charged. 

(b) The summons may be served by any person except the complainant. It shall be 
3ervec1 by deliVering a copy to the defendant personally or by leaving a copy at his usual 
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place of abode with a person of discretion residing therein or by mailing a copy to the 
defendant's last known address. 

(c) The officer serving the warrant shall make return thereof to the magistrate before 
whom the defendant is brought. An unserved warrant shall, at the request of the district 
attorney, be retUl'ned to the magistrate Imd canceled. On or before the return hour the 
person who served the summons shall make return to the magistrate who issued it. 

(d) At the request of the district attorney a warraHt 01' summons which is returned 
unserved may be again delivered for service. 

(7) The complaint and warrant and summons may be in the forms prescribed by sec-
tion 360.36. . 

354.025 John Doe proceeding. If a person complains to a magistrate that he has 
I'eason to believe that a crime has been committed within his jurisdiction, the magistrate 
shall examine the complainant on oath and any witnesses pI'oduced by him and may, and at 
the request of the district attorney shall, subpoena and examine other witnesses to ascer­
tain whether a crime has been committed and by whom committed .. The extent to which 
the magish,a:te may proceed in such examination is within his discretion. The examina­
tion may be adjourned and may be secret. If it appears probable from the testimony 
given that a crime has been committed and who committed it, the complaint shall be re­
duced to writing and signed and verified; and thereupon a wal'l'ant shall issue for the ar­
rest of the accused. The record of such proceeding' and the testimony taken shall not be 
open to inspection by anyone except the district attorney unless it is used by the prosecu­
tion at the trial of the accused and then only to the extent that it is so used. 

354.03 Arrest without warrant. (1) 'NHEN LAWFUL. An al'rest by a peace officer 
without a wal'l'ant for a misdemeanor 01' for the violation of an ordinance is lawful 
whenever the officer has reasonable grounds to believe that the person to be arrested has 
committed a misdemeanor 01' has violated an ordinance and will not be apprehended 
unless immediately al'l'ested or that personal or property damage may likely be done 
unless immediately arrested. This subsection is supplemental to section 62.09 (13) and 
shall not in any way limit any powers to arrest granted by that section. 

(2) ARREST UNDER WARRANT NOT IN OFFICER'S POSSESSION. An al'l'est by a peace offi­
cer acting undcr a warrant is lawful even though the officer does not have the warrant in 
his possession at the time of the arrest, but, if the person arrested so requests, the wal'l'ant 
shall be shown to him as soon as practicable. An arrest may lawfully be made by a peace 
officer when advised by any other peace officer in the state that a warrant has been issued 
for the individual. 

A· search for and seizure of stolen goods driving a foreign-licensed automobile with 
is to be considered as on a different basis and the 2 men in it, and followed the car, and 
as totally different from a search for and saw through the window thereof a pair of 
seizure of a man's private books and papers unfinished trousers and considerable other 
for the purpose of obtaining' information clothing in the back thereof, the officel's had 
therein contained or for using them as evi- probable cause to believe that the car con­
dence against him. State v. Cox, 258 W 162, tainec1 stolen clothing and that the defend-
45 NW (2d) 100. ant was acting in concert with and for the 

Information which police officers pos- benefit of the 2 men whom the officers were 
sessed as to 2 men of a certain description seeking, so that the arrest of the defendant 
having taken clothing from a store in Octo- then without a warrant, and the search of 
bel', 1948, and as to these same 2 men having the car incidental thereto, were lawful, and 
been in such store on .January 13, 1950, acting the evidence thus obtained was admissible 
in the same manner as previously, would in the prosecution of the defendant for re­
have justified the arrest of the 2 men without ceiving stolen property and aiding in con­
a warrant for the 1948 shoplifting; where the cealing stolen property. State v. Cox; 258 W 
offi'cers on .January 13th saw the defendant 162, 45 N,Y (2d) 100. 

354.034 Bail upon arrest. (1) BAIL IN ANOTHER COUNTY. (a) If the crime charged 
is not punishable by imprisonment in the state prison and the arrest is made in a county 
other than the county from which the warrant issued and the defendant requests to be 
brought before a magistrate of the county in which arrested, for the purpose of giving 
hail, the officer having him in custody shall take him before such a magistrate for that 

, purpose and the magistrate may admit llim· to bail on his bond with sureties, to appear 
before the magistl'ate named in the wal'1'ant at a time and place stated in the lJond. 

(b) If the defendant is bailed, the magistrate shall certify the facts upon the wal'1'ant; 
and the warrant and bail bond shall be forthwith delivered by the officer to the magistrate 
before whom the defendant is bound to appear. 

(2) BAIL BY OFFICER. (a) The person issuing' the warrant may fix the amount of 
the bail and indorse it on the warrant. If the defendant offers to give bail, the arresting 
officer may take his bond, with sufficient sureties, for his appeal'ance before the magistrate 
at a time and place stated in the bone1. In lieu of sureties, the defendant may deposit 
with the officer the amount of the bail required. 

(b) If the defendant is so admitted to bail, the officer shall certify the facts upon the 
warrant and shall forthwith deliver the warrant and the bond and any deposit to the 
magistrate named in the warrant. 
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(3) PROOEEDING IF BAIL NOT GIVEN. If the prisoner is not bailed, the officer shall 
take him 1Jefore the magistrate named in the warrant 01', in his absence, another mao'is-
trate of the county in which the warrant was issued. b 

354.037 Arrest on charge of felony, 'When the crime charged in a warrant is a 
felony, the officer making' the arrest in some other county shall convey the prisoner to the 
county where the warrant issued, and he shall be proceeded with in the manner directed 
in the following sections. 

354.04 Prisoner taken before magistrate. Except as provided otherwise in section 
354.034, every person arrested upon, a warrant shall be taken before the magistrate before 
whom it is returnable or if he is unable to attend before another magistrate of the same 
county. In cases not triable before the magistrate, the defendant shall not be required 
to plead. 

354.05 Adjournments of hearing. (1) The mag'istrate may adjourn the examina­
tion from time to time, but not exceeding 10 days at one time without the consent of the 
defendant, and to any place in his county, and the defendant shall be committed in the 
meantime unless he is bailed. 

(2) If he is not bailed, the magistrate shall order him committed to await examina­
tion on a day named in the commitment. On the appointed.day he shall be brought 'before 
the magistrate. 

354.06 Forfeiture of bail. If the defendant does not appear before the magistrate 
as required by the bail bond, the magistrate shall recOl:d the default and shall certify the 
bond with the record of default to the circuit court; and like proceedings shall be had 
therein as upon a breach of a bond for appearance before that court. The magistrate may 
reissue the warrant or issue another warrant for the arrest of the defendant. 

354.08 . Preliminary examination; separation of witnesses; transfer of examination. 
(1) WITNESSES EXAMINED AND OROSS-EXAMINED. As soon as may be, the magistrate 
shall swear and examine or permit the district attorney to examine the witnesses for the 
state, in the presence of the defendant, in relation to the crime charged in the complaint; 
and they may be cross-examined. Then the witnesses for the defendant shall be sworn 
and examined and may be cross-examined. The defendant may be assisted by counsel. 

(2) SEPARATION OF WITNESSES. During' the examination, the magistratc may exclude 
from the place of examination all witnesses until they are called to testify; and he may 
also direct that persons who are expected to be called as witnesses be kept separate until 
called; and he may prevent them from communicating with one another until they have 
been examined. 

(3) TRANSFER OF EXAlIHNATION. If it is inconvenient or impractical for the magis­
trate before whom the defendant is first brought to proceed with the examination within 
10 days, the magistrate may transmit the case to anothel' qualified magistrate of the 
county and he shall proceed with the examination. 

354.09 Change of venue. If a defendant makes oath before the examination lJegins 
that he believes that the magistrate will not decide impartially in the matter, the magis­
trate shall transmit the case to the nearest magistrate qualified to conduct the examina­
tion; and he shall proceed with the examination. No case shall be removed after a second 
adjournment, and only one removal shall be allowed. If 2 01' more defendants are charged 
with the crime, no removal shall be allowed unless they all join in the oath of prejudice. 
This section shall not apply to cities where police justices have exclusive criminal jurisdic­
tion to conduct preliminary examinations. 

354.10 Exclusion of public. If the defendant is accused of a crime against chastity 
01' morality or decency, the magistrate may exclude from the hearing all persons not, 
oftlcers of the court or otherwise required to attend. 

354.11 Testimony to be written. The testimony shall be written by the magistrate 
or under his direction. 

354.12 Discharge; when complainant to pay costs. If it appears to the magistrate 
upon the examination that no crime has been committed or that there was no probable 
cause for charging the defendant with a crime, he shall be discharg·ed. If the magistrate 
certifies in his docket that the complaint was malicious and without probable cause, he 
shall enter judgment against the complainant and in favor of the county for the taxable 
cos1 s of the proceeding', and thereafter proceedings shall be as provided in section 360.22. 

See note to 343.01, citing State v. Janasky, See note to 358,12, citing State v. Friedl, 
258 W 182, 45 NW (2d) 78. 259 W 110, 47 NW (2d) 306. 
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354.13 Commitment, trial, bail. (1) If it appears probable that a crime has been 
committed which is not within the trial jurisdiction of a justice of the peace and that 
the defendant is probably guilty, he shall be committed to await trial. If the crime is 
bailable by the magistrate and a sufficient bail is offered he shall be released. 

(2) When it appears from the evidence that the crime with which the defendant is 
accused is within the trial jurisdiction of a justice of the peace, if the magistrate is a 
justice he shall amend the complaint and warrant to conform to the evidence; and shall 
thereul)on proceed to try the defendant as though the proceeding had originated before 
him under chapter 360. But if the magistl'ate is not a justice of the peace or if he is a 
justice but cannot proceed with t)le trial, he shall amend the warrant and complaint and 
transmit all the papers and a copy of his docket to the nearest justice of the peace of the 
county. The defendant shall 1)e taken before the justice designated and he shall proceed 
to try the defendant pursuant to chapter 360, the same as though the proceeding had 
originated before him under that chapter~ 

If it appears from the evidence on a pre­
liminary examination that any offense has 
been committed, even though not the one 
charged in the complaint, and that the de­
fendant is probably guilty, the examining 
magistrate must hold the defendant for trial; 
and a finding as to any specific offense is not 
required. State ex reI. Kowalesld v. Kubiak, 
256 W 518, 41 N,y (2d) 605. 

On a preliminary examination of the 
president and principal stockholder of an in­
corporated store, who devoted his full time 
to its affairs and was assisted by relatives 
and who was charged with making a false 
and fraudulent tax return of corporate in­
come, testimony of a former cashier as to 
falsifying figures so as to show less than 

the true amount of sales and withdrawing 
a balancing amount of cash and placing it in 
a drawer in a desk which she used, and evi­
dence as to the disappearance of certain rec­
ords from which a tax auditor had computed 
that $41,800 was withdrawn and not ac­
counted for in the tax return, and the fail­
ure to prosecute the former cashier for em­
bezzlement on the discovery of $ 9,600 ·in ·the 
desk once occupied by her, and the full re­
lease of all claims against her while em­
ployed in the store, were sufiicien t to war­
rant the magistrate's finding of probable 
cause to believe that the defendant l<new the 
tax return to be false and was guilty of the 
offense charged. State ex re]. :NIarachowsky 
v. Kerl, 258 W 309, 45 NW (2d) 668. 

354.14 Bail in case of life imprisonment. Only a justice of the supreme court or 
the presiding circuit judge may admit to bail a person charged with a crime punishable 
by imprisonment for life. 

354.15 Bail, sureties, lien. (1) Except as provided in this section, no bail bond 
shall bind p1'operty. The bail bond shall be sufficient to secure the appearance of the 
defendant fo1' trial. 

(2) In case of murder the bond shall be signed by the defendant and at least 2 sureties 
who severally swear that each owns real property in this state not exempt from execution,. 
worth a named sum, which sums shall aggregate double the penalty in the bone1. No 
surety shall be accepted who does not justify in at least one-third of the penalty, and 
when required by the district attorney or by the court, he shall describe such real property. 

(3) In case of murder, the bond shall be filed in the office of the clerk of the circuit 
court and entered in the judgment docket the same as jUdgments are docketed. A tran­
script of the docket may be filed in every county where any of such real property is lo­
cated. From the time the bond is docketed it shall be a charge upon the real property, 
except the homesteads, of the parties wherever the same is located, until fully paid and 
satisfied or otherwise discharged. 

354.16 Bail of prisoners. Except as otherwise provided in section 354.14, any 
judge of a court of record may admit to bail a prisoner who is committed for a bailable 
offense. He may admit to bail any person committed because he failed to find sufficient 
surety to insure his appearance as a witness. The judge may increase or decrease the 
amount of bail that has been required. 

354.17 Exa.minations returned to court. All examinations and the evidence and 
bonds taken by a magistrate shall be certified and returned by him within 10 days to the 
clerk of the court before which the defendant is bound to appeal'. 

354.20 Bail for witness. If it appears by affidavit that the testimony of a person 
is material in any criminal proceeding and that it may become impracticable to secure his 
presence by subpoena, the court or examining magistrate may, if he is in court, require 

. him to give bail for his .appearance as a. witness. If the witness is not in court a warrant 
for his arrest may be issued and upon return thereof the court may require him to give 
bond for his appearance as a witness. If he fails to give bail, he may be committed to the 
custody of the sheriff pending final disposition of the proceeding. His release may be 
ordered if he has been detained for an unreasonable length of time; and the court may 
at any time modify the bail requirement. The general rule as to the form and conditions 
of the bail bonds of persons accused of crime and forfeiture and enforcement thereof 
shall apply to bail under this section. 
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354.30 Forfeiture of bail. When any person under bail to appeal' and answer or 
to prosecute an appeal 01' to testify fails to perform the condition of his bail, his default 
shall be recorded and an action lllay be commenced to enforce the penalty in the bond. 

354.31 Surety may satisfy default. Any surety may, after default and by leave 
of the court, pay to the clerk of the court the amount for which he was bound, with 
such costs as the court directs, and thereupon be discharged. 

354.32 Remission of penalty. In an action on a bail bond and if the penalty is 
adjudged forfeited, the court may remit part or the whole of the penalty; and may ren­
der judgment for the state according to the circumstances and the situation of the party 
and 1.1pOn such terms and conditions as to the court seem just. 

354.33 Actions not barred. No such action shall be defeated by reason of failure 
to record the default; nor by reason of any defect in the form of the bail bond if it suffi­
ciently appears therefrom at what court the defendant or witness was bound to appeal' 
and that the court 01' magistrate taking the bond had authority to take it. 

354.34 Examination waived. A defendant may waive a preliminary examination; 
and, except in murder cases, may give bond with sufficient sureties to be approved by the 
magistrate for his appearance at the trial court. 

354.36 Bail to appear for trial; form. (1) A defendant's bail for his appearance 
in the trial court shall be conditioned for his appearance at the current term and from 
term to term thereafter until discharged. 

(2) The bail bond may be in substantially the following form: 
STATE OF WISOONSIN, } 
.... County, 
Town (city, village) of .... 
The State of Wisconsin, 

v. 
Name of defendant. 
We, A. B., C. D.' and E. F. hereby give bail in the sum of .... (the amount fixed as 

bail) dollars for the appearance of A.B. at the current term of the .... . ... (insert the 
name of the. trial court) to answer a criminal prosecution for (state the crime) and from 
term to term thereafter until discharged.' . 

Dated .... ,19 ... 

Approved .: .. 
Judge, etc. 

(Signed) A. B. 
C. D. 
E. Jr. 

354.38 Entry of bail. Bail given in open court shall have the same force and effect 
as a formal bail bond and may be entered on the minutes thus: 

A. B., C. D. and E. F. came into court and gave bail in the sum of .••• dollars for 
the appearance of said A.B., at the current term and from term to tel'm thereafter until 
discharged, to answer a criminal prosecution for (state the crime). 

354.39 Bonds valid; their effect. Bail bonds given or entered in substantially the 
form prescribed by 354.36 01' 354.38 shall bind the principal and sureties jointly and 
severally for the 'appearance of the defendant from day to day during the current term 
and on the first day of each subsequent regular term alld from day to day thereafter 
during each term, unless the defendant is excused from such daily attendance, and for 
like appearance at any court to which the case may be removed for trial until he is dis­
charged; and that the defendant shall do and receive what the court enjoins upon him, 
and not depart the court without leave. 

354.40 Oath 'of sureties. The oath required of the sureties on a bail bond may be 
subjoined to the bond in substantially the following form: 

STATE OF WISCONSIN, ~ 
.... County, ~ 

C. D. and E. F., the smeties above named, being severally duly sworn, each for himself 
says that he owns unincumbered real estate within this state, not exempt from sale on 
execution, worth at least •... dollars (total amount to be double the sum at which the bail 
is fixed). 

(Signed) C. D. 

Subscribed' and sworn to before me, this .... day or .... , 19 ... 
E.~ 

. ...... . 
Judge, etc. 
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354.42 Surety company bond or deposit of money. 'Where bail is required of any 
person for his appearance to answer'a criminal charge (except murder) or as a witness, 
he may fUl'llish a bail bond executed by himself and a surety company authorized to do 
business in this state, using the usual form for that purpose, which bond 'shall he accom­
panied by a certified copy of the certificate of the commissioner of insurance; or such 
person may give his personal bond without sureties upon depositing with the court the 
amount thereof in money, which deposit, on forfeitUl'e of such bond, shall be paid into the 
county treasUl'y in discharge of the bond. In case 'Of a witness it shall be refunded to the 
depositor upon his appearance according to the terms of his bond; and in the case of a 
defendant, it shall be applied by the magistrate or court before whom the accused is tried, 

- in satisfaction of so much of the judgment as requires the payment of money, rendering 
the surplus money to the depositor. If money is deposited with a magistrate, it shall be 
paid over with his retul'll to the clerk of the court in which he is bound to appeal'. 

Court may not order costs collected fro111 lected out of cash bail notwithstanding -that 
cash bail unless accused is sentenced to pay such bail was posted by a person other than 
a fine and costs. (353.25) Fine and costs prop- the defendant. 39 Atty. Gen. 209. 
erly taxed against defendant may be col-

354.43 Surrender of principal by sureties. (1) When the sureties desire to be 
discharged from the obligations of their bond, they may arrest the principal and deliver 
him to the keeper of the jail to which he was committed, or if he has not been so com­
mitted he may be surrendered to the officer who had him in custody at the time he was 
admitted to bail. 

(2) The sureties shall at the time of surrendering the principal deliver to the officer 
into whose custody he is surrendered a certified copy of the original commitment, if any, 
and of the order admitting him to bail and of the bond thereon; and such delivery of 
copies shall be sufficient authority for the officer to receive and detain the principal until 
he is otherwise bailed or discharged. 

(3) Upon such surrender to an officer not the keeper of the jail in which the principal 
is to be detained, the officer shall forthwith convey him to the jail of the county in which 
the crime is triable, and he shall be received and detained therein as though he had been 
originally committed there. 

(4) Upon such delivery of the principal, the sureties may apply to the court for an 
order discharging them from liability as sureties; and, upon satisfactory proof being 
made that this section has been complied with, the court shall make an order discharging 
them from liability. 

354.46 Arrest of witnesses for perjury. If it appears to the trial judge that a wit­
ness so testified lJefore llim as to induce a reasonable belief that he committed perjury, 
the judge may order his arrest, stating in the order the -reason for the arrest; and such 
order shall stand as a criminal complaint upon which the clerk of the court shall issue a 
warrant. Notice of the proceedings. shall be given to the district attol'lley. The accused 
shall be brought before the judg'e issuing' the order for a preliminary examination. 
Thereafter the procedure shall be as in other cases. If any paper, book or document was 
produced which is needed in the prosecution for perjUl'Y, the judge may order a certified 
copy made, which copy shall have the same effect as the original. 

354.47 Car conductor, police power. The conductor or other person in charge of a 
public passenger conveyance may arrest any person violating section 351.60 or 351.55 
and deliver him to any policeman, constable, or other peace officer at the earliest reason­
able opportunity, and such officer shall bring the offender 1)efore a magistrate of the 
county where, the crime was committed and make complaint against him. For such arrest 
the person in charge of the conveyance shallliave the powers of a sheriff. 

354.48 Summary arrest at fish hatchery. The person in charge of any fish hatchery 
is empowered to arrest any person who in his presence violates section 348.388, 348.389 
or 348.39, and shall deliver him to some peace officer for prosecution. 




