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78.01 Definitions, citation. The words and phrases used in' this chapter shall be
construed for the purpose thereof as follows, except in those instances where the context
clearly indicates a different meaning:

(1) This act may be cited as the “Motor Fuel Tax Law.”

(2) “Association” means a partnership, limited partnership, or any other form of un-
incorporated enterprise owned by two or more persons.

(8) “Corporation” means a corporation or joint stock association organized under the
laws of this state, the United States or any other state, territory, foreign country or de-
pendency. .

(4) “Jobber” means every person, firm, association, or corporation, other than a
wholesaler, engaged in business as a johber, broker or merchant dealing in motor fuel.

(56) “License” means a license to aet as a wholesaler of motor fuels,

(6) “Motor fuel” means and includes Class 1 motor fuel and Class 2 motor fuel as
hereinafter defined. Class 1 motor fuel shall mean (a) all products commonly or eommer-
cially known or sold as gasoline (including casing-head and absorption or natural gaso-
line) benzol, benzene or naphtha regardless of their classification or uses; and (b) any
liquid prepard, advertised, offered for sale or sold for tse as or commonly and commer-
cially used as a fuel in internal combustion engines which has a flash point of less than
110 degrees Fahrenheit when tested in the Tagliabue closed cup or when subjected to
distillation in accordance with the standard method of test for distillation of gasoline,
naphtha, kerosene and similar petroleum produets (Ameriean society of testing materials
designation D-86) shows not less than 10 per cent distilled (recovered) below 347 degrees
Fahrenheit or not less than 95 per cent distilled (vecovered) below 464 degrees Fahren-
heit. Class 2 motor fuel shall mean all combustible gases which exist in a gaseous state at
60 degrees Fahrenheit and at a pressure of 14-7 /10 pounds per square inch absolute, and
other products not included within the foregoing provisions of this subsection; provided,
however, that only those quantities of said combustible gases and said other products which
are sold for use or used to propel motor vehicles upon the publie highways, and in ma-
chinery and equipment in connection with the construction, repair and maintenance of the.
public highways, shall be subject to the tax imposed by this chapter.

(7) “Blending” means the mixing together by any process whatsoever, of any one or
more products of petroleum, with or without other products, and regardless of the origi-
nal charaeter of the product so blended, provided the resultant product so obtained is
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_capable of use for the generatien of power for the propulsion of motor vehicles, airplanes,
or motor boats, except only such blending as may occur in the process known as refining
hy the original refiner of crude petroleum, and except also the blending of produets known
as lubricating oil in the production of lubricating oils and greases.

(8) “Blender” means any person who engages in the practice of blending, as herein
defined. '

(9) “Motor vehicles” means motor vehicles as defined in section 85.10, with the excep-
tion of farm tractors, as therein defined. -

(10) “Person” means and includes every natural person, association or corporation,
Whenever used in any clause preseribing and imposing a fine or imprisonment or both, the
term “person” as applied to associations shall mean and include the partners or members
thereof, and as applied to corporations, the officers thereof.

’ (11) “Department” means the state department of taxation of Wisconsin.

(12) “Wholesaler” means and includes any person (including the state of Wisconsin
and any political subdivision thereof, but not including the United States of America
or any of its agencies except to the extent now or hereafter permitted by the constitution
and laws thereof) :

(a) Making the first sale or other disposition in this state of any motor fuel, imported
into this state from any other state, territory or foreign country, after it has been re-
ceived within this state within the meaning of this chapter, provided the majority of the
gallonage of such sales or other dispositions are delivered by tank ear or tank truck o
hoth from the place of business where first veceived, or provided such place of business
where first received within this state has a minimum storage capacity for motor fuel of
20,000 gallons; or -

(b) Consuming or using in this state motor fuel imported into this state which hag
been purchased or otherwise acquired hefore it has heen received by any other person in
this state within the meaning of this chapter; or consuming or using motor fuel purchased
or otherwise acquired by him tax-free in tank car lots from a refinery, marine terminal
or pipe-line terminal in this state; or

(e) Producing, rvefining, preparing, distilling, manufacturing, blending or com-
pounding motor fuel in this state; or

(d) Purchasing motor fuel tax-free in tank car lots from a refinery, marine terminal
or pipe-line terminal in this state, provided such person maintains in this state a place
of business for the storage of motor fuel from which a majority of the gallonage so pur-
chased is delivered by tank car or tank truck or both, or if not maintaining such a place
of business in this state, maintaining a place of business in this state having a minimum
storage capacity for motor fuel of 20,000 gallons from which sales or other dispositions
are made of the motor fuel so purchased; or

(e) licensed as a wholesaler or distributor of motor fuel by and in a bordering state
and making sales or other dispositions of motor fuel to persons in this state, other than
to licensed wholesalers or licensed industrial users, within a local trading avea extending
into this state not more than 25 miles from such wholesaler’s or distributor’s place of
business in such bordering state; or _

(f) Licensed as a wholesaler or distributor of motor fuel by and in any other state
and making barvel or drum shipments of ecommercial solvents or cleaners, taxable as
motor fuel, into this state to persons other than licensed wholesalers or licensed industrial
users; or ,

(g) Having an unrevoked license as a wholesaler of motor fuel issued prior to Jan-
nary 1, 1947 who does not qualify for a license under parvagraph (a), (b), (e), (d), (e)
or (f) of this subsection. The privileges of a person holding a license under this para-
graph are limited to the place of business or to the extent of operations as of January
1, 1947. .

(13) Except as hereinafter provided in subsection (15) of this section, motor fuel
produced, refined, prepared, distilled, manufactured, blended or compounded at any
refinery or other place in this state by any person shall be deemed to be “received” by
such person thereat when the same shall have been loaded (1) at such refirery or other
place into tank cars, ships, barges, tank trucks, tank wagons or other types of trans-
portation equipment, containers or facilities, for ultimate destination within this state,
or (2) placed in any tank or other container from which any sales or deliveries not in-
volving transportation are made directly, but not before. ,

(14) Exeept as hereinafter provided in subsection (15), motor fuel imported into
this state from any other state, territory or foreign country by vessel, and delivered in
such vessel to any person, at a marine terminal in this state for storage or so imported
by pipe line and delivered to any person by such pipe line or a connecting pipe line at a
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pipe-line terminal or pipe-line tank farm in this state for storvage, or motor fuel imported
into this state from any other state, territory or foreign country for storage and blending
at a marine terminal, pipe-line terminal, or pipe-line tank farm, shall be deemed to have
heen “received” by such person thereat when the same shall have heen loaded (a) into
tank cars, ships or harges, tank trucks, tank wagons or other types of transportation
equipment, containers or facilities at such marine or pipe-line terminal or tank farm for
ultimate destination within this state or (b) placed in any tank or other container from
which any sales or deliveries not 1nvolvmg transportation are made directly, but not
before.

(15) Motor fuel refined at a 1‘eﬁne1'y in this state or motor fuel brought into this
state by boat, barge or pipe line, and stored at a marine or pipe-line terminal in this
state, or motor fuel imported into this state from any other state, territory or foreign
country for storage and blending at a marine terminal, pipe-line terminal, or pipe-line
tank farm, may be sold, shipped or delivered therefrom tax free in tank car lots to the
holder of an unrevoked wholesaler’s license issued as in this chapter provided, -without
tiability on the part of the seller for the tax thereon. Motor fuel so sold, shipped or
delivered tax free shall thereupon be deemed to have heen received by the purchasing
wholesaler and such purchasing wholesaler shall be liable for the tax thereon and shall
have all the rights and privileges and be subject to all the duties and liabilities of a
wholesaler to-the same extent as if he had imported such motor fuel from without the state.

(16) Motor fuel imported by any person into this state from any other state, terri-
tory or foreign country, other than by vessel for storage at refineries or marine terminals
as hereinhefore set forth, or by pipe line for storage at pipe-line terminals or pipe-line
tank farms as hereinbefore set forth, or other than for storage and refining at refineries
or for storage and blending at marine terminals, pipe-line terminals or pipe-line tank
farms as hereinbefore set forth, shall he deemed to he “received” in this state at the
time and place where the same shall be unloaded, by the person who at such time shall be
the owner thereof, but not before; except, however, motor fuel sold or distributed to
persons in this state by a wholésaler licensed under section 78.01 (12) (e) or (£) shall he
deemed to be received by such wholesaler at the time and place of unloading in this state.

(17) Except as hereinbefore set forth, the word “received” shall be given its usual
and customary meaning.

78.02 Tax imposed; collected; exceptions, (1) AMOUNT OF TAX AND HOW PAID, An
exeise or license tax of 4 cents per gallon, or fraction of a gallon, is hereby imposed on
all motor fuel sold, used, or distributed in this state, except as otherwise provided, to he
computed and paid as provided in this chapter, and except as otherwise provided, the
wholesaler shall collect from the purchaser, and the purchaser shall pay to such whole-
saler, the tax imposed by this chapter on each sale of motor vehicle fuel at the time of such
sale, 111espect1ve of whether such sale is for cash or on credit. Provided, however, that
no tax is hereby imposed upon or with respect to the following:

(a) Motor fuel exported or sold for export from this state to any other state or terri-
tory or to any foreign country.

(b) Motor fuel seld to the United States of America or any of its agencies.

(¢) Motor fuel sold to any post exchange or other econcessionaire upon any federal res-
ervation within this state, but the tax on such motor fuel shall be collected by the depart-
ment from such post exchange or other concessionaire to the extent permitted by federal
law. ‘

(d) Class 2 motor fuel when not sold for use or used to propel motor vehicles upon
the pubhe highways, and in machinery and equipment in connection with the construction,
repair and maintenance of the public highways.

(2) MOTOR TUEL USED FOR INDUSTRIAL PURPOSES EXEMPT; CONDITIONS, Any user of
motor fuel for industrial purposes, who buys, in original packages, motor fuel on which’
the tax has not heen assessed, shall be exempt from payment of the tax upon obtaining
authority for such exemption from, and posting hond with, the department in a sum ap-
proved by it. Between the first and 20th days of each calendar month such nser shall file
with the department invoices of all such purchases made by him during the preceding
month, accompanied by an affidavit, preseribed and furnished by the department, certi-
fying that the purchased motor fuel is to be used solely for industrial purposes. Such
users of motor fuel for industrial purposes shall certify that the purchased motor fuel
will not be used in any motor vehicle npon any public hlghway of this state. Such invoices
and affidavit will be deemed filed on time if mailed in an envelope properly addressed
to the department, and postmarked before midnight of the 20th day of the calendar
month when due.
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78.03 Wholesaler’s license, (1) Rrquiren. Except as provided in sections 78.01
(16) and 78.02 (2), no person shall produce, refine, compound, biend or manufacture
motor fuel in this state for sale, distribution or use in this state, or import motor fuel
into this state or receive motor fuel imported to him from without this state for sale,
distribution or use in this state, or engage in the business of wholesaler within this state
unléss such person is the holder of an uncanceled license issued to him under this ehapter.

(2) APPLICATION, CONTENTS, INVESTIGATION, REJECTION, To procure such a license
every person shall file an applieation therefor with the department. The application shall
be made upon a form prescribed, prepared and furnished by the department and shall
set forth ithe name under which the appliecant transacts or intends to transact business
in this state; the location with the street number address of his wholesale place of business

in this state (if application for a license is filed as provided for in section 78.01 (12) (e)
or section 78.01- (12) (£) give location with street:address in such other state), and such
other information as the. department may requive. If the applicant has or intends to
liave: more than one wholesale place of: business within this state, the application shall
state the location of each wholesale place of husiness. If the applicant is an association,
the application shall' set forth the names and addrésses of the persons constituting the
association; and if a corporation, the names and addresses of the prineipal officers thereof,
and any other information preseribed by the department for purposes of identifieation.
If such applicant is a corporation organized under the laws of another state, territory
or country, it shall also file with such application a certified copy of the certificate or
Jicense issued by the. secretary of state of this state showing that such corporation is
authorized. to - transact business in the state of Wisconsin. Said applicant shall also
promise and agiee, in his application, in consideration of the issnance of a license heve-
under to strictly comply with all of the provisions of this chapter, and any and all regu-
lations.made by the department as hereinafter provided to be made, The application shall
be signed and sworn to under oath by the maker if a natural person, in the ease of an
_association, by a member or partner thereof, and in the case of a corporation, by an"
.executive officer. thereof, or some person, speclﬁeally authorized by the corporation to
. sign the application, to. "which shall be attached written evidence of his anthority. The
. department shall investigate each application and in the event that any application for
a license to transact business as a wholesaley in this state ig filed by any person whose
license shall at any time theretofore have been canceled for cause the department, or in
. ease the department shall be of the opinion that such application is not filed in good falth,
or that such -application is filed by some person as a subterfuge for the real party in
interest:whoge license shall heretofore have been canceled for cause, then in any of said
~events, the department after a hearing, of whlch the applicant shall have heen given 5
days’ notme in writing, and at which hearing, said applicant shall have ‘the right to
‘appear in person or by counsel and present testimony, shall have authority to refuse to
issue to such person, a license to transaet husiness as a wholesaler in this state. No per-
son who is in default to this state for moneys due under this chapter for the sale, distri-
bution or use of motor fuel, shall recelve a hcense elthe1 dnectly or indirectly to act as
a wholesaler.

(3) BLENDER’S APPLICATION, A blender in making application to engage in business
as a wholesaler within this state shall in addltlon to the above mfonnatmn, set forth the
following on his application:

(a) Name, quantity and general characteristics of the pmducts to be blended

(b) Place where such blending is to be done. ‘

(e) The owner of the ploducts to be blended.

- '(d) Purpose of such blending and the intended disposition of such hlended produets.

(e) Source from which the ploducts to be blended are to be or were obtained.

(f) Such other information as the department may deem necessary or advisable for
the enforcement of this ehapter.

(4): IsSUANCE, DUPLICATES. . Upon. the approval of the apphcatlon and the bond here-
inafter required, the' department shall issue to each wholesaler an original license and . as
many duplicates thereof as thele are wholesale places of business within this state set forth

“in his application.: »

(5)- LICENSE UNASSIGNABLE; NEW BUSINESS PLACES. The license to act as wholesaler
of motor fuels shall not'he ass1gnable, and shall'be valid only for the wholesaler in whose
name isstied, and for the transaction of business at the places designated in the applica-

" tion, and sald license shall‘at all times he conspicuously displayed at all the places of busi-
ness designated in said:application. - Upon the opening of new ‘places of : business, the
* wholesaler shall immediately notify the department which shall issue a duplicate license
“which shall be displayed at such places of business. Upon the discontinuance of any place
of business, the license issned therefor shall be immediately surrendered to the department.
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(6) BoND, SURETY, CONDITIONS, AMOUNT, FORM, RELEASE OF SURETY. No license to
act as a wholesaler of motor fuel shall issne upon any application until the person apply-
ing therefor has filed a surety bond with the department, payable to the state of Wis-
consin, in such amount as shall be fixed by the department except that the amount shall
never be more than the highest amount of tax paid by such wholesaler during one month,
In the case of a new wholesaler, the amount of such bond shall not be more than the
estimated highest amount of tax to be paid by such wholesaler in one month, as deter-
mined by the department, The premium on such hond and any additional hond required
under subsection (7), shall be paid from the appropriation made by seetion 20.09 (1).
In lieu of such bond, the applicant may file with the department good and sufficient secu-
rity or a personal bond in such form and amount as the department may require. Pro-
vided that the bond or any other form of security or surety required by the department
shall not exceed the highest amount of tax paid by such wholesaler in one month, and in
any event maximum hond or any other form of security or surety required by the depart--
ment shall not exceed $100,000, and minimum bond or any other form of security or surety
required by the department shall not be less than $1,000. Every such bond shall have a
good and sufficient surety to be approved by the department conditioned that the whole- -
saler will pay all motor fuel tax moneys, required by him to be paid nunder this chapter, at
the times and in the manner provided in this chapter together with all penalties, costs and’

.interest thereon, and further conditioned that the wholesaler will faithfully perform and
comply with all the provisions imposed upon said wholesaler by this chapter, and regula-
tions made and issued by the department pursuant thereto, Said bond shall be substan-
tially in the following form: ‘ -

K~xow Arn Mex By THrsE PRESENTS, that we ... ..v. ... .... (name of appli-
cant) of the .... (eity, town) of .... in the county of .... in the state of Wisconsin as
principalyand ... ..., (name of surety) of the ...., (city, town) of .... in the county .

of . ... in the state of Wisconsin, as surety, are held and firmly bound unto the state of.
‘Wisconsin, in.the penal sum of .... dollars lawful money of the United States, well and
truly to be paid unto the state of Wisconsin, for the payment of which we bind ourselves,
our executors, administrators, successors, and assigns, jointly, severally and firmly by these
presents: ’ : . .

The condition of this obligation is such, that whereas the said principal has applied
for, or has obtained a license to act as a wholesaler of motor fuel in the state of Wiscon-
sin under the provisions of the motor fuel tax law, all of the provisions of which law and
amendments thereto and regulations adopted pursuant thereto, arve by reference made a
part hereof. : : o v

Now, therefore, if said: principal will pay all motor fuel tax moneys required by him
to be paid under the provisions of the motor fuel tax law, at the times and in the manner
provided in said motor fuel tax law, together with all penalties, costs and intevest thereon,
and will faithfully perform and eomply with all the provisions of the motor fuel tax law
and amendments thereto and regulations made and issued by the state department of tax-
ation pursuant thereto, then this obligation shall be void, otherwise to remain in full foree
and effect,. If the surety herein shall so elect, this hond may be conditionally canceled at
any time by the surety herein filing. with the wholesaler and the department of taxation of
the state of Wisconsin a written notice of such conditional cancellation, but said suvety,
so. filing said notice shall not be discharged from any liability already acerued.or which
may accrue under this bond before the expiration of 60 days after the said filing of said
notice, L : : .

In witness whereof, we have duly executed the foregoing obligation this .... day of

ceiny ADy v

“wies veeey Principal.
. . SURETIES, o
If the stuvety upon said bond shall so eleet; said hond may he conditionally eanceled at
any time by the filing by said surety with the wholesaler and the department written no-
tices of such conditional cancellation, but said surety so filing said: notices shall not be
discharged from any liahility alveady acerued or which may acerue under said bond hefore
the expiration of 60 days after the filing of said notices, and if the wholesaler shall not
within 60 days after receiving such notice file s new bond with the department and condi-
tioned as required by law for the original bond, then his license to act as a wholesaler of -
motor fuels shall be automatically canceled. Whenever a new bond shall he furnished by a
wholesaler as aforesaid, the department shall cancel and surrender the old bhond of the
wholesaler as soon as it and the attorney-general shall be satisfied that all liability under
the old hond has heen fully discharged. -
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(7) ADDITIONAL BOND, WHEN REQUIRED, In the event that liahility upon the bond
filed by any wholesaler shall be discharged or reduced, whether by judgment rendered,
payment made or otherwise, or if in the opinion of the depaltment the hond of any whole.
saler theretofore given has become insufficient by the subsequent insolvency, death or
removal of the sureties or any of them, or when for any cause any such bond shall be
deemed insufficient as to suveties or amount, then the department shall require any such
wholesaler to give and file additional surety or new honds in the same manner and form
and in the same amount and with sureties satisfactory to the department. If any such
wholesaler shall fail to file such additional hond within 5 days after written notice from the
department, then it shall be the duty of the department to forthwith eancel the license of
said wholesaler.

(8) DEPARTMENT'S DUTY AS TO SUFFICIENCY OF BOND. The department not less than
onee each calendar month shall determine whether or not the amount of the bond filed
by any wholesaler is sufficient to secure the payment by the wholesaler to the state of
Wisconsin of all motor fuel tax moneys, penalties and interest due under the provisions
of this chapter; and if the amount of any such bond is found insufficient, shall require a
new bond in additional amount according and subJect to the provisions in this seetion
contained.

(9) LIABILITY ON BOND CONTINUES. The vahdlty of any bond shall not he affected by
the revocation of any license or by partial 1ecove1y upon the hond or by the execution of
any new hond.

History: 1951 ¢, 319 s. 208,

78,04 Reports-to department, frequency, form, contents, verification, tax collection,
payment to state, computation, kerosene check. (1) For the purpose of determining
the amount of his liability to the state for the tax herein imposed, each wholesaler shall,
not later than the twentieth day of each calendar month, file with the department, on forms
preseribed by it, monthly reports sworn to by the wholesalel, provided, however, if the
final filing date falls on a Saturday, Sunday or legal holiday the next seeular or business
day shall be the final filing' date.  Such reports shall be considered filed on time if mailed
in an envelope addressed to the department, and postmarked before midnight of the final
filing date. Such reports shall include the following:

(a) An itemized statement of the number of gallons as originally invoiced of all
Class 1 motor fuel received during the next preceding calendar month by such whole-
saler, which has been produced, refined, prepared, hlended, distilled, manufactured or
compounded by such wholesaler in the state of Wiseonsin.

(b) An itemized statement of the number of gallons of all Class 1 motor fuel veceived
by such wholesaler in this state from any sources whatsoever during the next preceding
calendar month as shown by the shipper’s invoices thereof, as originally invoiced, other
than motor fuel falling within the provisions of paragraph (a) , together with a statement
showing the date of receipt of each shipment of such Class 1 motor fuel; the name of the
person from whom purchased or received; the point of oxigin and the point of destination
of each shipment; the quantity of each of said purchases or shipments; the name of the
carrier; the number of each tank car, its initials, date of receipt, and the number of-
gallons contained in each car, if shipped by rail; or the name and owner of the hoat,
ship, barge or vessel, if shipped by water; or the’ make, license number and capacity of
tank truck or tank wagon and the owner thereof

(e) An itemized statement of the number of gallons, if any, of Class 1 motor fuel
which such wholesaler has during the preceding calendar month (1) exported or sold for
exportation from this state to any other state or to any foreign country, (2) sold to the
United States government or any of its agencies, (3) sold to any post exchange or other
concessionaire upon any federal reservation in this state. Such statement shall show the
date of shipment, the car initials of and number of gallons contained in each tank car,
if shipped by rail; the name and owner of the hoat, harge or vessel, and the number of
gallons contained therein, if shipped by water; the make, license number and owner of
tank truck or tank wagon if such transportation is used; and shall set forth the name
of the person to whom sold, point of shipment and point of delivery.

(d) An itemized statement showing the number of gallons of Class 2 motor fuel sold
for use or used to propel motor vehicles upon the public highways and in machinery and
equipment in connection with the construction, repair and maintenance of the public
highways during the p1ecedmg calendar month-other than sales for export or to the
United States and its agencies or to concessionaires on federal reservations as provided
in paragraphs (a), (b) and (c) of subsection (1) of section 78.02,

(2) A blender in addition to the above 1nf01mat10n shall show in his monthly return
the following:
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(a) The amount, name and character of each unblended petroleum product on the last
day of the preceding calendar month.

(b) The amount, character and name of all blended petroleum products on hand on
the last day of the preceding calendar month,

(¢) The name, character and amount of each petroleum product received since date
of last report, from whom received, place from which obtained, what means of delivery.

(d) Name, character and amount of produects blended since date of last report and for
what purpose.

(e) Amounts used by the applicant or license holder himself since date of last
report and how used. Amounts disposed of by applicant or license holder. other than by
use since date of last report, How disposed of, and, if sold, to whom.

(£) Such other information' as the department may require.

(4) (a) Every person, firm or corporation, not a iwholesaler, who shall use any
Class 1 motor fuel in this state or who has in his possession any Class 1 motor fuel
(other than that contained in the ordinary fuel tank attached to a motor vehicle), npon -
which the said tax has not been paid hy any wholesaler in this state, shall make veturns,
collections and payments on such motor fuel in the same manner as is provided for
wholesalers, ‘

(h) Every person, firm or corporation, not a wholesaler, who shall sell for use or use
Class 2 motor fuel to propel motor vehicles upon the public highways (other than that
which may have heen brought into this state in the ordinary fuel tank attached to a motor
vehicle) and in machinery and equipment in connection with the construction, repair and
maintenance of the public highways upon which said tax has not been paid by any whole-
saler shall, on or before the twentieth day of each month, make a return to the department,
duly signied and sworn to, showing the amount of Class 2 motor fuel sold for use, or used
during the preceding month, to propel motor vehicles upon the public highways and in
machinery and equipment in connection with the construection, repair and maintenance of
the public highways and shall thereupon make payment of the tax herein provided, to the
department in the same manner as is provided for wholesalers, provided, however, if the
final filing date falls on a Sunday or legal holiday the next secular or business day shall
be the final filing date. Such reports shall be considered filed on time if mailed in an
envelope addressed to the department, and postmarked before midnight of the final filing
date. If any person who shall sell for use, or use, Class 2 motor fuel to propel motor ve-
hicles upon the publie highways and in machinery and equipment in conneetion with the
construetion, repair and maintenance of the publie highways shall be unable to produce a
receipted invoice showing the name and address of the person from.whom such Class 2
motor fuel was acquired, the date the same was acquired, the guantity thereof, and show-
ing payment of the tax herein imposed with respect to such Class 2 motor fuel, it shall be
presumed that no tax has bheen paid with rvespeet to such Class 2 motor fuel.

(5) Said retmins to the department shail he upon blanks prepared and furnished
by it, and shall be sworn to by the wholesaler, owner, or managing agent in case of an
individual, firm or association, by the resident general agent or attorney, in the case of a
foreign corporation, or by cne of the principal officers in the case of a domestic corpora-
tion, and shall econtain such other information as the department may require.

(6) Every wholesaler who sells or distributes any Class 1 motor fuel for any purpose

or who sells for use, or uses, any Class 2 motor fuel to propel motor vehicles on the public
highways and in machinery and equipment in connection with the comstruection, repair
and maintenance of the public highways shall collect from the purchaser, at the time of
such sale, 4 cents per gallon or fraction of a gallon on all such motor fuel sold, and any
and all sums of money so paid by the purchaser to the wholesaler as taxes upon such
motor fuel, upon which the tax imposed by this chapter has not theretofore heen paid,
shall be and remain public money, the property of the state of Wisconsin.
. (7) Every wholesaler at the time of making every monthly return shall compute and
pay to the department the full amcunt of the motor fuel tax for the mext preceding
calendar month, which shall he computed as follows: From the total number of gallons
of Class 1 motor fuel received by the wholesaler within the state of Wisconsin during
the next preceding calendar month, shall be made the following deductions:

(a) The total number of gallons of Class 1 motor fuel received by the wholesaler
within this state and sold, used, or otherwise disposed of during the next preceding
calendar month as set forth in paragraphs (a), (b) and (e) of subsection (1) of section
78.02; and o

(b’) That number of gallons of Class 1 motor fuel which shall be equal to two and
one-half per cent of the total number of gallons of Class 1 motor fuel received by the
wholesaler within this state, less any deductions allowed or taken in paragraphs (a),
(b) and (e) of subsection (1) of section 78.02, during the next preceding calendar month
to cover evaporation, shrinkage and unaccounted-for losses.
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(8) To the remainder thus obtained shall be added the number of gallons of Class 2
motor fuel sold for use, or used, within this state during the preceding calendar month
to propel motor vehicles upon the public highways and in machinery and equipment in
connection with the construetion, repair and maintenance of the publie highways (exeept
that sold as provided in paragraphs (b), (¢) and (d) of subsection (1) of section 78.02)
less two and one-half per cent thereof. The number of gallons thus obtained shall be
multiplied by four one-hundredths and the resulting figure expressed in dollars shall be
the amount of the motor fuel tax for such preceding month.

(9) Every wholesaler shall also at the time of making the monthly report provided
for in this section, make report on form preseribed by said department and duly sworn
to, showing all Class 2 motor fuel received, sold, used or distributed within the state
together with such other information as the department may require. No tax shall be
imposed or paid on Class 2 motor fuel so received, sold, used or distributed unless such
Class 2 motor fuel is sold for use, or used to propel motor vehicles upon the publie high-
ways either alone or with some other product; but this report is required to prevent
evasion and to make it possible to properly enforce this chapter. Provided, however,
that the department may by regulation relieve any wholesaler of the duty of making
monthly reports with respect to the receipt, sale, use and distribution of any produet com-
ing within the foregoing definition of Class 2 motor fuel which is sold, nsed or distributed
by such wholesaler solely for purposes other than generating power for the propulsion of
motor vehicles upon the public highways and in machinery and equipment in connection
with the construction, repair and maintenance of the public highways and which is not
sold, nsed or distributed for blending with other liquids to produce a fuel for the pro-
pulsion of motor vehicles upon the public highways, or in machinery -and equipment in
connection with the construction, repair and maintenance of the public highways, but
sueh regulation shall not relieve such wholesaler from the duty of keeping records with
respect to such product as required in sections 78.11 and 78.12 of this chapter. ‘

(10) (a) All motor vehicles, as defined in this chapter, and road machinery and
equipment which are operated or propelled within this state by Class 2 motor fuel shall
be registered with the department. Such registration shall expire annnally on June 30.
‘When an applieation for registration of a motor vehicle discloses that such motor vehicle
uses Class 2 motor fuel the motor veliicle department shall not issue a number plate for
stich motor vehicle until and unless such motor vehicle shall have been registered with the
department of taxation as provided in this section.

(b) On or before the twentieth day of the month the operators thereof shall file an
itemized report with the department, on forms preseribed and furnished by it, showing
the number of gallons of Class 2 motor fuel purchased during the next preceding calen-
dar month, from whom purchased and the amount of motor fuel tax paid thereon, which
are used or to be used to propel motor vehicles upon the public highways of this state and
in machinery and equipment in connection with the construction, repair and maintenance
of the public highways of this state; provided, however, if the final filing date falls on a
Saturday, Sunday or legal holiday the next secular or business day shall be the final filing
date. Such reports will be deemed filed on time if mailed in an envelope properly ad-
dressed to the department, and postmarked before midnight of the final filing date.

Historys 1951 c. 687,

78.06 TUser to pay tax, exemption. In each subsequent sale or distribution of
motor fuel on which the tax of 4 cents per gallon has heen collected as herein provided
the amount so collected shall be added to the selling price, so that said amount is paid
ultimately by the user of said motor fuel. However, no colléction or payment shall be
made in the case of the sale or use of any motor fuel which may not, under the eonstitu-
tion and statutes of the United States, be made the subject of taxation by this state.

78.06 Failure to report, pay tax. (1) CALENDAR MONTH REPORT AND TAX, PRO-
CEDURE, PENALTIES. - (a) If any wholesaler shall fail, neglect or vefuse to file a motor
fuel tax report for any calendar month when due as required by this chapter, the depart-
ment shall send a written demand to file such report to the wholesaler by registered mail
addressed to said wholesaler at the address of the principal place of business of said
wholesaler within 10 days after the due flling ‘date of said veport. A penalty of $10 is
lLereby imposed for failure, neglect or refusal to file sueh report when due and if such
report is not filed and the penalty paid within 20 days from the date when such report was
due the license of said wholesaler shall be automatically revoked.

(b) If any wholesaler shall -fail, negleet or rvefuse to make tax payment for any
" calendar month when due as required by this chapter, the department shall send a writ-
ten demand for payment to the wholesaler by registered mail addressed to said whole-
saler at the address of the principal place of business of said wholesaler within 10 days
after said payment was due. A penalty of $15 is hereby imposed for the first failure,
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neglect or refusal within a calendar year to make such tax payment when due and a pen-
alty of 10 per cent of the amount of tax due hut not less than $15 is hereby imposed for
each suecessive failure, neglect or Yefusal to make such tax payment when due within the
same calenday year. If tax remittance was made when due but by a defective bank check
the department may waive the penalty if it appears to the department that the defect
was not intentional and the defect is corrected promptly. If such tax and penalty are not
paid within 20 days from the date.when due the license of said wholesaler shall be
automatically revoked and the depaltment shall determine the amount of tax due and shall
proceed to eolleet such tax and penalty in the manner provided in this chapter.

(2) INCORRECT OR INCOMPLETE REPORTS, UNPAID TAX, TAX ESTIMATED, PENALTIES., 1f
any wholesaler makes and files any incorreet or incomplete veport, or fails, neglects or
refuses to pay all the tax for any calendar month, as required by this chapter, the depart-
ment, upon diseovering said incorrect or incomplete report or unpaid tax, shall estimate
the motor fuel receipts or distributions of said wholesaler, hased upon such information
as is available in its office or elsewhere, and shall determine the amount of any motor fuel
tax still due from said wholesaler and shall add to said amount a penalty of 15 per cent
thereof for failure, neglect or refusal to pay said tax. The department may waive any
penalty amounting to $6 or less if it appears to be in the hest interest of the state to do
80 but such waiver of penalty shall be voided if said tax is not paid within 2 months after
the date of demand as provided for in this subseetion. The amount so fixed shall be prima
facie evidence of the correctness of said estimate, The department shall send a written
demand for any amended report required and for payment of said tax and penalty to the
wholesaler by mail addressed to said wholesaler at the address of the principal place of
business of said wholesaler. If such amended report is not filed or if the tax and penalty
due are not paid within 2 months from the date of said demand, the license of said whole-
saler shall be automatically revoked and the department shall prepare such amended
report and proceed to collect sueh motor fuel tax and penalty in the manner herein pro-
vided.

(3) DELINQUENT TAXES, COLLECTION. Whenever any wholesaler has become delin-
quent in the payment of such tax then all taxes on all motor fuel received by such whole-
salers since the date when the delinquency occurred shall forthwith become due and payable
upon demand of the department. Thereupon all such additional taxes collected and
unpaid shall be subject to collection in the same manner as a delinquent motor fuel tax
and for such purposes the provisions of seetion 78.20 relating to attachment shall apply.

(4) Tax EVASION PREVENTED. Before any tax becomes due, if the department has reason
to believe that any wholesaler intends or is likely to evade or attemp to evade payment
of such tax when due, or intends or is likely to convey, dispose of, or conceal his property
or abscond from the state, or do any other act which would 1ende1 the state insecure in
collecting such tax when due, the department may demand payment forthwith of all
taxes upon all motor fuel received by said wholesaler, which shall immediately become
payable and collectible as if dehnquent and the plopelty of such wholesaler shall he
subject to attachment as provided in section 78.20.

(5) PmnarTies, Any penalties collected under the provision of this section shall be
paid into the motor fuel tax fund and distributed as motor fuel taxes are paid in and
distributed. The penaltles provided in this section shall be in addition to the penalties
and remedies provided in any other provision of this chapter, and not in lieu thereof.

‘When wholesaler of motor fuel makes in- (7), department of taxation must impose the
correct monthly report and fails to pay all 15 per cent penalty 1n accordance with 78.06
of the tax due as prescribed by 78.04 (1) and (2). 38 Atty, Gen.

78.07  Jobbers; registration, reports. (1) No person shall act as a jobber for the
sale of motor fuel to he imported into and delivered to a purchaser in this state without
first registering as a motor fuel jobber with the department. Application for registration
shall be upon forms plescnbed by the department, shall be under oath and shall furnish
such information concerning the applicant as the department may require.

(2) Between the first and twentieth of each calendar month every registered jobher
* shall make return to the department on such forms as it shall prescribe, showing all sales
of motor fuel made by him during the preceding month.

78.08 Importation in vehicle tanks regulated; taxes. (1) Every person, firm or
corporation, who purchases or obtains motor fuel outside of this state and operates any
motor vehiele into this state upon the public highways of this state and transports motor
fuel in the fuel tank or tanks attached or unattached to said motor vehicle for the sole
purpose of operating said vehiele, shall pay the Wisconsin motor fuel tax on the gallons
consumed hy such motor vehicle while operated on Wisconsin public highways, except
that this section shall not apply to any motor vehicle coming into this state with a motor
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fuel tank capacity not to exceed 20 gallons, Payment of the tax shall he made by purchase
of motor fuel within Wisconsin of such gallonage as is equivalent to the gallonage eon-
sumed while operating such motor vehicle on the public highways of Wisceonsin, or by
direct remittance to the department. If deemed necessary to determine the amount of
tax due or to prevent tax evasion, the department may require from any such person,
firm or corporation reports on forms prescribed by it, and tax payments in the same
manner as 1s provided in this chapter with respeet to wholesalers. Every person, firm
or corporation, required by this section to make returns and pay the tax herein imposed,
shall be subject to all of the provisions of this chapter and all fines and penalties herein
imposed for violations thereof.

(2) Every person, firm or corporation regularly or habitually operating motor vehicles
upon the public highways of any other state and using in said motor vehicles gasoline pur-
chased or obtained in this state, shall be allowed a credit or refund equal to the tax on
said gasoline actually paid to the state in which it is used, but not to exceed the tax im-
posed on said gasoline by the state, except that this subsection shall not apply to any
motor vehicle going into such other state from this state with not to exeeed 20 gallons of
motor -fuel in its tanks or with a motor fuel tank capacity not to exceed 20 gallons. No
credit or refund shall be allowed under this subsection for taxes paid to any state which
imposes a tax upon gasoline purchased or obtained in this state and used on the highways
of such other state, and which does not allow a similar credit. or refund for the tax paid
to this state on gasoline purchased or acquired in such other state and used on the high-
ways of this state. Every person claiming a credit or refund under this subsection shall,
within 30 days after the tax to such other state is paid, file a report in such form as may
be prescribed by the department, together with such proof of the payment of the tax and
of the fact that it was paid on gasoline purchased or obtained within this state as the
department may require. Any such claimant not required so to do under subseetion (1)
shall make and file returns in the same manner and eontaining the same information as
required of persons, firms and corporations to whom subsection (1) is applicable. No
refund shall be allowed under this subsection on any claim or credit for taxes paid prior
to July 1, 1943. The provisions of this subsection shall supersede any provision of this
chapter in conflict therewith. '

(8) The department is hereby empowered to enter into reciprocal agreements with
the appropriate officials of any other state under which it may waive all or any part
of the requirements imposed by this section upon those who use in Wisconsin gasoline
or other motor vehiele fuel npon which the tax has been paid to such other state, provid-
ed that the officials of such other state grant equivalent privileges with respect to gasoline
or other motor vehicle fuel used in such other state but upon which the tax has heen paid
to Wisconsin. ‘

78.09 Transporters to register; procedure; to give information; carry documents;
keep records. (1) It shall he unlawful for any person to operate a truck, trailer or
semitrailer or any vehicle on any highway in this state in the transportation of motor fuel
either (1) from a point without this state to a point within this state, or (2) from a point
within this state to a point without this state, or (3) for hire as defined in seetion 194.01
(15), unless each such vehicle so used is registered with the department and unless the
registration number furnished by the department for the vehicle preceded by the letters
W. D. T. is prominently displayed thereon by painting the same on each side and on the
rear of the vehicle in characters not less than 5 inches in height with a stroke not less
than three-fourths inch in width. The registration shall expire annually on June 30. Ap-
plieation for registration shall be upon forms preseribed by the department, shall be under
oath and shall furnish such information concerning the applicant as the department may
require. The application shall show the name and address of the applicant, a deseription
of the truck, trailer or semitrailer, the license number and the state in which issued, the
name and address of the licensee, the capacity in gallons of the fuel tank or tanks, the
serial number of the trailer or semitrailer, and the serial and motor number of the truck.

(2) Every person so transporting motor fuel upon the highways of this state, who
obtains the motor fuel from a refinery, marine terminal or pipe-line terminal, shall have
with him while transporting the motor fuel a copy of the loading ticket or manifest pre-
pared by the refinery, marine terminal or pipe-line terminal where loaded which shall be
serially numbered and shall show the date of loading, name of refinery, marine terminal,
or pipe-line terminal where loaded, point of origin, name of shipper, kind of motoxr fuel,
number of gallons, destination and to whom delivery thereof is to be made. A copy of
the loading ticket or manifest shall be presented to the person to whom delivery is made
at the time of delivery. Every person so transporting motor fuel shall keep complete
and aceurate records of all motor fuel so transported. :

(3) Every person who in transporting motor fuel upon the highways of this state
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.operates a truck tractor, trailer, semitrailer or any vehicle which is not required to be
lregistered under subsectmn (1) shall have his name and address painted on each side of
'the vehicle in letters not less than 5 inches in height or, if the vehicle is operated by a
wholesaler duly licensed in this state, the trade insignia or trade-name regularly used by
‘such wholesaler for tank vehicle identification together with the name of the city from
lwhlch the vehicle is customarily operated may be substituted for the name and address of
. Ithe wholesaler. Such person or wholesaler shall keep complete and accurate records of all
’motor fuel purchased, sold, used or otherwise distributed.

(4) Tt shall be unlawful for any person transporting motor fuel upon the highways
.of this state or for any person who has custody of the records of motor fuel transported
upon the highways of this state to refuse at any time to divulge to the department, its
agents or employes any information demanded by the department, its agents or employes
concerning motor fuel transported or being transported.

(6) Book records, sales tickets, invoices, delivery tickets, bills of lading, loading
tickets or manifests, and other papers pertaining to the transportation, purchase, sale
‘or distribution of motor fuel shall be kept for a period of 3 years and during such time
"shall be subject to inspection by the department.

History: 1951 c, 687,

78,10 Reports by transporters; exceptions, (1) Every agent or employe of every
railroad company, street, suburban or interurban railroad company, pipe-line company,
"motor truck or motor tank ear company, water transportation company, and every other
ecommon carrier transporting motor fuel, either in interstate or in intrastate commerce,
which originates at or is destined to a point in this state, and every person transporting
motor fuel interstate, which transportation originates at or is destined to a point in this
state, who has the eustody of hooks and vecords showing such transportation, shall report
all such transportation to the department on forms prescribed and furnished by it. The
" provisions of this subsection shall not apply to local distribution of motor fuel by persons
in bordering states licensed as wholesalers by the department under seetion 78.01 (12) (e)
for motor fuel distributed by them into the local trading area specified or to persons in
this state similarly licensed by a hordering state for comparable purposes.

(2) The reports shall cover monthly periods, and shall be filed with the department on
or before the 30th day after the close of the month covered by the report, and shall con-
tain the following information: The name and address of the transporter, the month and
year covered by the report, the date of unloading, the initials and number of the car if
shipped by rail, the loading ticket or manifest number and the registration number re-
quired by section 78.09 if shipped by truck transport, the name of the consignor, the
point of origin, the name of the consignee, the name of the person to whom delivery has
in faet heen made if other than the original named consignee, the point of unloading,
and the quantity of each shipment in gallons, elassified as gasoline, casing-head or natural
gasoline, benzol, benzine, naphtha, low flash power fuel, kerosene, distillate, liquefied
petrolenm gas, or other motor fuel, The reports will be deemed filed on time if mailed in
an evelope properly addressed to the department and bearing a postmark not later than
midnight of the 30th day following the month for which the report is filed.

78.11 Record of sales and receipts; inventory of stocks kept; inspection thereof;
prices posted. (1) Hvery wholesaler in motor fuel and every person, firm, eorporation,
association, copartnership or ecarrier, tlanspmtmg, conveying or bringing motor fuel or
kerosene into this state or transporting, conveying, or delivering motor fuel without from
points within this state, shall keep a record of all purchases, receipts, sales and distribu-
tion of each kind or trade name of motor fuel or kerosene; such records shall at all times
be subject to inspection by the department or its deupties or other officers duly authorized
by the department.

(2) It is the duty of every wholesaler under this chapfer to keep true and accurate
records of all stocks of motor fuel or kerosene on hand. Every wholesaler shall take a
physical inventory of motor fuel or kerosene on hand at the close of business on the last
day of every calendar month thereafter.

(3) A blender shall also keep true and accurate records of all petroleum products on
hand and shall take a physical inventory of petroleum products on hand at the close of
business on the last day of every calendar month thereafter.

(4) Every wholesaler and jobber under this chapter shall keep records and hooks
showing all purchases, receipts, sales, distribution and use of motor fuel or kerosene and
such other pertinent records and papers as may be required by the department.

(5) Every wholesaler shall have the records of the inventory required to be made un-
der this section and all other matters mentioned in this section available for the inspec-
tion by the department or its duly anthorized agents or employes for a period of three
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years, and upon demand of the department or its agents or representatives every whole-
saler shall furnish a statement wunder oath reflecting the eontents of any record to he kept
under this section. ' o . ) :

(6) Every wholesaler and every other person selling or distributing motor fuel in
this state shall keep posted in a conspicious place, most accessible to the public at his
place of business, and on every pump from which delivery is made direetly into the fuel -
tank attached to a motor vehicle, a placard showing the net selling price per gallon of all
grades of motor fuel and the amount of the license tax per gallon thereon. On pumps or
other dispensing equipment from which motor fuel is sold and delivered directly into fuel
supply tanks attached to motor vehicles, such posting shall be in figures not less than one
inch high, except that no such placard shall be required on a computer pump whereon the
total net selling price per gallon including all taxes is legibly shown on its face. All sales
shall be made at the posted price and delivery slips shall also show the net selling price
per gallon of all grades of motor fuel and the amount of the license tax per gallon thereon.
If the wholesaler or person has more than one place of husiness in this state, the whole-
saler or person shall post said placard at all of his places of business. All prices posted
shall remain in effect for at least 24 honrs after they are posted.

History; 1951 c, 726,

78.12 Records to be kept by jobbers. Every jobber shall keep a true and accurate
record of all purchases of motor fuel or kerosene in such manner as to disclose the vendor,
the quantity purchased, the correct deseription of the commodity and the means of trans-
portation to said- jobber, as well as all of the sales of such motor fuel or kerosene in such’
mauner as to disclose the vendee, the quantity sold, the corvect description of the com-
modity and the means of transportation from said jobber to the vendee. All such records
required by this section shall be kept for a period of 3 years, at all times available for
inspection by the department or its representatives who may require a statement from
said jobber under oath reflecting the contents thereof.

78.13 .Visitorial and inquisitorial power of department; information and evidence
not public; penalty for disclosing same. (1) The department, or any deputy, employe
or agent appointed in writing, is authorized at any time during the business day to ex-
amine the books, records, papers, receipts, invoices, storage tanks and any equipment of
every wholesaler, jobber or other person, purchaser or common carrier, pertaining to
motor fuel, distillate or kerosene received, sold, shipped, or delivered as the case may be,
to verify the truth and accuracy of any statement, veport or refurn, or to ascertain whether
or not the tax imposed by this chapter has been paid or to determine the financial respon-
sibility of every wholesaler for the payment of the motor fuel taxes imposed by this
chapter,

(2) The department shall have the power in the enforcement of the provisions of this
chapter to hold hearings, to issue subpenas duces tecum, to administer oaths to witnesses,
to take the sworn testimony of any persons and cause it to be transcribed into writing,
and shall have power to conduct such investigations as it may deem necessary, If any
wholesaler, jobber, purchaser, or ecommon earrier, or any other person shall vefuse access
to said hooks, records, papers, receipts, invoices, storage tanks and other equipment, and
if any witness shall fail or refuse to obey any subpena or subpena duces tecum or fail or
refuse to testify before said department, then said department shall certify the names
and facts to any court of competent jurisdiction and said court shall enter such ovder
against said wholesaler, or purchaser, or common carrier, or witness in the premises as the
enforcement of this echapter and justice shall require.

(3) Any information obtained by the department as a result of the reports, investiga-
tions, examinations or verifications hervein required to be made, shall he confidential,
except when required to be disclosed in a court of law, and any person who shall divulge
any such information shall be deemed guilty of a misdemeanor, and upon conviction
thereof shall be punished by a fine of not less than $50 nor more than $500 for each offensge;
provided, however, that this provision shall not be construed to mean that such informa-
tion or evidence is privileged when used by the state or any representative thereof in any
proceeding to eolleet the motor fuel tax or any prosecution for violation of any of the
provisions of this chapter; and provided that the gallonage reported by both the amount
assessed against and the amount paid by any wholesaler, jobher or any other person of
motor fuel license taxes shall be and remain records open to the inspection of the public,
and may be published by the department; and provided that information concerning sus-
pected violations of other state laws or regulations may be referred by the department to
the proper enforeement agencies. ‘ .

. History: 1951 ¢, 687,

78.14 Refund for fuel destroyed, for fuel not used on highways\: procedure, claim
unasggignable. - (1) If any motor fuel in transit and consigned to or in possession of a
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licensed wholesaler is destroyed by fire, lightning, storm, flood or accident not-eaused by
the wilful act of such wholesaler or any employe thereof, before being sold or used by him,
upon proper application therefor and proof of such destruction or loss satisfactory to the
department, it shall authorize tax credit or refund the amount of tax paid thereon. Such
appleation or claim shall be filed with the department within 15 days after the motor:
fuel is so destroyed or lost or the tax eredit or refrnd will not be allowed.

(2) (a) Any person who uses motor fuel, upon which has heen paid the tax required
to be paid under this chapter, for any purpose other than operating a motor vehicle upon
the public highways of this state, shall be reimbursed and repaid the amount of the tax
so paid upon making and filing a duly certified claim, witnessed by 2 witnesses or acknowl-
edged before a notary publie, with the department, upon forms prescribed and furnished
by it. The department shall distribute forms in sufficient gunantities to each county clerk
in the state.

(b) Such claim must be filed not later than 6 months after the date of purchase of
the motor fuel, or the elaim will not be allowed; provided, however, if the final filing date
falls on a Sunday or a legal holiday the next secular or business day shall be the final
filing date.

{(¢) The wholesaler or jobber shall, upon request, furnish each purchaser with the
original invoice prepared at the time of delivery, and the purchaser shall send such
original invoice to the department when making claim for refund, The term “original
invoice,” as used herein, means the.top copy and not a duplicate original or ecarbon copy
of the original invoice, except that a duplicate original may be used when accompanied
by an affidavit by the purchaser that the original invoice has been lost or destroyed. The
original invoice shall be printed or rubber stamped with the words “Original Invoice”
and shall in addition contain the following information: 1 Date of sale, 2 name and
address of seller, 3 name and address of purchaser (which name must be the name of the
claimant), 4 number of gallons purchased and price per gallon, 5 amount of Wisconsin
motor fuel tax paid as a separate item, 6 receipt for payment. Double-faced carbon
paper shall be used between the original invoice and the first carbon copy. A separate-
original invoice must be made for each sale and delivery. The original invoice shall be
legibly written and shall comply with the foregoing requirements. No refund shall be
allowed if any corrections or erasures in the date, name of purchaser, number of gallons
purchased or amount of tax paid appear upon the face thereof. The claim shall state
whether or not the applicant owns an automobile or truck or any other motor driven

machinery or appliance which uses motor fuel; the total number of gallons of motor fuel
purchased ; the number of gallons of such fuel purchased on which refund is clainied; a
detailed statement of the uses of such fuel on which refund is claimed, deseribing {he
machinery, equipment or appliance in which used, giving the serial or manufacturer’s
- number of the motor and the approximate number of gallons used in each; or if such
fuel were not used in any such machinery, equipment or appliance, then a desenptlon of
the purposes for which the fuel was used with the approximate number of gallons used
for each such purpose; a statement whether or not deduction has been made for motor
fuel used in applicant’s automobile or truck; and such other information as the depart- -
ment may deem necessary.

(d) On the filing of such claim, accompanied by the pa1d original invoice, the depart-
ment shall determine the amount of refund due. The department may make such investi-
gation of the correctness of the facts stated in such claim as it deems necessary. When
the department has approved such claim, it shall pay the claimant the reimbursement
herein provided, out of the moneys collected under the provisions of chapter 78 to be nsed
for carrying out the provisions of this section. No refund shall be elaimed by or allowed
to any person on account of any motor fuel earried from this state in the ordinary fuel
tank of a motor vehicle.

(e) The penalty p10v1ded in this chapter for presenting a false or.fraudulent state-
ment shall be printed in full on the form of statement.

(3)' The right of any person to a refund under this chapter shall not be assighable
and the application for a refund shall be made by the same person who purchased the
motor fuel as shown in the invoice by the person selling the same, and by no other person,
and the proceeds or dmount of such refund as determined by the department shall be paid
to the person whose name appears on the seller’s invoice and to no other person.

78.15 Notice by wholesaler discontinuing business; surrender license. Whenever
any wholesaler doing husiness under this chapter ceases to he a wholesaler by reason of
the discontinnance, sale, or transfer of his business, he shall notify the department in
writing, within 10 days after the discontinuance, sale or transfer takes effect. Said notice
shall give the date of discontinuance, and in the event of a sale or transfer of his busi-
ness, the name and address of the purchaser or transferee thereof. Such wholegaler shall
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also within 10 days after the discontinuance, sale or transfer takes effect, make a return
as required under section 78.04, pay all taxes that may be due the state hereunder, and all
interest and penalties due the state and at the same time smrrender to the department the
license theretofore issued to him,

[78.16 Stats. 1947 repealed by 1949 c. 100]

78,17 Suspension and revocation of licenses, department’s discretion. (1) The
department may suspend or, after hearing, revoke a motor fuel license whenever the holder
thereof has failed te comply with any of the provisions of this chapter; and upon sus-
pending or revoking any motor fuel license, shall request the holder thereof to surrender
to him immediately all licenses or duplicates thereof issued to him, and the holder shall
surrender promptly all such licenses to the department; provided, however, that the de-
partment shall have no administrative discretion in those instances where the wholesaler
has failed to comply with the provisions of this chapter requiring the wholesaler to pay
over to the state all public moneys paid to him and due this state as motor fuel taxes,
interest and penalties under this chapter.

(2) Before the department suspends or revokes the license of any wholesaler, it shall
notify said wholesaler in writing of the time and place when and where a hearing of the
charges shall be had, Such notice shall contain a statement of the alleged violation of this
chapter, and shall be served upon the wholesaler -at least 10 days prior to said hearing,
either by delivery of the same personally to the wholesaler, or by mailing the same by
registered mail to the address of said wholesaler as shown in the application for a license
theretofore filed by said wholesaler. At the time and place fixed in said notice, the depart-
ment shall proceed to a hearing of the charges, and the wholesaler shall he accorded an
opportunity to present in person-or by counsel such statements, testimony, evidence and
argument as may be pertinent to the charges or to any defense thereto. The department
may continue such hearing from time to time but not to exceed a period of 60 days. After
such hearing the department shall either rescind the order of suspension, or, good eause
appearing therefor, shall continue the suspension or revoke the license. Provided, how-
ever, that no hearing shall be afforded and the department shall have no administrative
diseretion in those instances where the wholesaler has failed to comply with the provisions
of this chapter, requiring the wholesaler to pay over to the state at the time of making
and filing reports required by section 78.04 all moneys due to the state as motor fuel taxes,
interests and penalties.

7818 Payment of tax is condition precedent to action to test validity; proce-
dure to recover taxes paid. No suit shall be maintained in any court to restrain or
delay the collection by or payment of the tax hevein imposed and to be paid by the whole-
saler, upon any ground whatsoever, but the aggrieved wholesaler shall pay ovext all taxes,
penalties and interest when due and in the manner provided in this chapter, and if paid

. under protest, shall at the time of making payment file a protest under oath setting forth
the amount or part of said payment alleged to be paid-over under protest and wrongfully
collected by the department, and the reasons why the whole or said part thereof was
wrongfully collected. If so paid under protest, the wholesaler may at any time within 90
days from the date of such payment sue the state in the circuit court of the county in
which said wholesaler conduets his business in an action at law to recover the tax so paid
with legal interest thereon from the date of payment, If it is finally determined that said
tax, or any part thereof, was wrongfully paid out for any reason, it shall be the duty of
the director of the department of budget and accounts to issue his warrant on the state
treasurer for the amount of such tax so adjudged to have heen wrongfully paid, together
with interest thereon, and the treasurer shall pay same out of the state highway fund.

History: 1951 c, 319 s, 209; 1951 c. 687,

78.19 TFuel tax is preferred claim, Hereafter when the property of amy whole-
saler shall be seized upon any mesne or final process of any court of this state, or when
the business of any wholesaler shall be suspended by the action of ecreditors or put into
the hands of any assignee, receiver or trustee, then in all such ecases all motor fuel tax
moneys due the state from such wholesaler under the provisions of this chapter shall he
considdred and treated as preferred claims and the state of Wisconsin shall be a preferrved
creditor and shall he paid in full,

78..20 Wholesaler in default not to sell fuel, action to collect tax and penalties, in-
junction, receiver, attachment, garnishment. (1) No wholesaler shall sell, distribute
or offer for sale motor fuel, while in default of or delinquent in the payment of the whole -
or'any part of such tax moneys, and in the event of the failure or refusal to pay such
motor fuel tax moneys and the whole thereof, after demand made therefor by the départ-
ment, sueh delinquent motor fuel tax moneys together with the tax penalties provided for
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in section 78.06 shall be recovered by and in the name of the state of Wisconsin, and the
attorney-general or proper district attorney is authorized and directed to institute suit
therefor in any court of competent jurisdiction against said wholesaler, or his surety, if
any, or both. In the event such suit or attachment as hereinafter provided for is insti-
tuted, upon application made by the attorney-general or district attorney, the court may
issue a writ of injunction, without requiring any hond, enjoining and restraining the de-
fendant from selling, distributing or offering to sell any motor fuel subjeet to said motor
fuel tax until any judgment and costs recovered in said suit or attachment has been paid,
and the court shall, upon application by the attorney-general or distriet attorney, appoint
a receiver of the property and business of the delinquent defendant for the purpose of
impounding the same as security for any judgment which has been or may be recovered,
and said motor fuel tax shall eonstitute a first and prior lien against the property of said
wholesaler, including all property of whatsoever nature, belonging to him whether used
in his business or otherwise, and which lien shall be paramount and superior to any other
lien, of whatever nature, against said property, whether attaching prior or subsequent to
the time when said tax became due.

(2) Said motor fuel tax shall also be collectible and enforcible by a writ of attach-
ment brought by the attorney-general or distriet attorney in the name of the state of Wis-
consin against the lands, goods, chattels, credits, and other personal property of the
wholesaler, and for the purpose of this chapter, said wholesaler shall be deemed to be
" a nonresident of the state of Wisconsin, and such attachment shall be governed in all
respects by the provisions of law relating to attachments against nonresidents, but no
attachment hond shall be required of the state of Wiseonsin, nor shall an indemnity bond
be required or demanded by any sheriff or constable serving such +writ of attachment, and
no sheriff or constable shall be liable in damages on account of levying any attachment
when acting under the direction of the attorney-general or such district attorney.

(3) The sheriff or constable shall also summon the persons named in said writ as gar-
nishees, and all other persons within his county whom the attorney-general or district at-
torney shall designate as having any property, effeets, choses in action or credits in their
possession or power, helonging to the defendant, or who are in anywise indebted to such
defendant, the same as if their names had been inserted in such writ. In any action or
proceeding for the collection of the tax from the wholesaler which is due from him, or
any penalties or interest, or costs imposed in connection therewith, an assessment by the
department, made pursuant to this chapter, of the amount of the motor fuel taxes, or
any penalties, interest or costs imposed in connection therewith, due from the wholesaler
to the state of Wisconsin, shall constitute prima facie evidence of the claim of the state,
and the burden of proof shall be upon the wholesaler to show that the assessment was in-
corrveet and contrary to law; provided, that nothing in this section shall be construed as
forfeiting or waiving any right to collect such motor fuel tax moneys by an action upon
any bond that may bhe filed with the department under the provisions of this chapter, or
by suit, or otherwise, and in case such suit, action or proceeding shall have been insti-
tuted for the collection of said tax, such suit, action or other proceeding shall not be con-
strued as waiving any other right herein provided.

78.21 Embezzlement of tax moneys, If any wholesaler sells any motor fuel upon
which the tax imposed by this chapter has become due and has not heen paid, all tax
moneys received by such wholesaler because of said sale are trust funds in his hands and
the property of the state of Wisconsin, Any wholesaler who fails or refuses to pay over
to the state the tax on motor fuel at the time required in this chapter, or who fraudulently
withholds or appropriates or otherwise uses such moneys or any portion thereof belonging
to the state, shall he deemed guilty of embezzlement and shall be punished as provided by
law for the crime of embezzlement, irrespective of whether any such wholesaler has or
claims fo have any interest in such moneys so received by him. ‘

78.22 Hours when delivery to storage tanks is permitted. No wholesaler or jobber.
or any other person selling motor fuel to the consumer shall receive and have delivered
into the storage tanks or other equipment of said wholesaler, jobber or other person any
motor fuel or kerosene between the hours of 9 o’clock P. M. and 5 o’clock A. M, without
prior written consent of the department, and the receipt of any motor fuel or kerosene by
gaid wholesaler, jobber or other person-during said hours shall be prima facie evidence
of a violation of the provisions of this chapter and an attenmpt to evade the payment of
the tax herein imposed on motor fuel.

78.23 Precedence of actions to enforce this chapter. All proceedings and hearings,
civil or eriminal, arising under this chapter shall have priority in hearing and determina-
tion over all other civil proceedings in any court except election contests, criminal and
other cases in which the public is the moving party.
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78.24 Duty ‘of department to enforce this chapter; promulgate rules,
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(1) Tt is

hereby made the duty of the department to see that all of the provisions of this chapter
affecting the collection of the motor fuel taxes herein imposed are enforced and obeyed,
and that all violations thereof are promptly prosecuted, and that all moneys received by
wholesalers and in their hands as trust funds and due the state are recovered and eollected.
To that end the department is authorized to promulgate such reasonable rules and regu-
lations relating to the administration and enforcement of the provisions of this chapter
as may be deemed expedient, and such rules and regulations to govern its proceedmgs
and to regulate the mode ‘and manner of all investigations and hearings.

_ (2). At the heginning of each fiseal year the director of the department of taxation
" shall estimate the costs to be incurred from the appropriation made by this subsection re-
.lating to the admlmstratlon of the tax on motor vehicle fuels imposed by chapter 78 and
the payment of premium on honds furnished under seetion 78.03 (6) and (7) and shall
_certify such cost estimates to the diréetor of hudget and accounts who shall forthwith
draw his warrant on the Lighway fund for such amount and deposit such proceeds in the
general fund. The estimated costs of administering the tax on motor vehicle fuels im-
: posed by chapter 78 and the estimated costs of paying premiums on bonds furnished under
section 78.03° (6) and- (7):shall he adjusted tb actual costs on the cash basis per the
‘vecords of the department of hudget and accounts as of June 30 following, and such ad-
Jjustment shall be reflected in the fund transfer covering cost estimates for the ensuing

year pursuant to this subsection.
History: 1951 c. 319 s. 211, L

A written directive of the department of
‘taxation; instructing its auditors that any
shortage or shrinkage in nontaxable Class 2
motor fuel over and above one per cent of
the amount purchased should ‘be deemed to
have been blended with taxable Class 1
motor fuel and:sold as Class 1 motor fuel
when delivered by tank truck with 2 or more
compartments, with a single pump and
méter, and that the excess of over one per

78.25 Attorney-general and district attorney to prosecute; place of trial.

cent of shortage should be assessed as tax-
able motor fuel, was a rule or regulation,
within '78.13, 78.24, 227.01 (2), which was re-

‘quired by 297.03 to be filed 'in the. office of

the secretary. of state before becoming ef-
fective, and heénce, if otherwise valid, it was

not effective and could not be apphed until

so filed, Mondovi Co-op. Equity Asso. wv.

State, 268 W 505, 46 NW (2d) 825.

(1) Upon

1equest of -the department, the attornev-general or proper district attorney shall com-
mence and prosecute to final determinadtion in any court of competent jurvisdiction, any
“and all necessary action or actions at law, to enforee the provisions of this chapter, exeept
violations of section 7811 (6), which may be so commenced and plosecuted upon the

complaint of any person.”

(2) Amr action. J10ught under the provisions of this ehapter may be brought either in
the superior or civenit court for Dane county or in the proper court in the county wherein
the defendant person, firm or corporation resides or has its principal place of business.
.. The place of frial of said action shall riot be changed from the county in which sueh action
is commenced, except upon consént of the paltles.

History: 1951 c, 4186,

78.26 Remedies and penalties are cumulative.

It is expressly provided that all of

the remedies, prosecutions and penalties under this chapter shall be cumulative of each
other, and no action or suit for recovery of one penalty shall be or be construed to be a
bar to or affect the recovery of any other penalty or be a bar to any criminal prosecution
against any wholesaler, hcensee, jobber or any other person under the provisions of this

ehapter

- 78.27 Acts forbidden. No person shall commit any of the following acts:

(a) . Display, or cause or permit to be displayed, or to have possession of, any license
,knowing the same to be fictitious, or to have heen suspended, canceled, revoked or altered;

(b) Lend to, or knowingly permit the use by, one not entitled thereto any hcense
issued to the person lending it or pelmlttmo‘ it to be used ;

(c) Display or to represent as one’s own any hcense not i iss sued to the person display-

ing the same;

(d) Use & false or fletitions name or give a false or ﬁctltwus address in any appliea-
tion or form required under the provisions of this chapfer, or otherwise commit a' fraud
in any application, record, or report or claim for refund;

(e) Use any false or fictitious name o give any false or fictitions address when pur-
chasing or obtaining motor fuel from any source for'sale or use in this state.

78.28 'Tax levied is in lieu of all excise taxes; municipalities not to tax motor fuel.
The license tax herein levied and provided for is in lien -of any exeise, license, privilege or

occupation tax upon the business of manufacturing, storing, selling,

using or distributing

motor fuel, and no city, village, town, comnty, township, or other qubdlwsmn or munieipal
corporatmn of the state shall levy or collect any such tax upon, or measured by, the sale,




1391 ‘ : MOTOR  FUEL TAX 78.3¢4

stowge, receipt, distribution or use of motor fuel or any excise, hcense, privilege or oceu-
pation tax upon the business of manufacturing, storing, selling, using or dlstubutmo'

moto1 fuel, .

78,29 State reciprocity as to information, The department shall, upon request duly
received from the officials to whom are entrusted the enforcement of the motor fuel tax
laws of any other state, forward to such officials any information which it may have rela-
tive to the manufacture, receipt, sale, use, transportation or shipment by any person of
motor fuel or kerosene, provided such other state or states plowde for the furnishing of
like information. A

78.30 Exemption of fuel for export. Said motor fuel license tax shall not be im-
posed on motor fuel when exported or sold for exportation from the state of Wisconsin
to any other state or nation. Provided, however, that the motor fuel carried out of this
state in the ordinary fue] tank of a motor vehiele shall not.be, or he construed to be, motor
fuel exported from this state within the meauning of this section.

78.31 Penalties. (1) SELLING WITHOUT A LICENSE. Hach day in which any person
shall engage in the business of wholesaler within this state without a license as required by
this chapter shall constitute a separate offense, and for each such otfense sueh wholesaler
shall be deemed guilty of a misdemeanor, and upon conviction therveof shall be punished
by a fine of not to exceed $5,000 or by imprisonment in the county jail for not less than -
60 days nor more than one year, or by both such fine and imprisonment.

(2) ATTEMPT TO ASSIGN LICENSE, Any person assigning or attempting to assign a
license to.act as a wholesaler of motor fuels, or who fails to display conspicuously his
license at his place of business, shall be deemed guilty of a misdemeanor and upon con-
viction thereof shall he punished by a fine of $25 or by imprisonment in the county jail
for not more than 10 days for each such offense.

(8) FAILURE TO REPORT OR PAY. Any person who fails or refuses to make report or
payment as provided in section 78.04, shall be guilty of a misdemeanor and upon eonvie-
tion thereof shall be punished by a fine of not to exceed $5,000 or by imprisonment in the
county jail for not less than one year nor more than 10 yeals or by both such fine and

imprigonment.

(4) OmniBUS PROVISIONS. Exeept as otherwise provided in subsections (1), (2), (3)
and (5) of this section, any person violating any provision of this chapter shall he deemed
guilty of a misdemeanor and upon conviction thereof shall be punished by a fine of not
less than $25 or more than $500 or by imprisonment in the county jail for not to exceed
6 months or by both such fine and imprisonment.

(5) VioLaTION OoF SECTION 78.27. Kxcept as otherwise provided in this chapter, any
person violating any p10v1310n of section 78.27 shall be deemed guilty of a misdemeanor,
unless such violation is by any other provision of law declared to be a felony, and upon
convietion shall be punished by a fine of not less than $100 nor more than $500 and by
imprisonment in the county jail for not to exceed 6 months, Such fine shall be in addition
to any other penalty imposed by any other provision of this chapter.

[78.32 Stats. 1949 repealed by 1951 ¢. 261 s, 10]

78.33 Existing obligations to state are saved. The passage of this chapter shall
not be taken or construed to relieve any wholesaler, person, firm, association or corpora-
tion whatsoever from the payment of any tax, penalty or intervest due or owing to the’
state of Wisconsin under any laws in force July 1, 1933, or to affect or terminate any peti-
tions, investigations, prosecutions, legal or other proceedings pending under such laws
or to prevent the commencement of any legal proceedings for violation of such laws here-
tofore committed, or for the recovery of taxes, penalties, or interest due or owing to this
state under such laws; provided further, that any and all matters, orders, hearings and
proceedings pending before the state treasurer or before any court under any of the pro-
visions of said laws or parts thereof shall be deemed to be continued with the same effect
as though such law or part thereof was not hereby repealed. Nothing in thig chapter shall
be construed as imposing any penalty, eivil or eriminal, for violations of such prior laws
other than the penalty prescribed in such laws.

78.34 Transfer of functions to department of taxation, (1) All the powers, func-
tions and duties of the state treasurer under this chapter on June 30, 1943, are transferred
to, vested in and imposed upon the state department of taxation,

(2) The personnel necessary to carry on the functions of administering the tax on
motor vehicle fuel may be selected in whole or in part by the commissioner of taxation
from the personnel in the state treasurer’s office engaged in administering said tax just
prior to June 21, 1943 or the said commissioner may seleet the personnel from eligible
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civil service lists or may transfer personnel now attached to the department of taxation.
The records of the state treasurer’s office relating to the administration of the motor vehicle
fuel tax June 21, 1943 shall be transferred to the department of taxation and all equip-
ment used with respect to said motor vehicle fuel tax functions shall be transferred to the
department of taxation, Any dispute relative to any of said records or equipment shall
be finally determined by the superintendent of buildings and grounds. '

- [78.40 Stats. 1935 repealed by 1949 c. 262]
[79.01 to 79.18 Stats. 1941 renumbered sections 87.01 to 87.18 by 1943 ¢, 490]
[79.20 created by 1943 c. 467 renumbered section 87.20 by 1943 ¢, 490]




