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263.01 Forms, The forms of pleading

in eivil actions in courts of record and.the

rules by which the sufficiency of the pleadings are determined are prescribed by chapters

260 to 297,

263.02 Complaint, The first pleading on the part of the plaintiff is the complaint,

263.08 -Complaint, contents, The complaint shall contain:
(1) The title of the cause, specifying the name of the court in which the action is
brought, the name of the county designated by the plaintiff as the place of trial and the

names of the parties to the action.

(2) A plain and concise statement of the ultimate facts constituting each cause of

action, without unnecessary repetition.

(3) A demand of the judgment to which the plaintiff supposes himself entitled; if the
recovery of money be demanded, the amount thereof shall be stated.

(4) In an action by or agalnst a corporation the complaint must aver its corporate
existence and whether it is a domestie or a foreign corporation.

Cross Reference:

For effect of demand for judgment or want of such demand in the

complaint in case of judgment by default, see 270.57.

As to the effect of not denying an allega-
tion in the complaint of corporate or part-
nership existence, see 328.29 and 328.31,

Where the ultimate fact essential to a
cause of action is brought into existence by
a series of detail acts and evelits, it is_en-
tirely competent and sufficient to plead
those detail acts according to their legal
effect, Matters of mixed law and fact, the
ultimate of which is, in a broad sense, a
fact, may be pleaded according to their legal
effect, and every reasonable intendment must
be mdulged in in favor of the pleading.
Larson v. Lester, 259 W 440, 49 N'W (2d) 414,

For definition of cause of action as re-
lated to theory of res adjudicata, see notes
to 269.25, citing Pautseh v, Clark O0il Co,
264 W 207, 58 NW (2d) 638,

A complamt against a telephone com-
pany to recover for a loss of merchandise
destroyed by fire in a building occupied by
the plaintiffs, alleging among other things,
that an unnamed person discovered the fire
immediately called the defendant's

263.04 Uniting causes of action, The

and

operator and advised her of the fire and its
location for the purpose of communicating
such facts to the city fire department, that
the fire department was a subscriber to
telephone service from the defendant and
that the defendant held out to the public
that warning of the existence of a fire might
be given by anyone having access to a tele-
phone by obtaining a connection through
the defendant’'s telephone exchange so as
to so inform the fire department, and that
the defendant was_ negligent in that its
operator unduly delayed in answering the
telephone and failed and refused to make
a connection with the fire department or
notify it of the fire, stated a cause of ac-
tion as against demurrer, On demurrer to a
complaint, every reasonahle intendment and
presumption is to be made in favor of the
complaint, and the plaintiffs are entitled to
all reasonable inferences which can be
drawn from the facts pleaded. Christenson
& Arndt, Inc. v. Wisconsin Tel. Co, 264 W
238, 58 NW (2d) 682,

plaintiff may unite in the same complaint

several causes of action, whether they be such as were formerly denominated legal or equi-
table or both, But the causes of action so united must affect all the parties to the action and
not require different places of trial, and must be stated separately.

An heir's personal causes of action
agamst a former administrator and the es-
tate’s cause of action against the former ad-
ministrator could not be united under thig

section since neither the estate nor the new
administrator had any interest in nor were
affected by the heir’'s personal causes of ac-
tion, and they were triable in the circuit




3023

court, while the estate’s cause of action was
maintainable only by the new administrator,
for the general benefit of creditors and the
heirs of the estate, and was triable solely in
the county court. Kontominas v, Popp, 266
W 169, 40 N'W (24) 512,

A complaint of a co-operative association
against a canning company, alleging a cause
of action for breach of contract based on
185.08 (5), and also alleging a cause of ac-

PLEADINGS 263.07

tion in tort based on 185.08 (6), was not sub-
ject to demurrer on the ground of improper
joinder of causes of action, -where such
causes of action affected the same parties,
who constituted all of the parties to the ac-
tion, and did not require different places of
trial and were stated separately. Cash Crops
Co-operative v, Minnesota Valley C. Co, 257
W 619, 44 NW (24) 563,

263.05 Pleadings by defendant. The only pleading on the part of the defendant is
either a demwrrer or an answer. It must be served within twenty days after the serviee

of the copy of the complaint,

263.06 Demurrer to complaint, The defendant may demur to the complaint when it

shall appear upon the face thereof either:

(1) That the court has no jurisdiction of the person of the defendant or the subject of

the action ; or

(2) That the plaintiff has not legal eapacity to sue; or
(3) That there is another action pending hetween the same parties for the same cause;

or

(4) That there is a defect of parties, plaintiff or defendant; or

(5) That several causes of action have been improperly united; or

(6) That the complaint does not state facts sufficient to constitute a cause of action; or
(7) That the action was not commenced within the time limited by law.

In pleading negligence and setting forth
the facts constituting the alleged negligence,
only ultimate facts and not matters of evi-
dence should be pleaded; but the pleading is
sufficient if it fairly informs the opposite
party of what he is called on to meet by al-
leging the specific acts which resulted in in-
jury, and includes a general statement that
the defendant negligently performed the acts
complained of, In actions against an em-
ployer and his employes for injuries sus-
tained by the owner of a residence in falling
when a porch railing which the defendant
employer had contracted to repair broke and
gave way, the complaint in each case suffi-
ciently stated a cause of action in tort, al-
though some of the allegations were on in-
formation and belief. Colton v. Foulkes, 259
W 142, 47 NW (2d) 901,

In an action to enjoin the issuance of
housing bonds by a housing authority on
the ground that 66.40 is contrary to sec. 1,
art. XI, allegations of the complaint, to-
gether with attached  exhibits, disclosing
that the proposed housing project does not
contemplate the construction of accommo-
dations for persons of low income nor for
slum clearance, the 2 purposes for which
the law was created, must be considered as
verities on a generai demurrer to the com-
plaint, requiring that such demurrer he
overruled. Jolly v. Greendale Housing Au-
thority, 259 W 407, 49 N'W (2d) 191,

Liberally construed, as - required by
268.27, a complaint for damages, alleging
that the defendant village marshal was be-
ing proceeded against in his official capacity,
and that such defendant while acting as
village marshal made an unlawful and wil-
ful assault on the plaintiff, but that the
defendant acted in good faith, believing
that he was carrying out his duty as a
police officer, stated - a cause of action
against such defendant in his official ca-
pacity. The allegation as to such defendant
being proceeded against “in his official ca-
pacity” is held not properly subject to
criticism for being merely a conclusion -of
law. The question of inconsistency or re-
pugnaney in the allegations of “wilful” or
“unlawful” assault “in good faith” is one
for the court or jury to determine before the
municipality can be held liable under 270,58
for the payment of a judgment against the
defendant village marshal. Larson v. Lester,
259 W 440, 49 NW (2d) 414,

For distinction between demurrer and
summary judgment see note to 270,635,
citing Fredrickson v. Kabat, 260 W 201, 50
NW (2d) 381, .

The pleadings and affidavits on the plain-
tiff's motion for summary judgment in an
action to recover on a promissory note pre-

sented issues of fact which could not be de-
termined on such a motion, The sufficiency
of a pleading is not determined on a motion
for summary judgment where it appears
that issues of fact are presented. Schnee-
berger v. Dugan, 261 W 177, 52 NW (2d) 150,

Successive demurrers on the same ground
to the same pleading cannot be permitted
it pending actions are to be disposed of. A
holding of the supreme court, on a former
appeal from an order overruling a demur-
rer to the complaint of a wife suing her
husband for injuries received while a pas-
senger in an automobile driven by him in
New Mexico, that the plaintiff had pleaded
a cause of action under the law of New Mex-
ico, became the law of the case on a sub-
sequent appeal from an order overruling a
second demurrer to the complaint on the
same ground. Nelson v. American Employ-
ers’ Ins, Co, 262 W 271, 55 NW (2d) 13.

In shifting from ordinary negligence in
the first complaint, served within the 2-
year period for the service of notice of claim
for injury, to gross negligence in the
amended complaint after the 2-year. period,
whether there was intent to mislead or ac-
tual misleading of the defendant is a gues-
tion of fact to be resolved on a trial, not
on demurrer or motion for summary judg-
ment. Nelson v. American Employers’ Ins,
Co. 262 W 271, 556 NW (2d) 13.

A complaint against a corporation and
its stockholders to recover damages for
breach of a contract, alleging an agreement
with the individual defendants whereby the
plaintiff took part in promoting, developing
and organizing the corporation and was to
receive for his services 50 per cent of the
shares of its stock on' its final organization,
and alleging that the plaintiff’s services to
the corporation were of great value, and
that the plaintiff demanded his shares of
stock, but that the defendants refused to
recognize any rights of the plaintiff therein
or to issue or transfer any stock to him, was
good as against a general demurrer thereto.
Conway v, Marachowsky, 262 W 540, b5 NW
(2d) 909.

The right to demur is not guaranteed by
the constitution but is a matter of pro-
cedure. Gray Well Drilling Co. v. State
Board of Health, 263 W 417, 58 N'W (2d) 64.

A complaint for the death of a child ivho
was drowned in a swimming pool owned
and operated by the defendant city, so far
as alleging that the city was operating the
pool for profit in its proprietary capacity,
and alleging certain negligent acts of the
agents of the city, stated a cause of action
as against demurrer. See also note to 101,06,
citing thig case. Flesch v. Lancaster, 264 W
234, 58 NW (24) 710.

263.07 General demurrer limited. TIn case of a general demurrer to a complaint,
if upon the facts stated, construing the pleading as provided in section 263.27, plaintiff
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is entitled to any measure of judicial redress, whether equitable or legal and whether in
harmony with the prayer or not, it shall he sufficient for such redress.

263.08 Demurrer to whole or part. The demurrer may be taken to the whole com-
plaint or to any of the alleged causes of action therein; and the defendant may demur to
one or more of the several causes of action stated in the complaint and answer the residue.

263.09 Ground of demurrer to be stated. The demurrer shall distinetly specify the
grounds of objection to the complaint, in the langunage of the subdivision of section 263.06
relied upon, adding, if based upon the second or fourth subdivision, a particular statement
of the defect, and if based upon the seventh, a reference to the statute claimed to limit the
right to sue.  Unless it do so the demurrer may be stricken out.

263.10 Amended complaint to be served. If the complaint e amended a copy
thereof must be served and the defendant must demur or answer thereto within twenty
days thereafter or the plaintiff, upon filing proof of service thereof and of the defendant’s
omission, may obtain judgment in the manner provided for a failure to answer in the first
instance.

263.11 Angwer may state grounds of demurrer. When any of the matters enumer-
ated in section 263.06 do not appear upon the face of the complaint the objection may be
taken by answer; and the objection that the action was not commenced within the time lim-
ited by law may in any case be taken by answer.

263.12 Waiver by not demurring or answering. If not interposed by demurrer or
answer, the defendant waives the objections to the complaint except the objection to the
jurisdiction of the court and the objection that the complaint does not state a cause of

action.

963.13 Answer, contents. The answer of the defendant must contain:

(1) A specific denial of each material allegation of the complaint controverted by the
defendant, or of any knowledge or information thereof sufficient to form a helief.

(2) A statement of any new matter constituting a defense, in ordinary and eoncise
language, without repetition.

History: Sup. Ct. Order, 262 W X,

Comment of Judicinl Couneil, 1952 263.13
(9) (Stats. 1951), in effect_since 1931, in con-
junction with ‘the introductory paragraph
of the section, indicates that an answer
must contain a statement of any matter con-

he did not do so he could thereafter bring a
separate action upon it. [Re Order effective
May 1, 1953]

The defendants were not required to
plead to a fact which the plaintiffs had not

stituting a counterclaim. In 1937 in Nehring
v. Niemerowicz, 226 W 285, 291, the court
held that although a defendant could have
litigated his counterclaim in an action, if

263,14 Counterclaim.

alleged in their complaint and which was not
clearly to be inferred from such allegations
as were made. Ryan v. Berger, 256 W 281, 40
NW (2d) 501,

(1) A defendant may counterclaim any claim which he has

against a plaintiff, upon which a judgment may be had in the action.
(2) The counterclaim must be pleaded as such and the answer must demand the
judgment to which the defendant supposes himself entitled upon his counterclaim.

(3) This section does not extend to or include claims assigned to a defendant after

he was served with the summons.

Cross Reference: Pleading setoff is covered in 331.13.

In an action by a city to condemn certain
land for streets, an allegation in the so-
called counterclaim of the defendant prop-
erty owners, that the city was, attempting
to take private property for private rather
than public purposes, was a mere legal con-
clusion not admitted by demurrer. Mil-
swaukee v. Schomberg, 261 W 166, 52 NW
(2da) 151. .

See note to 330.49, citing
nes, 262 W 425, 55 NW (2da) 375.

Counterclaims are mnot reguired to be
asserted “at the first oppor.tumty,” and fail-
ure to do so does not waive them. In an
action for hreach of a contract involving an
exchange of units for generating electricity,
where the plaintiff, when the case was
called for trial, was allowed to file an

263,15 Oross complaint.

Miller v. Joan-

amended complaint standing on a second
contract as the one governing the trans-
action, the defendant was entitled to recon-
sider its position in the light of the facts
newly alleged by the plaintiff, and to make
a new defense if that appeared to be desir-
able, and the trial court’s refusal to allow
the defendant to file an amended answer and
counterclaim was an abuse of discretion.
Erickson v. Westfield Milling & RElectric
Light Co. 263 W 580, 58 NW (2d) 437.

Where the defendant’s counterclaim for
damages must be dismissed for failure of
proof, the defendant has not been prejudiced
by its dismissal on another, although erro-
neous, theory, Stammer v, Mulvaney, 260 W
244, 58 NW (2d) 671,

(1) A defendant or a person interpleaded or intervening

may have affirmative relief against a codefendant, or a codefendant 'and.the plaintiff, or
part of the plaintiffs, or a codefendant and a person not a party, or against such person
alone, upon his heing hrought in; but in all such cases such relief must involve or in some
manner affect the eontract, transaction or property which is the subject matter of the
action or relates to the oceurrence ont of which the action arose. Such relief may be
demanded in the answer, which must be served upon the party against whom the same is
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asked or upon such person not a party, upon his heing brought in, or may be by a cross
complaint served in like manner or by petition in intervention under section 260.19, or by
answer, served in like manner, when new parties are brought in under sections 260.19 and
260.20.

(2) In all cases the court or the judge thereof may make such orders for the service of
the pleadings, the bringing in of new parties, the proceedings in the cause, the trial of the
issues and the determination of the rights of the parties as shall be just. The party against
whom such relief is demanded may demur to the answer or cross complaint, as provided in
section 263.17, or may answer, serving such demurrer or answer on the defendant claiming
such relief, as well as upon the plaintiff, or he may object thereto at the trial for insuf-
ficiency. If he shall serve no answer or demurrer and make no such ohjection he shall be
deemed to have denied the allegations relied on for such relief. Unless such an answer,

petition or cross complaint be so served such affirmative relief shall not be adjudged.

TWhere the vendors’ broker was before
the trial court as a party plaintiff in their
action for specific performance, the defend-
ant purchasers’ specific demand in their
answer for the return of earnest money de-
posited by them with the broker was suffi-
cient to entitle them to aflirmative relief un-
der (1), and hence the trial court should not
have denied such relief on the ground that
the purchasers in their answer did not coun-
terclaim for the return of this money. Ross
v. Kunkel, 257 W 197, 43 NW (2d) 26.

In a replevin action against a plumbing
contractor who had removed fixtures which
he had previously installed in the plaintiffs’
tourist cabins but for which he had not been
paid, wherein the contractor claimed that
the plaintiffs and the impleaded defendant
bank which was financing the plaintiff had
been false and fraudulent representations
which induced the defendant to complete the
job, the defendant’s cause of action was con-
nected with the subject of the action so that
he was entitled to assert a cross complaint

263.16 Several defenses allowed. The

against the impleaded defendant, as well as
to assert a counterclaim _against the plain-
Et)llfgs. Elder v. Sage, 257 W 214, 42 NW (24d)

Where, in actions by guest occupants of
an automobile for injuries sustained when
such car, after colliding with a preceding
car, was struck in the rear by a following
car, the defendant driver of the host car
moved during the trial for leave to file a
cross complaint for contribution against the
defendant driver of the preceding car alleg-
ing an act of negligence not previously al-
leged in the case, the action of the trial
court, over objection, in granting leave to
file such cross complaint and proceeding
with the trial without granting the object-
ing defendant sufficient time to file an an-
swer tg such cross complaint and prepare to
meet the issues raised thereby, was error
entitling such defendant to a new trial in
relation to the issues raised by such cross
complaint. Puccio v. Mathewson, 260 W
258, 50 N'W (2d4) 3890.

defendant may set forth, by answer, all de-

fenses and counterclaims he has, whether legal or equitable, ox both; they must he sep-

arately stated.

Where the defendant’s admissions in his
pleadings were consistent with and a part

of his alleged defense, he did not, by such
admission, waive his right to prove the rest

of the oral agreement which he relied on as
z(tzél)efggl’?e. Borg v. Fain, 260 'W 190, 50 NW

263.17 Demurrer to answer. The plaintiff may, within twenty days, demur to the
answer or any alleged defense therein when it does not state a defense; and to any counter-
claim therein where it appears upon the face thereof either that:

(1) The court has no jurisdiction thereof; or

(2) The defendant, has not legal capacity to maintain the same; or

(3) Another action is pending between the same parties for the same cause; or

(4) There is a defect of parties; or

(5) The counterelaim does not state a cause of action; or
(6) The cause of action stated is not pleadable as a counterclaim; or
(7) The counterclaim is harred by the statutes of limitations,

In an action to quiet title, the answer’'s
denial that the plaintiff was the owner of the
premises was a denial of a conclusion of law
and was itself a conclusion of law, but it
placed in issue the allegations of the com-
plaint alleging ownership by the plaintiff
and was not “new matter constituting a de-

fense,” and hence was not subject to attack
by demurrer to the answer. Neitge v, Sever-
son, 266 W 628, 42 N'W (2d) 149.

See note to 133.01, citing State v. Golden
Guernsey Dairy Co-operative, 2567 W 254, 43
NW (2d) 31,

263,18 Demurrer may be to whole or part; reply to counterclaim, The plaintiff may

demur to one or more of the defenses and counterclaims and reply to the residue of the
counterclaims. The demurrer shall specify the grounds of objection and when to a counter-
claim, in a similar manner to that required in a demurrer to the complaint; otherwise, it
may be stricken ouf.

263.19 Reply to counterclaim; waiver. When any objection to a counterclaim men-
tioned in section 263.17 does not appear upon the face of the answer the ohjection may
be taken by reply. If not taken, by demurrer or reply, the plaintiff waives the same, ex-
cepting only the objection to the jurisdiction of the court and the objection that the coun-
terclaim does not state a cause of action,

263.20 What to contain. (1) When the answer contains a counterelaim the plain-
tiff may, within twenty days, if he do not demur thereto, reply to the counterclaim. ~ Such
reply must contain:
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(a) A specific denial of each material allegation of the counterclaim controverted by
the plaintiff, or of any knowledge or information thereof sufficient to form a belief,

(b) A statement of any new matter constituting a defense, in ordinary and conecise lan-
gunage, without repetition. .

(2) The plaintiff may set forth by reply as many defenses to the counterclaims as he
may have; they must be separately stated and refer to the counterclaims which they are
intended to answer in such manner that they may be intelligibly distingished.

263.21 Judgment by default on counterclaim, If the answer contain any ecounter-

. elaim to which the plaintiff fails to reply or demur, within the time prescribed by law, the
defendant may move, on a notice of not less than eight days, for such judgment as he is
entitled to upon such counterclaim, and if the case require it an assessment of damages
may be made or he may at the trial have the counterclaim treated as established without

proof.

263.22 Demurrer to reply. The defendant may, within twenty days, demur to the
reply or any defense therein, when, upon the face thereof, it does not state facts sufficient
to constitute a defense, stating such grounds.

In conformity with the rule that a de- will question its legal sufficiency, and a
murrer to one pleading searches the record demurrer to a reply also puts in issue the
and will be carried back to the first sub- sufficiency of the plaintiff’'s complaint.
stantial defect in prior pleadings, a demur- Peterson v. Wisconsin River Power Co. 264
rer to a reply will on proper motion be car- W 84, 58 NW (2d) 287,
ried back to the defendant’s pleading and

263.23 Pleadings, how subscribed and filed. Every pleading must be subseribed by
the party or his attorney and must be filed not later than ten days after the action is noticed
for trial.. In case of a failure by either party to file his pleading it may be stricken out,
on motion, unless permitted to be filed on such terms as the court shall think proper; or

the opposite party may file a copy thereof.

263.24 Verification of pleading. Every pleading, except a demurrer, must be veri-
fied ; but the verification may bhe omitted when an admission of the allegations might sub-
jeet the party to prosecution for felony. No pleading can be used in a eriminal prosecu-
tion against the party as evidence of a fact admitted or alleged in such pleading. Where
service is made either pursnant to section 262.13 or otherwise, no defect or irregularity in
a verifieation shall defeat the jurisdiction of the court but shall be ground for a timely
motion to strike the pleading unless amended. ’

History: Sup, Ct. Order, 238 W v.

Comment of Advisory Committee, 1951: 330.19 (5), the right to sue will be preserved.
“Unless amended’ is necessary so that where [Re order effective July 1, 1951]
the statute of Hmitations has run, as in

263.26 Form of verification, (1) The verification must be to the effect that the
same is true to the knowledge of the person making it, except as to those matters stated on
information and belief and as to those matters that Le believes it to be true, and must be
by the affidavit of the party, or if there be several parties united in interest.and pleading
together, by one at least of such parties acquainted with the faets, if such party be within
the county where the attorney resides and eapable of making the affidavit. The affidavit
may be made by an agent or attorney if no such party be within the county where the attor-
ney resides, or if the action or defense be founded upon a written instrument in such attor-
ney’s possession, or if all the material allegations of the pleading be within his personal
knowledge or belief.

(2) When the pleading is verified by any person other than a party he shall set forth
in the affidavit his knowledge or the grounds of his belief on the subject and the reason
why it is not made by the party, and if made on knowledge shall state that the pleading is
true to his knowledge, and if on his belief, that he believes it to he true.

(3) When a corporation is a party the verification may he made by any officer thereof.
In actions wherein the state or any officer thereof in his official capacity is a party, veri-
fication of pleadings shall not be required by either the state or anyone in its behalf or by
any such officer, but all pleadings made by other parties in actions wherein the state or any
such officer is a party shall be verified as provided in thig section. In all actions wherein
the state is the sole party plaintiff and an unverified answer shall be interposed and
the demand of the complaint is for money judgment, judgment may be taken by default
with the same force and effect and in the same manner as though the complaint were duly
verified. :

263.26 Admission by not denying, Every material allegation of the complaint, and
of a counterclaim not controverted as prescribed, shall, for the purposes of the aection, he
taken as true. But the allegation of new matter in an answer not pleaded as a part of a
counterclaim or of new matter in a reply is deemed controverted.
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Where a town’s complaint alleged that
the defendant city had proceeded in annexa-
tion proceedings pursuant to the provisions
of 62,07 (1), and the answer denied this and
also alleged that the proceedings were taken
pursuant to 926-2, Stats. 1898, the latter was

PLEADINGS 263.38.

a part of a counterclaim and was deemed
controverted, so that the issue whether 62.07
(1) or 926-2 apphed ag well ag whether there
had been complla.nce with the section in-
voked by the city, was made. Wauwatosa v.
Milwaukee, 259 W 56, 47 NW (2d) 442,

an allegation of new matter not pleaded as

263.27 Pleadings liberally construed. In the construction of a pleading for the
purpose of determining its effect its allegations shall be liberally construed, with.a view to
substantial justice between the parties.

263.28 Variances, materiality, (1) No variance between the allegation in a pleading.
and the proof shall he deemed material unless it misleads the adverse party to his prejudice.
‘Whenever it shall he proved to the satisfaction of the court that a party has been so misled,
and in what respect he has been misled, the eourt may order the pleading amended upon

such terms as may be Just

(2) When the variance is not material, the fact shall be found in accordance Wlth the
evidence and the court may order an amendment without costs.

In respect to certaln variances between
allegations of the city's complaint and its
proof, orderly procedure suggests an
amended complaint to set out the relief
which - the city desires and can prove on a
new trial. Lake M1lls v. Veldhuizen, 263 W
49, 56 NW (2d) 4

Where the complamt does mot allege a
failure of duty in some particular respect,
such omission generally precludes proof of
acts:constituting such failure, but such proof
may be received if it does ‘not operate to
the disadvantage of the defendant on the
trial, Cook v. Wisconsin Telephone Co., 263
W b6, 56 NW (2d) 494.

Where the trial proceeded on the original

tiff’s testimony that theé defendant’s agent
had induced - the plaintiff to sign a second
contract by certain false representations
was immaterial and irrelevant, and its ad-
mission,. over objection, was Dl'e]u(llClal and.
constituted reversible error, In such action
for damages for the defendant’s breach of
its contract to deliver a complete generat-
ing unit to the plaintiff, the exclusion of the
defendant’s evidence, that the unit delivered
by the plaintiff to the defendant in the
transaction was worthless, was proper, in
that the plaintiff had not promised a unit
in good operating order, and the allegation
in the defendant's answer that such unit
was worthless was not pleaded as a setoff

complaint and answer, and there was no or counterclaim but appeared as a mere
issue of fraud on either side but only the fugitive statement, not within the issues.
issue of whether the defendant had failed to Erickson V. Westfeld Milling & HRlectric
deliver a. complete generating unit to the Light Co. 263 W 580, 568 NW (24) 437,
plaintiff under a first contract, the plain-

263.31 When failure of proof, When, however, the allegation of the cause of ac<
tion, counterclaim or defense to which the proof is directed is unproved, not in some par.
tieular or particulars only, but in its entire scope and meaning, it shall not be deemed a
case of variance within section 263.28, hut a failure of proof,

263.32 Accounts; bill of particulars. Tt is not necessary for a party to plead the
items of an aecount but he shall deliver to the adverse party, within ten days after a de-
mand therefor in writing, a copy of the account verified by his oath or that of his agent
or attorney, that he believes it to be true, or be precluded from giving evidence thereof.
The court, or a judge thereof, may order a further account and may in all cases on notice
order a hill of particulars of the claim of either party to be furnished.

263.33 Judgments, how pleaded, In pleading a judgment or other determination of
a court or officer of special jurisdietion it shall not be necessary to state the facts eonfer-
ring jurisdietion, but such judgment or determination may he stated to have heen duly
given or made. If such allegation be controverted the party pleading shall be hound to
establish on the trial the facts conferring jurisdietion.

263.34 Conditions precedent in contract, how pleaded. In pleading the performance
of conditions precedent in a contract it shall not be necessary to state the facts showing
such performance, but it may be stated generally that the party duly performed all the con-
ditions on his part; and if such allegation be econtroverted the party pleading shall be
hound to establish on the trial the facts showing such performance.

263.36° Pleading by copy; notes, etc. In an action, defense or counterclaim founded
upon an instrument for the payment of money only it shall be sufficient for the party to
give a copy of the instrument, and to state that there is due to him thereon, from the ad-
verse party, a specified sum which he claims,

263.37 Libel and slander, how pleaded. In an action for libel or slander it shall not
be necessary to state in the complaint any extrinsic facts for the purpose of showing the
application to the plaintiff of the defamatory matters out of which the cause of action
arose; but it shall be sufficient to state generally that the same was published or spoken
concerning the plaintiff, and if such allegation be controverted the plaintiff shall be bound
to establish on the trial that it was so published or spoken.

263.38 Answer in libel and slander. In an action for libel or slander the defendant
may in his answer allege both the truth of the matter charged as defamatory and any miti-
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gating circumstances to veduce the amount of damages; and whether he prove the justifi-
eation or not he may give in evidence the mitigating circumstances.

263,39 Answer in action for distrained property. In an action to recover the pos-
session of property distrained doing damage, an answer that the defendant or person by
whose command he acted was lawfully possessed of the real property upon which the dis-
tress was made and that the property distrained was at the time doing damage thereon shall
he good without setting forth the title to such real property.

263.40 Pleadings in special proceedings, In special proceedings pending on appeal,
the court may diveet an issue of fact to be made up between the parties by complaint and
answer, and such issue shall be tried by the court, or by the jury, as the court shall pre-
seribe,

263.42 Sham pleadings may be stricken out, A sham or frivolous answer, reply or
defense may be stricken out on motion and upon such terms as the court may impose.

263.43 Irrelevant, scandalous and indefinite pleadings, If any pleading contains
irrelevant, redundant or seandalous matter it may be struck ount, with costs, on motion,
and the court may order the attorney who signed the same to pay costs. When a pleading
is so'indefinite or wmeertain that the precise nature of the charge or defense is not appar-
ent the court may on motion order the pleading to he made definite and certain, The time
to serve a required responsive pleading is extended 10 days after the service of notice of
entry of an order made upon the motion, unless the order fixes a different time.

An adverse examination is not a sub-
stitute for a motion to make the complaint
more definite and certain, and in the ab-
sence ‘of such a motion, the plaintiff was
free at the trial to offer any evidence bear-

covered by the general allegation that the
operator failed to operate the plane so as
}:Q gal?hsug}cientlfltit%(‘le ];co 2%1443a€vt1ie%s in
his path. axwell v. Fin 0 58
NW "(2d) 415. ’ '

ing on management and control of the plane

263.44 Motions to strike out. A party may move upon one notice to strike out an
answer or reply as sham, and frivolous, and irrelevant, and the court or presiding judge,
on such motion, may strike out any matter or defense as sham, any other as frivolous, or
as irrelevant or otherwise, as the pleading shall be found to be.

A motion to strike irrelevant matter from murrer, and not on a motion to strike. Par-
portions of a pleading is not the equivalent affine Companies v, Kipp, 219 W 419, 268 NW
of a demurrer., The sufficiency of a pleading, 84, .
in matters of substance, must be tried on de-

263.45 Amendments of course to pleadings. Any pleading may be once amended
by the party of course, without costs and without prejudice to the proceedings alveady
had, within twenty days after service thereof. But if it shall appear to the eourt that such
amendment was made for the purpose of delay or that the same was unnecessary and the
opposite party will thereby lose the benefit of a term at which the action may be tried,
the amended pleading may be stricken out and such terms imposed as may seem just.

See note to 330.19, citing Halvorson v, Tarnow, 258 W 11, 44 NW (2d) 571,

263.46 Proceedings on decision of demurrer. After the decision of a demurrer the
court may, in its discretion, if it appear that the demurrer was interposed in good faith,
allow the party to plead over or to withdraw the demurrer on such terms as may be just.
If a demurrer to a complaint be sustained upon the ground that several eauses of action
have been improperly united the court may, in its diseretion and upon such terms as may
be just, order the action to be divided into as many actions as may be necessary to the
proper determination of the caunses of action therein mentioned.

See note to 274.34, citing Cohan v. Associated Fur Farms, Inc. 261 W 584, 53 NW (2d) 788.

263.47 < Supplemental pleadings. The plaintiff and defendant, respectively, may be
allowed, on motion and on such terms as may be just, to make a supplemental complaint,
answer or reply alleging facts material to the ease ocenrring after the former complaint,
answer or reply, or of which the party was ignorant when his former pleading was made.






