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270.01 Kinds of issue. Issues arise upon the pleadings when a fact or conclusion
of law is maintained by one party and controverted by the other; they are of two kinds:

(1)
(2)

Of law.
Of fact.

270.02 Issue of law. An issue of law arises upon a demurrer to the complaint, an-
swer or reply or to some part thereof.,

270.03 Issue of fact defined. An issue of fact arises:

(1) Upon a material allegation in the ecomplaint, controverted by the answer; or

(2) Upon a material allegation of anv counterclaim in the answer, controverted by the
reply; or

(3) Upon a material allegation of new matter in the answer, not requiring a reply, un-
less an issue of law is joined thereon; or

(4) Upon a material allegation of new matter in the reply, unless an issue of law is
joined thereon.
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270.04 Issues of law; trial. When issues both of law and of fact arise upon the
pleadings, the issue of law must be first tried unless the court otherwise direct.

270,06 Feigned and special issues. Feigned issues are abolished, and instead there-
of, when a question of fact not put in issue by the pleadings is to bhe tried by a jury, an
order for trial may be made, stating distinetly and plainly the question of fact tc be tried.

270.06 Trial defined. A trial is the judieial examination of the. issues between the
parties, whether they be issues of law or of fact.

270,07 Issues, by whom tried, when tried. (1) An issue of fact in an action for the
recovery of money only, or of real or personal property or for divoree on the ground of
adultery, must be tried by a jury except as otherwise provided in this chapter and except
that equitable defenses or counterclaims are triable by the court. Kvery other issue must
be tried by the ecourt, hut the couwrt may order the whole issue or any specific question of
fact involved therein to be tried by a jury; or may refer an issue as provided in section
270.34.

(2) When any matter in abatement of any action triable by jury is set up, which in-
volves the finding of any fact, the same shall be found by a special verdiet of a jury; un-
less a trial by jury be waived; and when there is any other issue of fact in the action, the
same may he submitted to the same jury at the same time; otherwise the issue in abate-
ment shall first be tried. When the issues of faet ave triable by the court, any issue in
abatement may be tried at the same time as the other issues of fact.

An action for the reformation of a con- Touchett v. B Z Paintr Corp. 263 W 626,
tract is a matter cognizable by.a court of 58 NW (2d) 448,
equity, triable by the court without a jury.

270.08 Order of trial; separate frials. When issues arise triable by a jury and
other issues triable by the court, the court shall, in its diseretion, direct the trial of the
one or the other to be first had, according to the nature of the issues and the interests
of justice, and judgment shall be given upon both the verdict and the finding of the eourt,
when both shall be found. But no issue need be tried, the disposition of which is not
necessary to enable the court to render the appropriate judgment. A separate trial hetween
the plaintiff and any of the several defendants may be allowed by the court whenever in
its opinion justice will be thereby promoted. :

270,11 Hearing on demurrer. The issue raised by a demurrer may he brought on for
trial before the court at any time upon 5 days’ notice. .

270.12 Calendar. (1) CuERx 70 PrEPARE. The clerk shall prepare a calendar for
each term of the cirenit court of all actions which are for trial as shown by the notices
filed including those covered by section 252.10, containing the title of each action, the
names of the attorneys, and the date of the issue, and arranged according to the dates of
issues as follows: (a) Criminal cases; (b) eivil jury issues; (e) issues of fact for court;
(d) issues of law. In which order the calendar shall be disposed of unless for conven-
ience of parties, the dispatch of business, or the prevention of injustice, the court shall
otherwise direct,

(2) LARGE CALENDARS. In eircuit courts having one thousand or more causes on the
term calendar, the clerk may, with the approval of the court, arrange the causes accord-
ing to the date of filing the complaint, petition or other pleading necessary to commence
the action or speeial proceeding or of the refurn on appeal and the serial record number of
every canuse shall be its calendar number.

(3) Cowprmions pRECEDENT. The elerk shall not place any cause upon the calendar
unless the state tax and the proper amount of clerk’s fees shall have been paid and sum-
mons and complaint or eopies thereof shall have been filed in his office.

(4) CorrrcrioN OF CALENDAR., All motions to correct the ealendar or to strike causes
therefrom shall be made immediately after the calling of the calendar. Any cause in which
notice of trial shall have been served at least ten days before the term but which was
omitted from the calendar for want of a note of issue may be placed on the calendar at
the foot of the proper class. 4

(5) CALENDARS DISTRIBUTED, When the calendar for any term is printed, a copy
thereof shall he mailed or delivered to the presiding judge and to the reporter and to
each attorney appearing thereon in any cause, at least 4 days before the term.

History: 1953 c, 511.

970.125 Order of business. (1) Motions, DEMURRERS, At the beginning of each
term, after calling the calendar, the court shall hear motions and demurrers in causes to
be tried on the merits at that term giving precedence to such as relate to actions for trial

by jury.
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(2) Jury tr1ALS FIRsT. On the first day of the term, unless otherwise ordered, the
jury shall be called, and the trial of jury causes shall proceed.

(3) Day cairxpaR. The criminal cases and the first six civil cases on the calendar
shall be subject to call for trial upon the first day of the term. The clerk shall each day
make up the following day’s ealendar, upon which he shall place such cases as the presid-
ing judge shall direct. ,

(4) Norice 10 PrISONERS. The distriet attorney shall, at least ten days before each
general term of the court, inform prisoners awaiting trial of their right to counsel and to
compulsory process to procure the attendance of witnesses. .

(5) APPLICATIONS PUBLIOLY ANNOUNCED, All applications to the eomrt for orders or
judgments, whether ex parte or ofherwise, shall be publicly announced hy the attorney
making the application, and the clerk shall enter a brief statement thereof, with the action
of the court thereon, in his minute book; and no court order shall be operative unless and
until such entry is made, or unless the order shall be reduced to writing and signed.

270.13 ~ Who may bring cause to trial. Hither party may bring all the issues in an
action to trial at any term at which the same are triable when a notice of trial has been duly
served by either, and unless the court, for good cause, otherwise direet may, in the absence
. of the adverse party, proceed with his case and take a dismissal of the action or a verdict
or judgment, as the case may require. No inquest shall hereafter be taken in any action.

270.14 Demurrers and motions, when heard. When, in any action noticed for trial,
there shall be pending a demwrrer to any pleading or a motion to strike out a pleading or
any part thereof, or fo make it more definite and certain, and the eourt shall think any
such proceeding by either party may have been taken for delay or that for any reason jus-
tice requires a more speedy disposition of the action the demurrer or motion may he dis-
posed of at the commencement of the term and the action be tried at the same term, short
leave to amend or plead over being given when necessary; and a continuance be granted
only upon good cause shown, which the court may in diseretion require to be such as is
usually required to obtain a second continuance in other actions.

270.145 Continuances. (1) Motions for continnances (except from day to day or
to some day during the term) shall he made on the first day of the term unless the cause
alleged therefor oceur or be discovered thereafter. No cause noticed for trial shall be con-
tinued without the consent of the parties or cause shown.

(2) An affidavit for a eontinuance shall state that the moving party has a valid cause
of action or a defense, in whole or in part, and if in part it shall specify what part; that
the case has been fully and fairly stated to his counsel, giving the name and place of resi-
dence of such counsel, and that upon the statement thus made he is advised by his counsel
that he has a cause of action or defense to the cause in whole or in part; and that he has
used due diligence to prepare for trial, and the nature and kind of diligence used. If the
application is based on the absence of a witness or document the affidavit shall state the
name of the absent witness and his residence, if known, or the nature of any document
wanted, and where the same can he found; that no other evidence is at hand or witness is
in attendance or known to him whose testimony eould have been procured in time, that the
party can safely rely upon to prove the facts which he expects and believes ean he proved
by such absent witness or document; that the party is advised by his counsel, and believes,
that he eannot safely go to trial without such evidence, that such witness is not absent by
his consent, connivance or procurement, and the endeavors that have been used for the
purpose of procuring such evidence; and particularly the facts which the absent document
or witness is expected to prove, with the ground of such expectation.

(3) If the adverse party admits in writing or in open court that the witness, if pres-
ent, would testify as stated in the affidavit for continuance, the application for a continu-
ance may be denied, and the statement of faets aforesaid may be read as evidence, but the
adverse party may controvert such statements, and such statements shall be subject to
objection the same as-a deposition.

(4) Where an application for a continuance is made by a party whose affidavit states
that he has a valid defense to some part only of the other party’s cause of action or de-
mand, which he desires time to obtain testimony to establish, the application shall he de-
nied if the other party withdraws or abandons that part of his cause of action or demand.

(6) When it shall appear to the court that the absent witness or desired evidence with
reasonable diligence may be procured before the close of the term, the court may grant a
continuance of the action from day to day or to some certain day in the term, upon the
payment of such costs as it may deem just and proper.

(6) No continuance hy the eourt or referee shall be granted unless by eonsent of par-
ties except upon immediate payment of the fees of witnesses in aetual attendance and
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reasonable attorney’s fees. Costs of continuance shall be taxed by the clerk immediately
and without notice.

270.15 Drawing of petit jury. (1) At every term of any court for which jurors
are drawn as provided in section 255.04 the clerk shall place in a tumbler only the names
of the petit jurors in attendance who have been drawn and summoned according to law
for service at such term. The names shall be written upon separate cards of like weight,
size and color; measuring not more than one by 3 inches; and inclosed in opaque en-
velopes of like weight, size and color and of such size only as to conveniently admit the
cards, all as required by section 255.04. '

(2) When a jury issue is to be tried the clerk shall, in 'the presence and under the
direction of the court, openly draw out of the tumbler, one at a time, as many cards as
are necessary to secure a jury. Before drawing each card he shall close the tumbler and
rotate it at least 6 times and then draw ouf one.

(8) The jury may consist of any number of persons less than 12 that the parties agree
upon. If there be no such agreement it shall consist of 12 persons so drawn who are not
lawfully challenged and who are approved as indifferent between the parties.

(4) During the trial the cards containing the names of the jurors shall be kept sep-
arately until the jury is discharged, and then they shall be returned, properly inclosed
in envelopes, to the tumbler, and the same course shall be taken as often as a jury is re-
quired,

(5) The card containing the name of the juror who is set aside or excused for any
cause shall be replaced in its envelope and returned to the tumbler as soon as the jury is
sworn, ‘

(6) If a jury issue is brought to trial while a jury is trying another eause, the court
may order a jury for the trial of the former to be drawn out of the tumbler in the ordi-
nary way; but in any other case all the eards containing the names of the petit jurors,
returned at and attending the term, shall be placed in the tumbler before a jury is drawn.

(7) Not less than 30 days prior to the sitting of such court the clerk shall report to
the commissioners the names of all jurors whose names appear upon the panel lists drawn
for the preceding term of such court and who did not serve as jurors at that term.

270.16 Qualifications of jurors; examination. The court shall, on request of either
party, examine on oath any person who is called as a juror therein to know whether he is
related to either party, or has any interest in the cause, or has expressed or formed any
opinion, or is sensible of any bias or prejudice therein, and the party objecting to the juror
may introduce any other competent evidence in support of the objection, and if it shall
appear to the court that the juror does not stand indifferent in the cause another shall be
called and placed in his stead for trial of that cause; provided, that nothing contained in
this section shall be construed as abridging in any manner the right of either party in per-
son or through his attorneys to examine any person so called in regard to his qualifications
as fully as if this section did not exist, Every person summoned as a juror for any term
shall be paid and discharged whenever it appears that he is a party to any action triable
by jury at such term,

270.17 Newspaper information does not disqualify. It shall be no eause of c¢hal-
lenge to a juror that he may have obtained information of the matters at issue through
newspapers or publie journals, if he shall have received no bias or prejudice thereby; or
that he is an inhabitant of or liable to pay taxes in a eounty interested in the action.

© 270,18 Number of jurors drawn; peremptory challenges. A sufficient number
of jurors shall be called in the action so that twelve shall remain after the exercise of all
peremptory challenges to which the parties are entitled as hereinafter provided. Each
party shall be entitled to three such challenges which shall be exercised alternately, the
plaintiff beginning; and when any party shall decline to challenge in his turn, such
challenge shall be made by the clerk by lot. The parties to the action shall be deemed
two, all plaintiffs being one party and all defendants being the other party, except that
in case where two or more defendants have adverse interests, the court, if satisfied that the
due protection of their interests so requires, in its diseretion, may allow to the defendant
or defendants on each side of said adverse interests, not to exceed three such challenges.

'270.19  Jurors; special panel. If any jury issue shall require trial at a time when
the panel of jurors for the then current term is not in attendance, a jury may, in the
diseretion of the trial judge, be obtained in the following manner: At least 3 days hefore
the day fixed by the presiding judge for such trial, the clerk of the court shall, in the
presence of the presiding judge, and the attorneys for the respective parties, who shall
be first given veasonable notice in time to attend, draw from the panel of jurors for the
current term, as provided in section 255.04 (3), a number of jurors such as the court may
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specify so that not less than 14 nor more than 18 will remain after the exevcise of all the
peremptory challenges to which the parties are entitled under section 270.18; said chal-
lenges shall be then and there exercised as provided in said section. The remaining
jurors shall be summoned to attend at the time fixed for the trial. If after examination
and all excuses for cause there shall remain more than 12 juvors, the first 12 on the list
shall constitute the trial jury. If less than 12 remain the court may require the return of
bystanders to fill the vacancy, unless the parties stipulate to try the case with a jury of
less than 12.

270.20 Jury may view premises, etc. The jury may, in any case, at the rvequest of
either party, be taken to view the premises or place in question or any property, matter
or thing relating to the econtroversy between the parties, when it shall appear to the court
that such view is necessary to a just decision; provided, the party making the motion shall
advance a sum sufficient to defray the expenses of the jury and the officers who attend them
in taking the view; which expenses shall afterwards be taxed like other legal costs if the
party who advanced them shall prevail in the action. :

270.206 Examination of witnesses; arguments, On the trial not more than one at-
torney on each side shall examine or ecross-examine a witness and not more than two attor-
neys on each side shall sum up to the jury, unless the judge shall otherwise order. The
party having the affirmative shall be entitled to the opening and closing argument, and in
the opening the points relied on shall be stated. The waiver of argument by either party
shall not preclude the adverse party from making any argument which he would otherwise
have been entitled to make. The court may before the argument is begun, limit the time of
argument,

The absence of the trial judge beyond
hearing of the proceedings during argument
to the jury is error warranting a new trial, ]
except when the evidence is such that there court, whose duty it is to be present at all
is actually no question for the jury. While stages of the trial, should direct a record
it is not the duty.of the reporter to take to be made. Caesar v. Wegner, 262 W 429,
down the arguments to the jury unless he is 5§55 NW (2d) 371,

270.21 Charge to jury; how given. The judge shall charge the jury and all such
and subsequent instructions shall, unless a written charge be waived by. counsel at the
commencement of the trial be reduced to writing before heing delivered or the same shall
be taken down by the official reporter of the court. Each instruection asked by counsel to
be given the jury shall be given without change or refused in full. If any judge shall
violate any of the foregoing provisions or make any comments to the jury upon the law
or facts without the same being so reduced to writing or taken down, the verdict shall
he set aside or the judgment rendered thereon reversed unless at the time of submission
to the jury there was no jury issue upon the evidence. The reporter shall take down all that
the judge says during the trial to the jury or in their presence of or coneerning such cause.
Requests for instruetions to the jury must be submitted in writing hefore the argument
to the jury is begun, unless in the opinion of the trial judge, special cireumstances
excuse Tailure to so submit such requests.

directed to do so, he should be available; and
if objections are made or controversy arises
during the course of the argument, . the

A request for instructions should not be
an attempt to perform the duties of the trial
court in preparing total instructions but a
request that the court incorporate specific
matters in which the party has an interest;
and the requested instructions should be
short, concise and directly to the point.
Minton v, Farmers Mut, ‘Automobile Ins. Co,
256 W 556, 41 NW (2d) 801,

Where the trial judge commented to the
jury om the law or facts without his com-
ments being taken down or reduced to writ-
ing and there was no waiver of a written
charge at the beginning of the trial, the
iudgment is reversed even though the viola-
tion may not have resulted in prejudice.
Stcllfuss v. Reeck, 258 W 278, 45 NW (2d)
619,

There is no error in refusing to give a
requested instruction which assumes a fact
not proved. The trial court has some dis-
cretion as to what special instructions it
will give based on isolated portions of the
testimony in the case. Gustafson v, Engel-
man, 259 W 446, 49 NW (2d) 410.

In 'an action to recover damages sus-
tained in an automobile collision, the quan-
tum of evidence required to support an
affirmative on a given negligence issue was
that which satisfies to a reasonable cer-
tainty by a ‘“fair” preponderance of the evi-
dence; and an instruction to the jury that
the plaintiff had the burden of proving the
defendant’s negligence and proximate cause
by a “clear” preponderance of the evidence

was reversible error, particularly since the
instruction given as to damages stated that
they should be proved by a ‘fair” prepon-
derance. - Bengston v. HEstes, 260 W 595, b1
NW_(2d) 539, .
Erroneous instructions imposing an ex-
cessive burden of proof on one party are not
rendered harmless by similar instructions
given as to the opponent party, since one
party may have sufficient evidence to meet
a legitimate burden of proof and thereby
become entitled to a favorable answer which
the jury would necessarily withhold if it be-
lieved that he must satisfy an excessive re-
quirement, while his opponent would not
be at all prejudiced by a like extra burden
if he was fortunate enough in the quantity
and ¢uality of his evidence to carry it. A
party on whom an instruction has cast a
greater burden than the law requires can
justly complain thereof when the answer is
unfavorable to him, and an erroneous in-
struction as to the burden of proof on a ma-
terial issue must he deemed to affect the
substantial rights of the party. Bengston
v. Estes, 260 W 595, 51 NW (2d) 539,
‘Where the trial court had instructed cor-
rectly, and there was no request by a party
for instructions on the subject, the failure
of the court to respond to the jury’s request,
after it had retired, for further instructions
concerning the question of lookout, was
within the discretion of the court. Beng-
ston v, Hstes, 260 W 595, 51 NW  (2d) 539.
An actor is liable for the natural conse-
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quences of his negligent act and not mierely
for the natural “and probable” consequences
thereof, so that an instruction to the jury
in this case that negligence is a cause when
it produces injury or damage ‘“as a natural
and probable result” was technically in-
correct, but it was not prejudicial, since no
liability was sought to be imposed for any
consequences which were not probable as
well as natural, Bengston v, Hstes, 260 W
595, 51 N'W (2d) 539.

An instruction on proximate cause is
held erroneous so far as including the ele-
ment of foreseeability therein, (Such in-
struction was substantially verbatim the
one recommended in Deisenrieter v. Kraus-
Merkel Malting Co. 97 W 279, but was im-
pliedly repudiated by the decision in Os-
borne v. Montgomery, 203 W _223.) It was
also error to charge that proximate cause is

3066

one which “produces the injury as a natural
and probable result” of the defendant’s neg-
ligence, since the use of the term “probable

result” carries with it a connotation of fore-
seeability, which is disapproved., An in-
struction on proximate cause would be

proper which informs the jury that by prox-
imate cause, legal cause, or cause (which-
ever of such 8 terms as may have been used
in framing the causation question in the
special verdict) is meant such efficient cause
of the accident as to lead the jurors, as
reasonable men and women, to conclude that
the negligence of A (A having been found
negligent by the jury’s answers to prior
question in the verdict) was a substantial
factor in causing the injury, Pfeifer v.
Standard Gateway Theater, Inc. 262 W 229,
55 NW (2d) 29.

270,22 Charge to jury filed. As soon as any charge has been given to the jury it

shall be placed and remain on file among the papers of the case.

‘When delivered orally

the reporter shall immediately transcribe the same in longhand and file it, without special

compensation therefor.

270.23 Jury may be reinstructed. When a jury, after due and thorongh deliberation

upon any cause, shall return into court without having agreed on a verdict the comrt may
state anew the evidence or any part of it and may explain to them anew the law applicable
to the case, and may send them out again for further deliberation; but if they shall return
a second time, without having agreed on a verdiet, they shall not be sent out again without
their own consent unless they shall ask from the conrt some further explanation of the law.

270.24 No nonsuit after argument. The plaintiff shall have no right to submit to a
nonsuit after the argument of the cause to the jury shall have heen concluded or waived.

A motion for nonsuit is equivalent to a
demurrer to the evidence. In passing on a
motion for nonsuit, the trial court should
view the evidence in the light most favor-
able to the plaintiff and must give the

270.256 Verdicts; five-sixths; directed.

plaintiff the benefit of the most favorable
inference that can reasonably be deduced
therefrom. Lalke Mills v, Veldhuizen, 268 W
48, 56 N'W (2d) 491,

(1) A verdiet agreed to by five-sixths of

the jurors shall be the verdict of the jury. If more than one question must be answered
to arrive at a verdiet on the same cause of action, the same five-sixths of the jurors must

agree on all such questions.

(2) When the court directs a verdiet, it shall not be necessary for the jury to give their
assent to the verdict hut the clerk shall enter it as divected by the court as the verdict of

the jury.
History: 1951 c. 36,

If the evidence is conflicting, or if the
inferences to be drawn from the credible evi-
dence are doubtful, and there is any credible
evidence which under any reasonable view
will support an inference either for or
against the claim or contention of any party,
then the proper inference to be drawn there-
from is a question for the jury and the court
should not assume to answer such question,
Trautmann v. Charles Schefft & Sons Co, 201
W 113, 115, 228 NW 741; Elder v, Sage, 257
W 214, 42 NW (2d) 919; Webster v. Heyroth,
257 W 238, 43 N'W (2d) 23, .

A guest occupant of an automobile
brought an action against her host and a
streetcar company for injuries sustained in
a collision between the automobile and a
streetcar. There was no issue of assump-
tion of risk_ or contributory negligence on
the part of the plaintiff. The jury by special
verdict found that the streetcar motorman
was not negligent as to speed or lookout or
control, with 2 jurors dissenting from the
answer on control; found that the motorist
was not negligent as to speed or lookout or
control but was causally negligent as to
vielding the right of way to the streetcar,

270.26 Motion for directed verdict waives jury trial,

with 2 other jurors dissenting from the an-
swer on control; and assessed the plaintiff's
damages at a stated sum, with 2 other jurors
dissenting therefrom. Held, (a) The verdict
was complete as to nonliability of the
streetcar company by the agreement of the
same 10 jurors on all guestions in regard
thereto. (b) The verdict was complete as to
liability of the motorist by the unanimous
answers to the guestions of his causal neg-
ligence as to yielding the right of way, so
as to render immaterial the 2 dissents to the
answer on control. (¢) The verdict was com-
plete as to assessment of the plaintiff's
damages by the agreement of 10 jurors
thereto. (d) In such circumstances, the
verdict was not defective as failing to com-
ply with the reguirements of a five-sixths
verdict. Augustin v. Milwaukee E. R. & T.
Co. 259 W 625, 49 NW (2d) 730.

An instruction to the jury relating to a
five-sixths verdict, stating that the same
five-sixths of the jurors “must” agree to
each answer, is disapproved as being per-
emptory, and should be avoided on retrial.
.{31111)11?&)&1 v. HEschrich, 263 W 254, 57 NW

‘Whenever in a jury trial all

the parties, without reservation, move the court to direct a verdict, such motions, unless
otherwise directed by the court before discharge of the jury, eonsti_tqte a. stipulation
waiving a jury trial and submitting the entire case to the court for decision.

270.27 Special verdicts. The court may, and when requested by either party, before
the introduction of any testimony in his behalf, shall direct the jury to find a special verdict.
Such verdict shall be prepared by the court in the form of written questions, relating only
to material issues of fact and admitting a direct answer, to which the jury shall make
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“answer in writing.
to find upon particular questions of fact.

The jury delivered its verdict without
answering a question whether the plaintiff’'s
negligence was a proximate cause of the
collision, and with its answers on com-
parative negligence deleted. The verdict
should not have been received, and the court,
instead of inserting ‘Yes” as the answer on
proximate cause and thereby invading the
province of the jury, and ordering judgment
on the verdict “as so completed and amend-
ed,” should have instructed the jury to
answer the question on proximate cause and
to return to the jury room for that purpose
and to consider. the effect of-their answer
thereto on the question relating to com-
parative negligence. Singerhouse v, Minne-
sota Farmers Mut, Cas. Ins. Co. 256 W 352,
41 NW (2d4) 204.

A question in the special verdict asking
whether the place where the plaintiff was
injured was a portion of the depot grounds
of the defendant, together with an instruc-
tion that the burden of proof was on the
plaintiff to satisfy the jury that such ques-
tion should be answered ‘“No,”” properly pre-
sented the 'issue to be decided, and was not
error for putting the burden of proof on
the negative rather than on the affirmative.
(Dictum in KXausch v. Chicago & M. E. R. Co.
173 W 220, that questions should always be
so. framed as to put the burden of proof on
the affirmative, not followed.) The form of
a special verdict rests in the sound discre-
tion of the’ trial court, and that discretion
will not be interfered with so long as the
issues of fact in the case are covered by ap-
propriate questions, Garcia v, Chicago & N.
W. R. Co. 2566 W 633, 42 NW (2d) 288.

There was no, error in the trial court’s
failure to submit an omnibus question cover-
ing all alleged defécts in the platform from
which the plaintiff fell, and where the issues
raised during the trial were submitted by
‘the court to the jury in a special verdict, and
the plaintiff did not ask that any additional
specifications of negligence be submitted,
the plaintiff cannot complain of the special
verdict as submitted. Stellmacher v. Wisco
Hardware Co. 259 W 310, 43 NW (2d) 492,

‘Where, in an action for injuries sustained
in 'a collision, the case was properly sub-
mitted. to the jury and a special verdict was
returned showing the jury's answers in the
* affirmative to questions as to the negligence
of the defendant motorist in certain re-
spects, and it was established that the jury’s
answers to corresponding questions on cau-
sation were also in the affirmative but that
a clerical error of the jury forewoman
resulted in ‘recording negative answers
thereto, the correction of the verdict as thus
presented was required as a matter of law,
and the trial court’'s correction thereof de-
prived the defendant of no right. Kuecker
v, Paasch, 260 W 520, 51 N'W (2d) 516.

In determining whether there is credible
evidence in the record which would sustain
the jury’s answer to a question in a special
verdict, the evidence must be considered in
the light most favorable to sustain the ver-
dict., Smith v, Benjamin, 261 W 548, 58 NW
(2d) 619.

‘Where, by answers that the plaintiff
was not causally negligent in any respect
and that the defendant was causally negli-
gént in certain respects, the special verdict
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The court may also dirveet the jury, if they render a general verdict,

was complete on its face and sufficient to
render judgment for the plaintiff, it was
legal and binding and required only the
ministerial acts of the trial court in accept-
ing and filing it with the clerk, so that the
court erred in subsequently directing the
jury to answer the question on comparative
negligence, and the jury’s answer thereto
did not affect the verdict as originally re-
turned. Topham v. Casey, 262 W. 580, 55
NW (2d) 892.

Where a special verdict permits the jury
in an automobile accident case to find the
operator of a motor vehicle causally negli-
gent in several specified respects and the
jury does so find, when actually the operator
was causally negligent in only one of such
respects, there is a duplication of findings
of negligence which renders the comparison
of negligence by the jury inaccurate., Dahl
v. Harwood, 263 W 1, b6 NW (2d) b557.

The inclusion in the special verdict of a
separate question inquiring as to the truck
driver's negligence in failing to sound his
horn on turning into a smoke-filled alley was
not error as covering an element included in
the question inquiring as to management
and control; and, although the complaint
did not allege a failure of duty to sound the
horn, the inclusion of the question thereon
in the special verdict was not prejudicial
where the truck driver himself testified that
he did not sound the horn and the evidence
warranted a finding that he should have
done so. Where specific acts of negligence
are charged in the complaint and litigated
on the trial, a special verdict should contain
specific ¢uestions covering those -alleged
acts. Cook v. Wisconsin Telephone Co. 263
W 56, 56 NW (2d) 494, o

Any objection to the form of a special
verdict is waived by failure to interpose
such objection before the case is submitted
to the jury; where the real controversy has
not been tried because of the form of the
special verdict submitted, the discretionary
power granted by 251.09, to reverse judg-
ments on appeal and to remand the cause
for a new trial on the ground that the real
controversy has not been fully tried, should
be exercised only when the supreme court
is clearly of the opinion that there has been
a probable miscarriage of justice in the trial
court. Minkel v, Bibbey, 263 W 90, 56 NW
(2d) 844.

The better practice for the trial court
when charging the jury is to direct its in-
structions to the specific questions of the
special verdict, but its failure to do so will
be considered error only when it appears
that the jury was misled thereby., London &
Lancashire Ind. Co. v. Phoenix Ind. Co. 263
W 171, 56 N'W (2d) 777. .

Counsel’s failure to object to a proposed
special verdict before it is submitted to the

. jury constitutes a waiver of any right there-

after to object to the verdict as submitted.
Johnson v, Sipe, 263 W 181, 56 NW (2d) 852.

It is counsel’s responsibility to request
the trial court to incorporate in the special
verdict the questions which counsel want
answered. Counsel, if not satisfied with a
question of the special verdict, may not
stand by and await the outcome, and if it
is unfavorable then, for the first time, raise
the objection. Fondow v. Milwaukee H., R.
& T. Co. 263 W 180, 56 NW (2d) 841.

270.28 Submission to jury; omitted essential fact, When some controverted matter
of fact not brought to the attention of the trial court hut essential to sustain the judgment
is omitted .from the verdict, such matter of fact shall he deemed determined by the court
in conformity with its judgment and the failure to request a finding by the jury on such
maftter shall be deemed a waiver of jury trial pro tanto.

In an action by tenant against landlord
for damages for a constructive eviction, it
was immaterial that no finding of an obliga-
tion by the defendant landlord to furnish
heat and hot water was expressly made,
since no request therefor was made by the
defendant. The finding is supplied in con-
formity with judgment against the defend-
ant. Besinger v, McLoughlin, 257 W 56, 42
NW (2d) 358,

The failure of the defendant insurers to
request a question on an issue of fact as-
serted as a defense constituted a waiver of
their right to have the same submitted to the
jury, and such matter of fact is deemed
determined by the trial court in conformity
with its judgment, Widness v. Central States
Fire Ins. Co. 259 W 159, 47 NW (2d) 879,

Where the special verdict, containing no
question on the plaintiff’s negligence, was
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submitted to counsel before the case was
argued to the jury, and counsel for the de-
fendant made no request for findings by the
jury in respect to the plaintiff's conduct,
except as might be inferred from their
argument on_ their motion for a directed
verdict, it will be presumed that the deci-
sion of the matter was left to the trial
court, and the court’s implied finding that
the plaintiff was not negligent, supported
by sufficient evidence, may not be disturbed.
Siblik v, Motor Transport Co. 262 W 242,
556 N'W (24) 8. L

On an appeal from a judgment for the
defendant in an action for injuries sus-
tained by the plaintiff when she attempted
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to board a one-man streetecar at the rear or
exit door and the defendant’s motorman
started the streetcar, the failure of the spe-
cial verdict to include a question asking
whether the plaintiff was a passenger or a
trespasser at the time, where no request was
made for the submission of such question
and no objection was made to the special
verdict without it, does not constitute
grounds for reversal but, the omitted ques-
tion, if material, will be deemed determined
by_the trial court in conformity with its
judgment. Fondow v. Milwaukee B. R, & T.
Co., 263 W 180, 56 NW (24) 841,

See note to 85,39, citing Miller v, Keller,
263 W 509, 57 NW (24) T711.

270,29 Jury to assess damages, judgment on the pleadings, When a verdict is for

the plaintiff in an action for the recovery of money, or for the defendant when a counter-
claim is established beyond the amount of the plaintiff’s claim as established, the jury
must assess the amount of the recovery. The jury may also, under direction of the court,
assess the amount of the damages where the court orders judgment on the pleadings.

Where defendant’s counsel made no ob-
jection to the receipt in evidence of the
plaintiff’'s itemized statement of the amount
due to him for materials sold and for money
advanced, raised no issue as to the correct-
ness of such statement, and made no request
that a question be submitted in the special
verdict regarding the amount due to the

plaintiff, the failure to make such request
constituted a waiver of the provision of
270.29, that the jury must assess the plain-
tiff’s damages, and hence, the special verdict
containing no question thereon, the trial
court had the right to fix the amount under
270.28. Smith v, Benjamin, 261 W 548, 53
NW (2d) 619. '

270.30 Verdict, entry of; special finding governs. Every verdict and special finding
of facts shall be entered on the minutes and when in writing be filed with the clerk, When
a special finding of facts shall be inconsistent with the general verdict the former shall con-
trol the latter, and the court shall give judgment accordingly.

270.31 Entry by clerk as to trial and judgment. Upon receiving a veirdict the elerk

. shall make an entry on his minutes specifying the time and place of the trial, the names
of the jurors and witnesses, the verdict, and either the judgment rendered thereon or an

“order that the cause be reserved for argument or further consideration. If a different
direction he not given by the court the clerk must enter judgment in conformity with

the verdiet. If a counterclaim, established at the trial, exceed the plaintiff’s demand so

established judgment for the defendant must be given for the excess; or if it appears

that defendant is entitled to any other affirmative relief judgment must be given accordingly.

270.32 Jury trial, how waived. Trial by jury may be waived by the several
parties to an issue of fact by failing to appear at the trial; or by written consent filed
with the clerk; or by consent in open court, entered in the minutes.

270.83 Trial by court; findings, judgment. Upon a trial of an issue of fact by the
court, its decision shall be given in writing and filed with the clerk within sixty days after
submission of the cause, and shall state separvately the facts found and the conclusions of

law thereon; and judgment shall he entered

See note to 103.56, citing Brown v. Sucher,
258 W 123, 45 NW (2d) 78. . .

Where, in a proceeding on a claim against
the estate of a decedent, the trial court did
not make formal findings but did file a writ-
ten opinion and judgment stating findings
and conclusions, there was a sufficient com-
pliance with this section. Estate of Vogel, 2598
W 73, 47 NW (2d) 333, .

In a trial to the court, findings of fact
will not be set aside on appeal unless they
are contrary to the great weight and clear
preponderance of the evidence. Swazee v,
Lee, 259 W 136, 47 N'W (2d4) 733,

A trial court may file a separate opinion
when he wishes to set forth his own views
on the questions presented, supplemented
by citations of legal authorities, but such
opinion should not be combined with a
formal order, or formal findings of fact, or
conclusions of law. State ex rel. Chinchilla
Ranch, Inec. v. O’Connell, 261 W 86, 51 NW
(2da) 1714, .

A finding of the trial court may not be
disturbed as being contrary to the pre-
ponderance of the evidence solely on the
ground that one significant circumstance,
which might suggest a contrary finding,
tends to contradict the determination of the
trial court. Engle v. Peters, 261 W 847, 52
NW (2da) 8.

A finding as to the reasonable value of
personal services rendered to a corporation
by its directors-officers, in the capacity of
skilled executives in operating a large and

accordingly.

thriving business, based on the independent
judgment of the trial court, however experi-
enced he may be, cannot stand where such
finding is against the evidence in the case.
Gauger v, Hintz, 262 W 333, 56 NW (2d) 426.

In a replevin action by the lessee of a
farm and machinery, livestock, and other
personal property, to recover the increase
of calves, or the value thereof, from the les-
sor and a purchaser to whom the lessor had
sold the farm and personal property at the
expiration of the one-year lease, the value
found by the trial court as to 2 of the calves
was based on a misinterpretation of the
testimony, requiring that the judgment be
reversed and the plaintiff be given the op-
tion to accept judgment for a specified less
amount or a new trial on the issue of dam-
ages only. Jankowski v. Komisarek, 262 W
435, 55 NW (2d) 361.

‘Where a release from all claims, on
account of “unknown” as well as known in-
Juries resulting from an automobile colli-
slon was executed in reliance by both par-
ties on a written report of the releasor’s
physician diagnosing the releasor’s injuries
as “sprained back,” and the trial court set
aside the release on the ground of “mutual”’
mistake because neither party knew of an
injury to the releasor’s coceyx at the time
of executing the release, and there was no
mistake of fact on the part of the releasee
if only a sprained coccyx or injury to the
ligaments thereof was involved, but there
was a mistake of fact on its part if a frac-
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ture of the coccyx was involved, and there the cause must be remanded for the trial

was conflicting testimony as to whether court to make a specific finding thereon.
there was a fracture of the coccyx as well Doyle v, Teasdale, 263 W 328, 57 NW (2d)
as injury to the ligaments, but the trial 881,

court made no specific finding on this point,

270,34 Trial by referee, (1) Except in actions for divorce or annulment of mar-

riages all or any of the issues in the action may be referred, upon the written eonsent of the
" parties. The court may upon application of either party or of its own motion, direct a
reference of all or any of the issues in the following cases:

(a) When the trial of an issue of fact shall require the examination of a long aceount;
in which case the referee may be directed to hear and decide the whole issue or to report
upon any specific question of faet involved therein; or

(b) When the taking of an account shall be necessary for the information of the court
before judgment or for carrying a judgment or order into effect.

(2) When a reference has been ordered, either party may deliver to the referee a cer-
tified copy of the order of reference, and the referee shall thereupon appoint a time and
place for the trial, and give notice thereof to the parties; such time to be not less than ten
nor more than thirty days affer the delivery of the copy of such order, unless the proceed-
ing hefore the referee be ex parte or some other time he appointed by written stipulation
of the parties, with the assent of the referee, or unless the court shall otherwise order.

(3) All action upon a referee’s report shall he upon notice.

270.35 - Powers of referee. The trial by referee shall be conducted in the same man-
ner as a trial by the court. They shall have the same power to grant adjournments and
allow amendments to any pleadings as the eourt upon such trial, upon the same terms and
with the like effect. They shall also have the same power to preserve order and punish all
violations thereof upon such trial, and to compel the attendance of witnesses before them
by attachment and to punish them as for a contempt for nonattendance or refusal to be
sworn or testify, as is possessed by the court; and they shall give to the parties or their
attorneys at least eight days’ notice of the time and place of trial; they must state the facts
found and conclusions of law separately and report their findings, together with all the
evidence taken by them and all exceptions taken on the hearing, to the eourt; and the
court may review such report and on motion enter judgment thereon or set aside, alter or
modify the same and enter judgment upon the same so altered or modified, and may require
the referees to amend their report when necessary. The judgment so entered by the
court may be appealed from to the appellate court in like manner as from judgments in
other cases, and the report of the referees may be incorporated with the bhill of excep-
tions, When the reference is to report the facts the report shall have the effect of a spe-
cial verdict,

A referee’s findings, confirmed by the
trial court, will not be disturbed unless

and confirming the referee’s report did not
amend the same by including such a finding

against the clear preponderance of the evi-
dence, Mohs v, Quarton, 257 W 544, 44 NW
(2d) 580, ’,

Where, in an action to recover compen-
sation for bookkeeping and accounting serv-
ices performed for the defendants, the
referee’'s findings of fact were general and
no specific finding as to the reasonable num-~
ber of hours involved was made, nor re-
quested, and the trial court on reviewing

but did state in its memorandum decision
that the referee’s general finding in favor of
the plaintiff was a finding of a reasonable
number of hours, the findings, although not
complying with 270.33, 270.35, were sufficient
to render it unnecessary to return the case
for more specific findings, The findings of a
referee, when confirmed by the trial court,
become the findings of the court, MacPher-
son v. Strand, 262 W 360, 556 NW (2d) 354,

270.36 Referee, how selected. In all cases of reference the parties, except when an
infant may be a party, may agree upon a suitable person or persons, not exceeding three,
and the reference shall be ordered accordingly, and if the parties.do not agree the court
shall appoint one or more referees, not exceeding three, who shall be free from exception.

270.37 Proceedings if referee’s report not filed. If neither party move for a judg-
ment within one year from the date of the referee’s report the action shall be dismissed
or a new, trial ordered, on motion of any party, provided, such motion shall not he made
until two terms of court shall have heen held subsequent to the date of such report.

270.39 Exceptions. In any trial before the court, with or without a jury, or hefore
a referee, exceptions are deemed taken to all adverse rulings and orders made in the course
of the trial. No express exceptions need he entered in any bill of exceptions. It shall not-
be necessary to file exceptions to the judge’s charge to the jury or to his refusal to instruct
the jury as requested, or to any orders, or to the findings of fact and conclusions of law
made by the court, and the same may be reviewed by the appellate conrt without excep-
tions; but any party who expressly requests any finding of fact, conclusion of law, instrue-
tion to the jury or ruling or order shall not be heard to question its correctness on appeal.
This shall not, however, limit the power of the supreme court under section 251.09, Stats.

For cases sustaining findings by trial weight and clear preponderance of evidence,
court, or overruling them as against great see cases annotated under 270.33.
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An “objection” to a decision of a court
on a matter of law is an ‘“exception,” and
under the provision that it shall not be nec-
essary to except to errors in the charge to
the jury but that the same shall be reviewed
by the appellate court without exception,

© 970.43 Bill of exceptions authorized.
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the right of review of an erroneous instruc-
tion does not depend on objection (excep-
tion) to it at - the trial. Reuling v. Chicago,
%3 P.M. & O. R, Co, 267 W 485, 44 NW (24)

After trial of an issue of fact, a hill of

exceptions may be settled as provided in this section and section 270.44, The hill of ex-
ceptions, when settled, shall he signed by the judge before whom the issue was tried or
the referee’s report reviewed (whether he is still in office or not) and it shall therehy
become & part of the record, It shall be filed with the clerk and be by him annexed to
the judgment roll. ‘

. 270.44 Settlement of bill of exceptions, Any party may propose a bill of excep-
tions. Unless the parties stipulate otherwise, it shall include all the evidence with the
testimony set forth by question and answer, as in the reporter’s notes, and the proceed-
ings had on the trial and the rulings and decisions of the court or referee not otherwise
of record. He shall serve a copy thereof on the adverse party and, if there are adverse
parties united in interest, then upon such as the trial judge designates, and he shall give
notice of such service fo each of the other adverse parties united in interest, If there are
adverse parties not united in interest, service of the proposed bill shall be made upon each
of them. Within 10 days after service upon him, any party may serve proposed amend-
ments upon all other parties. Thereupon the trial judge may settle the bill at any time
and place, upon notice thereof served by any party on all the interested parties, not less
than 4 nor more than 20 days prior fo such time. If no amendments are served within
the time allowed, the proposed bill may be signed by the judge on proof of its service
as aforesaid and that no amendment has been served. If proposed amendments are
served and aeeepted the proposed bhill as so amended may he signed by the judge, on
proof made of its service and of the service of the amendments and of their acceptance.

‘Where there is no bill of exceptions on
an appeal, the case is before the supreme
court for decision on the record brought be-
fore it. Garcia v. Chicago & N, W, R, Co. 2b6

W 633, 42 NW (24d) 288.

Presumptions on appeal in absence of bill
of exceptions. Dunn v. Dunn, 268 W 188, 45
NW (2d) 727,

270.47 Time for service of bill of exceptions. After judgment is perfected either
party may serve upon the other a written notice of the entry thereof; and service of a pro-
posed bill of exceptions, by either party, must be made within ninety days after service of
such notice. If a bill of exceptions he proposed with a view to an appeal from an order
it must be served within ninety days after service of a copy of such order and written
notice of the entry thereof.

See note to 269.45, citing Valentine v, Patrick Warren Construction Co. 263 ‘W 143, 56
NW (2d) 860. ;

270,48 Bill of exceptions; settlement after death or incapacity of trial judge; new
trial, (1) If the trial judge shall die, remove from the state, or hecome ineapacitated to
act, the bill of exceptions may bhe settled by stipulation of the parties. If they cannot
agree thereon, then the presiding judge of the court shall settle such bill and he may take
testimony and determine any dispute relative to the proceedings had on the trial,

(2) The presiding judge may, upon notice, extend the time for seftling the bill the
same as the trial judge might have done.

(8) If the presiding judge would have been disqualified the party proposing such hill
may designate a judge of an adjoining ecireuif, who shall settle the same in the manner
provided in this section; or he may move for a new trial and the court may grant a new
trial upon condition that he pay the costs taxed in the judgment, provided the motion is
made at the first texm of court sneceeding the death or disability of the trial judge, and is
accompanied by his affidavit that the application is made in good faith and not for the
purpose of delay. ' :

Interpreted in connection with (1), the
provision in (2) that the presiding judge
may ‘“‘upon notice” extend the time for set-
tling a bill of exceptions the same as the
trial judge might have doné, applies only in
a case where the trial judge is dead or in-
capacitated to act, and hence, where such
svas not the case, a successor judge, properly

entering such an order without notice within
the statutory 90-day period for settling a
bill of excéeptions, erred in wvacating his
order on.the grounds that it should have
been granted only on notice and that only
the trial judge could so ‘extend the time.
](321‘é§g55£3n V. Virogqua, 264 W 40, NwW

270,49 Motion for new trial on minutes. (1) The trial judge may entertain a mo- .
tion to be made on his minutes, to set aside a verdiet and grant a new trial because of
_errors in the frial or beeause the verdict is eontrary to law or to the evidence, or for exces-
sive or inadequate damages or in the intevest of justice; but snueh motion mmst be made and
heard. within sixty days after the verdict is rendered, unless the court by order made he-
fore its expiration extends such time for cause. When an appeal is taken from the order
on such motion a bill of exceptions must be settled. Such motion, if not decided within
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the time allowed therefor, shall be deemed overruled. In case judgment be entered with-
out deciding a pending motion for a new trial, the supreme court may dirvect the trial
court to determine such motion within sixty days after notice of filing the remittitur.

(2) Every order granting a new trial shall specify the grounds therefor.

In the

absence of such specification, the order shall he deemed granted for error on the trial.
No order granting a new trial in the interest of justice shall be valid or effective, unless
the reasons that prompted the court to make such order are set forth in detail therein.
The court may grant or deny costs to either party.

(3) Al motions for mew trials shall be reduced to writing and filed before being

heard.

Cross Reference: For limitation on granting of new trials, see 274.37.

The refusal to grant a new trial to a de-
fendant not represented by counsel was not
error. The record showed that the trial had
been ordered despite the defendant’s lack of
counsel only after the case had been delayed
from time to time at the defendant’s request
and she had failed to secure counsel to re-
place counsel whom she had dismissed with-
out apparent cause, and that her lack of
counsel was her fault, and that all of the
relevant issues had been considered and
decided by the trial court, and that the de-
fendant had not suffered by reason of the
lack of counsel. Lazich v, Arsenovich, 266
W 296, 41 NW (2d) 282,

Where the trial court issued an order
granting "a new trial because the verdict
was contrary to the evidence and in the
interest of justice, but stated no reasons in
the order and supplied no written opinion,
and the evidence amply supported the jury’s
verdict for the defendant, the order is re-
versed and the cause remanded with direc-
tions to reinstate the verdict and enter judg-
ment for the defendant thereon, Bradle v,
Juuti, 257 W 523, 44 NW (2d) 242,

See note to 251.09, citing Brown v, Erb,
258 W 444, 46 NW (24) 329, .

Reasons stated in an order granting a
new trial on the question of damages, that
in respect to damages the verdict was
perverse and reflected bias and prejudice on
the part of the jury, that the evidence failed
to establish a fair standard as a basis for
compensation of the plaintiff’s wage loss
and the medical proof was so indefinite and
uncertain in respect to the plaintiff’'s dis-
ability that any allowance required resort
to speculation and conjecture, and that a
new trial as to damages was in the interest
of justice, were .sufficient to warrant the
court’s action if the record disclosed a suffi-
cient basis for them. Evidence as to & pain-
ful back condition suffered by a widow, 55
vears of age, who did house work and prac-
tical nursing and who was struck by an
automobile and evidence as to the extent
and duration of disability to perform serv-
ices outside her household to provide for
her maintenance, as to need for surgery, as
to. continued pain, and as to time devoted
to practical nursing and as to earnings, sup-
ported awards of $5,000 for disability, $500
for pain and suffering, and $500 for future
care and treatment, and the record did not
disclose a sufficient basis for the reasons
stated Dy the trial court for granting a new
trial on the question of damages, Graff v,
Hartford Accident & Indemnity Co. 258 W
22, 44 N'W (24) b565.

Where 2 cases arising out of the same
automobile collision were consolidated for
trial, and the trial court referred to only
one cause in its opinion on motions for a
new trial but the reasoning applied to both,
the omission was obviously oversight, and
the order granting a new trial applied with
equal force to both cases. Popko v, Globe
Indemnity Co. 258 W 462, 46 NW (2d) 224,

‘Where, there is evidence which makes a
jury isstie the court is precluded from
changing the answers of the jury and order-
ing judgment on the verdict so changed, but
where the answers are against the great
weight of the evidence the court does have
discretion to grant a new trial. In an action
arising out of a collision between 2 automo-
biles approaching from opposite directions,
wherein the testimony on hehalf of the de-
fendant was strong although diametrically
opposed by testimony on behalf of the plain-
tiff, and the jury found that the defendant

. wasg contrary

was negligent as to speed, management and
control, and driving on the wrong side of
the road, but that the plaintiff was not
negligent in any of such respects, the grant-
ing of a new trial because the verdict was
contrary to the great weight of the evidence
was not an abuse of discretion. Popko v.
(z}zlgbe Indemnity Co. 258 W 462, 46 NW (2d)

Since it is not clear that the trial court
followed the correct rule in reducing the
amount of damages determined by the jury,
the judgment is reversed with directions to
‘the trial court to fix an amount of damages
in conformity thereto, and give the plaintiff
an election to take Jjudgment for that
amount or, in the event of her failure to do
so, grant a new trial to the defendants on
the question of damages only. A plaintiff
who has elected to take a reduced amount
of damages rather than a new trial may not
ask for a review of the trial court’s action
in reducing the award of damages when an
appeal has Dbeen taken by the defendant.
Rasmussen v. Milwaukee K, R. & T. Co. 2569
W 130, 47 NW (2d) 730.

Where the plaintiff’s experienced counsel
made no protest when a defense counsel, in
argument to the jury, allegedly referred to
the plaintiff’s counsel as not an ordinary
lawyer but one of Wisconsin’s noted criminal
lawyers, and that he had kept more crimi-
nals out of prison than any other lawyer, and
was now demanding heavy and exorbitant
damages for the plaintiff, it cannot be con-
cluded that the trial court erred in holding
that such argument was not prejudicial to
the plaintiff’s rights and did not warrant
the granting of a new trial. Stellmacher v,
Wisco Hardware Co. 259 W 810, 48 N'W (24)

392,

The inadequacy of damages awarded, in
order to be held perverse, should be of such
a nature and be sufficient to justify the court
in saying that the verdict was perverse; and
this must be in the exercise of sound dis-
cretion, Denial of a new trial was proper,
as against a contention that, because of the
jury’s assessment of limited damages re-
sulting to a motorist involved in a collision,
the verdict, whereby the jury found that he
was negligent in several respects and that
he contributed 60 per cent of the total causal
negligence involved, was perverse. Wagner
v. Peiffer, 2569 W 566, 49 NW (2d) 739.

In an action for injuries sustained in a
collision between 2 automobiles approaching
from opposite directions on a curve, an
order granting a new trial in the interest of
justice for the stated reason that the aflirm-
ative answer of the jury to a question in
the special verdict relating to the plaintiff
driver being on the wrong side of the road
to the overwhelming weight
of the credible evidence, and for other stated
reasons, was warranted by the record, and
constituted a valid and effective order, and
it was not necessary for the court to state
that the testimony in support of the verdict
was false. Roskom v, Bodart, 260 W 276,
50 NW (2d) 451,

A defendant, whose motion for a reduc-
tion in damages was granted by the trial
court with an option which the defendant
did not accept, did not lose its right to an
appeal on the other issues in the case.
TUninus v. Wisconsin Public Service Corp.
1260 W 433, 51 NW (24d) 42.

In an action for damages for assault and
battery, wherein the defendant did not take
the stand in his own behalf, the plaintiff’'s
questioning of the defendant concerning the
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defendant’s conviction for a crime, on call-
ing the defendant as an adverse witness,
was error; and whether the prejudicial effect
of thus bringing the defendant’s criminal
history to the attention of the jury wwas so
serious as to require a new trial was within
the sound discretion of the trial court, and
its order granting a new trial was not an
abuse of discretion. Alexander v. Meyers,
261 W 384, 52 NW (2d4) 881, !

Where the evidence supported the jury’s
findings that neither the defendant husband-
driver nor the defendant driver whose car
was passed by the defendant husband’s car
was negligent, and where, although the
plaintiff wife may have failed to fairly pre-
sent the evidence as against the defendant
husband, yet the defendant other driver con-
sistently maintained that the defendant
husband was negligent in the operation of
his car and that his negligence was the sole
cause of the accident, and the jury Nad
before it all of the testimony which could be
adduced, and all of the issues were litigated,
the trial court was not justified in ordering
a new trial in the interest of justice  as
between the plaintiff wife and the defendant
husband and his insurer, Stikl v. Williams,
261 W 426, 53 NW (2d) 440,

Where damages found by a jury are ex-
cessive, the trial court may grant a new
trial unless the plaintiff exercises the option
given him by the court to remit the excess
and consents to take judgment for the least
amount that an unprejudiced jury, properly
instructed, would, under the evidence, prob-
ably assess; but in every such case the
proper rule as to the measure of damages
must be applied. Kimball v, Antigo Bldg.
Supply Co. 261 W 619, 53 NW (24) 701,

In an action to recover for the death of
an insured under a policy excluding cover-
age for fatal or nonfatal injuries suffered
by the insured while intoxicated, the jury,
on conflicting evidence, could determine that
the insured was not intoxicated at the time
of gustaining his fatal injuries, and the
trial court should not have changed the
jury’'s answer and entered judgment for the
defendant, but the court should have
granted a new trial hecause of grossly im-
proper and prejudicial argument persist-
ently made to the jury by the plaintiff’s at-
torney mnotwithstanding the objections of
the defendant’s attorney and the court’s rul-
ings sustaining such objections. Blank v.
I(\Tzat)ioilgag Casualty Co. 262 W 150, 54 NW

a .

An unauthorized communication to the
jury or a member thereof, not made in open
court and a part of the record, is ground for
the granting of a new trial, in a criminal or
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in a civil case, State v. Cotter, 262 W 168,
54 NW (2d) 43.

Allegedly improper and prejudicial state-
ments by the plaintiff’s attorney in argu-
ment to the jury, in the absence of the trial
judge and the reporter from the courtroom
and without any record made as to what the
statements were, required the granting of
the defendant’s motion for a new trial
307alesar v. Wegner, 262 W 429, 55 NW (2d)

The giving of options to consent to judg-
ment for reduced damages or to submit to
a mnew trial was properly based on the
ground that the jury's award of damages
for the plaintiff’s loss of earnings and im-
pairment of earning capacity was not sup-
ported by the evidence, and it was not
necessary also that the excessive award be
the result of passion or prejudice. The
granting of a new trial is a highly discre-
tionary action on the part of the trial judge,
and such action will not be disturbed by the
supreme court unless it clearly appears that
there hag been an abuse of judicial discre-
tion; and likewise as to the determination
of the trial court in fixing the maximum and
minimum amounts of damages in connection
with options. Flatley v. American Auto-
mobile Ins. Co. 262 W 665, 56 NW (2d) 523.

Where the trial court, on motions after
verdict, propérly changed the jury’s answers
on the defendant’s negligence as to speed
and as to management and control from
“No"” to “Yes,” a new trial was required so
that the jury might have a proper basis for
the comparison of negligence. Cook v. Wis-
ZOESin Telephone Co. 263 W 56, 56 NW (2d)

Where there was no evidence of pain
suffered by the plaintiff after his discharge
from the hospital except his own testimony,
and the doctors could not account for it on
the basis of their objective findings, and the
evidence as to the cause of a fracture or
bone chip in the plaintiff’s wrist was such
that a conclusion that it was caused by the
accident in question would be pure specu-
lation, and the plaintiff had permanently
returned to his employment within 2 months
after the accident, and had made a complete
recovery at the time of trial from all in-
juries suffered in the accident, the evidence
was insufficient to sustain the jury’s award
of $4,000 for pain and suffering and dis-
ability, warranting the granting of a new
trial in the interest of justice on the gues-
tion of damages., (Plaintiff did not exercise
the option of accepting the lowest amount
a _jury would award.,) Karsten v, Meis, 263
W 307, 57 NW (2d4) 360.

270,50 Motion for new trial on newly discovered evidence. A motion for a new trial
founded upon newly discovered evidence may be heard upon affidavits and the papers in

the action.
tion 270.49.
or finding,

A rule, that the supreme court may not
order a new trial on the ground of newly
discovered evidence unless it appears that
proof of the facts offered would compel a
different conclusion or, at least, that it is
reasonably probable that a different result
would be reached on another trial, applies
in divorce cases as in other civil actions.
Starzinski v. Starzinski, 263 W 104, 56 NW
(2d) 784. . .

In proceedings in county court involving
a controversy over the value of a trust
estate as determined by trustees under a
will requiring them to determine the gross
cash value of the testator’'s estate as of the
day preceding his death, wherein the county
court decided adversely to the trustees and
fixed a lower value than they had fixed and
was affirmed by the supreme court on ap-
peal, it was not an abuse of discretion to

In case of an appeal the hill of exceptions must be settled as provided in see-
Such a motion may be made at any time within one year from the verdict

deny the trustees’ subsequent motion for a
new trial on the ground of newly discovered
evidence, which consisted of the testator's
appraisal of his net worth made for a pur-
pose not connected with his will, and which,
if material, was merely cumulative to the
evidence introduced at the trial, and was
not likely to change the result on a new
trial, Before a new trial will be granted on
the ground of newly discovered evidence,
the evidence must have come to the moving
party after the trial, such party must not
have been negligent in seeking to discover
it, and it must be material to the issue and
must not be merely cumulative to testimony
introduced at the trial, and it must be rea-
sonably probable that a different result
would be reached on a new trial, Hstate of
Teasdale, 264 W 1, 58 NW "(2d) 404.

270,62 Irregularities in venires, etc., immaterial. No irregularity in @ny Wwrif of
venire facias or in the drawing, summoning, refurning or impaneling of petit jurors shall
be sufficient to set aside a verdict unless the party making the objection was injured by the
irregularity or unless the objeetion was made before the returning of the verdict.

i
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270,53 Judgment and order defined, (1) A judgment is the final determination of

the rights of the parties in the action.

(2) Every divection of a court or judge made or entered in writing and not included

in a judgment is denominated an order.

. A written decision of the trial court, giv-
ing the plaintiffs an option to enter judg-
ment for reduced amounts of damages by
notifying the defendant of their acceptance
within 10 days after entry of ‘‘the order
herein” or stand a new trial, contemplated
the signing of formal orders pursuant there-
to, The trial court did later sign formal or-
ders, The court’s interpretation of its decision
will not be disturbed, as against a conten-
tion that the decision was an “order” so that
the defendant was entitled to a new trial
because the plaintiffs did not accept the re-
duced amounts within 10 days thereafter al-
though they did accept within 10 days after
the formal orders. A court of general juris-
diction has complete control of its orders
during the term in which they are made or
entered, except in cases especially covered
by statute., Matosian v. Milwaukee Automo-
bile Ins. Co. 257 W 599, 44 NW (24d) 555,

In proceedings on an order to show cause
why a defendant should not be granted
relief from a default judgment on a note,

and be permitted to defend the action, the
trial court’s opinion, so entitled, and re-
citing the contentions of the parties and
citing legal authorities on the question of
permitting the defendant to defend the ac-
tion, was_intended to be merely an opinion

to be followed by a formal order to be
thereafter drafted, and the concluding
words, “Defendant’s motion must Dbe

granted,” did not amount to a formal direc-
tion within the meaning of 270.53 (2), and
did not make the opinion an “order” on
which the time for relieving a party there-
from under 269.46 (1) would run. State ex
rel. Chinchilla Ranch, Inc. v. O'Connell, 261
W 86, 51 N'W (2d) 714,

The rule, that it is not within the prov-
ince or power of a court to enter orders or
decrees without notice, because to do so
would be a violation of due process, has ref-
erence to orders which affect substantive
rights, and not to mere procedural orders,
%Bl-iggson v. Viroqua, 264 W 40, 58 NW (2d)

270,64 Judgment for or between defendants; interlocutory. Judgment may be
given for or against one or more of several defendants or in favor of one or more of several
plaintiffs, and it may determine the ultimate rights of the parties on each side, as be-
tween themselves, either on cross complaint or equivalent pleadings or, otherwise, and may
grant to the defendant any affirmative relief to which he may be entitled. In an aetion
against several defendants the court may, in its discretion, render judgment against one
or more of them, leaving the action to proceed against the others whenever a several judg-
ment may be proper. The court may also dismiss the eomplaint, with costs, in favor of
one or more defendants in case of unreasonable neglect on the part of the plaintiff to serve
the summons on other defendants or to proceed in the cause against the defendant or
defendants served. In case of a finding or deeision substantially disposing of the merits,
but leaving an account to he taken, or issue of fact to be decided or some condition to be
performed, in order fully to determine the rights of the parties, an interlocutory judgment
may be made, disposing of all issues covered by the finding or decision, and reserving
further question until the report, verdiet or subsequent finding.
génslow v. Winslow, 257 'W 393, 43 NW (24)

See note to 247,32, citing Schall v, Schall,
259 W 412, 49 NW (2d) 429.

The legislative purpose, in providing for
interlocutory judgments, and in allowing ap-
peals therefrom under 274.09 (1), was to
authorize a judgment which would finally
dispose of a portion of the controversy,

270.556 Judgment when all defendants not served. When the action is against two
or more defendants and the summons is served on some, but not on all of them, the plain-
tiff may proceed as follows:

(1) If the action be against several persons jointly indebted he may proceed against
the defendant served unless the court shall otherwise direet, and, if he recover judgment,
it may be entered in form against all the defendants jointly indebted and may he enforced
against the joint property of all and the separate property of the defendant served.

(2) In any action against defendants severally liable he may proceed against the de-
fendants served in the same manner as if they were the only defendants,

(8) A judgment entered under subsection (1) shall not bar an action against the deht-
ors who were not served but judgment in such action shall not be entered until exeeution
has been returned unsatisfied in whole or in part in the prior action and then only for the
sum still due the plaintiff on the joint debt.

270.56 Judgment when all not liable. When it shall appear on the trial of an ac-
tion on contract or tort against several defendants, sought to be charged as jointly or
jointly and severally liable, that some were liable and others not judgment may be rendered
against either or any of the defendants found liable to the plaintiff at the commencement
of the action, and in favor of such as may be found not liable, and costs awarded in the dis-
cretion of the court.

270.57 Measure of relief. The relief granted to the plaintiff, if there be no answer,
cannot exceed that which he shall have demanded in his complaint; but in any other case the
court may grant him any relief consistent with the case made by the ecomplaint and em-

“braced within the issue.

On recovering on a liquidated claim for
the return of money paid to apply on the

purchase price of 2 prefabricated houses
which the defendant failed to deliver by a
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specified date, the plaintiff was entitled ag
a matter of law to interest from the time of
the defendant’s breach, and hence it was un-
necessary to demand interest in the. prayer
of the complaint. Thayer v. Hyne, 259 W
284, 48 NW (2d) 498.

The plaintiff, respondent on appeal, may
not ask for a modification of the judgment
so as to enjoin any use of the easement by
the defendants on the ground that it is diffi-
cult to distinguish the increased burden,
which the judgment enjoined, from the law-
ful use of the easement to which the de-
fendants are entitled, where the judgment
granted all of the relief prayed for by the
plaintiff in its complaint, and there was no
abuse of judicial discretion in the failure of
the trial court to enjoin the deféndants from
making any use of their easement. 8. S,
Kresge Co. v. Winkelman Realty Co. 260 W
372, 50 NW (24d) 920,

It is not the rule in this state that no
relief can be granted in an independent
equitable action for relief from a judgment
of divorce unless the fraud is extrinsiec, oc-
curring outside the action, and affecting the
question of jurisdiction. Fraud, such as the
commission of perjury in an action, result-
ing in the wrongdoer obtaining a judgment,
constitutes a wrong which equity may
remedy under some circumstances, Weber
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v. Weber, 260 'W 420, 51 NW (24) 18.

In an action against an executor and
legatees for equitable relief from a judg-
ment of divorce, granted to the plaintiff
against the defendants’ testator and making
a division of property based on his allegedly
fraudulent misstatement and understate-
ment of his assets, a complaint alleging that
representations were made as to such mate-
rial facts, that they were false, that the
plaintiff was ignorant of the falsity thereof
and believed and relied on the same, and
that by reason of such belief she was in-
jured, stated a good cause of action, The
plaintiff, if able to prove her case, would
be entitled to have the court fix the amount
to which the plaintiff should have been
justly entitled in the divorce action as a
claim against the estate of the defendants’
testator, but the plaintiff could not have the
relief prayed for of vacation of ‘the judg-
ment of divorce so that she might still be
the widow of the defendants’ testator, the
judgment dissolving the marriage ties hav-
ing been based on sufficient evidence. Weber

‘v, Weber, 260 W 420, 51 NW (24) 18.

Neither the trial court nor the jury may
substitute a different measure of damages
for the only one that is applicable in the
case. Kimball v. Antigo Bldg. Supply Co.
261 W 619, 53 NW (2d) 701,

270.58 State and political subdivisions thereof to pay judgments taken against

officers. Where the defendant in any action, writ or speeial proceeding, exeept in actions
for false arrest, is a public officer and is proceeded against in his official capacity and the
jury or the court finds that he acted in good faith the judgment as to damages and costs

entered against the officer shall he paid by the state or political subdivision of which he

is an officer.

‘Where the complaint stated a cause of
action against the defendant village mar-
shal in his official capacity, the village was
properly made a party defendant, in view of
9260.11 (1) and 270.58, the latter of which
would make the village liable for the pay-
ment of a judgment as to damages entered

the assault, and that he was acting in his
official capacity and in good faith, 270.58
was intended to protect, among others,
police officers, marshals and constables, and
as to acts involving the performance of a
governmental function; but it does not in-
clude acts of a sheriff, since sec. 4, art. VI

provides that a county shall never be held
responsible for the acts of the sheriff. Lar-
son v, Lester, 2569 W 440, 49 N'W (24) 414,

against the defendant village marshal if
found on the trial that he was, as alleged
a public officer of the village at the time of

270,59 Judgment in replevin, In any action of replevin judgment for the plaintiff
may be for the possession or for the recovery of possession of the property, or the value
thereof in case a delivery cannot be had, and of damages for the detention; and when
the property shall have been delivered to the defendant, under section 265.06, judgment
may he as aforesaid or absolutely for the value thereof at the plaintiff’s option, and
damages for the detention. If the property shall have heen delivered to the plaintiff
under chapter 265 and the defendant prevails, judgment for the defendant may be for
a return of the property or the value thereof, at his option, and damages for taking and
withholding the same.

270.60 Judgment in replevin against principal and sureties, The judgment in
replevin may be entered both against the principal and the sureties on his hond for a re-
turn or delivery of the property, as preseribed in chapter 265; and where the officer, to
whom the execution thereon is directed, cannot find sufficient property of the prineipal to
satisfy the same, he shall satisfy it out of the property of such surefies; and the execu-
tion shall so direct.

270.61 - Damages in actions on bonds, etc., In all actions brought for the breach of
the conditions of a hond or to recover a penalty for nonperformance of any covenant or
agreement if the plaintiff recover his damages shall be assessed and judgment entered for
the amount. thereof, and enforced as in other actions npon contraet. No such judgment
shall conclude any claim upon such hond, covenant or agreement not emhbraced in the
pleadings or be a discharge of the penal sum beyond the amount.of damages recovered
thereby. This section does not apply to actions regulated by chapter 19.

270.62 Default judgment. (1) NATURE or DEFAULT. A default judgment may be
entered as provided in this section if no issue of law or faet has been joined and if the
time for joining issue has expired. ] v
- (2) GexEran, Upon filing with the court the summons and complaint and proof of
service of the summons on one or more of the defendants and an affidavit that the de-
fendant is in default according to subsection (1), the plaintiff may apply to the court
for judgment according to the demand of the complaint. If taking an account or the
proof of any fact is necessary to enable the court to give judgment, a reference may be
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ordered to take such account or proof and to report the same to the court, and such ref-
erence may be executed anywhere in the state; or the court may take the accounts or
hear the proof. The court may order damages o be assessed by a jury. If the defendant
has appeared in the action, he shall be entltled to notice of the application for judgment,

(3). ACTIONS ON CONTRACT FOR MONEY ONLY. In any action on contract for the re-
covery of money only, the plaintiff may file with the clerk the summons and complaint,
proof of personal service of the summons on one or more of the defendants and an affi-
davit that the defendant is in default aecording to subsection (1), The clerk shall there-
upon enter judgment for the amount demanded in the complaint against the defendants
who are in default. Leaving the summons at the abode of a defendant is nobt personal
service within this subsection.

(4) Ix cASE OF PUBLICATION. If service of summons is made without the state or by
publication and the defendant is a nonresident, the plaintiff or his agent shall be exam-
ined on oath as to any payments that may have been made to or for the plaintiff on
account of the demand and the court shall render judgment for the amount which he is
entitled to recover but not exceeding the relief demanded in the complaint; and before
entering judgment the court may require the plaintiff o file security to abide the order of
the court requiring restitution of any property delivered to the plaintiff under the judg-
ment in case the defendant defends the action and succeeds in his defense.

History: Sup. Ct, Order, 2568 W v.

Comment of Advisory Committee, 1951; entered on behalf of the plaintiff, reciting

Rewritten to state in (2) the standard basis
for taking default judgments, and the varia-
tions in (3) and (4). Default judgments are
common and they involve great property
interests, Therefore, the utmost care should
be exercised in stating the procedure clearly
and completely, Five days’ notice to defend-
ant is changed to the usual § days. No other
change in the law is intended‘ The difference
between “proof of service” when application
is made to the court, and “proof of personal
service” when apphcatlon is made to the
clerk, embodies in the rule the decision in
Moyer V.. Cook, 12 W 335. [Re order effective
July 1, 19517

In an action against nonresident, nonap-
pearing defendants to recover on a note,
wherein the summons and complaints were
served on the defendants outside the state,
and the property which the defendants
owned in the state was not levied on or

only that it appears from the pleadings and
affidavits on file that the defendants own
property in Wisconsin, and containing no
description, either direct or by reference to
the description in the affidavit of the plain-
tiff's attorney, is deemed to he merely a
judgment in personam, not one in rem,
hence is invalid because no jurisdiction was
obtained over the defendants, A judgment
should clearly indicate on its face whether
it.-is in personam or in rem. In actions of
this type, the better practice would be to
describe the property affected by the action
in the complaint so that at the time of serv-
ice.the defendant is thereby given notice that
his interest in such property is sought to be
impressed. Schultz v, Schultz, 256 W 139, 40
NW (2d) 515.

See notes to 269.46, citing State ex rel.
Chinchilla Ranch, Inc. v. O'Connell, 261 W
86, 51 NW (2d4) 17

seized prior to judgment, a money judgment

270.63 Judgment on admitted claim; order to satisfy., In an action arising on a
contract for the recovery of money only if the answer admits any part of the plaintiff’s
claim or if such answer sets up a counterclaim or set-off for an amount less than the
plaintiff’s claim and contains no other defense to the action the clerk, on the application
of the plaintiff and five days’ notice to the defendant, shall enter judgment for the
amount so admitted or for the amount claimed in the complaint, after deducting the
amount of the defendant’s counterclaim or set-off, When the defendant admits part of
the plaintiff’s claim to be just the court may, on motion, order such defendant to satisfy
that gart of the claim and may enforee the order as it enforces a judgment or provisional
remedy.,

270.635 Summary judgments. (1) Summary judgment may be entered as provided
in this section in any civil a¢tion or special proceeding.

. (2) The judgment may be entered in favor of either party, on motion, upon the affi-
davit of any person who has knowledge thereof, setting forth such evidentiary facts, in-
cluding documents or: copies thereof, as shall, if the motion is by the plaintiff, establish his
cause of action sufficiently to entitle him to judgment; and, if on hehalf of the defendant,
such evidentiary facts, including documents or copies thereof, as shall show that his de-
nials or defenses are sufficient to defeat the plaintiff, together with the affidavit of the
moving party, either that he believes that there is no defense to the action or that the
action has no merit (as the case may be) unless the opposing party shall, by affidavit or
other proof, show faets which the court shall deem sufficient to entitle him to a trial.

(3) Upon motion by a defendant, if it shall appear to the court that the plaintiff is
entitled to a summary judgment, it may be awarded to him even though he has not moved
therefor,

(4) If the proofs submitted, on the motion, eonvince the court that the only triable
issue of fact is the amount of damages for which judgment should be granted, an im-
mediate hearing to determine such amount shall be ordered fo be tried by a referee or by
the court -alone or by the cowrt and a jury, whichever shall he appropriate; and, upon
the determination of the amount of damages, judgment shall be entered.
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(5) Should it appear to the satisfaction of the court at any time that any of the
affidavits presented pursuant to this rule arve presented in“bad faith or solely for the
purpose of delay, the court may forthwith order the party employing them to pay the
other party double motion costs and the amount of the reasonable expenses which the
filing of the affidavits caused him to incur. This subsection shall not be construed as
abridging or modifying any other power of the court. '

(6) When an answer alleges a defense which is prima facie established by documents
or public records, judgment may be entered for the defendant unless the plaintiff shows
facts sufficient to raise an issue with respect to the verity or conclusiveness of such docu-

ments or records,

(7) This section is applicable to counterclaims the same as though they were inde-
pendent actions; but the court may withhold judgment on a counterclaim until other

igsues in the action are determined.

On the plaintiffs’ motion for summary
judgment on the complaint granting recov-
ery of money deposited by them in escrow,
an affidavit of the plaintiffs’ attorney, to
which was attached a letter addressed by
such attorney to the escrow agent, was in-
sufficient to establish the terms of the es-
crow, since such affidavit rose no higher as
proof than the same allegations when made
by the plaintiff’'s atorney on oath in the
verified complaint (swhich allegations the de-
fendants had on oath denijed), and since, the
escrow agent being out of the case by stipu-
lation, an objection to the competency of the
letter would have to be overcome before it
could even be received as evidence. Under
(7), it was not error for the trial court to
deny the plaintiffs’ motion for summary
judgment dismissing the defendants’ coun-
terclaim. Ryan v. Berger, 256 W 281, 40 NW
(2d) 501.

In the plaintiff’s affidavit in support of
his motion for summary judgment enjoining
the use of a certain newspaper as the offi-
cial newspaper of a city, a statement that
the plaintiff’s own newspaper was legally
qualified to be the official newspaper, with-
out stating any facts to prove he had the
required paid circulation to actual sub-
sceribers of not less than 300 copies at each
publication, was a mere conclusion of law,
inadequate to support a summary judgment,
Madigan v, Onalaska, 256 W 398, 41 NW (24)

Where the defendant’s affidavits on mo-
tion for summary judgment did not contain
the words ‘that the action has no merit”
but, on the undisputed facts in the record,
leave could have been granted to renew the
motion on affidavits containing the statutory
language if the cuestion had been raised in
the trial court, no harm was done to the
plaintiff, Townsend v. La Crosse Trailer
Corp. 256 W 609, 42 NW (2d) 164,

In an action by a former director against
a corporation for damages for alleged
wrongful termination of an employment con-
tract, facts evidenced by undisputed corpo-
rate records controlled on the defendant’s
motion for summary judgment over con-
trary statements in the plaintiff's affidavits
in opposition to such motion. Stoiber v,
%"I&Her Brewing Co. 257 W 13, 42 NW (24)

As between the plaintiff and another com-
mon stockholder, the record presented no

~issue as to the plaintiff’s consent to a sale
of the corporate assets by the creditors’ com-
mittee to such other stockholder, but showed
that the creditors’ committee, by written
agreement with the plaintiff, was given the
power to sell the assets, and was free to
sell to such other stockholder regardless of
whether the plaintiff consented or objected.
When undisputed documents submitted in
support of a motion for summary judgment
show that the movant is entitled to the
judgment demanded, the court must grant
the motion, whatever other facts may be in

dispute under the record. Joannes v. Rahr-

Green Bay Brewing Corp., 257 W 139, 42 NW
(2nd) 479.

On a motion, in an action against a motor-
ist and his liability insurer, for summary
judgment dismissing the action as to the
insurer, the insured’s statements asg to the
address to which he claimed he had sent a
notice of accident, although involving dis-
crepancies, presented a substantial issue of

fact as to whether the insured had sent the
notice as required by the policy, thereby
precluding the entry of summary judgment
and requiring that the case proceed to trial,
The court could not determine as a matter of
law that the insured’s failure to notify the
insurer of a change of address resulted in a
failure to co-operate asg required by the
policy, where an issue of fact as to whether
the insurer exercised reasonable diligence
in ascertaining the insured’s whereabouts
and his address was raised by the aflidavits,
Under the provision that the moving party
shall make an affidavit that he believes that
there is no defense to the action or that the
action has no merit, as the case may be,
neither such averment is required of the op-
Dosition. Heimbecher v. Johnson, 258 W 200,
45 N'W (2d) 610.

. On a motion for summary judgment of
dismissal as to one of the defendants in an
action, bqsgd on the safe-place statute for
personal injuries sustained by a tenant in a
rooming house, the affidavits and counter-
aflidavits presented a substantial issue of
fact at least as to whether such defendant
was operating the rooming house at the
time of the injury and, hence, her motion
for summary judgment should have bheen
denied. It is not for the court, on a motion
for summary judgment, to pass on the ve-
racity of opposing affiants and by so doing
dispose of the action. Batson v. Nichols, 258
W 356, 46 NW (2d4) 192,

‘Where the defendant’s counterclaims and
the plaintiff’s reply thereto presented issues
of fact, the plaintiff’s motion for summary
judgment on his - complaint should have
been denied, even though the granting
thereof would not prevent the defendant
from pursuing the remedy which he sought
to enforce by the counterclaims, since the
general and recommended practice in the
courts of this state is to dispose at one trial
of all of the issues made by the pleadings.
Borg v. Fain, 260 W 190, 50 N'W (2d) 387.

If a complaint against several defendants
for damages for injuries from an alleged
conspiracy and assault did not state a cause
of action, such defect should have been
raised by demurrer, rather than by motion
for summary judgment. The demurrer is
designed to test the sufficiency of pleadings,
as such, with opportunity to cure defects by
pleading over; summary-judgment proce-
dure searches the whole record, including the
pleadings, to discover whether a valid cause
of action or defense exists; if one is found
and a substantial issue of fact connected
therewith appears, the motion for summary
judgment must be denied. When the de-
fendants did not demur or move to make the
complaint more definite and certain but
proceeded to answer to the merits, their mo-
tions for summary judgment bring the court
to the merits also. Fredrickson v. Kabdit,
260 W 201, 50 NW (2d) 381.

The pleadings and aflidavits on the de-
fendants’ motions for summary judgment,
in an action for damages for injuries from
an alleged conspiracy and assault by the
defendants <when the plaintiff found it
necessary to eject one defendant from a
dance hall, established, among other things,.
the existence of substantial issues of fact
as to whether the laying on_of hands was
assistance or assault, and whether the ac-
tions of the various defendants were by
agreement in furtherance of a common
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illegal undertaking, on which the plaintiff
was entitled to a trial, so that the trial court
properly denied the defendants’ motions.
?‘éae)drgigi(son v. Kabat, 260 W 201, 50 NW

The pleadings and affidavits on the plain-
tiff'’s motion for summary -judgment in an
action to recover on a promissory note pre-
sented issues of fact which could not be de-
termined on such a motion. The sufficiency
of a pleading is not determined on a motion
for summary judgment where it appears
that issues of fact are presented. Schnee-
berger v. Dugan, 261 W 177, 52 NW (2d) 150.

In proceedings on the defendants’ motion
for summary judgment, there was no ne-
cessity for the plaintiff to file a counter-
affidavit, where the verified pleadings, to-
gether with the facts set forth in the
affidayvits that were filed, raised a clear
question of law as to the construction and
validity of the ordinance which the plaintiff
was seeking to have declared invalid. The
entry of summary judgment is proper where
the issuesg presented on the motion for such
judgment are legal rather than factual,

ISSUES, TRIALS AND JUDGMENTS 270.68

See note to 263.06, citing Nelson v. Amer-
i(%sél; llﬂgnployers’ Ins. Co. 262 W 271, 556 NW

See note to 180.12, citing Lawrence In-
vestment Co. v. Wenzel & Henoch Co. 263
W 13, 56 NW (24) 507,

See note to 269.05, citing Connecticut In-
demnity Co, v. Prunty, 263 W 27, 56 NW
(24) 540,

Disputed questions of fact, where they
are immaterial to the questions of law pre-
sented, do not afford a basis for denying an
application for summary judgment. In pro-
ceedings on the defendant’s motion for sum-
mary judgment, the plaintiff was bound by

allegations of fact in its own pleadings.
Carney-Rutter Agency v. Central .Office
Buildings, 263 W 244, 57 NW (2d) 348.

Where the facts appear from the afli-
davit of the plaintiff’s attorney opposing
the defendant’s motion for summary judg-
ment, and are undisputed, it is unnecessary,
on appeal, to consider whether the affidavit
of the defendant’s attorney is based solely
on hearsay and therefore inadeguate to sup-
port the motion, Ylen v, Mutual Service
Casualty Ins, Co. 263 W 270, 57 NW (2d) 391.

Des Jardin v. Greenfield, 262 W 43, 53 NW
(2d) 784.

270.64 Judgment after law issue tried. When the plaintiff is entitled to judgment
after trial upon an issue of law he may proceed in the manner preseribed in section 270.62
or according to such order for judgment as the court may have made. If the defendant
be entitled to judgment after a like trial he may proceed according to such order therefor
as may have been likewise made and the court may take any aecount, or hear proof, or
order a reference or an assessment of damages by a jury, when necessary to enable the
court to complete the judgment. ' :

270.66 Judgment, signing and entry, Except where the elerk is authorized to enter
judgment without the direction of the court, the judgment shall be entered by the clerk
upon the direction of the court. The judge, or the eclerk upon the order of the court,
may sign the judgment.

270,66 Costs when taxed; executions, Within 60 days after filing of a verdict on
which the elerk is authorized to enter judgment without an order, or within 60 days after
an order to enter judgment is filed, the successful party may tax costs and perfect the
judgment and cause it to be entered and if he fails so to do the clerk of the court shall
prepare and enter the proper judgment, but without costs. If there be a stay of pro-
ceedings after the filing of the findings or verdiet, judgment may be perfected at any time
within 60 days after the expiration of such stay. If the parties agree to settle all issues
but fail to file an order of dismissal the judge may direct the clerk to draft an order dis-
missing the action, No execution shall issue until the judgment is perfected by the taxa-
tion of costs and the insertion of the amount thereof in the judgment or until the expira-
tion of the time for taxing costs,

Mistory:, 1953 c. 511

A verdict was entered on October 26th,
and motions were made and argued after
verdict, and the trial court signed orders on
December 2d giving the plaintiffs an option
to enter judgment for reduced amounts of
damages or stand a new trial. The plaintiffs
were not required to tax costs within 60 days
from the date of the verdict. Matosian v.
Milwaukee Automobile Ins. Co. 257 W 599,
44 NW (2d) 555,

Where a verdict against the plaintiff was
returned on November 16th and the plaintiff

made a motion for a new trial on November
27th, such motion operated as a stay of pro-
ceedings until disposed of, and the .stay
operated to extend the 60-day period within
which the defendant was entitled to tax
costs, so that, where the plaintiff’s motion
for a new trial was denied and an order for
judgment was made on January 29th, and
the defendant applied for costs on January
29th, they should have been allowed, Throm
v. Koepke Sand & Gravel Co. 260 W 479, 51
NW (2d) 49,

270.67 Restitution in case of reversed judgment; purchaser for value. If any judg-
. ment or part of a judgment be collected and such judgment be afterwards set aside or
reversed the trial court shall order the same to he restored with interest from the time of
the collection, but in case a new trial is ordered the party who has collected such judgment
may retain the same pending such new trial, upon giving a bond in such sum and with
such sureties as the court shall order, conditioned for the restoration of the amount eol-
lected with interest from the time of collection., The order of restitution may be obtained
upon proof of the facts upon notice and motion and may be enforced as a judgment, Noth-
ing herein shall affect or impair the right or title of a purchaser for value in good faith
without notice. '

270.68 Same. Whenever in a civil action on appeal to the supreme court the appel-
lant shall have omitted to stay execution and pending such appeal the sheriff or other officer
shall collect all or any part of the judgment appealed from the officer collecting the same
shall deposit the amount so collected, less his fees, with the elerk of the court out of which
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execution issued. In case of reversal on such appeal restitution may be made in accordance
with the provisions of section 270.67. In case of affirmance the clerk shall pay over such
deposit to the judgment creditor on the filing of the remittitur from the supreme court.

270.69 Judgment without action; warrant of attorney. (1) A judgment upon a bond
or promissory note may he rendered, without action, either for money due or to hecome due,
or to secure any person against eontingent liability on behalf of the defendant or both, in
the manner prescribed in this section.

(2) The plaintiff shall file his complaint and an answer signed by the defendant or some
attorney in his behalf, confessing the amount claimed in the complaint or some part thereof,
and such bond or note and, in ease such answer is signed by an atforney, an instrument
authorizing judgment to be confessed. The plaintiff or some one in his behalf shall make
and annex to the complaint an affidavit stating the amount due or to hecome due on the
note or bond, or if such note or bond is given to secure any contingent liahility the affidavit
must state concisely the facts constituting such liability and must show that the sum con-
fessed does not exceed the same. The judgment shall be signed by the court or a judge and
shall be thereupon entered and docketed by the clerk and enforced in the same manner as
judgments in other cases. The documents above named shall constitute the judgment voll.

warrant of attorney in each note only auth-

In a proceeding by the administratorsg of
orized the confession of judgment for such

the estate of a deceased accommodation

maker of judgment notes, wherein judgment
was entered in favor of the administrators,
without process, on the warrants of attorney

amount as might appear to be *due and un-
paid thereon,” the judgment so entered was
void for want of jurisdiction of the court to

contained in the notes, it appeared on the enter it, and it should have been vacated on

face of the record that the notes had been motion made therefor, Halbach v, Halbach,
paid by the administrators, and that the 259 W 329, 48 N'W (2d) 617.

270.70 Entry of judgment or order defined. The filing of the judgment or order in
the office of the clerk constitutes the entry of the judgment or order.

270.71 Judgment and order; specific requirements; recorded. (1) BEach judgment
shall specify clearly the relief granted or other determination of the action, and ‘the place
of abode of each paxty to the action and his oceupation, trade or profession, as accurately
as can be ascertained. '

b ](12) All judgments and orders of the court or judge shall be recorded in the proper
ooks, :

270.72 Judgment roll, Unless the party or his attorney shall furnish a judgment
roll the clerk, immediately after entering the judgment, shall attach together and file the
following papers, which shall constitute the judgment roll:

(1) In case the complaint be not answered by any defendant the summons and com-
plaint or eopies thereof, proof of service, and that no answer has been received, the report,
if any, and a copy of the judgment.

(2) In all other cases the summons, pleadings or copies thereof and a copy of judg-
ment, with any verdict or report, the offer of the defendant, exeeption, case and all orders
and papers in any way involving the merits and necessarily affecting the judgment,

270.73 Judgments on municipal orders. No judgment shall be rendered in any ac-
tion brought upon any county, town, city, village or school order, unless the order upon
which said action is based shall be produced in evidence and filed with the eourt or with
the clerk theveof, and such clerk shall note upon each order the date of such filing. Any
order so filed shall be attached to and become a part of the judgment roll and the same
shall not he detached from such judgment roll or removed from the files without an order
of the court or presiding judge. Any judgment rendered in violation of this section shall
be absolutely void.

270.74 Judgment docket, At the time of filing the judgment roll upon a judgment
directing in whole or in part the payment of money the clerk shall enter in a judgment
docket, either arranged alphahetically or accompanied by an alphabetical index, in books’
to he provided by the county and kept by him, a docket of such judgment containing:

(1) The name at length of each judgment debtor, with his place of abode and voca-
tion. If the judgment fails to give the place of ahode and the vocation of the judgment
debtor, the judgment ereditor may at any time file with the clerk an affidavit stating, on
knowledge or information and belief, such place of abode and vocation; and the clerk
shall thereupon enter the facts according to the affidavit in the docket, noting the date
and hour of such entry. :

(2) The name of the judgment creditor, in like manner.

(83) The name of the attorney for the judgment creditor, if stated in the record.

(4) The date of the entry of the judgment.

(5) The day and hour of entering such docket. ) o

(6) The amount of the debt, damages or other sum of money recovered, with the costs,
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(7) If the judgment he against several persons such statement shall be repeated under
the name of each person against whom the judgment was rendered, in the alphabetical
order of their names, respectively, when the docket is arranged alphabetleally, or entered
in the index under the name of each such person when the docket is kept with an alphabet—

ical index accompanying.

270,745 - Delinquent income tax docket. At the time of filing the warrant p1ov1ded
by seetion 7113 (3) or 71.11 (23), the clerk shall enter in the delinquent income tax
docket, either arvanged alphabetically or accompanied by an alphabetical index, in books
to be plov1ded by the county and kept by such elelk, a docket of such avarrvant containing:

(1) The name at length of each delinquent income tax debtor, with his place of abode,
title and trade or profession, if any such be stated in the warrant.

(2) The date of the warrant.

(3) The day and hour of entering such docket.

(4) The amount of delinquent income taxes with inferest, penalties and costs as set
forth in the warrant. .

(5). It the warrant he against several persons such statement shall be repeated under
the name of each person against whom the warrant was issued, in the alphabetical order
of their names, respectively, when the docket is arranged alphabetlcally, or entered in the
index under the name of each such person when the docket is kept with an alphabetical
index accompanying.

270.76 'Transcript of justice’s judgment. The clerk of the cireuit court shall, npon
the production to him of a duly eertified transcript of a judgment for more than ten dollals,
exclusive of costs, rendered by any justice of the peace in his county, forthwith file the same
-and ' docket such judgment in the docket of the court in the manner preseribed in section
270.74. When the transeript shall show that execution was stayed in the justice’s court,
with ‘the name of the surety thereof, the clerk shall docket the judgment against such
surety as well as the judgment debt01, and such surety shall be bound thereby as a judg-
ment debtor and his property be subject to lien and be liable thereon to the same extent
as his principal. Every such judgment, from the time of such filing of the transeript
thereof, shall. be deemed the judgment of the circuit eourt, be equally under the control
thereof and be carried into execution, both as to the principal judgment debtor and his
.surety, if any, in the same manner and with like effect as the judgments thereof, except that
no action ean be brought upon the same as a judgment of such court nor execution issued
thereon. after the expnatlon of the penod of the lien thereof on real estate provided by
-section 270,79,

1 270,76 Judgments docketed in other counties, When a judgment shall have been
docketed as provided in sections 270.69, 270.74 and 270.75, or a warrant shall have heen
‘docketed as provided in section 270. 740 it may be docketed in like manner in any other
county, upon filing with the elerk of the civeuit court thereof a transeript of the original
doeket, certified by the clerk of the civeuit cowrt having custody thereof.

© 1 970,77 - Batry of judgment in journal.  Every clerk of a éourt of record shall keep,
in a book set apart for the purpose; a daily journal in which every judgment affecting real
estate shall be entered immediately, and after such entry he shall immediately docket such
judgment, :All such Judgments shall be numbered consecutively, and shall be entered in
such journal thus: ,
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270,78 Enforcement of real estate Judgment in other counties, Whenever a judg-
ment affectmg real property shall be rendered in any county other than that in which such
‘properby is situate the trial court may, at any time, order that'the judgment roll in the
action with all papers filed and copies of entries, orders and minutes made therein, shall be
by its clerk certified and transmitted to and filed by the clerk of the cireuit court of the
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county where such property is situate; or order that certified copies thereof be so trans-
mitted and filed and upon such filing such judgment may be enforced in such eirenit eounrt,
with the same force and effect as if such judgment had been originally entered therein.
The trial court shall have coneurrent jurisdietion to enforee such judgment when certified
copies of the judgment roll and papers shall be so transmitted.

27079 Lien of judgment; priority; statute may be suspended. (1) Every judgment,
when properly docketed, and the docket gives the judgment debtor’s place of abode and
his occupation, trade or profession shall, for ten years from the date of the rendition
thereof, be a lien on the real property in the county where docketed, except the homestead
mentioned in section 272.20, of every person against whom it is rendered and docketed,
which he has at the time of docketing or which he acquires thereafter within said ten years,
The priority of judgments as liens upon real estate shall he determined hy their number on
the daily journal required by section 270,77, The requirements as to place of abode and
occupation shall not apply to judgments docketed prior to 1936.

(2) When the collection of the judgment or the sale of the real estate upon which it
is a lien shall be delayed by law, and the judgment ereditor shall have caused to be en-
tered on the docket “enforcement suspended by injunetion” or otherwise, as the ease may
be, and such entry dated, the time of such delay after the date of such entry shall not
he taken as part of said ten years. And whenever an appeal from any judgment shall he
pending and the hond or deposit requisite to stay execution has heen given or made, the
trial eourt may, on motion, after notice to the judgment creditor, on such terms as it shall
see fit, direct the clerk to enter on the docket that such judgment is “secured on appeal,”
and thereupon it shall cease during the pendency of such appeal to be a lien.

(8) If the judgment be affirmed on appeal or the appeal be dismissed the clerk shall, on
the filing of the vemittitur, enter on the docket “lien restored by affirmance” or “lien
restored by dismissal of appeal” with the date of such entry, and the lien thereof shall be
thereupon restored. Similar entries may be made with the like effect upon the docket of
such judgment in any other county upon filing with the clerk of the cireuit eourt thereof a
transeript of the original doeket. v ‘

See notes to 269.46, citing State ex rel. Chinchilla Ranch, Inc. v. O’Connell, 261 W 86,
51 NW (2d) 714,

270.80 Supreme court judgment, docketing. The clerk of the supreme court, on de-
mand and upon payment of one dollar, shall furnish a certified transeript of any money
judgment of said court which transcript may be filed and docketed in the office of any
clerk of the cireunit court in the manner that other judgments are docketed and shall then be
a like lien and for a like time as eircuit court judgments on the real property in the county
where docketed. And whenever the supreme court shall remit its judgment for the re-
covery of money or for costs to the lower court such judgment shall in like manner be
docketed by the eclerk of said court and shall have the like foree and effect as judgments of

the cirenit court so docketed. .

270.81 Docketing federal judgments, Every judgment and decree requiring the
payment of money rendered in a district court of the United States within this state shall
be, from the docketing thereof in said court, a lien upon the real property of the judgment
debtor situated in the county in which it is so docketed, the same as a judgment of the state
court, And a transeript of such docket may be filed with the clerk of the cireuit court of
any other county; and shall be docketed in his office as in the case of judgments and decrees
of the state courts and with like effect, on payment of fees as provided in section 59.42.

270.82 Docket entry of reversal of judgment. Whenever any docketed judgment
shall be reversed and the remittitur filed the clerk shall enter on the docket “reversed on

appeal.”’

270.84 Time of docketing; damages. Every clerk who shall docket a judgment or
decree and enter upon the docket a date or time other than that of its actual entry or shall
neglect to docket the same at the proper time shall be liable to the party injured in treble
the damages he may sustain by reason of such fault or neglect.

270.85 Assignment of judgment. When a duly acknowledged assignment of a judg-
ment shall be filed with the clerk he shall note the fact and the date thereof and of filing on
the docket. An assigment may be made by an entry on the docket_ thus: “I assign this
judgment to A. B.,” signed by the owner, with the date affixed and witnessed by the clerk.

270.86 Satisfaction of judgment by execution. When an execution shall be returned
satisfied in whole or in part the judgment shall be deemed satisfied to the extent of the
amount so returned unless sueh return be vacated and the clerk shall enter in the docket

that the amount stated i such return has been collected.
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270.87 Judgments, how satisfied. A judgment may be satisfied in whole or in part
or as to any judgment debtor by an instrument signed and acknowledged by the owner or,
at any time within five years after the rendition thereof, (when no assignment has been filed)
by his attorney of record, or by an acknowledgment of satisfaction, signed and entered on
the docket in the county where first docketed, with the date of entry, and witnessed by the
clerk. Every satisfaction of a part of a judgment or as to some of the judgment debtors
shall state the amount paid thereon or for the release of such debtors, naming them,

270.88 Satisfaction by attorney not conclusive. No satisfaction by an attorney
shall be conclusive upon the judgment creditor in respeet to any person who shall have
notice of revoecation of the authority of such attorney, before any payment made thereon
or before any purchase of property bound by such judgment shall have been effected.

270.89 Duty of clerk on filing satisfaction. On filing a satisfaction, duly executed
with the clerk he shall enter the same on the court record of the case and shall enter a state-
ment of the substance thereof, including the amount paid, on the margin of the judgment
docket with the date of filing the satisfaction.

27090 Court may direct satisfaction, When a judgment has been fully paid but not
satisfied or the satisfaction has been lost the trial court may authorize the attorney of the
judgment creditor to satisfy the same or may by order declare the same satisfied and divect
satisfaction to be entered upon the docket,

27091 Judgment satisfied not a lien; partial satisfaction, (1) When a judgment
shall have been satisfled in whole or in part or as to any judgment debtor and such sat-
isfaction docketed, such judgment shall, to the extent of such satisfaction, cease to be a lien;
and any execution thereafter issuned shall contain a direction to collect only the residue
thereof, or to colleet only from the judgment debtors remaining liable thereon.

(2) Upon proper notice, any person who has secured a discharge in bankruptey
may apply to the court where such judgment was entered, for an order to satisfy such
judgment as may have been duly discharged in such order of discharge in bankruptey
and which judgment was duly set forth and included in such schedules of bankruptey as
to the name and address of such judgment holder. If the court is so satisfied that such
order of discharge in bankruptey was duly obtained and that the name and address of
such judgment ereditor was included in such schedules of bankruptey, then the court
shall declare such judgment to be satisfied and direct satisfaction thereof to be entered
on-the docket. The order of the court shall fully release the real property of any such
bankrupt person from the lien of such judgment. Thereafter the entry of such order of
satlsfactlon of judgment shall be a bar to any other action ag amst the person securing a
discharge 1n bankruptey by such judgment creditor.

270.92: Filing transcript of satisfaction. When a satisfaction of a judgment has
been entered on the docket, in the county where it was first docketed a certified transeript
of such docket or a certificate by the clerk, under his official seal, showing such satisfaction,
may be filed with the elerk of the eircuit conrt-in any county where it is docketed, and he
shall thereupon make a similar entry on his docket.

270.93 Satisfaction of judgment. For the purpose of paying any money judgment,
the debtor may deposit with the clerk of the court in which the judgment was entered the
amount of his liability thereon. The clerk shall give the debtor a certificate showing the
date and amount of the deposit and identifying the judgment; and shall immediately note
on the docket thercof and on the margin of the judgment jowrnal the amount and date
of the deposit. The debtor shall imme(liately give written notice to the owner of record
of the judgment and to his attorney of reecord, personally or by registered mail, to his
last known post-office address, stating the amount, date and purpose of the deposit, and
that it is held subject to the order of such judgment owner. Ten days after giving the
notice, the clerk shall, upon filing proof of such service, satisfy the judgment of record,
unless the trial court shall otherwise order, Aecceptance by such owner of the sum depos-
ited shall have the same legal consequences that payment direct by the debtor would have.
Payment to the clerk shall include fifty eents clerk’s fees.

970.94  Refusal to satisfy judgment. If any owner of any judgment, after full pay-
ment thereof, fails for seven days after being thereto requested and after tender of his
" reasonable charges therefor, to satisfy the judgment he shall be liable to the party paying
the same, his heirs or representatives in the sum of fifty dollars damages and also for actual
damages occasioned by such failure.

. 27095 Action on judgment, when brought, No action shall be brought upon a judg-
ment rendered in any court of this state, except a court of a justice of the peace, between
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the same parties, without leave of the court, for a good cause shown, on notice to the ad-
verse party.

The assignee of the Judgment is the same tain leave to bring this actlon Gould V.
party as the assignor in the contemplation Jackson, 257 W 110, 42 N'W (2d) 489,
of the statute so that the assignee must ob-

270.96 Uniform enforcement of foreign judgments act. (1) DEFINITIONS. As
used in this section:

(a) “Foreign judgment” means any Judgment decree or order of a court of the
United States or of any state or territory which is entitled to full faith and eredit in this
state.

(b) “Register” means to file and docket a foreign judgment in a court of this state.

(¢) “Levy” means to take control of or ecreate a lien upon property under any judicial
wrib or process wherehy satisfaction of a judgment may be enforced against such property.

(d) “Judgment debtor” means the party against whom a foreign judgment has been
rendered, .

(2) REGISTRATION OF JUDGMENT. On apphcatmn made within the time allowed- for
bringing an action on a foreign judgment in this state, any person entitled to bring such
action may have a foreign judgment registered in any coult of this state having jurisdie-
tion of such an action.

(8) APPLICATION FOR REGISTRATION. A verified complaint for registration shall set
forth a eopy of the judgment to be registered, the date of its entry and the record of any
subsequent entries affecting it all authenticated in the manner authorized by laws of the
United States or of this state, and a prayer that the judgment be registered. The clerk
of the registering court shall notify the clerk of the cowrt which rendered the original
judgment that application for registration has been made, and shall request him to file.
this information with the judgment.

(4) PERSONAL JURISDICTION. Af any time after registration the plaintiff shall be
entitled to' have summons issued and served upon the judgment debtor as in an action
brought upon' the foreign judgment, in any manner authonzed by the law of this state
for abtaining jurisdietion of the person.

(5) NOTICE IN ABSENCE OF PERSONAL JURISDICTION, If jurisdietion of the person of
the judgment debtor eannot be. obtained, a notice cleally des1gnat1ng the foreign judgment
and recitihg the fact of registration, the court in which it is registered, and the time
allowed for pleading, shall be sent by the clerk of the registering eourt by registered
mail to the last known address of the judgment debtm Proof of such mailing shall be
niade by certificate of the clerk.

(6) Lmvy., At any time after registration and regardless of whether jurisdiction of
the person of the judgment debtor has been secured or final judgment has been obtained,
a levy may be made under the registered judgment upon any property of the Judgment
debtor which is subject to execution or o‘(hel judicial process for satlsfactlon of judg--
ments. :

(7) Nuw PERSONAL JUDGMENT. If the Judgment debtor fails to plead within 30-days
after jurisdiction over his person has been obtained, or if the dourt after hearing has re-
fused to set the registration aside, the registered Judgment shall become a final personal
judgment of the ecourt in which it is registered.

(8) DereNsES, Any defense, set-off, counterclaim or eross complaint Whlch under
the law of this state may be asserted by the deféndant in an action on the foreign judg-
ment may be presented by appropriate pleadings and the issues raised thereby shall be
tried and determined as in other civil actions. Such pleadings must he:filed within 30 -
days after personal jurisdiction is acquired over him or within 30 days after the malhng
of the notice plescrlbed in subsection (5).-

(9) PeNDpENCY OF APPRAL. If the judgment debtor shows that an appeal from the
original judgment is pending or.that he is entitled and intends to appeal therefrom, the
court shall, oni such terms as it thinks just, postpone the trial for such time as appears
sufficient for the appeal to be concluded, and may set aside the levy upon proof that the
defendant has furnished adequate security for satisfaction of the judgment.

(10)- EFFECT OF SETTING ASIDE REGISTRATION. An order setting aside a registration
constitutes a final judgment in favor of the judgment debtor.

(11) AppmAL. An appeal may he taken by either party from any judgment sustaining
or setting aside a registration on the same terms as an appeal from a Judgment of the
same court.

(12) New JUDGMENT QUAST IN REM, If personal jurisdiction of the judgment debtor
is not secured within 30 days after the levy aud he has not, within 30 days after the mail--
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ing of the notice prescribed by subsection (5), acted to set aside the registration or to
assert a set-off, counterclaim or eross complaint the registered judgment shall be a final
judgment quasi in rem of the court in which it is registered, binding upon the judgment
debtor’s interest in property levied upon, and the court shall enter an order to that effect.

(13) Sarw unpER LEVY. Sale under levy may be held at any time after final judgment,
either personal or quasi in rem, but not earlier except as otherwise provided by law for
sale under levy on perishable goods. Sale and distribution of the proceeds shall be made
in acecordance with the law of this state. : oo

(14) INTEREST AND cOSTS. When a registered foreign judgment becomes a final
judgment of this state, the court shall include as part of the judgment interest payable
on the foreign judgment under the law of the state in which it was rendered, and the cost
of obtaining the authenticated copy of the original judgment. The court shall include as
part of its judgment court costs incidental to the proceeding in accordance with the law
of this state, v

(15) SaTisracTIiON OF JUDGMENT. Satisfaction, either partial or complete, of the
original judgment or of a judgment entered thereupon in any other state shall operate to
the same extent as satisfaction of the judgment in this state, except as to costs authorized
by subsection (14).

(16) OpTIONAL PROCEDURE. - The right of a judgment creditor to bring an aetion. to
enforce his judgment instead of proceeding under this section remains unimpaired.

(17) UNIFORMITY OF INTERPRETATION, This section shall be so interpreted and con-
strued as to effectuate its general purpose to make uniform the law of those states which
enact it, - ‘ ‘ ‘

(18) ‘Smorr mrrLE, This section may be cited as the uniform enforcement of foreign .
judgments section.

History: 1951 c. 247 s. b3,






