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316.(1l Sale, mortgage or lease of lands of decedents. (1) When the available per­
sonal estate of ally deceased person shall be insufficient to pay the expenses of aellhinister­
ing his estate; and of his funeral, 'and all his debts, or if the sale of the personal property 
wolIld be inimical to the interests of the estate, or if the sale of the real estate would be for 
the best interests of the estate, or his heirs, his executor or administrator maymortgag'e, 
lease or sell his real estate, in the manner and as provided in this chapter. 

(2) No debt, of 'or claim against any deceased person, which was not a lien upon 
his real estate before his death, shall be a . lien upon or valid claim against any such 
real estate ,for the payment of which it can .be solel by an executor oi' administrator 
after three years from the death of such decedent, except in' the following cases: 

, (a) Whensllch claim is cl'eated '01' charged upon such real estate by' a will.' 
, (b)' When letters testamentary upon the will or of administration of"the estate of 

such decedent issued in this state within such three years and such claim is 'duly pre-
senteel to .the county court which issued 'such letters: . . 

(c) "Yhen delay 'in issuing letters is cal1seel by an appeal from the COlUlty court 
which' . suspends the' proceedings therein,·tlie time of such delay shall not be counted 
as any part of said 3 years. " 

, . Cross Rei'ereilee: For executian sale'· to estate, see 272.56. 

316.02 Petition foriidense. The execut~r o~'administrator shall presenCa~Terified 
petition to the county court, setting forth the amount of personal estate that has come to 
his hands and how much thel'eof is available and remains undisposed of; the amount of 
the expenses of administration, and of the funeral, and of the debts outstanding against 
the decedent, so far as such expenses and debts can be ascertained; or if it is so alleg'ed 
then a statement showing how the sale of the perwnal property would be inimical to 
the interests of the estate or how the sale of the real estate would be for the best interests 
of the estate or the heirs; a description of all the real estate of wllich the decedent died 
seized and the condition and value of the respective parcels thereof; and the names and 
post-office addresses of the heirs or legatees and devisees, designating those that are minors 
or incompetents, and if there be unknown parties interested stating the fact. 

History. Sup. Ct. Order, 258 W vii. 

316.03 Sale of realty; ordel' for hearing petition. If the petition shows that it IS 
necessary to sell, mortgage or lease real estate or that the sale of the real estate would be 
for the best interests of the estate or the heirs the court shall fix the time for hearing the 
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petitiDn, and liotice thereDf shall he given' 'as prDVided by s. 324.18. The creditDrs need 
nDt be nDtified Df the hearing unless the CDurt sO' Drders. ' 

History: 1953 c. 140. 

316.07 Centesting claims, debts disputed, hearing adjeurned. If ,011 such hearing 
it shall appear that the heirs Dr devise~s Df the real estate in qtlestiDn Dr i)erSDnS claimi'ng 
under them cDntest the validity Df any debt Dr claim which may be represented as existing 
against the estate, the hearing' shall be pDstpDneduntil the liability Df the estate fDrsuch 
claim is finally determined. 

'316.09. ,Order to' mertgage 0'1' lease; term ef lease. 1£ it appear that m~ney needed 
can lie raised advantageously to' such estate by lea~e Dr mortgage the cDuii sh\tll direct a 
mo;rtgage Dr lease to' be made. " '" ,,' . , , '. '.' " , " " , 

316.10' ,Order fer sale; ,lands platted. 1£ it shall appeal' that the mDney reqllil'ed 
cannot be raised by mDrtgage or lease, advantageously to the estate, 01' ,that the sale of the 
real estate would be fDr the best interests Df the estate Dr the h(lirs, the court shaH order a 
sale of SO' much of the real estate as shaH be sufficient with the available pei'sDnaIestate 
to' pay such expenses and debts and legaCies. The CDurt may direct'the execlltor or a4min­
istrator, either alDne or tDgether with Dther Dwners of such realcstate, to' make, a~knD,,,I~ 
edge and recDrd a plat Df such real estate in mannei' a:nd fDrm prescribea' in' ch. 236 .. 

History: 1953 c. 146. ',.. , " 

316.11 Mertgaged hemestead seld; prDceeds, applied. (1) Whenever. the exelllpt 
:hDmestead Df the decedent is part only of a tract Df land which ,~as subject to' a mortgage 
at the time Df his death, and all other real estate and persDl1l:11 prDperty of the decedent has 
been applied to the payment· of his debts and the expenses spectfied in section 316.01, or 
is insufficiel),t therefo.r and the part of the mortgaged premises not included in the eielllpt 
hDmestead can not 1)e sold separately therefrom withDut injury to' tIle intei'ests Df, the 
parties, the court may Dr del' the sale of the whole tract; Dr if a, part Df the tract cim be 
sDld separately, and Dnly a part is necessary to be saId in cannection with the exempt 
hamestead to prevent such injury; then an Dr del' to' first sell the part'which can be sosep­
arately sDld, and the remainder afterwards, may be made. The Oi-der, in either case,shall 
dii'cct that the entire estate, including the interest of the mDrtgagee, be sold; but no such 
Drder to' sell shall be made when the mortgage debt is not wholly due unless the mortgagee 
shall cDnsentin writing theretO'; if such consent is· given and the sale is made far less than 
the amDunt af such debt with interest and casts Df sale, the martgagee shall have the same 
right to'; proceed, in an independent action, aga~llst every party who may be personally 
liable far the debt secured by the mortgage and to' a personal judgPlent far any deficiency 
against such party as if such sale had not been ll).ade, In the event Dfsale Df the home­
stead with other lands, of the deceased to' pay a martgage, the widow shalllJe paid one-third 
Df the net proceeds of the sale after the martgage debt, as to lands ,other than the home­
stead, and she shall be paid the value Df her dawer ane1 hamestead interests in the proceeds 
Df sale O'f the homestead, based upon her life expectancy, and to' ,be cDmputed by the an~ 
nuity tables an a life estate as in partitian. " , 

(2) The prDceeds af thesale shall, under thec1irection af the court, be applied in the 
fDllawing Ol'der: The expenses of the sale shall first be paid; th~lllortgag'e, debt shall 
next be paid; the caurt shall next ascertain and set apart the valueof the hOlnestead sDIcl; 
irrespective of the mortgage thereon; if there be ally residue, thesanle shall be applied to' 
the payment Df the expenses and debts specified in sectian 313.16 and in the order there 
enumerated. ' , 

(3) The sum set apart as the value of the homestead shall thereafter be applied to' the 
payment' Df the expenses and debts specified in section 316.01 and in the or~ler tliere 
enumerated,so far as such homestead shall be chargeable therewith, The remainder of 
the sum set apart as the value of the homestead shall be paid to' the aWliers thereof, If 
same of them be minors, in which case the caurt IIlaY, if it can be justly dane, separate 
the am aunt belanging to such minors and pay the same to' their gual'dian, and pay the 
amaunt belonging to' any person of full age to sHchpersan; or if such sepa.ration' of the 
funds cannat be made with certainty and with justice to the interests af such minOl's; 
the cDurt may arder the whDle invested until such minDrsreach majority or such separa~ 
tion Df the fund can be made, and meantime apply the incame from such investment to' 
the use af the persans entitl'ed theretO'. The proceeds Dfsuch homestead shall possess all 
the privileges and exemptians which appertained by Jaw to' ,the hamestead before such 
sale. 

HistOI'Y1 1951 c. 7,27. 

316.12 Dewer, centract fer sale, (1) Whenever an order shall be made for the 
sale of any real estate for the payment of the debts' of the decedent and charges ofadmin~ 
istration and the widaw has dawer in such real estate, the executor ,or administratDr may 
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contract with the widow to accept in lieu of dower one-third or the amount realized on 
the sale, which contract shall be witnessed by two 'witnesses, be acknowledged and be filed 
with the county court. 

(2) If the contract is approved by the court"her dower In the real estate shall be sold 
with the rest .or the title and the deed given pursuant to such sale shall pass her estate to 
the purchaser. The executor or administrator shall pay the widow one-third of the net 
proceeds and shall file with the county court her receipt therefor. 

316.13 Bond to prevent sale. No license to mortgage, lease or sell real estate shall 
be granted if any person interested in the estate shall give bonds to the judge of the county 
court in such sum and with such sureties as he shall direct and approve, with conditions 
to pay all the debts and the expenses of administration, so far as the goods and chattels, 
rights and credits of the decedent shall be insufficient therefor, within such time as the 
county court shall direct. Such bond shall be for the security,and may be prosecuted for 
the benefit, of the creditors as well as the executor or administrator. 

316.14 Executor's bond if sale ordered. When the executor 01' administrator is 
authorized to mortgage, lease or sell any real estate for the payment of debts he shall, be­
fore the sale, give bond to the judge of the county court, with sufficient sureties, to account 
for all the proceeds of the sale and to dispose of the same according to law, unless it shall 
appear to the court that the bond previously filed is ample security, in which case no fur­
ther or additional bond shall be required. 

Cross Reference: For bond exemption of executor, see 310.16. 

316.15 What lands first sold. The order shall specify the lands to be sold, and 
may direct the ordel'in which parcels shall be sold. If any part of such real estate or any 
inter,est therein has been devised and not charged in such devise with the payment of 
debts the county court shall order that part not devised to be first sold; and if it appeal' 
that any lands devised or descended have been sold by the devisees 01' heirs then the lands 
remaining shall be sold first . 

. 316.16 Time allowed for sale. The order for mortgaging, leasing or, selling real 
estate shall authorize the executor 01' administrator, to mortgage, lease or sell the real 
estate as therein directed, within one year after the date of the order. But the court may, 
on application of the executor 01' administrator and for good cause shown, extend the 
time for making a sale of real estate but not longer than two years after the date of the 
original order. 

316.17 Summary proceedings for sale. (1) A sale of real estate pursuant to this 
chapter may be private or public, as the court shall by order direct. 

(2) If the court authorizes a private sale, the executor or administrator shall attempt 
such a sale and may enter into a contract of sale subject to the approval' of the court; and 
the court may approve a land contract made in advance of the ordei' authorizing the sale, 
if he concludes that the contract is for the best interests of the estate. Upon approval of 
the contract the executor or administrator shall execute and deliver a deed of the real 
estate sold, as directed by the order. 

(3) Where a public,sale shall have been ordered as provided by law and it shall later 
appear to the court that no sufficient or satisfactory bid was received, although the prop­
erty was offered at public sale as directed, the court may then authorize a private sale 
pursuant to this section precisely as it might have done originally and with the same effect 
as though no public sale had been ordered. 

316.18 Notices of sale. When a public sale is ordered notice of the time and place. 
of holding the same shall be posted in three of the most public places in the town, village 
01' ward in which the land is situated and shall be published in a newspaper, as provided 
in section 324.20, once in each week for three successive weeks before the day fixed for 
the sale, and the first insertion shall not be more than forty days before such day, in which 
notice the lands to be sold shall be described with reasonable certainty. 

316.19 Place of sale; notice when lands in several counties. ·A public sale shall be 
in the county where the lands are situated, at auction, between nine o'clock in the morn­
ing and sundown of the same day. But where the lands adjoin and lie in two 01' more 
counties the sale may be had in either, but the court shall by order designate in which; 
and if there be a newspaper printed in more than' one of said counties, the court shall di­
rect in which of such newspapers the notice of sale shall be published, and when so pub­
lished it shall be sufficient. 

316.20 Proof of notice. An affidavit of any person having knowledge of the fact 
that notice of any such sale was posted together with proof of the publication of the notice 
as provided in this chapter, filed in the county court, shall be evidence of the time, place 
and manner of giving such notice. 
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316.21 Adjournment and notice of. If at the time appointed for any such sale the 
executOl' or administrator shall deem it for the interest of all persons concerned therein 
he may adjourn the same from time to time, not exceeding in all three months. In case 
of such adjournment notice thereof shall be given by a public declaration at the time and 
place first fixed for the sale. If the adjournment shall be for more than one day further 
notice shall be given by posting or publishing the same, or both, as the time and circum­
stances may admit. 

316.22 Sale on credit; security. On such sale the executor or administrator may 
give such length of credit, not exceeding three years and for not more than three-fourths 
of the purchase money, as shall seem best calculated to produce the highest price and as 
shall have been directed or shall be approved by the county court, and shall take such se­
cmity for the amount of the credit given upon the premises sold as the court shall direct 
and approve. 

316.23 Report; confirmation or vacation of sale. (1) The executor or administra­
tor shall make prompt return of his doings upon the order of sale to the court. The court 
shall examine the proceedings and may examine the executor, administrator or any other 
person on oath touching the same. If the court shall be of the opinion that the proceed­
ings were unfair or that the sum obtained is disproportionate to the value of the land 
sold and that a greater sum, exclusive of the expense of a new sale, may be obtained, said 
cOltrt may vacate such sale and direct another to be had, as provided in section 316.17. If 
it shall appear to the court that the sale was legally made and fairly conducted and that 
the sum bid thereon ,vas not disproportionate to the value of the property sold, or if dis­
proportionate that a greater sum cannot be obtained, said court shall confirm such sale and 
direct conveyances to be executed. The executor 01' administrator may expend usual and 
customary broker's fees, as well as necessary expenditures for abstracting, title insurance, 
survey, revenue stamps and other necessary costs and expe~ses in connection with the sale, 
all subject to review and approval by the court. 

(2) No sale of real estate shall be confirmed without five days' notice of application 
therefor to all parties who appeared at the hearing upon the petit.ion for sale or other 
disposition of the real est.ate. 

316.235 Conveyances by executors and administrators. (1) FREE OF Cl!1RTAIN LIENS. 
Every conveyance of land of a decedent, pursuant to power of sale in a will, or under a 
contract executed by the decedent during his lifetime or under this chapter shall transfer 
such lands free and clear from liens and claims of all creditors of the decedent and of the 
estate of the decedent (except as provided in section 316.24) ; and any such liens 01' claims 
shall be transferred to the proceeds of said sale received by the executor or administrator 
making the same, provided that nothing herein shall affect inheritance and gift tax liens. 

History: 1951 c. 705. 

316.24 Purchaser to assume lien, exception. All sales of land made pursuant to 
this chapter, except as otherwise provided in sections 49.26 (5) and 316.11, shall be sub­
ject to all liens and mortgages thereon existing at the time of the death of the decedent, 
where such mortgage or lien is upon a single lot or tract of land. In case the estate shall 
be liable for the amount secured by any such mortgage 01' lien such sale shall not be con­
firmed until the purchaser shall execute a bond to the executor or administrator as re­
quired in section 316.28. But in case the mortgage or lien is upon 2 or more lots or parcels 
of land, greater in value than the amount of said mortgage or lien, the court, on being 
satisfied that it would be most beneficial to the parties interested in said land that the 
same be sold freed from such htcumbranc~s, may s? order; in .which case sufficient of the 
moneys made by the sale shall be approprIated 01' mvested by order of the court, on con­
firming the sale, to pay and satisfy said incumbrances. 

316.25 Proceeds of sale; liability for. The proceeds arising from mortgage, lease 
or sale of real estate 01' interest therein of any deceased person as provided in this chapter 
shall be deemed assets in the hands of the executor or administrator, and he and the 
sureties on his administration bond shall be accountable and liable therefor. 

316.26 Sale to pay legacy. When any legacy is a charge upon the real estate and 
the personal property shall be insufficient to pay such legacy, and the debts, and charges 
of administration, a sale, mortgage 01' lease of real estate for that purpose may be made 
in the same manner and upon the same terms and conditions as are prescribed for the 
payment of debts. . 

316.27 Sale of land contract. If a person, at the time of his death, was possessed 
of a contract for the purchase or sale of land, his interest in such land may be sold in the 
same cases and in the same manner as if he had died seized of such land; and the same 
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proceedings mny be had for that purpose as are prescribed in this chapter in respect to 
lands of which he died seized, except as herein otherwise provided in case he was the pur­
chaser. 

316.28 Sale of land contract, terms; bond. Such sale shall be made subject to all 
payments that may thereafter become due on such contract; and shall not be confirmed 
mltil the purchaser shall execute it bond to the court for the benefit of the persons entitled 
to the interest of the decedent in the lands, in double the amount of payments thereafter 
tobecOlne due on such contract, with such sureties as the court shall approve, with condition 
that such .purchaser will make all payments for such land that shall become due after the 
date of such sale and will indemnify the executor 01' administrator and the person so en­
titled against all demands, costs, charges and expenses by reason of any covenant or 
agreement contained in such contract. 

316.29 Assignment of land contract; rights under. Upon the confirmation of such 
sale the executor 01' administrator shall execute to the purchaser an assignment of such 
(lontract, which assignment shall vest in the purchaser, his hell's and assigns all the right, 
interest and title of the person entitled to the .interest of the decedent in the lands at the 
time of the sale, and such purchaser shall have the same rights andremcdies against thp 
vendor of such land as the decedent would have were, he living. 

316.30 License to foreign executors,' etc. A foreign executor or administrator of 
the estate of any person dying n nonresident of this state (where no executor 01' adminis­
traEor thereon shall be appointed in this state) may upon filing an authenticated copy of 
his appointment in the county court of any county in whic.h thelle may be real estate of the 
decedent and mnking application therefor be licensed by such court to mortgage, lease 01' 

sell real estate 01' any interest therein,for the payment of debts or legacies aHd chal'ges of 
adniinistration in the same manner and upon the same terms and conc1itiollS as are pre­
sdibed in the elise of an executor 01' administrator appointed in this state . 

. 816.31 Foreign executor, when to give bond. When it shall appeal' to the court 
that such foreign executor 01' administrator is bound with s~lfficient surety ill the state, 
territory or country in which he was appointed to account for the proceeds of such mort­
gage, lease 01' sale, and a copy of such bond, cluly authenticated, shall be filed in such 
county court no further bond shall be required of him. If a copy of such bond shall 
not be filed as aforesaid, or if his bond shall be insufficient, such executor 01' administrator, 
before making such mortgage, lease or sale, shall give bond with sufficient sureties to the 
judge of the county court with condition to account for and dispose of the proceeds of 
snch inortgage, lease or sale for the payment of the debts 01' legacies of the decedent and 
the- charg'es of administration, according to the law of the state, territory 01' country in 
which he was appointed. 

316.32 Foreign executor, same subject. When such foreign executor or adminis­
trator is licensed to sell more than is necessary for the payment of debts, legacies and 
charges of administration, as before provided for in this chapter, he shall, before making 
the sale, give bond, with sufficient sureties, to the judge of the county court with condition 
to account to such court for all the proceeds of the sale that shall remain after payment of 
the said debts, legacies and charges and to dispose of the same according- to law. 

S16.33 Sales validated; purchaser's title. "Vhen any sale shall have been made by 
virtue of any order of any county court by any person acting as an executor or adminis­
h'ator, the title of any purchaser in good faith at such sale shall not be invalidated by 

. reason of any omission 01' errol' in the appointment of such executor 01' administrator or 
by reason of any defect 01' ilTegularity in the proceedings before such court, except in the 
manner and for the causes that the same could be invalidated in case such sale had been 
made pursuant to the order or judgment of a court of general jurisdiction. 

316.39 Sale of land contract without license. ,Vhenever any executor or adminis­
h'ator shall assign any contract made by a decedent for the sale of real estate, he may 
convey, without license therefor, to the assignee all the right, titre .and interest which the 
decedent had in such real estate at the time of his decease, subject to the contract. 

316.40. Appraisal; how made. The county court may, in its discretion, authorize 
an executor 01' administrator to have the lands which he may be licensed to sell, appraised 
by three disinterested freeholders of the county in which the lands or some part thereof 
lie. The appraisal shall specify the whole value of such lands, and separntely the value 
of each lien and incumbrance thereon, and the net value of such lands after dedllCting- all 
liens and incumbrances as appraised by them. Such appraisal shall be tInder oath, which 
oath and appraisal shall be certified in the usual form and filed in the court from which 
said license was issued. The appraisal of such lands made pursuant to sectioll 312.01 



3257 SALE OF LANDS 316.52 

shall be taken as the appraised value thereof, if no additional appraisal be had under the 
provisions of this section. 

316.41 Who not to purchase. The executor, administrator or guardian making. 
the sale or the guardian of any heir of the decedent shall not be interested in the purchase 
of any part of the real estate sold unless such sale is made with written consent of the 
parties concerned and of the guardian ad litem for minors and incompetents and approval 
of the court after notice and hearing. But this section shall not prohibit such purchase 
by a guardian for the benefit of his ward. 

History: 1951 c. 275. 

316.43 Proceeds realty; how disposed of. In all cases of a sale by an executoi; oi' 
u(lministrator of real estate under a license granted by icmy county court, the surplus' of . 
the pl'oceeds of the sale remaining on the final settlement of the accounts shall be consid- . 
ered as real estate and disposed of among the persons and in the sanlciJl,'oportions as 'the 
real estate would have been if it had not been sold. 

316.45 Lim~tationof action to recover estate sold. No action for the recovery of 
any estate sold by an executor or administrator under the provisions of this chapter shall 
be maintained by any heir or. other person claiming under the deceased ,testator or inteJ3c 
tate unless it be commenced within five years next. after the sale; and no action for the 
recovery of any estate sold by a guardian shall be maintained by the ward or by any per­
son claiming under him unless it be .commenced within five years next after the termina­
tion of the guardianship, excepting only that minors and others under legal disability to 
sue at the time when the cause of action shaJl accrue lllay commence their action at any 
tilile within 5 years next after the rellloval of the disability. 

316.46 When sale not' avoided. A sale of real estate by an executor, administratOl' 
or guardian shall not be avoided an account of any irregularity in the proceedings; p'ro­
vided, it shall appear that he was licensed to lllflke the sale by the county court having 
jurisdiction; that he gave a bond which was approved by the county court before the sale 
if a bond was required; that he g'ave the notice of the time and place of sale as prescribed 
by law; that the premises were sold accordingly and the sale confirmed by the court, and 
that they are held by one who purchased them in good faith. 

316.47 Deed of mortgagor's title. In any case where the court may find, upon 
application made for the purpose, that it is for the best interest of the estate of the 
deceased that the iJl'operty incumbered with mortgage be conveyed to the holder of the, 
mortgage, so as to avoid foreclosure and possible judgment for deficiency, the court may 
authorize the administrator or executor to make such a deed. 

316.48 LiabilitY for neglect. If there shall be any neglect or misconduct in the pro­
ceedings of the executor, administrator or guardian in relation to such sale, by which any 
person interested in the estate shall suffer damages, such aggrieved party may recover the 
same in an action on the bond of such executor, administrator or guardian or otherwise, as 
the case may l'equire. 

316.49 When sale valid. The validity of a sale made by an executor, administrator 
or guardian shall not be questioned by any person claiming. under any title that is not 
derived from or through the deceased persons or the ward, on account of any irregularity 
in the proceedings; provided, it shall appear that the executor, administrator or guardian 
was licensed to make the sale by a court having jurisdiction and that he did accordingly 
execute and acknowledge, in legal form, a deed for the conveyance of the pr81ilises. 

316.50 Liability for fraud. Any executor, administrator or g'uardian who shall 
fraudulently sell any real estate of his testator, intestate or ward, contrary to the provi­
sions of law, shall be liable in double the value of the land sold as damages, to be recovered 
in an action by any person having an inheritance therein. 

316.51 Sales validated. No sale of lands in proceedings pursuant to this chapter 
made since the repeal of sections 316.39 to 316.44 of the statutes of 1927 shall be held 
invalid if such sale would have been valid had said sections been in force at the time of 
the sale; and no such sale shall be held invalid because not made at public vendue. No 
sale of lands for the best interests of the estate or the heirs made prior to the date of 
amendment of section 316.02 in 1949 shall be held invalid. This is a curative act, the 
purpose of which is to validate titles acquired upon sales in county court under this 
chapter, whenever such titles may be ql~estioned upon the ground that since said repeal 
there was no authority in the court to authorize private sales. 

316.52 Specific performance. The county court shall have power to authorize or 
compel the specific performance of any contract made by any person who dies before the 
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performance thereof, by the executor 01' administrator, general 01' special, of such de­
ceased person, by his heirs 01' devisees, or by any other proper person, on the petition 
of the executor 01' administrator, 01' of allY person interested in such contract 01' in the 
real estate which such contract may concern. 

History: 1953 c. 440. 

316.53 Specific performance; order; appeal. No order authorizing or directing' the 
performance of any such contract shall be made until after the court has heard the pln'ties 
and is satisfied that such contract ought to be performed. The court may by such order 
direct the executor or administrator, or the heirs or devisees, or any other propel' person, 
to do any act which is necessary to carry such order into effect. The court may further 
direct that the reasonable expenses of the proceedings be paid out of the estate of such 
deceased person. No appea~ shall lie from such order unless notice of intention to appeal 
shall be filed with the court within 10 days after the date of the order. The court may 
,enforce such order by any proper proceedings. 

History: 1953 c. 440. 

316.54 Specific performance; conveyance; warranties; judgment passing title. The 
. court may require the executor or administrator, heirs 01' devisees, or any other propel' 

person, 01' the executor 01' administrator, heirs 01' devisees, and any other propel' person, 
to convey the real estate which such deceased person might 01' ought to have conveyed if 
still living. Where such deceased person contracted before death to convey real estate by 
warranty deed, the executor, administrator or testamentary trustees shall convey by 
warranty deed subject to any exceptions set forth in the decedent's contract to convey. 
The executor, administrator or testamentary trustee shall not be personally liable because 
of any breach of such warranty, but such wan'anty deed shall have the same effect as if 
the deceased were still living and then executed the warranty deed. The court may, by 
its judgment alone, pass the title to such real estate to the person entitled thereto without 
any' conveyance. This section is applicable where a deceased vendor made an assignment 
of a contract to convey real estate but did not deed to his assignee the title to the prem­
ises covered by the contract. 

History: 1953 c. 440. 

316.55 Specific performance; recording judgment; effect. A certified copy of such 
order directing such conveyance, or of the judgment passing title without conveyance, 
which is recorded in the office of the register of deeds of the county where the real estate 
lies, shall be pl'ima facie evidence of the correctness of the proceedings Ul1d of the authority 
of the executor, administrator, heir, devisee or othel' propel' perSOll to convey, or of the 
authority of the court to pass title by its judgmelft without conveyance. Every such con­
veyance 01' judgment passing' title without conveyance shall be effectual to pass the estate 
contracted fol' as fully as if such deceased person Wel'e then living and executed the con­
veyance required by his contract. 

Historyl 1953 c. 440. 




