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“Personal representative’” as used in title XXIX

includes executor, administrator, special administrator, administrator de bonis non, ad-
ministrator with will annexed, ancillary administrator and public administrator, when
the latter is administering an estate, but does not include guardian or trustee.

History: 1953 c. 300,

324.01 Appeals from county court. Any person aggrieved by any order or judg-
ment of the county court may appeal therefrom to the supreme court, and the provisions
of chapter 274 shall apply. But no appeal may be taken on any claim unless the part
thereof in dispute amounts to at least $20. The appeal of any minor from an order of
adoption may be taken by any person. In an appeal from an order of adoption, if the
child is a minor, the state department of public welfare is & party and shall be served with
notice of appeal. In all other eases the appeal of any minor or incompetent person may
be taken and prosecuted by his general guardian or by a gnardian ad litem.

History: 1951 c. 290,

It is not decided whether an administra-
tor de bonis non, who theoretically has no
interest in a judgment of the county court
construing a will, can appear in support of
such judgment on appeal as a matter of
right; but the supreme court may consider
his brief and oral ar gument Estate of White,
256 W 467, 41 NW (2d) 77

Where the testator in hlS will expressly
requested that a certain attorney be retained

administrator with the will annexed was
willing to employ him as such counsel, such
attorney had a sufficient 1nterest in the sub-
ject matter to qualify as a “person ag-
grieved” by orders denying his petition to
be appointed counsel, and appointing a dif-
ferent attorney requested by the testator’s
sister, so as to be entitled to appeal there-
{I'%om. Estate of Ogg, 262 W 181, b4 NW (2d4)

as counsel to represent the estate, and the

324,04 Review by supreme court, (1) The time within which a writ of error may
be issued or an appeal taken to obtain a review by the supreme court of any order or
judgment of the county court is limited to sixty days from the date of the entry thereof,
except as provided in section 324.05.

(2) On appeals from county courts to the supreme court no bond shall be required or
costs awarded against any child or person acting in behalf of the child on an appeal from
an order of adoption; and no bond shall be required of any executor, administrator,
guardian, trustee or alleged insane or incompetent person.

(3) A hill of exceptions may be settled, served and filed in the manner and under the
restrietions required in the cireuit court.

(4) In all matters not otherwise provided for in this chapter relating to appeals from
county courts to the supreme court, and jury trials in county courts, the law and rules of
practice relating to eircuit courts shall govern.

Cross Reference: When bond not required, see 274.186.

324.06 Extension of time for appeal; retrial. If any person aggrieved by any act
of the county court shall, from any cause without fault on his part, omit to take his ap-
peal within the time allowed, the court may, upon his petition and notice to the adverse
party, and upon such terms and within such time as it shall deem reasonable, but not
later than one year after the act complained of, allow an appeal, if justice appears to re-
quire it, with the same effect as though done seasonably; or the comrt may reopen the case
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and grant a retrial, but the order therefor must be made within one year after the act com-

plained of.

The testatrix’s next of kin and sole heir
at law resided outside the state, had no ac-
tual notice of the hearing to probate the will,
was not represented at the proceeding, and
promptly retained counsel on learning of the
admission of the will to probate. Delay in
filing a petition to reopen the matter and
grant a retrial to permit contesting the will
on grounds of alleged testamentary incapac-
ity and undue influence was caused by coun-
sel’s withholding of the petition while he at-
tempted to arrange a settlement with the
beneficiaries under the will. The petition
was filed within the time limited by this sec-
tion, judgment dismissing the petition was
an abuse of discretion, especially since the
record did not disclose that the rights of the
beneficiaries were adversely affected by the
delay, KEstate of Trimpey, 257 W 481, 44 N'W
(2d) 308,

Under this section, authorizing an exten-
sion of the 60-day period permitted by 324.04
(1) for taking an_appeal to the supreme
court from an order or judgment of the
county court, an adverse party could waive
the petition and notice and give his consent
to an extension during the period when the
trial court was empowered to act after
notice duly given, and the trial court there-

by had jurisdiction to enter an extension
order within such time; but if the method
of procuring the extension order was ir-
regular for not being on notice but only by
stipulation, such irregularity was waived
under 269.51 (1) by the adverse party's con-
ceded participation in the appeal without
first moving that it be dismissed. Estate of
Schaefer, 261 W 431, 53 N'W (24) 427,

On the record made in the case, hoth on
the trial and on a motion for a new trial,
the trial court did not abuse its discretion
in refusing to grant a new trial to the ad-
ministrator on grounds that his attorney
had been neglectful in preparation for trial,
had failed to heed the administrator’s sug-
gestions concerning available witnesses,
and, instead of objecting to the competency
of the claimants for compensation for serv-
ices to testify as to their transactions with
the decedent, had merely cross-examined
them. Xstate of Schaefer, 261 W 431, 53
NW _ (2da) 427.

Held no abuse of discretion to deny an
extension of time to appeal on the ground
that the party was not advised of the time
limit until too late to arrange filnances for
the appeal, Estate of Shaver, 266 W 591, 64
NW (2d) 191.

324,11 Costs, when allowed; judgment for, Costs may be allowed in all appealable

contested matters in eounty court, excepting in jury trials, to the prevailing party, to be
paid by the losing party or out of the estate as justice may require; and when costs ave
allowed they shall be taxed by the judge at the rates allowed in circuit ecourt and upon
like notice; but the attorney fees shall not exceed twenty-five dollars, and shall be allowed
only when an attorney appears for the prevailing party. When costs ave allowed, the
court shall render judgment therefor, stating in whose favor and against whom the same
is rendered and the amount thereof; and a list of the items making' such amount shall be
filed with the papers in the case.

court’s failure to allow costs to the claim-

In proceedingsg involving an appealable
contested matter in county court, it was dis-
cretionary with the trial court whether to

ants prevailing against the estate was not
%‘1} 7abuse of discretion. Will of Gudde, 260

allow costs to the prevailing party, and the 9, 49 NW (2d) 908.

324,12 Costs in will contests. Costs shall not be awarded to an unsuccessful con-
testant of a will unless he is a special guardian appointed by the eounty or cireuit judge,
or is named as an exeeutor in a paper propounded by him in good faith as the last will of
the decedent.

The allowance of costs to unsuccessful
contestants of a will was proper where
such contestants were the executors named
in a prior will and the trial court deter-

324.13 Attorney’s fees, will contests. (1) In a contest upon the probate of any
will, or in relation to any trust created therein, or for the allowance of any account re-
quired of an executor or trustee, the court may, if the contest is necessary or meritorious,
allow to the proponent of such will and to the successful contestant in such proceedings a
reasonable attorney’s fee to be paid out of the estate of the decedent; and the eourt may
allow to the propounent if successful on his appeal or to such contestant if finally success-
ful on appeal a reasonable attorney’s fee for services on such appeal to be paid out of
said estate.

(2) A guardian ad litem for a necessary party to a proceeding to probate a will, or
in a proeeeding to construe a will, or in a proceeding in the settlement of an estate, may he
allowed compensation and his necessary expenditures, to be fixed by the court, and paid

mined that they had propounded it in good
faith as the last will of the decedent. Is-
tate of Miller, 265 W 420, 61 NW (2d) 813.

out of the estate or property in controversy.

A statement of the supreme court in a
case decided in 1921, concerning the maxi-
mum allowance permissible to attorneys in
the probate of an estate of a given value,
is no longer to be considered as a guide,
since the duties and responsibilities of at-
torneys have increased greatly in the inter-
vening 30 years and compensation reason-
able and customary in 1921 is no longer so.
Estate of Teasdale, 261 W 248, 52 NW (2d)
36

The trial court’s allowance to the suc-
cessful litigant for attorney fees is to be
sustained unless clearly unreasonable. Con-
sidering the difficulty of the question in-
volved, the successful appeal from the trial
court’s allowance of the claim, the amount
of $3,090 involved, and the work done by the
attorney, the trial court’s allowance of $300

to the successful litigant here for attorney
fees ig deemed unreasonably low by $200.
Estate of Marotz, 263 W 99, 56 NW (2d) 856.

The matter of attorney fees for services
rendered in the administration of an estate
is for determination by the court, and a
stipulation as to fees, which is not a con-
tract but is at most a suggestion to the
court as to what amounts should be allowed
in the way of fees, is not binding on the
court. An attorney, who accepts payment of
the amounts allowed to him as fees by order
of the court, cannot maintain an appeal
from such order even though he may not
have intended to relinquish such right.,” Will
of Hill, 264 W 410, 59 NW (2d) 437, 60 NW
(2d) 2b4.

See note to 318.31, citing Estate of Jor-~
gensen, 267 W 1, 64 NW (2d) 430.
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324,14 Security and judgment for costs. In all cases mentioned in gection 324.11
the county court may require the claimant or contestant to give a bond in such sum and
with such surety as shall be approved by the court, to the effect that he will pay all costs
that may be awarded by such court in such proceeding against him. A judgment for costs
shall be against the claimant or contestant and the surety.

324.15 Judgment, how enforced; execution; lien, (1) All money judgments in
favor of an estate shall have the same force and effect as judgments in the cirenit court,
and may be enforced by execution. The pertinent provisions of chapter 272, relating to
executions, shall apply to such executions except as otherwise provided in this section.

(2) Any such judgment for more than ten dollars may he docketed in the cireuit
court as eireuit court judgments are docketed, upon filing thevein a certified transcript of
such judgment. Such judgment when so docketed shall be a lien upon the real estate of
the debtor in the same manner and for the same length of time as judgments rendered
and doeketed in the cireuit court. When execution shall issue from the county court upon
such judgment, in ease the same has heen docketed as aforesaid, it shall recite the time of
docketing.

324,16 Writs of error, Writs of error to obtain a review by the supreme court of
proceedings of the county court shall he allowed, and taken in accordance with ch. 274,
relating to writs of ervor. ‘

History: 1951 c. 61,

324,17 Jury trials, practice. (1) Jury trials may be had in county court in all ap-
pealable eases in which a jury trial may be had of similar issues in cireuit courts.

(2) In all cases provided in subscetion (1), any person having the right of appeal
from the determination of the court, may file with the court, within ten days after notice
that the matter is to be contested, a written demand for a jury trial, and deposit ten dol-
lars with the county treasurer, take his receipt therefor and file it with the court. If such
issue is transferred for trial to the cirenit conrt, as provided in this section, the judge of
the county court may ovder said deposit refunded to the deposifor, and the county treas-
urer upon presentation of such order shall refund said amount.

(8) Upon filing such demand and receipt, the court may order an issue to be framed
by the parties within a fixed time, and the matter shall be placed upon the calendar for
the next jury term of the court. The county court may transfer the matter or cause, and
the record thereof, to the circuit court of such county for trial.

(4) Three jury terms of the county court shall be held each year (if there are jury
cases ready for trial at such times), commencing respectively on the second Tuesday in
January, April and October.

(5) Jurors and trial juries shall be drawn in the manner provided by sections 255.04
to 255.09, except as otherwise provided herein, and trials by jury shall be in the manner
provided hy sections 270.15 to 270.31; but in eounty courts having civil jurisdiction jurors
and juries may be drawn in probate matters and jury terms had in the manner and ac-
cording to the regulations required in eivil cases in such courts.

(6) Not more than ten days prior to each jury term the clerk shall prepare, in the or-
der of their date of issue, a list of cases in which a trial by jury shall have been demanded,
and such list shall constitute the jury calendar for such term of the county court. Unless
the court shall otherwise order, every case on such calendar which shall not be disposed of
at said term shall stand continued to the next jury term, and be placed on the jury eal-
endar for such term. If the party who demanded the jury trial shall ask to have such ac-
tion continued for the term, after the commencement of the term at which such action is
for trial, such continuance shall he granted only upon payment of ten dollars motion fees
unless such party shall waive a jury trial in such proceeding. In case a continuance in
any action upon the jury calendar is asked by any other party, the comrt may grant such
continuance and requive payment of ten dollars motion fees in its diseretion.

(7) In all jury cases costs shall be allowed as a matter of course to the prevailing
party, the items and taxation of which shall be as in eireuit eourt.

(8) Any party to the econtroversy may within ten days after notice that a jury trial
has been demanded, have the matter transferred to the eiveuit court of the county for trial.
Upon the filing of such demand for transfer, the judge of the county court shall immedi-
ately cause the record and proceedings in the matfer to he certified to the civeuit eourt,
and the same shall there be tried and determined as a circuit court action. And in case
the matter is one where the county court has the right to fix the fees or compensation of
the attorneys, executors, administrators or gnardians, the eirenit court may determine such
fees or compensation. The cireuit court may render such judgment as may be proper, or
make such order therein as the county court ought to have made and may remit the case
to the county court for further proceedings, or make any order or take any action therein
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to enforee its own judgment as the cireuit eourt may deem best. The county court, after
such cause is remitted, shall proceed therein in accordance with the determination of the
cireuit eourt.

Higtery: 1953 c. 61,

324,18 Notice in county court; mode of service; proof of service. (1) MobE or
SERVICE. If notice is required by statute, it shall be given either by service thereof npon
all persons interested (whether within or without the state) at least 10 days before the
hearing or proceeding in the manner in which a circuit court summons is required to he
served, other than by publication; or by publication of the notice as provided by section
324,20, When service 1s by publication, the court, except in the matter of notice to credi-
tors, shall order a copy of the notice mailed to every interested person whose post-office ad-
dress is known or can with reasonable diligence be ascertained, at least 20 days hefore the
hearing or proceeding. If the order does not specifically designate the persons to whom
such notice shall be mailed, the order shall he deemed to refer to the persons and addresses
set forth in the petition for such hearing or otherwise shown hy the record as having
known interests and known post-office addresses, Such order and record shall be conclu-
sive in-all collateral actions and proceedings as to the knowledge and ascertainability with
reasonable diligence of the names and post-office addresses of all persons interested. The
court may order hoth service hy publication and personal service on designated persons.

(2) WAIVER oF NOTICE. Persons who are sui juris, and duly appointed and qualified
guardians ad litem in hehalf of themselves and those for whom they are acting, may in
writing waive the servicé of notice upon them and consent to the hearing of any matter
without notice except that a guardian ad litem shall not waive the notice for a petition to
prove a will or the petition for administration.

(3) ETPECT OT APPEARANCE, A general appearance by a competent adult person is
equivalent to timely personal service of notice upon him.

(4) WHo 31AY SERVE NOTICE, The notice may be served by any person not a party.

(6) Proor ow SERVICE, Proof of the service of the notice shall be as follows:

(a) By the affidavit of the person who made the service, or if hy the sheriff, by his
certificate, showing the place and the time of the service, and that he knew the person
served to be the pevson for whom the notice was intended and that he delivered to and
left with him a eopy; if the person was not personally served such affidavit or certificate
shall say when, where and with whom the copy was left.

(h) By the written admission of the person served if he he competent and an adult.
The subscnptlon of his name to such admission shall he presumptive evidence of its
genyineness,

(¢) In case of publication, by the affidavit of the pubhsher or printer or his foreman
or principal clerk showing the notice and specifying the date of the first and of the last
publication; and the affidavit of the person who mailed the notice showing when and to
whom he mailed it.

History: Sup. Ct. Order, 258 W viii.

Comment of A(b isory Conunlttec, 1951
The change from “may” to “shall” in 324.18
(1) makes mailing a copy of the notice man-
datory, when service is by publication, to
avoid possible claims of lack of jurisdiction.

is to make clear that the court has reviewed
both the list of interested parties and the
diligence used in securing addresses. On
that foundation the validity of the notice
can be established. [Re order effective July

See Mullane v. Central Hanover Bank & 1, 1951]
Trust Co. 70 8. Ct. 653, The long insertion

82419 Notice, when fixed by court order. If notice of any proceedings in county
court is required by law or deemed necessary by the court and the manner of giving the
same is not directed hy law, the court shall order notice to be given in the manner pre-
seribed by section 324.18.

History: Sup. Ct. Order, 258 W ix,

324.20 Publication of notices. (1) All county court notices required to he given
by publication shall be printed once a week for three successive weeks (unless a different
length of publication is expressly required by law) in such newspaper, published in the
001111ty, as the court shall by order direct; such notices shall be printed in the English
lanouaoe, but may be published in a newspaper punted in any other language, if in the
opinion of the court, it shull he more likely to give notice to the 1nte1ested persons, If
no_newspaper iy pubhshed in such county, the publication shall be in such newspaper
published in this state as the court shall order; notices published under section 316.18
shall be in a newspaper published in the county where the land is situated, and if there
be none so published, then in such newspaper as the court shall direect. No county judge
or register in probate shall order the publication of any such notice in any newspaper
controlled by him or in which he has any pecuniary mterest if there be any other news-
paper published in his county,
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(2) Any county judge, register in probate or other officer of any court, who shall neg-
lect or refuse to carry out or violate any provisions of this section, shall forfeit not less
than fifty dollars for each such neglect, refusal or violation.

Cross Reference: Orders signed by register in probate, see 253.27,

324,21 Records, how amended. Any county court may amend, correct and perfect
its record of any matter transacted therein in such manner as may be necessary to make
the same conform to the truth.

324.22 Qorrection of court records; notice of hearing, (1) Upon verified applica-
tion to a eounty court by any person interested, praying that its records be amended,
corrected or perfected, as specified in the application, the court shall order a hearing there-
on and notice of the hearing shall be given as provided in section 324.18,

" (2) If the error in the court record is obvious or is purely clerical, the conrt may hear
the application and correct the error without notice, or upon such notice as the court
may direct.

324,23 Hearing; amendment, effect. If on sueh hearing the court shall find iis
record incorrect, incomplete or imperfect it shall make it conform fo the truth. Such
amended, corrected and perfected record shall be as valid and binding as though correctly
made and entered at the proper time,

324,24 Hearings set for term; calendar, how disposed of. (1) All matters in
county court requiring notice of hearing shall he made returnable and set for hearing at a
term of court. All such matters by brief titles shall be entered in a book called the court
calendar.

(2) Uncontested matters shall be first disposed of in their order on such calendar, fol-
lowed by the disposition of contested matters in like manner, unless the court shall other-
wise direct.

324.25 Citation. An order to account or to appear in the county court shall state
explicitly what the party cited is required to do, and shall be served in the manner pro-
vided for service of summons in cireuit court.

324.26 Forms of notices, In all matters and proceedings in any county court
wherein such court shall order notice to he given to parties interested therein of the time
and place of the hearing thereof, by publication or otherwise, it shall not be necessary to
publish in full or to serve a complete copy of such order; but a notice containing a brief
statement of the matter to be heard, sufficient to fairly inform those interested of the na-
ture of the proposed proceeding and the estate involved, with the residence or late resi-
dence of the owner of such estate (and a notation of persons, if any, who appear to be in-
terested but whose addresses are unknown and unascertainable) and stating the time and
place of such hearing, shall be sufficient, and any number of different matters may he in-
cluded in the same notice, and such notice may he substantially as follows:

STATE 0F WISCONSIN, In Probat
County Court for .... County. 1 robate.

Notice is hereby given that at the .... term of the county court to he held in and
for said county at the courthouse in the (city, village or town) of ...., in said county,
on the first Tuesday of ...., AD. 19.., the following matters will be heard and con-
sidered :

The application of A. B. for the appointment of an administrator of the estate of C. D,,
late of the (city, village or town) of ...., in said eounty, deceased.

The application of A. B. to admit to probate the last will and testament of C. D., late
of the (city, village or town) of ...., in said county, deceased.

The application of A. B. for the appointment of a guardian of the person and estate
of C. D., an insane person of the (city, village or town) of ...., in said county.

The application of A. B., administrator of the estate of C. D., late of the (city, village
or town) of ...., in said county, deceased, to sell a piece of real estate belonging to
such estate, described as follows (here deseribe particularly), in said county.

Note: (Omit if inapplicable) The post-office addresses of the following persons who

appear to be interested are unknown and unascertainable: .... ...., ... L.
By order of the court.
Dated. E. F., Judge.

History: Sup. Ct. Order, 258 W ix,

Comment of Advisory Committee, 1951: -which is most likely to reach persons whose
The 2 inserts, in the introduction and in the names are known but whose addresses are
form of notice, are to set up a form of notice unknown. [Re order effective July 1, 1851]

324,27 County court fees, Fees in the county court shall be allowed :

(1) To appraisers, an amount to be fixed by the court in its discretion;
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(3) In all cases, travel, as provided in circuit court;

(4) To jurors, interpreters and witnesses the same fees as provided in cireuit court;
(5) In cases not provided for, a reasonable compensation shall be allowed by the court.
History: 1951 c. 635,

324.29 Appearances, how made. (1) IN PERSON OR BY ATTORNEY, Every person
not under disability may appear in and conduect or defend any proceeding in county court
or hefore any county judge in person or by attorney and not otherwise. Every person
under disability shall appear and conduct or defend by his gnardian ad litem, who shall
be an attorney, or by the general gnardian of hig property, who may appear by attorney;
but a guardian ad litem shall be appointed in all cases where the minor or incompetent
has no general guardian of his property, or where such general guardian fails to appear
on hig hehalf, or where the interest of the minor or incompetent is adverse to that of such
general guardian. The county judge shall make an entry in his minutes of every appear-
ance stating when, how and by whom it was made, and shall not proceed further in the
cause, matter or proceeding until such entry is made.

(2) GuarpiANg AD niTEM, When it shall be necessary to appoint a guardian ad litem
for any person under disability, the court may appoint such guardian at the time of mak-
ing the order for hearing the matter, and require notice thereof and of such hearing to
he served upon such gunardian; or such guardian may be appointed on the day of the
hearing, and before any proceedings are had. The guardian ad litem shall continue to act
throughout the proceeding in relation to the same estate or matter, until its final settle-
ment or conclusion, unless otherwise ordered. In the discretion of the court, the appoint-
ment may be revoked and another guardian ad litem appointed.

(3) ArrornEys. No attorney shall appear, or be appointed as guardian ad litem,
for different persons in the same matter or proceedings, whose interests and rights in
relation to such matter or proceeding shall be conflicting. The attorney who shall first
appear for any party shall be recognized as his attorney throughout the matter or proceed-
ing, unless another is substituted with his consent in writing, or for good cause shown
upon application to the court, and after notice to such attorney, if residing in the state
and his residence is known, and by order of the county eourt.

(4) PERSONS IN MILITARY SERVICE. At the time of making the order for the hearing
of any matter in county court, the moving party shall make and file an affidavit setting
forth the facts showing whether or not any of the parties interested in such matter are
actively engaged in the military service of the United States. Whenever it shall appear by
such affidavit or otherwise that any person in the active military serviee of the United
States is interested in any proceeding pending in county court and is not represented
by an attorney the judge shall appoint an attorney to represent such person and protect
his interest and no further proceedings shall he had until such appointment has been made.
An attorney appointed by the court to represent any person in the military service in any
proceeding in the probate of an estate may be allowed compensation and his necessary
expenditures to be fixed by the court, and paid ont of the estate.

History: 1953 c. 107, 298; 1955 c. 165,

‘Where a minor son of the petitioner and
the trust heneficiary, whose income the peti-
tioner sought to reach, was not a party to
the proceeding and had no financial interest
in the outcome, and the county court had no
jurisdiction to hear the petition, and the in-

come due to such beneficiary from the trust
could not be reached for the purpose asked
nor for the payment of fees, an order direct-
ing the trustee to pay fees to a guardian ad
litem needlessly appointed was erroneous,
Histate of Austin, 2568 W 578, 46 NW (2d) 861.

324.30 Papers; filing; withdrawal, All papers in any matter shall he fairly and
legibly written on substantial paper and have indorsed thereon the title of the proceeding
in which they ave filed, and the character of the paper; and if not so written and in-
dorsed, the judge may refuse to receive and file the same. He shall indorse all papers
with the dates of their delivery to him. No paper filed in any matter shall he withdrawn
without leave of the court or judge, and when a paper is withdrawn a copy .thereof, at-
tested by the judge, shall, if required, be left in its place,

324,31 TUniform ancillary administration of estates act. (1) Derinimions. As
used in this section:

(a) “Representative” means an executor, administrator, testamentary trustee, guard-
ian or other fiduciary of the estate of a decedent or a ward duly appointed by a court and
qualified. It includes any corporation so appointed, regardless of whether the corporation
is eligible o act under the law of this state. This section does not change the powers or

duties of a testamentary trustee under the nonstatutory law or under the terms of a trust.

(b) “Foreign representative” means any representative who has been appointed by
the court of another jurisdiction in which the decedent was domiciled at the time of his
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death, or in which the ward is domiciled, and who has not also been appointed by a court
of this state.

(e) “Local representative” means any vepresentative appointed as ancillary repre-
sentative by a court of this state who has not been appointed by the domiciliary court.

(d) “Loecal and foreign representative’” means any representative appointed by both
the domiciliary court and by a court of this state.

(2) APPLICATION FOR ANCILLARY LETTERS AND NOTICE THEREOF. (a) Qualifications of
and preference for foreign representative. Any foreign representative upon the filing of
an anthenticated copy of the domiciliary letters with the probate court may be granted
ancillary letters in this state notwithstanding that the representative is a nonvesident of
this state or is a foreign corporation. If the foreign representative is a foreign corpora-
tion it need not qualify under any other law of this state to authorize it to act as local and
foreign representative in the particular estate if it eomplies with the provisions of sub-
sections (4) and (5). If application is made for the issuance of ancillary letters to the
foreign representative, the court shall give preference in appointment to the foreign rep-
regentative unless the court finds that it will not be for the best interests of the estate or
the decedent shall have otherwise directed.

(b) Intervention upon application. When application is made for issnance of ancil-
lary letters any interested person may intervene and pray for the appointment of any per-
son who is eligible under this section or the law of this state,

(e) Notice to foreign representative. When application is made for issuance of ancil-
lary letters to any person other than the foreign representative, the applicant shall send
notice of the application by registered mail to the foreign representative if the latter's
name and address are known and to the court which appointed him if the court is known.
These notices shall be mailed upon filing the application if the necessary facts are then
known, or as soon thereafter as the facts are known. If notices ave not given prior to the
appointment of the local representative, he shall give similar notices of his appointment
as soon as the necessary facts are known to him. Notice by ordinary mail is sufficient if it
is impossible to send the notice by registered mail. Notice under this paragraph is not
Jurisdietional.

(3) DENIAL OF ANCILLARY LETTERS. The court may deny the application for ancillary
letters if it appears that the estate may be settled conveniently without ancillary admin-
istration. Such denial is without prejudice to any subsequent application if it later ap-
pears that ancillary administration should be had.

(4) Boxp. No nonresident shall be granted ancillary letters unless he gives an admin-
istration bond.

(5) AgENT TO ACCEPT SERVICE OF PROCESS. No nonresident shall be granted ancillary
letters and no person shall be granted leave to remove assets under subsection (7), until he
files in the court an irrevocable power of attorney constituting the clerk of the court his
agent to accept and be subject to service of process or of notice in any action or proceed-
ing relating to the administration of the estate. The clerk shall forthwith forward to the
representative at his Iast known address any process or notice so received, by registered
mail requesting a veturn veceipt signed by addressee only. Forwarding by ordinary mail is
sufficient if when tendered at a United States post office an envelope containing such no-
tice addressed to such representative, as aforesaid, is refused registration.

(6) SUBSTITUTION OF FOREIGN FOR LOCAL REPRESENTATIVE. (a) Application and pro-
cedure, If any other person has heen appointed loeal representative, the foreign repre-
sentative, not later than 14 days after the mailing of notice to him under subsection (2),
unless this period is extended by the court hecause the foreign representative resides out-
side continental United States or in Alaska, or for other cause which the court deems ade-
quate, may apply for revocation of the appointment and for grant of ancillary letters to
himgelf. Ten days’ writen notice of hearing shall be given fo the local representative. If
the court finds that it is for the best interests of the estate, it may grant the application
and dirveet the local representative to deliver all the assets, doecuments, books and papers
pertaining to the estate in his possession and make a full report of his administration to
the local and foreign representative as soon as the letters are issned and he is qualified.
The local representative shall also account to the court. The hearing on the account may
be forthwith or upon such notice as the court directs. Upon compliance with the court’s
directions, the local representative shall he discharged.

(b) Effect of substitution. Upon qualification, the local and foreign 1'ep1ese11tat1ve
shall be substituted in all actions and proceedings brought by or against the local repre-
sentative in his representative capacity, and shall be entitled to all the rights and be sub-
jeet to all the burdens arising out of the uncompleted administration in all respects as if
it had heen continued by the local representative. If the latter has served or been served
with any process or notice, no further service shall be necessary nor shall the time within
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which any steps may or must be taken be changed unless the court in which the action or
proceedings are pending so orders.

(7) REMOVAL OF ASSETS TO DOMICILIARY JURISDICTION., (a) Application. Prior to the
final disposition of the ancillary estate under subsection (12) and upon giving the notice
provided in seetion 324.18; the foreign representative or the local and foreigh representa-
tive may apply for leave to remove all or any part of the assets from this state to the domi-
ciliary jurisdiction for the purpose of admimstration and distribution.

(b) Prerequisites to granting application. Before granting such application, the court
shall require compliance with subsection (5) and the filing of a hond by the foreign repre-
sentative or of an additional bond for the protection of the estate and all interested per-
song unless the court finds that the bond given under subsection (4) by the local and for-
eign representative is sufficient.

(e) Granting application—terms and consequences, Upon compliance with this sub-
section, the court shall grant the application upon sueh conditions as it sees fit unless it
finds cause for the denial thereof or for postponement until further faects appear. The
granting of the application shall not terminate any proceedings for the administration of
property in this state unless the court finds that such proceedings are unnecessary. If the
court so finds, it may order the administration in this state closed, subject to reopening
within one year for cause.

(8) E®FECT OF ADJUDICATIONS FOR OR AGAINST REPRESENTATIVES. A prior adjudica-
tion rendered in any jurisdiction for or against any representative of the estate shall he as
conclusive as to the local or the local and foreign representative as if he were a party to
the adjudication unless it resulted from fraud or collusion of the party representative to
the prejudice of the estate. Thig subsection shall not apply to adjudications in another
jurisdietion admitting or refusing to admit a will to probate.

(9) Pavarext o craims. No claim against the estate shall be paid in the ancillary
administration in this state unless it has heen proceeded upon in the manner and within
the time required for claims in domiciliary administrations in this state.

(10) LrsBIniTY oF LOCAL ASsmrs. All local assets are subject to the payment of all
claims, allowances and charges, whether they are established or incurred in this state or
elsewhere. For this purpose local assets may be sold in this state and the proceeds for-
warded to the vepresentative in the jurisdiction where the claim was established or the
charge ineurred.

(11) PAYMENT OF OLATAMS IN CASE OF INSOLVENCY. (a) Fquality subject to prefer-
ences and security. If the estate either in this state or as a whole is insolvent, it shall be
disposed of so that, as far as possible, each ereditor whose claim has been allowed, either in
this state or elsewhere, shall receive an equal proportion of his elaim subjeet to preferences
and priorities and to any security which a creditor has as to particular assets. If a pref-
ence, priority or security is allowed in another jurisdiction but not in this state, the
ereditor so henefited shall receive dividends from loeal assets only upon the balance of his
claim after deduncting the amount of such henefit. Creditors who have security claims
upon property not exempt from the claims of gemeral ereditors, and who have not re-
leased or surrendered them, shall have the value of the security determined by converting
it to money according to the terms of the security agreement, or by such creditor and the
personal representative by agreement, arbitration, eompromise or litigation, as the court
may direct, and the value so determined shall he credited upon the elaim, and dividends
shall be eomputed and paid only on the wnpaid balance. Such determination shall be
under the supervision and control of the court.

b) Procedure. In case of insolvency and if local assets permit, each claim allowed ix
this state shall be paid its proportion, and any balance of assets shall he disposed of in ac-
cordance with subsection (12). If loeal assets ave not sufficient to pay all elaims allowed in
this state the full amount to which they are enfitled under this subsection, local assets
ghall he marshaled so that each claim allowed in this state shall he paid ifs proportion as
far as possible, after taking into account all dividends on claims allowed in this state from
agsets in other jurisdictions.

(12) TRANSPER OF RESIDUE TO DOMICILIARY REPRESENTATIVE, Unless the court shall
otherwise order, any movable assets remaining on hand after payment of all claims al-
lowed in this state and of all taxes and charges levied or incurred in this state shall be or-
dered transferred to the representative in the domiciliavy jurisdiction. The court may de-
cline to make the order until such representative furnishes seeurvity or additional security
in the domiciliary jurisdiction, for the proper administration and distribution of the assets
to be transferred. :

(13) GENERAL LAW TO APPLY. Hxcept where special provision is made otherwise, the
law and procedure in this state relating generally to administration and representatives
apply to ancillary administration and representatives.
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(14) UxntrorMITY OF INTERPRETATION. This section shall be so interpreted and con-
strued as to effectuate its general purpose to make uniform the law of those states which
enact it.

Mistory: 1951 c. 252; 1955 c. 352,

324,35 Accounts, failure of fiduciaries to file. If an executor, administrator,
guardian or trustee resides out of this state, or neglects to render his account within the
time provided hy law or the order of the court, or neglects to settle the estate according to
law, or to perform any judgment or order of the court, or absconds, or hecomes insane or
otherwise incapable or unsuitable to discharge the trust, the eounty court may remove him
and appoint his successor; but no order of removal shall be made until the person affected
has been notified, as provided by seetion 310.21, or, if a vesident, such notice as the court

deems reasonable to show eause at a specified time why he should not be removed.

History: Sup. Ct. Order, 258 W x.

The county court did not abuse its dis-
cretion in refusing to remove executors al-
leged to have mismanaged the estate and
to have improperly diverted funds from
certain corporations controlled by the ex-
ecutors under a will creating a trust, but
the entire matter may be reviewed in a fur-
ther proceeding or at the time the executors
file their final account, and if advantages
gained by any of the fiduciaries personally
were detrimental to others interested in the
estate as beneficiaries or otherwise, the
rules set out in Estate of Peabody, 218 W
541, and Hstate of Teasdale, 261 W 248, can
be applied. Estate of Landauer, 264 W 456,

Hxecutors, who were directors of sev-
eral corporations omnly by virtue of stock
held by the estate, were flduciaries and, in
proceedings for their removal as executors
for alleged mismanagement and improper
diversion of corporate funds, they should
disclose all relevant information on proper
showing to the court, and there was no
error in directing them to produce corpo-
rate records without following 180.43, relat-
ing to the rights of stockholders to examine
corporate records, such statute not being
applicable here and not being exclusive,
%37s6tate of Landauer, 264 W 456, 59 NW (2d)

59 NW (2d) 676.

324.351 Accounts; failure of fiduciaries to file. If any executor, administrator,
guardian or trustee shall fail to file his aceount as required by law or ordered by the court,
the court may, upon its own motion or upon the petition of any party interested, issue a
citation directed to the sheriff ordering and directing the executor, administrator, guardian
or trustee to show cause before the court why he should not immediately make and file
his reports or accounts. Should any executor, administrator, guardian or trustee fail,
neglect, or refuse to make and file any report or account after having heen cited by the
court so to do, or if he fails to appear in court as directed by a citation issued under
direction and by authority of the court, the court may, upon its own motion or upon the
petition of any interested party, issue a warrant directed to the sheriff ordering that the
executor, administrator, guardian or trustee be brought hefore the court to show cause
why he should not be punished for contempt for such failure, refusal, or neglect. If the
court finds that such failure, refusal or negleet is wilful or inexcusable, the executor,
administrator, guardian or trustee may be punished for contempt by a fine not to exceed
$50 or by imprisonment not to exceed 10 days, or both.

324.366 Dormant estates. If final judgment is not entered in an estate within 3
years after filing of the petition for probate or administration, the judge shall order the
attorney and the personal representative for such estate to show reasonable cause why
final judgment has not heen entered and shall mail a eopy of such order to the sureties on
the bond of the personal representative. If reasonable cause is not shown the judge shall
determine who is at fault. If both are at fault, the judge shall dismiss both and forthwith
appoint a personal representative and appoint an atforney acceptable to such personal
representative to complete the probate or administration of the estate. If only the per-
sonal representative is at fault, he shall be summarily dismissed and the judge shall forth-
with appoint another personal representative to complete the administration and close the
estate. If only the attorney is at fault, the judge shall dismiss him and instruct the per-
sonal representative to employ another attorney; if such personal representative fails
to do so within 30 days, the judge shall appoint an attorney. No other procedure for sub-
stitution of attorney shall be required in such cases. The judge may apportion the fees
allowed.

History: Sup. Ct. Order, 262 W xi.

Comment of Judicial Council, 1952: The for procrastinators to get estates closed in

public generally does not understand that
the judge does not set the pace at which
probate and administration proceed. While
the court may have inherent power to cite
persons responsible for delaying adminis-
tration, it seems preferable to have a man-
datory statute requiring personal repre-
sentatives and lawyers to explain the delay.
This rule should provide additional incentive

less than 8 years; give the judge clear au-
thority to determine the reasons for delay
in administration of estates long pending in
his court; give the personal representative
and attorney a fair chance to explain the
delay; and permit the judge to take the
steps necessary to expedite administration
by dismissing the persons at fault. [Re
Order effective May 1, 1953]

324,356 Formal accounting by guardians and trustees, The judge may at any time

require an accounting by any guardian or trustee at a hearing after notice to all inter-
ested persons including sureties on the bond of a guardian or trustee. The sureties on a
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bond of a guardian or trustee may once in every 3-year period petition the eourt for such
a hearing.

History: 1953 ¢, 299.

324.36 Delayed service of notice. (1) In case the county court fails, because of in-
sufficient notice, to acquirve jurisdietion of the subject matter or of a person who is a
necessary party in any proceeding, the court may at any time order service of the proper
notice and may require the person to show cause why he should not be bound by the
action already taken in the proceeding as though he had been seasonably notified. This
provision for delayed notice applies to minors and incompetents. The notice may be
served in the regular manner or as the court directs.

(2) Such person may appear and defend and the procedure shall be the same
as to him and he shall have the same remedies and relief he would have been entitled to
had he been seasonably served with notice. The court may amend any order or judgment to
make it conform to the changed conditions resulting from the delayed notice and pro-
ceedings thereon.





